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5. Baka 
a | Vol. 444 : 
a E NI D JAN p COMPARATIVE TABLES 
15N Law J i. 
CASE S “28 Nagpur Law Reporte 


1.L.R. 11 Patna Series. 


1933 26 Sind Law Reporter. 


CONSOLIDATED 


Comparative Tables showing seriatim the Volumes and 
Pages of the following Indian Law Journals and Reports 
for the Year 1932 with corresponding Volumes and 
Pages of Indian Cases. 


This volume contains ‘the Comparative Tables only for— 


15 Nagpur Law Journal, ©- ; -Ë LLR. 11 Patna Serles. 
28 Nagpur Law Reports. i 26 Sind Law Reporter. 
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15 NAGPUR LAW J OURN AL, F.0M JANBALKY T9 en 1932, 
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me aa T Xs j Tag 
5 5 god A 4 7 g vO 
Names of Parties. : RA : _ Names of Parties, J). 28.5 
$ Bas f s is ee ee 
- S54 l 2 ae hi BS yy 
' mod oy rale Q : 
1 | Madhorao v. Hira Lal | 63S 161] 51 | Sugandhabai v. Kesarbai . | 141} 182 
5) Radbakisan v. Manohardas m | 138 168 54 ‘| Commissioner of Income Tax, O. 
-8| Obhitiabai v. Harsahailal a | FBS lièt} > P. & Berar v. S. M. Ohitnavsi ... | 137 172 
11 | Nago v. Shankar .. | 138.175 |. 63 | Sorabjee v. Dwarkadas Ranchhod- 
15 | Gapulal v. Qajasa aa | 138. 186 das .. |. 138 . 557 
18 | Kashiram v. Kanhaiyaslal .. | P38 188] ~ 74 | Gafur Mohammad v. Mohammad 
21 | Jhummaklal v. Sunderlal - | 140 629 Sharif wa | 137 893 
24 | Emperor v, Janki a | E40. 394 85 | Basanti Baiv. Ramrao | as TAN 667 
26 | Ramrae v. Emperor . | IS7 904 87 | Sitaram v. Manikrao’ ` TU 141 520 
28 | Ramchandra v. Shankarrao .». | I38 38-4 89 | Sheikh Amir v. Municipal Com- 
31 | Shankar v. Sheikh Hussain l. | 140 597) mittee, Mandir ` 141i 543 
35 | Laxmiprasad v. Purushottam ..-| I37 750 90 | Mr. N. H. Lokre, In re -IGI 570 
45 | Narayan v. Uttam Rao w+ | 141 330 94 | Ambikaprasad v. Gouri Shankar 141 656 
_ 4ô | Emperorfv. Dukhala . | 4E 8611 99 ' Daulatrao v. Ratansingh sa JIAN 652 
Na eR AA a a a aaa karana sana manganan sarama 


ii m INDIAN OABÈS. (1983 , 





15 NAGPUR LAW JOURNAL, Fiom JANUARY To DEOBMBER, 1932—coneld. = 

a aana aaa aan 

101 | Gahenabai v. Raghunath .. | E41 5154 154 | Parasram Balajeev Asaram ...| IGE 42 

105 | Gokaldas v. Radhakisan wa | 142 1234 159 | Rajeshwar v. Mangniram Ganga- 

111 | Radheshayam v. Ohhabiram a | 142 542 bishanbhop | 4 ae | NA2 242 

116 | Emperor v. Baliram wa | 142 785| 162 | Merchant, Kareli Gunj v. Notified 

124 | Fatesingh v. Umrao 142 880| 159 Area Oommittee, Kareli Gunj | 142 857 

129 | Suleman v. Emperor ... | 142 741] 173 | Nandusa v. Nana a 1 144 267 

141 | Pannalal Jadam v Narayan Rao | 142 376 Note: Decisions of the Board of Regenue, 

147 | Sita Kumhar v. Debidin Kumhar | 142 151 O. P., not printed in indian Sases—[Hd ] 

149 | Manmohansing v Bishalsing ... | Isi 362 


25 NAGPUR LAW REPORTS, From JANUARY To DEOBMBES, 1932. 


1 | Parashram v. Krishna .. 136 8874 159 | Yeshwant Rao v. Secretary, High 
4 | Yeshwant Rao v. Secretary, High , Court Bar Association, Nag- 
Court Bar Association, Nag- pur ae 

si 66 | 163 | Labani v. Khushal 


ur * N 

7 adlamali v. Rajkumar see 681 | 166 | Ramkuar Bai v. Chhittia Bai 
11 | Ramnath v. Narayan ei 125 | 169 | Laxmi Prasad v. Purushottam 
18 | Gayaprasad v. Emperor i 150 | 179 | Sadasheoappa v Punjabrao 
20 | Fouzmal v. Rajaram - 153 | 1x4 | Premchand v. Ram Sahai 
156 | 190 | Nago v. Shanker 


25 | Ajmersingh v. Ramsingh aoa: ne 
27 | Pannalal v. B. N. Ry. wa 194 | Gokuldas Ohunnilal v. Cemmis 
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pany 159 sioner of Income Tax 490 
31 | Kashirao v. Zabu ii 225 | 198 | Sobhagsingh v. Khushal 708 
44 | Vishwanath v. Sadasheo aa 414 | 201 | Indra Shah v. Sheoshankar ; 628 ` 
49 | Anand Raov Gadi res 91 | $205 | Gommissioner of Income Tax, . 3 
52 | Bahore v. Lookain AT $4 O. P. & Berar v. S M | 
54 | Cantonment Board, Jubbulpore v. Chitnavis . | [37 772 
Phulchand oes &8 | 214 | Manoharlal v. Kanhaiyalal 140 532 
57 | Saibaj v. Gaffoor 6(9 | 216 | Emperor v. Sukhdeo - | 140 397 
58 | Nilkanth v. Narayan is 721 | 218 | Deorao v. Emperor .. | 140 431 
69 | Kisan v. Yeshwant ae 216 | 221 | Rukhmabai v. Ganpatrao 140 409 
77 | Chhunilal v. Gulabchand Ri 227 | Kanchedilal v Kanhai 140 390 
80 | Mohammad Ibrahim v. Sunder 233 | Muhammadi Gul v. Emperor 140 49 





Rao 630 | 245 | Abdul Rashid Khan v. Abdul- 
83 | Brijmohan v. Raghoba 296 Majid as 21 
89 | Ramratansingh v. Hari ~ 288 | 247 | Lakhmichand v. Janardhan 144 


369 | 250 | Chotelal v. Sarwan 
254 | Ramchandra v. Emperor 
374 | 255 | Rangoov. Harisa 
379 | 260 | Emperor v. Janki ies 
401 | 267 | Birdichand v. Ncor Muhammad... 
+86 | 282 | Muraduddin v. Umraobi is 
284 | Emperor v. Kaluram = 
156 | 286 | Pursingh v. Aladadkhan 

63 | 291 | Hamid Khan v. Emperor 
713 | 295 | Radhavallabh y Awachit 

66 | 298 | Sitaram v. Tilokchand 
302 | Ganpat Rao v. Emperor ies 
776 | 308 | Ramchandra v. Thakurdas P 

312 | Ajodhiaprasad v. Parashram ; 


93 | Baldeoprasad v. Premnarain 
98 | Prayagrao v. District Council, 
Betul 54 
102 | Sheshrao v. Mansaram 
106 | Babulal v. Tundilal 
111 | Madho v. Deoman + one 
116 | Firm of Haji Karim-Nur Moham- 
mad v. Rahman oa 
118 | Tarabai v. Chogmal 
124 | Vithoba v. Bhawani aes 
127 | Manikchand v. Krishna Be | 
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130 | Tirathprasad v. Municipal Oom- 

mittee, subbulpore ot 
134 | Shridhar v. Baxiram Rodmal , 
139. 3051 317 | Chunnilal v. Vithal 


[ikai Skak pater ajag YAN Jaja 
es 
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Daas pam pea pame bera Pee pog jana Dan Pe paag paang pag pang poent p e paran pG bee el paca Be 


Sho we ote 
142 Karim bhoy Shamshuddin Fir h 320 | Damodhar v. Vishwanath = 58 
v. Rudra Pratap Singh . | 140° 68) 325 | Nandlal v. Surajmal tas 879 
146 | Haji Walli Mohammad v, Jamal | 332 | Deokisan v. Asaram a 41 170 
bhai .. | 140 716} 340 | Liladhar v. Nago ês 41 479 
149 | Ramrao v, Gopala .. | [40 406] 345 | Parashram v. Asaram ds GI 42 
154 | Baliram v. Gangoo 140 231] 348 | Hiralal v. Kripalsingh sa [IMAN 34 
156 | Dulloo Miya v. Tularam 140 711 
I, L. R., 11 PATNA SeRrIES, FROM JAwDAKY TO DEOBMBER, 1933, Bee 
1 ; Parmeshwar Sahu v. Nandkishore 36 | Budha Kuer v. Sahodra .Kuet = | 132 866 
Lal ajd 442 40 | Basant Lal Ramjidas v. Com- 
9 | Biseswar Chaudhuri v. Kanhai missioner of Income Tax, Bihar 
Singh seal 299 and Orissa h .. | 136 302 
22 | Raghubans Narain Singh v. | 47 | Sachindra Mohan Ghosh v 
Khub Lal Singh .. | 133 730 Commissioner of Income Tax, 
30 | Sharafat Karim v. Harangi Singh | 134 624 Bihar and Orissa ~ | 136 63 
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Vol, Mi . , CONSOLIDATED COMPARATIVE TABLES. iii 
i I. L, R.11 PATNA SerRIRS, FROM January TO DE susre, 1932.—contd. 
«` 50 | Purnima Debya v, Nand Lal 493 | Nagarmal Marwari v. Emperor ... | 139 834 
Ojha wa | [36 577 f 498 | Bacha Singh v. Daro Singh .. | [39 836 
89 | Supan Sahu v. Tulsi Singh < 137 448| 504 | Nitai Dutta v. Bishun Lal Sao ~- | 139 810 
‘94 | Prithvi Chand Lal Ghaadhzy 508 | Brajasunder Das v. Radha Prasad 
v. Satya Kinkar Das I37 472 Bhagat 139 840 
98 | Sachindra Mohan Ghose v. Ram- 513 Sheehêiyer Rajamanner Aiyer 
jash Agarwalla . 136 54 v. Madanmohan Patnaik 139 843 
112 | Mukhdeo Singh v. Harakh 519 | Muhammad Ismail v. Janki 
Narayan Singh . | [34 609 Saran Singh 139 533 
131 "Ram Bilas Singh v. Birich 523 | Gbyasuddin Ahmad v. Emperor 139 616 
Singh . | 135 518] 532 | Kedar Nath Goenka v. Maharaja j 
35 | Abdul Muhammad Khan v. Chandra Mauleshwar Prasad 
Mahananda Upadhyaya 183 685 Singh Bahadur 137. 855 
39 | Ganesh Mahto v. Shib Oharan 538 | Maharajadhiraj Sir Rameshwar 
Mahata 138 165 Singh v. Ram Charan Sahu ...| IGO 3C0 
143 | Aghore Dutta v Emperor 134 619] 542 | Jadunandan Prasad Bhagat v. 
155 | Subhag Ahir v. mperor 135 520 Wajid Ali Mian 140 303 
16L | Ramcharitar Panday v. Basgit 546 | Sheogobind Ram v. Kishunbasi 
Rai 133 687 Kuer 138 9l 
165 | Ram Prasad Ojha v. Bindesh- 553 | Banarsi Prasad v. Firm Hare 
wari Prasad Sinha = | 142 246 Kishun Radhey Kishun . | 140 4&2 
174 | Harihar Prasad v. BansiiMissir ... | 134 421 | 557 | Bindeshwari Prasad v, Shiva 
187 | Kunwarji Ananda v, ‘Uommis- Kumar Singh 139 537 
sioner of Income ‘Tax, Bihar 569 | Rajindra Narayan Singh Deo v. 
and Orissa 133 753 Bihari Lal Chakravarti 138 419 
Tara Kumari v, Chandra Maulesh- 580 | Kalu Ram v. Firm Sheonand j 
war Prasad Singh 134 1076 Rai Jokhi Ram I4I 6i 
Ramadhar Rai v. Subedar 58t | Secretary of State v. Jamuna 
Pathak . = | 138 82 Das 140 561 
Emith v, Kailash Ohandra 590 | Narsingh Mahton v. Nirpat 
I38 99 Singh 140 564 
m Ganga Ram Gulraj Ram v 594 | Ram Prasad Gupta v. Ramkishun 
i 134 616 Prasad I38 331 
| Nath Mulla v. Dina Naih 600 | Mackay v. Maharajadhiraj Ka- N 
138 20 meshwar Singh 138 658 
_ Nath Mullick v. 697 | Nageshwar Prasad v. Jai Bahadur 
135 635 Singh I40 507 
Oharan Singh = 613 Mahabir Tewari v. Ohbathu 
į Kuari 136 798 Tewary 137 700. 
gh v Emperor . | I38 27] 6!6 | Surajman Prasad Misra v. Sada- 
Kazim v. Abi nand Misra 140 572 
4 .. | 136 417 | 624 | Mubammad Raza v. Zamiruddin | 140 570 
L Sinha, Pleader, 627 | Simon Lakra v. Sugan Bakhla 140 561 
; of a | 134 9151 629 | Baraik Karan Singh v. Bikram 
v Emperor . | 139 76 Sahu . | 440 576 
i Lal .. | E37 190] 634 | Raja P. ©. Lal Chaudhury v. 
v. Ramkumar Majidur Rehman .. | 140 398 
< -| 139 131 654) Nathuni Thakur v. Ramsaran 
vh v. Ambica £ Singh . | 139 191 
.. | T38 903 | 669 | Emperor v Rafi Mian 139 885 
iY. Kamta 690 | Jaduni Pande v. Sheonandan 
«| I39 78 Pande 141 130 
dra Chakra- 693 | Ram Kirat Kamkar v. Biseswar 
139 74 Nath 141 133 
eshwar Singh 697 | Kuldip Daa v. Emperor sa | P40 154 
eni Madho 701 | Chaturbhuj Singh v Saroda 
we | L34 425 Charan Guha = | 14] 157 
rain Deo v. 743 | Puna Mahton v. Emperor 142 160 
.« | F3Q 202] 750 | Jitan Singh v. Secretary of State 
peo v. Shyam for India 141 333 
.. | 139 397] 757 | Rani Harsamukhi Dasi v. Parsu- 
Av. Sibakali...| 139 394 ram Bidhar Rai Dalbehera TAN 340 
Kanjilal v. Hari- 772 | Debi Prasad Pandey v. Gaudham 
- | I3Q 385 Rai . | IAE 369 
Pebya v. Baijnath 779 Ganesh Prashad v. Emperor... | IJI 338 
4 .. | 137 377] 782| Ram Autar Shukul v. Baldeo 8 
arayan gn h v Shukul 140 895 
Fari PrasadSingh .. | 1389 198] 785 | Sital Prasad Sukhul v. Babu 
siue v. Secretary of State ‘Lal Shukul w| 142 155 
ain Council ae 















226 








790 
796 


102 
127 
136 


150 
153 


158 
"162 
167 
184 
191 
200 
204 
211 
228 
235 


241 
255 




















































INDIAN CASES. [1938 
I. L, R,11 PATNA BERIES, FROM JANUARY TO DAOBMBER, 1932—concld. , 
Deonandan Prasad v. Pirthi 798 { Kalap Ohaudhuri v. - Sitab 
Narayan 40 «| 140 3 
Gopalji Ohaudhuri v. Sumrit £07 | Mosaddi Rai v. Emperor - | 142 841 
Mandar 141 297 
26 SIND LAW REPORTER, FROM JANUARY To DHOBMBER, 1932. 
Haroon v. Orown a { 141 2151 266 | Sumar Khamiso v. Crown 139 772 
Haroon v. Sumri 139 130] 269 | Tulsidas v. Hanifabai 138 655 
Chainrai Valiram v. Sunday Time 277 | Gagumal Shewaram v. Nanik- 
Limited .| 140 233 ram Khubchand 139 45 
Tayabali v. Parpatibai 139 95] 279, In re MsOurley, Haz parte 
Firm of Teckchand Tharumal v Jethanand Gr 40 
Official Assignee 134 1178 | 282 | Abdul Aziz v. Secretaty of State... | 143 35 
Danish Dairies Milk Export Ajs 287 | Dwarkadas Fatehchand v. Lal- 
v. Firm of Murlidhar & Oo. . | 140 160 chand Hiranand 139 780 
Osborne Garrett & Oo. Ltd. v. 295 | Issa v. Emperor 140 417 
S. Abdulla 134 1170 | 299 | Saleh v. Crown 38 635 
Official Assignee v. Punjab Na- ; 302 | Pharho v. Orown 4I 392 
tional Bank, L 137 338] 321 | Secretary of State v. Sukkur 
Gomibai v. eee 137 344 Municipality ISI 178 
Hayat Khan v. Orown -| L37 341] 327| Firm of Kishindas v. Secretary 
Daily Gazette Press, Ltd, v. of State 
Karachi Municipality .. | I37 348 | 335 | Kaisha Ltd. v. Dwarkadas Fate- 
Hassomal v. Pirbux 141 299 chand f 
Firm of Totaldas v. Khiomal 339 | Bhagwandas Lekhraj Ahuja, 
Dewandas . | I42 52 In re 
Khemchand v. Fakhruddin 140 702] 345 | Tejumal Hassomal v. Emperor .,., 
Karachi Bank Ltd. v. Castellino 139 209] 353 | Natho Khan v. Orown ea 
Moolchand v. Crown 142 74] 362 | Pitamberdas v. Bhawanilal ies 
Karamalishah v Hussainalishah... | 1406 724] 368 | M.R. Desa v. Girdharilal Ghan- 
Gagumal v Allahbux 140 228 ‘shamdas 
Bhai Partab v, Hyderabad Muni- 377 | Devidas Zowkiram v. Firm of 
cipality 140 717 Alu Walla 
Lashmibai v. Dowlatram 120 516] 385 | Khemchand Mewaram v Mool- 
Firm of Nihchalsingh v. Firm chand Assanmal 
of Vishinji «. | IOG 54] 390 | Ahmed Haji Esmail v. 
Lakshmichand Ghandomal v nand Menghraj 
Vazirchand Devidittamal 139 848] 395 | Allahbux Pindok v. Sai 
Re Firm of Salamatmal v. Firm of Allahbux 
Gobindram Dharamdas 139 851 | 402 | Orown v. Mulchand Choithr; 
Emil Zippel & Oo.v. K. D. Kapur 407 | Maniram v. Orown 
& Co. 139 114] 416 | Crown v. Dharamdas Lila, 
Jasodabai v Dharamdas Thawer- 423 | W.D v. E. D. 
das „| E42 271| 429 | Coses Firnandez, In re 
Crown v. Attursing Sachanand ..,| 138 618] 431 | Firm of Naraindas & Co 
Crown v. Nim «| t39 783 Qureshi 
Gurmukhdas v. Hassomal 139 589] 439 | Abraham Reuban 4 
Official Liquidators of Karachi Municipality 
Bank Ltd. v Shewaram .. | 140 31] 469 | Abraham Reuben 
Firm of Jetha Devji & Oo. v Firm Municipality 
of Javhersing Harnamdas’...| 140 40| 491 | Chandumalv. Tejuk 
Firm of Khemchand Ramdas v. 497 | Mitsui Russan Kai 
Commissioner of Income-tax Harrowing Steams. 
Bombay = | 3G 762) 506 | Hiromal Thakriomal 
Sirumal v. Orown F 39 335 mal 


Abdullahkhan v. Crown 





Alphabetical List of Cases reported in Volume 141 of Indian Cases with 


references to the Volumes and Pages of other Law Journals and Reports. 


š Names of cases reported. 




















Abbas Naskar v. Ohairman, District Board, 2i- 


. Parganas 


Abdul v. Emperor 


Abdul Jatiff v. Chattoraj 
Abdul Razak v. Zainab Bi 


Abdullabhai v. Isabhai 
Abdullah Khan v., Emperor 


Abhiramavali Ammal v.. Oficial Trustee of Madras ... 


Abraham Reuben v. Karachi Municipality 
Adamali Mahomedali Nulvala, In re 
Apbore Chandra v, Rajnandini Debi’ 
f Ahmad Kasim Molla v. Khatun Bibi * 
Aisha Bee Bee v. ‘Noor Mohammad 
Ajodhia, Prasad v. Parashram 
Akhoy Kumar v. Krishna Chandra 


Alexander Ewan v. Thomas Ernest Rofe 


Alif Khan v. Wajid Ali 
Allahbux v. Saindad 
Allisab Rajesab v, Emperor 


Alwar Chetty v. Madras Dlectric Supply Corpora- 


tion, Ltd. 4 


Ambalal Hargovind v. Ambalal Shivlal Thakur 


Ambika Prashad v. Gauri Shanker 
~Amin Chand v. Monohar Lal 


Amir v. Emperor 


‘Annadana Jadaya Goundar v. Konammal 


Annamalai Ohettiar v, Sri Rama Narasimhulu 

















Judgment of which Oourt. 
AIR 1933 Oal. 81; 36 O :W N 78; 58 G 
691; Ind. Rul. (1933) Cal. 195 oo 
(1932) A LJ 776; AI R 1932 All. 580; 
(1932) Or. Oas. 698; L R 13 A 140 Or; Ind, 
Rul. (1933) All. 59; 34 Or. L J 100 
560 LJ 172; Ind. Rul. (1933) Oal. 85; AIR 
1933 Gal. 204 Ei 
63 MLJ 887; (1932) M W N.1178; 36 L 
W 931; A IR 1933 Mad. 86; Ind. Rul. (1933) 
Mad. 174 walk 
34 Bom. LR 1425; A IR 1932 Bom. 
634; Ind. Rul. (1933) Bom, 81 ee 
Ind. Rul. (1933) Sind 79; 34 Cr. L. J. 256; A 
` R 1933 Sind 168; (1933) Or. Oas. 569 igs 
AIR1932 Mad 220;62M L J111; 35L 
n a 55M 171; Ind. Rul, (1933) Mad. 
1 oe 
26 S, L. R. 469; A IR 1933 Sind 93, (2); Ind. 
` Rul. (1933) Sind 72 ts 
31 Bom. LK 1162; A I R 1932 Bom, 580; Ind. 
Rul, (1933) Bom. 112 - “a 
36 G W N 924; Ind, Rul, (1933).Oal, 185; AI R 
1933 Cal. 283; 60 O 289 ak 
A I R 1933 Oal. 27; 59 O 833; Ind. Rul, (1933) 
Rul, (1933) Oal. 165 wei 
10 R 503; A1Rj1932 Rang. 192 (1); Ind, Rul. 
(1933) Rang. 20 (1) ise 
28 N L R 312; ALR 1933 Nag. 23; Ind, Rul. 
(1933) Nag. 49 ie 
A 1 R 1932 Cal. 569; 36 © W N 367; 55 OL 
J 184; Ind. Rul. (1933) Oal. 151 = 
Ind. Rul. (1933) PO 26; AI R1933 P O 39; 
64 ML J 277; 37 LW 373; (1933) A LJ 
: 405 (P ©) tse 
Ind, Rul. (1933) All. 90;A I R1933 All, 
306; LR 14 A 399 Rev. eae 
26S L R 395; AIR 1933 Sind 29; Ind. Rul. 
(1933) Sind 41 e 
34 Bom. L R 1453; A I R 1933 Bom, 24; Ind, 
Rul. (1933) Bom. 76 (2); 34 Or, L J136 < 
AI R1932 Mad. 779; (1932) MW N 1017; 
36 L W 833; 63 M L J 868; Ind. kRul, (1935) 
Mad. 91; 56 M 289 Pes 
34 Bom. L R 1508; A I R 1933 Bom, 
34; Ind. Rul, (1933) Bom. 66 os 
15 N L J 94; Ind, Rul, (1933) Nag. 78 es 
Ind, Rul. (1933) Lah. 107 (1); 34P LR 127; 
AIR 1933 Leh, 211 aes 
15 N. L. J. 89; Ind. Rul. (1933) Nag. 73; 
34 Or. LJ 224 (2} K 
(1933) M W N 45; 37 L W 170; Ind. Rul, (1933) 
Mad. 168; A IR 1933 Mad. 309; 64 MLJ 
326 e-e 
(1932) M W N 1328; Ind, Rul. (1933) - Mad, 86 
(2); 64M LJ18; 37L W 154; AIR 193 
Mad. 257 es 











629 
277(1) 
231 
618 
526 
668 
290 
347 


241 


327 
656 


336 
543(1) 


852 


148 





y 4 INDIAN Asis . 





As Kaur vi Jagat Singh 
Atma Ram v, Godhu Rath 


B. G, Horniman, In re 


Babi Rath v. Sheo Harakh 

Bahadur Singh v. Firm Padam Chand-Asa Ram 
Baij Nath v. Corporation of Calcutta 

` Baij Nath v. Mauji Lal ` 


Baij Nath v. Rattan-Lal 
_ Bajrang Bahadur Singh v, Emperor 


Balkrishna Hari v. Emperor 


Banarsi Das- Kapur Ohand v. Maman Chand-Radha 


Kishan 
Banshi Dewan v, Majaharubddin 


Basanti Bai v. Ramrao Krishnarao Kolhekar NG 
Basheshar Nath v. Ratan Ohand . sh 


O 


Basheshainath v. NEG Rë Amin Chand 
Behari Lal v. Sardari Lal 


Behari Lal-Madho Parshad v. 
Ltd. 


Benursi Das v. Ram Chand 


Sirsa Trading Oo. 


Bengal & North Western .Railway Oo. Ltd. v. 


Kameshwar Singh 


Benoy Krishna Das v. Salsiccioni 


Bhagwan Bakhsh v. Parag Narain 
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PRIVY COUNCIL. : 
Appeal from the Madras High Oourt. - 
November 1, 1932, 
Lorp Buangssured, LORD ATKIN, LORD 
Rosset OF KiLLOWEN, BIR JOEN WaALLIS 
AND Siz DINSHAU MULLA. 

Sri Sri Sri NANDAMANI ANANGA 
BHIMA DEO KESARI GAJAPATHI— 
PLAINTIFF —APPELLANT 
versus 

Sri SUSEELA MALA PATTA . 

MAHADEV[—DEFENDANT— RESPONDENT. 

Impartible Estate—Succession—Proof of legitimacy 
—Terms ‘Jhora' and ‘Phool Mahadevi’, meanings of— 
Court of Wards—Power to prevent marriage of ward 
—Madras Court of Wards Act (I of 1902), s. 28— 
Minor—Acquiescence of guardian, whether binds miner. 

The Court of Wards has no power under the Madras 
Court of Wards Act to prevent the marriage of a 
ward. The Act only provides that he shall not incur 
in connection therewith any pecuniary liability ex- 
cept such as, having regard to the personal law to 
which be is subject, and to his rank and circumstan- 
ces, the court may, in writing, declare to be reason- 
able. [p.5, col, 2.) 

The terms ‘Jhora’ and ‘Phool Mahadevi’ do not 
signify a concubine. [p.6, col. 1. 

“Mahadevi” signifies amarried woman, and it 
cannot be used in conjunction with ‘‘Jhora” in the 
sense of a concubine. [ibid,] 

A minoris not bound by any acquiescence on the 
part ofhis guardian, though it may be a piece of 
evidence against him, [p. 7, col. 1. 

(Their Lordships, reversing the decision ofsthe 
Madras High Oourt, held that the plaintiff was 
the legitimate son of the zemindar of Chinnakimedi.] 


Messrs, A. M. Dunne, K. C, K. V. L. 
Narasimham and 9. P. Khambatta, for the 
Appellant. 

Messrs. L, De Gruyther, K. C., C., Sidney 
Smith, V. V. Jogiah and C. Sambasiva Rao, 
for the Respondent. 

Sir Dinshah Mulla —This is an 
appeal from the decree of the High Oourt of 
Judicature at Madras dated the 30th March, 
1928, which reversed a decree of the Court 
of the Additional Subordinate Judge of 
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Berhampore dated the 
1922, 


The suit out of which’ the present appeal 
arises was instituted by. Nandamani 
Ananga Bhima Deo, the appellant, to 
recover from the respondent the zemindari 
of Chinnakimedi situated in the Ganjam 
District. The plaintiff claimed to bs the 
son of Brojo Kishore Deo, who was at one 
time a zemindar of Chinnakimedi, by his 
wife Jhora. The defendant denied that Jhora 
was married to Brojo Kishore Deo, or that 
the plaintiff was the son of Brojo Kishore 
Deo. The trial Judge decided for the plaint- 
iff. On appeal, the High Oourtat Madras 
differed from the trial Judge, and dismissed 
the suit. From that decrea of the High 
Court the present appeal has been brought 
to Hia Majesty in Council. The sole ques- 
tion on the appealis whether it has been - 
established that a valid marriage took place 
between Brojo Kishore Deo and Jhora. 


20th December, 


The zemindari of Ohinnakimedi is an 
ancient impartible estate, and it descends 
by the rule of primogenitura to a single 
heir. The residence of the zemindars is 
Pudamari where they have their fort:and 
palace. There isanother zemindart adjoin: 
ing it known as Peddakimedi, Both the 
zemindaries were held at onetime by the 
same person until 1776 when.one of the 
sons of the then zemindar took possession 
of Peddakimedi and another of Ohinnaki- 
medi, and the two estates have since then 
een held and enjoyed separately. 


In 1868, the holder of the Ohinnakimedi 
zemindari was Adikonda Deo, who was a 
member of a joint Hindu family subject to 
the Mitakshara Law. The following pedigree 
shows the relationship of the parties to 
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the present litigation :— 


| 5 
Adikonda Deo (died in 1868) 
=Kundanamala (died in 1918) 
Brojo Kishore Deo a 
.(diedin 1906) .- 
married Ratnamala, and is alleged 


to have married Jhora 


“ Nandamani Deo 


Purushottama 
(Plaintifi-appellant) | : 


Deo 
(died in 1915) 


-Before his death in 1868, Adikonda Deo 
gave to his widow, Kundanamals, a written 
authority to adopt ason to him. On the 
death of Adikonda, his brother, Raghu- 
'natha Deo, took possession of the zemindart. 
In 1870, Kundanamala, acting on the 
authority, adopted Brojo Kishore Deo as 
& son to her husband. Brojo Kishore Deo 
was one of the two sons of Lakshi- 
manarayana Deo, who was then the zemin- 
dar of Peddakimedi. The otherson was 
Krupamaya Deo, who succeeded “to the 
zemindart of Peddakimedi on the death of 
Lakshimanarayana Deo, Shortly after his 
adoption, Brojo Kishore Deo instituted a 
suit to recover the zemindari of Ohinnaki- 
medi from Raghunatha Dec, and the suit 
‘was-decided in his favour upon the advice 
of the Board in 1876, Brojo Kishore 
Deo was then a minor, and the estate 
was managed by the Court of Wards. 
. The Oourt of Wards appointed a guar- 
` dian of his person, and he was gent 
for his education to the Raja Kumar 
lostitute at Parlakimedi, Brojo Kishore 
Deo completed the age of 2] years in J une, 
1890, and the estate was handed over to him 
by the Court of Wards in that month. Ib 
is: the plaintifi’s case that Brojo Kishore 
Deo was married to Jhora in 1888 in the 
palace at Pudamari, that Jhora lived after 
the marriage in the palace, and that Brojo 
Kishore Deo had four children by her, all 
of whom were born in the palace. Of these 
four children the eldest waa a daughter 
born in 1889 or 180, and the youngest was 
the plaintifi who was born on the 4th 
September, 1901. Two other sons who 
were both born before the plaintiff, died 
in infancy 

On the jth May, 1820, Brojo Kishore 
Deo married Ratnamale, who is still alive, 
and she waa admittealy the Patta Maba- 
devi, that is, the senior Ranee or queen, 
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Ohandramani Deo 
Raghunath Deo (dead) Lakshman Deo 


(dead) 


 Vaishna Deo (died in 1906) 





Kunj Behari Deo 
(defendant, died in 1926) 
=-Suseela (legal 
representative), 
Kundanamala was her aunt, and she 
brought about the marriage. This marriage 
took place at Dharmapuri. Brojo “Kishore 
Deo had no children by Ratnamals, 

It would appear from the books of ac- 
count ofthe estate kept by the Court of 
Wards that about Rs. 15,000 was spent on 
the occasion of the marriage of Ratna- 
mala. Thereis no entry in those books 
to show that any money was spent by the 
Court of Warde on any marriage with 
Jhora, | ee 

Ratnamale resided in a spacious building 
attached to the palace and communicating 
with it. Jhora resided in a building equal- 
ly spacious adjoining that of Ratnamala, 
and aleo communicating with the palace. 

Shortly after Brojo Kishore Deo obtained 
possession of the estate, he granted a 
Village called Ohodameri as jaghir to Jhora. 
In 1893, he made a similar grant to her 
of another village called Narasingagodo, 
‘On the5th July, 1894, he executed a 
kocheri potro, whereby he confirmed the 
grant of Ohodameri, and substituted Gon- 
gapur for Narasingagodo at the request of 
Jhora. By this time he had also granted 
three villages as jaghirto Ratnamala. The 
income of the two villages granted to 
Jhora was about the same as that of the 
three villages granted to Ratnamale, 

The first birthday anniversary of the 
plaintiff fell on the 4th September 1202. On 
that day Brojo Kishore Deo heid a festival 
On a large ecale which was attended 
by sonthos (saints), mahanis, pandas, pan- 
dits, pleaders and many others, Brahmans 
were fed, prayers weresaid in temples, and 
offerings of tvod were made in all the 
temples in the zemindari. At the close of 
the ceremony, Brojo Kishore Deo took the 
plaintif to the temple attached to the 
palace. A report of the festival appeared 
in a Ganjam rewspeper called Prajebon- 
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bhu. As to this festival Madanamohana 
Singh Deo, the zemindar of Dharakote, 
-and a witness for thedefeadant, said: “I 
` cannot give any instance where a concu- 
bine'’s son's varsha vrithi (birthday an- 
niversary) was performed ona noticsable 


seale. The varsha vrithi of a legitimate gon 
ofa zemindar is performed on a grand 
scale.” 


@n tha 23rd July, 1903, Brojo Kishors 
Deo purchased a village for Rs. 53,000 in 
the name of the plaintiff. 

On the 14th August, 1806, Brojo Kishore 

Do is alleged to have executed a docu- 
ment authorising Ratnamala to adopt a 
son tohim, In that document it was stat- 
ed that Brojo Kishore Deo had not until 
then been blessed with a son, On the 
3lst August, 1906, Brojo Kishore Deo 
executed another document called dattate 
will-namah, which will ba adverted to 
later, . 
Brojo Kishore Dao died on the 3rd Ssptem- 
ber 1906, leaving him surviving Ratna- 
mala, Jhora, his zon the plaintiff, and 
his daughter. The plaintiff was then of 
theage of about five years, 

It was not disputed that Brojo Kishore 

Deo and Jhora lived together in the 
palace at Padamari from 1820 to 1906 
when Brojo Kishore Deo died, and that 
the first birthday anniversary of the plaint- 
iff was celebrated on ascale quite un- 
usual in the case of an illegitimate son. 
Nor was it disputed that Brojo Kishore 
Deo treated Jhora as his wife and the 
plaintiff as his son, The only question i3 
whether Brojo Kishore Deo and Jhora 
lived together all these yeara on the foot- 
ing of marriage or of concubinaga. 
i, Oa the 7th September, 1906, Vaishna Dao 
made an application to the Oollector of 
Ganjam to have his name registered as 
zemindar, Io the application he stated 
that Brojo Kishore Dao had loft no legiti- 
mate male issus, that he had left only 
an illegitimate son, and that hə as his un- 
divided cousin was entitled to succeed to 
the estate, 

Vaishna Deo died within a fortnight after 
his application, and on his death his son 
Parushottama Dəo applied to thea Jollec- 
tor to have his namə entered as proprietor 
of zemindari, At this stage Ratnamals 
appeared on the ecane, and onthe 5th Da- 
cember 1906, she presented the authority 
to adopt alleged to have given to her by 
Brojo Kishore Dso for registration under 
the Indian Registration Act. This was 
followed by an agreement on the 27th Jan- 
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ary, 1907, between Purushottama Deo 
and Ratnamala whereby in consi- 
deration of Purushottama Ded granting 
two villages to Ratnamala she agreed 
not to adopt a son without his con- 
sent, On the same day, another document 
was executed between Purushotiama Deo 
and Krupamaya-Deo,the natural brother 
of Brojo Kishore Deo who had then suc- 
ceeded to the zemindari- of , Peddakimedi. 
By that document Parushottama Deo agre- 
ed to pay Rs. 70,000 to Krupamaya’ Deo 
for bringing about the above settlement 
between him and Ratnamala, and Krupa. 
maya Deo on his partagreed not to give 
any of his song in adoption to Ratnamala.. 
Oa the 30th January, 1907, Ratnamale 
withdrew the authority to adopt from tHe 
office of the Sub-Registrar, On the 2nd 
April, 1907, the name of Purushottama Deo 
was entered by the Collector of: Ganjam as 
proprietor of the estate. 

Meantime, in December 1907;.Kundana‘ 
mals, the widow of Adikonda Dəo pur- 
ported to make a second adoption to her 
husband under the terms of the authority 
.ander which she had adopted Brojo Kishore 
Deo, by adopting aboy, Madana Mohana. 
The latter subsequently brought a suit 
against Purushottama Deo to recover the 
zemindari but the suit was dismissed on 
the ground thatthe power to adopt had- 
come to an ead. This decision was even- 
tually confirmed upon the advice of the 
Board in 1918, Initbe plaint in that suit it 
was stated that Brojo Kishore Dao had 
died without leaving any legitimate issue. 

Paorushottama Deo disd on the 24th 
October, 1915, while the suit against him 
was pending, and he was succeeded in the 
possession of the zemindari by his brother 
Kunja Behari Deo, the defendant in the 
present litigation. 

On the 5:h November, 1915, Ratnamala 
adopted Jaganatha Bheema Deo, a aon of 
Krupamaya Deo, purporting to do so. under 
the terms of the authority of the 14th 
August, 1906. In go doing both Ratnamala 
and Krupamaya Deo were acting in con- 
travention of the terms of the agraement 
with Purushottama Dao mentioned above, 
In 1916, the adopted son brought a suit 
against ths present defendant to recover 
possession of the estate. The suit was 
dismissed on the ground that the dcc iment 
giving euthority was not registered as 
required by law, and the decision was 
upheld upon the advice of the Board in 
1921. Z . 
Meanwhile, the plaintifi-appellant attained 
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majority on the 4th September, 1919, and 
to raise funds for the prosecution of the 
present suit he sold tke lands that had 
been purchased in his name by Brojo 
Kishore Deo. On the 23rd August, 1920, 
he brought this suit for the recovery from 
Kunja Behari Deo of the Ohinnakimedi 
zemindart, By his plaint he alleged that 
Brojo Kishore Deo had two wives, 
Ratnamala who was, the Patta Mahadevi, 
and Jhora who was junior wife, and that 
he was the son of Brojo Kishore Deo by 
Jhora, He also claimed that Brojo Kishore 
Deo had, by the dattata will-namah men- 
tioned above, recogniced him as his succes- 


‘gor to the estate, 


“The defence was that the plaintiff's 
mother was not the wife, but a “Jhora,” 
that is, a concubine, of. Brojo Kishore Deo; 
that Brojo Kishore Deo was a Kshatriya 
and the plaintiff's mother was a low caste 
woman, and that a valid marriage between 
them was':impossible; and that even if 
Brojo Kishore Deo and the plaintiff's 
mother had gone through a form of mar- 
riage, the marriage was not valid as ‘the 
requisite ceremonies had not been perform- 
ed, The paternity snd age of the appel- 
lant were not admitted, and the genuineness 
of the datiata will-namah was denied. 

A large mass of evidence, both oral and 
documentary, was adduced by both the 
sides before the Subordinate Judge. The 
plaintiff's mother died in 1922 before she 
could be examined as a witness. Ratnamala 
is still alive, but she was not called asa 
witness by either side, It is a striking 
circumstance that though the plaintiff 
appeared in the witness-box, the defendant, 
who was much older than the plaintiff, 
and. who must have known a great deal 
of the relation between Brojo Kishore Dao 
and the plaintifi’s mother, did not go into 
the witnesss-box, The defendant died in 
1926 during the pendency of the appeal in 
the High Oourt, and his widow, Suseela 
Mala, was brought on record as his legal 
representative. 

The plaintiff called evidence to show 
that his mother was the daughter of 
Ohintamani Singh, a Kshatriya resident of 
Damanabhumi, and the sister of Kasinath 
Singh, who was admitedly a Kshatriya, 
and that her name was Jhora, and not 
Moti as alleged by the defendant. The 
principal witneeses who deposed to these 
facts were Artabandhu Singh, her paternal 
uncle, Kasinath Singh, her brother, and 
Raja Kumar Pratapchandra, a distant 
relation of hers. The Subordinate Judge, 
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it would appear, was considerably impreeee 1 
with the evidence of Raja Kumar Pratap- 
chandra, and of him he recorded the fol , 
lowing opinion:—“ I must say that there are 
no grounds for disbelieving this witness, 
an old gentleman and aretired Deputy 
Collector of the family of old Ghumsur 
zemindars of this district.” These witnesses 
also deposed to the negotiations for mar- 
riage. Evidence was also led to fanow 
that Kundanamala approved of the match; 
that the usual Pattamuddi ceremony, 4 
ceremony which precedes marriage, Was 
performed at Damanabhumi; and that after 
a few days she was taken to Pudamari 
where the marriage with Brojo Kishore 
Deo was celebrated, It was not diaputed 
that the ceremonies deposed to by the 
witnesses who spoke to the marriage were 
ceremonies that are usually performed at 
an ordinary marriage in the Brahma 
form. 

The evidence on the part of the defend- 
ant was directed to show that the plaint- 
iff's mother was not the daughter of 
Chintamani Singh, nor the sister of 
Kasinath Singh, but that she belonged to 
the barber caste andcame from Paba- 
manabhapur. Severe] witnesses were also 
examined who deposed that she was A 
servant girl in the employ of a concubine 
of the plaintiff's natural father at Ped- 
dakimedi, and that it was at that place 
that Brojo Kishore Deo first met her and 
became intimate with her, These witnesses 
also deposed that the eldest daughter of 
Brojo Kishore Deo was born, not at 
Pudamari, but at Peddakimedi, and that 
Brojo Kishore Deo did not take the plaint- 
ifs mother to Padamari until after his 
marriage with Ratnamala, They also stated 
that the name of the plaintiff's 
mother was not Jhora, but Moti; that 
Jhora was a title conferred by a zemindar 
upon a favoured concubine; and that 
Brojo Kishore Deo conferred that title 
upon the plaintiff's mother two or three 
years after she remained at Pudamari, and 
that it was since then that she came to be 
called Jhora, 

The Subordinate Judge found that the 
plaintiff's mother was the daughter of 
Ohintamani Singh and the sister of 
Kasinath Singh, that she was a Kehatriya 
by caste, and that Jhora, and not Moti, 
was her personal name, He also found 
that she was lawfully married to Brojo 
Kishore Deo, and that the plaintiff was 
the offspring of that marriage. As to the 
dattata willenamah he held that it was 
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genuine, In the result he passed a decree 
in favour of the plaintiff, 
On appeal, the High Court reversed the 


-decree of the Subordinate Judge, and 


dismissed the plaintiff's suit. The appeal was 
heard by Kumaraswami Sastri and Reilly, JJ. 
who delivered separate but concurring judg- 
ments. The learned Judges examined the 
evidence of Kasinath Singh, Artabandhu 
Singh, and Raja Kumar Pratapchendra, 
and concurred in the findings of the 
Subordinate Judge as to . the name, 
parentage and caste of the plaintiff's 
mother, and as to the place from which 
she came. But strange to say, while the 
learned Judges accepted the evidence of 
these witnesses on this, which was an: essen- 
tial par, of the plaintiff's case, they rejected 
their evidence as to the treaty for mar- 
riage. Kumaraswami Sastri, J. considered 
that it was improbable that there were 
any negotiations for.the marriage. Reilly, 
J., on the other hand, was of opinion 
that there were some negotiations, but 
that they were negotiations not for a 
marriage but for giving the plaintiff's 
mother in concubinage to Brojo Kishore 
Deo. As to this their Lordships may at 
once say that there is nothing in the facts 
of the case to suggest such a view, and 
that it is so highly improbable that it 
cannot be accepted. The learned Judges 
also discredited the testimony of witnes- 
ses of marriage. This they did, not on 
the ground of any inherent defects in 
their evidence, but on the supposed im- 
probabilities of the case, In the result 
they held that the alleged marriage was 
not proved. 

The first question for their Lordships’ 
consideration is, whether there are any 
facts to justify the rejestion of the 
testimony of the witnesses who deposad 
to the treaty for marriage and the mar- 
riage ceremony. The learned Judges con- 
sidered that there were three such facts. 

Of these facts the first was that neither 
the natural father of Brojo Kishore Deo 
nor any of his relations were consulted 
by Kundenamala in the matter of the 
selection of the bride and that none of 
them was present at the marriage. As 
to this it is sufficient to say that it was 
admitted by the dofendant’s own witnes- 
see, Satyababi Byano and Mohana Ghanda- 
yat, that nons of them was consulted in 
the matter of the selection even of 
Ratnamala, and that none of them atten- 
ded the marriage of Brojo Kishore Dao 
with her, 
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Another circumstance which weighed 
with the High Court was that Kundan- 
amala was not present at the alleged 
marriage with Jhora, This was admitted by 
tha witnesses for the plaintiff, but they 
offered an explanation which was accept- 
ed by the Subordinate Judge, They said 
that after the arrangements for the mar- 
riage had been cumpleted at Pudamari, 
Kundanamala changed her mind, and 
insisted on the marriage being celebrated 
at Molabhonja; that Brojo Kishore Dao 
would not agrees to it, and Kundanamala 
was annoyed and left Pudamari. The 
learned Judges of the High Oourt considered 
that this was animprobable story. Their 
Lordships, however, see no reason to` 
differ from the trial Judge. = 

Lastly, the learned “Judges thought 
that: the Oourt of Wards was not cog- 
nisant, of the marriage, and considered 
that a very significant circumstance, They 
ssid that if the Oourt of Wards had, 
been aware of Brojo Kishore Do's mar- 
riage with Jhora, it would fnot have 
sanctioned a second marriage with 
Ratnamala while he was still a minor, 
nor would it hava sanctioned the ex- 
penditure of such a large sum of money 
as Rs. 15,000 on the occasion of such a 
marriage. ; 

Their Lordships are unable to accede 
to this view. Theipowers of the Court 
of Wards in Madras are regulated 
by Act I of 1902, Under s. 23 of the 
Act, “the court may make such orders 
and arrangements, as to if may seem 
fit, in respect of the ......., 
marriage—(a) of any ward whose person 
is for the time being under its super- 
intendence.” Saction 34, cl. (a), pro: 
hibits a ward’ from transferring any 
property which is under the super- 
intendence of the court, and from entering 
into any contract involving him in pecuniary 
liability either personally or in respect of 
such property. “But,” the section goes 
on tosay, “nothing in this clause or s, 23 
shall be deemed to affact the capacity 
of a ward to enter into a contract of 
marriage; provided that he shall not 
incur in connection therewith any pecuniary 
liability except such as, having regard 
to the personal law to which he is subject, 
and to his rank and circumstances, the 
court may, in writing, declare to be 
reasonable.” Brojo Kishore Deo married 
Ratnamala in May, 1890. He completed 
the age of twenty-one years in June 
following, .when the estate was handed 
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over to him. He was quite competent 
under ‘the Hindu Law to contract a mar- 
riage, and thé Oourt of Wards had no 
power to prevent it. No doubt, the Uourt 
of Wards had power, under s. 28 of 
the Act, to refuse to. sanction the ex- 
penditure, but hed it refused to do 50, 
the marriage would have been posiponed 
for two or three months at the most 
until Brojo Kishore Deo got possession 
of the eatate while the benefit to the estate 
would have been no more than the interest 
eon Rs, 15,000 -for that period. Itis most 
unlikely, in -the circumstances, that the 
Court of Wards would have withheld 
payment of Rs. 15,000 even if it had 
known that Brojo Kishore Deo was already 
married. 

Their Lordships are, therefore, of opin» 
ion that there is nothing in any of the 
circumstances mentioned above that could 
justify the rejection . of the evidence of 


the witnesses either as to the negotia-. 


tions for marriage or the marriage itself, 


Their Lordships will now turn to ane. 


other part of the case. It raises the 


question as to the signification of the: 


terms “Jhora,” “Phool Mahadevi,” . dnd 
“Mahadevi,” used in describing the plaint- 
ifs mother in the documents marked 
X, II to VI, A, B, W, and XV. As to 
this, the defendant's case was that “J hora,” 
besides being a proper name, eignifies 
among the Oriyah zamindars the favour- 
ed concubine of a zamindar; that “Phool 
Mahadevi“ is another word for “Jhora" 
in the sense of a concubine; that it was 
in that sense that those terms were used 
in the dccuments; and that, therefore, 
the plaintiff's mother was the concubine, and 
not the wife of Brojo Kishore. Dec. On the 
other hand, the plaintiffinsistéd that neither 
“Jhora” nor “Phool Mahadevi” signifies a 
concubineand that both these terms are 
synonyms for “Sanna Mahedevi,” that is, a 
junior wife. f 


The term “Mahadevi” does not present 
any difficulty. Itis clear from the evidence 
of the defendant's own witnesees, the Mana- 
ger of the Oourt of Wards and the zemindar 
of Dharakecte that “Mahadevi" signifies a 
married woman and that it cannot be used 
in conjunction with “Jhora” in the sense 
of a concubine, 


The expression “Phool Mahadevi” does 
not appear in any Oriyah Dictionary. The 
zemindar of Dharakote stated that he hal 
never heard that word. The Manager of the 
Covrt of Wards said that he had heard it 
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only once. The rest of the defendant's 
evidence in this connection. is not reliable, ` 
In fact, the defendant himself inone of the- 
grounds of appeal to the High Oourt stated 
that “Phool Mahadevi” was an “anfamiliar 
designation” invented to conceal the fact 
tbat the plaintiff's mother wasa concubine. 
Their Lordships are, therefore, unable to 
agree with the High Oouré that “Phool 
Mahadevi" signifies a concubine. . 
“Jhore,” according to Oriyah Dictionaries, 
means a bunch of flowers. There is one 
dictigonaiy, however, in which the word is 
also stated to mean “Sanno Mahadevi”; 
jeopori (popularly called) Jhora Dayi, But 
there is no dictionary in which “Jhora” 
is stated to mean a concubine. The Sub- 
ordinate Judge thought that “Jhora?” in a 
secondary sense, is the equivalent of “Sanna 
Mahadevi,” thatis,a junior wife. The High 
Court differed from him, and considered 
thatit means a concubine. Their Lordships 
are not satisfied that “Jhora”signifesa con- 
cubine. Assuming that it does they are of 


‘opinion, for the reasons stated later, that it 


has not been proved that it is used in that 
sense in the documents mentioned above. 
These documents must now be considered. 
Exhibit X,—As to this document both 
the Subordinate Judge and Kumaraswami 
Bastri, J., held that it was marked only for 
identification, and that it wasnot proved. 
Reilly, J., however considered that it was 
proved, Their Lordships have no doubt 
that the document has not been proved, 
Exhibits II to VI.—These purport to be 
accounts of the household and other ex- 
penses of Brojo Kishore Deo. They contain 
several items mostly of a few annas “on 
account of Jhora’s house.” These accounts 
were put in in lump by the defendant's 
Pleader in the course of the cross-examina- 
tion of one of the witnesses for the plaintiff, 
afterhe had identified the handwriting of 
Chav Patnik by whom it was stated they 
were written. Chav Patoik was then in the 
service of the defendant, but was not ex- 
amined as a witness. No evidence was 
led to show to whom “Jhora" in those entries 
referred or in what sense that word was 
used, nor were the items putto any witness 
for the plaintiff in cross-examination. No 
inference, therefore, adverse to the plaintiff 
can be drawn from those accounts, < 
Exhibits B.A, XV and W.—Exhibit B is 
the kocheri potro dated the 5th July, 1894 
in respect of the jaghir granted by Brojo 
Kishore Deo to the plaintiff's mother. In 
that document the plaintifi’s mother is deg- 
cribed as “Sri Phool Mahadeyi Sreemoti 
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Debi Jhora.” Exhibit A is the dattata will- 
namah dated the 3!st August, 1906, also 
executed by Brojo Kishore Deso, In that 
“document she is described as‘Sri Maharajah’'s 
Phool Mahadevi Sreemoti Debi Jhora.” 
She is also described in similar terms in 
Ex. XV which was a lease granted by her 
of part of her jaghir lands, and in Ex. W 
which was a mortgage in her favour. Both 
these documents were executed after the 
death of Brojo Kishore Dao. Their Lord- 
ships think that there is nothing in any of 
these documents to show that “Jhora” is 
used in the secondary sense of a concubine. 
“Phool Mahadevi" as already stated does 
not signify a concubine. These documents, 
therefore, do not support the defendant's 
case, Qa thecontrary, they show that the 
plaintiff's mother was a married woman, 
for admittedly the term “Mahadevi” could 
not be used except in connection with a 
married woman. 
It will be convenient to consider here another 
point which was relied upon by the learned 
Judges of the HighOourt,and strongly urged 
on behalf of the defendant, It was this that 
no claim was putforward by the plaintiff's 
mother on behalf of the plaintiff for about 
thirteen yearaand that she acquiesced in 
adverse claims made against the estate from 
time to time, and that these facts raised a 
strong presumption that the plaintiff's 
mother knew that she was not the wife of 
Brojo Kishore Deo and that the plaintiff was 
his illegitimate son. As to the plea of 
acquiescence [their Lordships may observe 
that a minor is not bound by any acquiesc- 
ence on the part of his guardian, though it 
may bea piece of evidence against him, 
How farit militatea against him is a ques- 
tion dependent upon the facts of each case. 
Brojo Kishore died on the 3rd September, 
1905. Within four days afer his death 
Vaishna Dao applied to the Oollector to 
have his name ragisterei as propristor of 
the zemindari. Ha died within a few days 
after his application and it was followed by 
a similar application by Purushottama Dao. 
Shortly afterwards Purushottama called 
together the leading men of Pudamari and 
adjured them to support his claim to the 
estate. About thesame time some of his 
servants, under his instractions locked up 
almost all the doors of Jhora’s house, In 
this state of things she turned for advice 
to Krupamaya Dao, the natural brother of 
Brojo Kishore Dao, “She showed him the 
dattata will namah, But Krupamaya Dao 
had his ownends to serve. He assured her 
that he would look after the plaintiff's in- 
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terest, and advised her not toshow the docu: 
ment to the Oollector. What part he played 
after the death of Brojo Kishore Deo 
ani how he extracted Rs. 70,000 from 
Parushottama Dao has-already been stated, 
He was, as observed. by one of the learned 
Judges, “playing a double game—assuring 
the plaintiff's mother for help and at: the 
same time betraying her interest.” 
Jhora, however, confided implici- 
tly ia him, and it is not improbable that, 
following his advice, she made no mention 
of the decument to the Collector when he 
saw her, and remained inactive... 

It would appear that Purashottama Deo al- 
lowedJhora to enjoy without interruption the 
rents and profits of the two villages granted 
to her as jagir by Brojo Kishore Dao for 
some years. In 1913, however, he denied her 
right tothem, and Jhora hed to institute a 
suit against him to establish her right to. 
them. She lost in the first Oourt on the 
ground that the document on which she 
sued was not registered. ‘Shs appoaled, 


‘and the suit was compromised, she retain- 


ing one village and giving up her claim to 


‘the other. 


Paragraph No, 4of the plaint in that suit is 
in these terms; “The plaintiff is the Jhora 
wife of the late Sri Brojo Kishore Dao, 
zemindar of Ohianakimedi, The late Brojo 
Kishore Dao accepted her in the gandharva 
form and treated her as such with all rights 
and ceremonies due to her since 1888.” 
Purashottama Deo filed a written state- 
ment. In para, No. 1 he stated: “The 
allegations in para. No.4 of the plaint are 
not true, Plaintiff was a mere concubine of 
the late Sri Brojo Dao, and as such enjoyed 
no special rights or ceremonies.” As to the 
allegations in that plaint, the learned Judges 
of the High Court considered that they 
pointed to the fast that tha plaintiff's mother 
was not a lawfully married wife of Brojo ` 
Kishore Deo. Reilly, J., said: “It is quite 
clear that in describing herself as a ‘ Jhora’ 
wife in that plaint she did not mean that 
she was a legally married wife.” In that 
case the plaintiff's mother was cross-examin- 
ed by Counsel for Parushottama Deo at some 
length as to her marriage with Brojo Kishore’ 
Deo, Thrice ia her evidence she spoke of 
Brojo Kishore Deo as her husband. In her 
Cross-examination she said:— 

“Prior to my marriage I was not living in Digupudi, 
I wasin my father’s house. . - My marriage 
took place in this village (i, e., Pudamari). It was 
before Brojo Kishore obtained the talug that I married. 
him. I married him two years before he obtained the 
taluq. I married the late Rajah when he was a minor, 
that is to say, before he becamea Rajah | , 
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At the time of my marriage Brojo Kishore Deo was 
residing in Parlakimedi, He came here for my marri- 
age. How do'I know whether or not he obtained the 
permission of the Collector? The Oourt of Wards 
alone spent for my marriage. At that time the 
manager was looking after the talug. I have no idea 
for how many days my marriage took place. It took 
place in the same manner as. it would take place in 
the case of all families. Vidya Bhusan, Gadadhara 
Purohit, and Neelakanta Purohit were present. These 
three perscns performed the marriage rites,” 

In her re-examination she said:— 

“The woman married before pattabhishekam (corona- 
tion) is called Jhora.- The woman married after 
patiabhishekam is called Patta Mahadevi.” 


e Their Lordships.think that it is impossible 
in the face .of this evidence to ray that what 
the plaintiff's mother meant by “Jhora wife” 
was that she was a concubine of Brojo 
Krishore Deo. The evidence clearly shows 
that so far as she was concerned, she under- 
stood that she “was the lawfully married 
wife of Brojo Kishore Deo, that her marri- 
age with him took place in the ordinary 
form, and that she was his “Jhora wife” be- 
cause her marriage took place before the 
Pattabhishekadm ceremony, It cannot, there- 
fore, be said that’ the delay in bringing the 
present suit was dueto any consciousness 
on her part that she was not married to 
Broje Kishore Deo. It must have been due 
to other causes. What those causes were 
cannot now be definitely ascertained, for she 
died before she could be examined as a 
witness. But the circumstances of the case 
suggest several sufficient reasons, In the 
first place, she was, as their Lordships hava 
already said, the victim of Krupamaya Deo's 
machinations. Then there was the difficulty 
cf financing an expensive litigation up to 
the final tribunal of appeal, for the plaintiff 
had to sell the lands before he could sue. 
Lastly, she ran the risk, if she brought such 
a suit as the present, of being turned out cf 
the palace with her"infant children. 


The last contention on behalf of the de- 
fendant was based on three documents 
which, it was contended, showed that the 
plaintiff was the illegitimate son of Brojo 
Kishore Deo. 


The firat of these documents is the autho- 
tity to adopt dated the 14th August, 1506, 
alleged to have been given by Brojo Kishore 
Deo to Ratnamala. In that document it 
has been stated that Brojo Kishore Deo had 
not till then been blessed with a son, sug- 
gesting thatthe pleintiff was not of legiti- 
mate birth. Both the Courts in India held 
that the document was not proved, Their 
Lordships see ro reason to differ from that 
finding, TA: l f 

The second document is the deed of sele 
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dated the 23rd July, 1806, in respect of 
lands purchased by Brojo Kishore Deo in 
the name of the plaintiff “repreeented by. 
his mother and guardian Srimathi Devi 
Jhora Garu.” The learned Judges of the 
High Oourt considered that the pur- 
chase was made by Brojo Kishore Deo as a 
provision for the plaintiff, which he would 
not have done had ihe plaintiff been of 
legitimate birth. But the transaction was 
prima facie benami, and there is no evidence . 
to show that in was intended as a provision 
for the plaintiff. Benami purchases in the 
names even of legitimate sons are not un- 
common in India. Their Lordships do not 
think that this document in itself supports 
an inference cf illegitimacy. 

The last document is the daitata will- 
namah dated the 3lst August, 1906. It was 
executed by Brojo Kishore Deo three days 
before hisdeath. It is headed by a state- 
ment that it had been executed by him and 
Ratnamals, but the document was not execu- 
ted by her. The following isa translation 
of the document as given in the judgment 
of Kumaraswami Sastri,J., and accepted by 
both the sides: 

“Dattata will-namah executed on the 3lat_ day of 
August 1906, corresponding to the 16th day of Simho 
of Onko 37, by the following two persons, namely, Sri 
Beeradhi Beero Pratapa Sri Brojo Kishore Ananga 
Bhima DeoKesari Sri Sri Maharajah and Sri Sri Ratna- 
mala Patta Mahadevi. 

I, Sri Sri Sri Brojo Kishore Maharaja, have been 
suffering from bodily illness for about the last 7 
months. I have taken medicine from several people. 
Till this day Ihave not found any-relief. We have 
no issue (born) jointly to both of us (out of our 
union ) to sueceed to our Taluk. Be it now known to 
all hereby that we, Sri Sri Sri Brojo Kishore Deo 
Maharajah and Sri Sri Ratnamala Patta Mahadevi, 
we two have lawfully consented to adopt Sri Nan- 
damani Deo who is about 5 years of age and who 
was born in the family in the middle of our Antah- 
puram (harem) tomy ( i.e., ), Sri Maharajah’s Phool 
Mahadevi, Srimoti Debi Jhora, and to me, Sri Sircar, 
and to his looking after the work of Rajyadhipo of 
this taluk after my (i. e), Sri Sircar’s death and 
have executed this. We have brought up the aforesaid 
Sri Nandamani Deo as our own son, In our Kshatriya 
caste, if there is no son born to our Patta Mahadevi, 
there is no objection whatever to the son born to 
the Phool Mahadevi performing Uttaradhikari duties 
( duties of an heir ) As in our Ganga Vamsam 
(family ) beejo (seed) alone is important, we cannot 
at all adopt a boy validly from another family. For 
the above mentioned reasons, no one can raise any 
objection in respect of this Dattata will. If by the 
grace of God recover from this illness and a son is 
born to my Sri Patta Mahadevi from my aurasa (body) 
the above < mentioned Dattata-will, will stand can- 
celled.” , or 

As to this document the plaintifi’s case 
was that it was in substance a recogni- 
tion by Brojo Kishore Deo of his right to 
succeed to the estate, The defendant by 
his written statement denied that it was 
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genuine, and he maintained that position 
throughout. The trial Judge found that it 
-was genuine, The defendant challenged 
the finding on appeal: The learned Judges 
of-the High Court agreed with the trial 
Judge that it was genuine, but they held 
that the dccument far from supporting the 
plaintiff's case showed unmistakable signs 
of his illegitimacy. In his judgment 
Kwmaraswami Sastri, J. said, “The fact that 
he wanted to adopt and to get Ratnamala to 
consent to the adoption shows to my mind 
clearly that the Rajah did not think that 
the plaintiff was a legitimate aurasa son 
who would in the ordinary courae of events 
succeed to the estate by virtue of his son- 
ship.” To the same effect is the judgment 
of Reilly, J. The learned Judge said, “But 
the strongest evidence that Brojo Kishore 
regarded the plaintiff as illegitimate son ig 
provided by Ex. A, which the plaintiff 
has produced as a document signed by 
Brojo Kishore,” 


This document was executed by Brojo 
Kishore Deo while he was on his death-bed. 
It is confused and impossible to construe 
as having any legal effect. It may mean 
either that Brojo Kishore Deo was persuad- 
ing Ratnamala to be reconciled with the 
plaintifi's mother and to treat the plaintiff 
as her own son, or he was importuning her 
to take in adoption his illegitimate son by 
aconcubine. The learned Judges of the 
High Court understood it in the latter sense. 
The plaintiff who relied upon it, did not 
so understand it, nor did the defendant who 
insisted throughout that it was fabricated. 
Their Lordships find it difficult to believe 
that Brojo Kishore Deo should have on his 
death-bed contemplated an adoption ofa 
son of a concubine. Their Lordships are, 
therefore, unable to agree with the High 
Court, that the document is evidence of the 
illegitimacy of the plaintiff. 


In the result, tkeir Lordships are of 
opinion that the marriage of Jhora with 
Brojo Kishore Dao is established, that 
Jhora was his junior wife, and that the 
plaintiff as his legitimate son is entitled 
to succeed to the estate. 


„Their Lerdships will therefore humbly 
advise His Mejesty that this appeal should 
be allowed, that the decree of the High 
QOourt dated the 10th March, 1928, should 
be set aside, and the decree of the Sub- 
ordinate Judge dated the 20th December, 
1922, restored, The respondent must pay 
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the costs of the appellant in. the High 
Oourt and bsfore this Board. 
A Appeal. allowed. 
Solicitors-for the Appellant:—Mesars, Hy, 
S. L, Polak & Co., 
Solicitors for the Respondent:—Megarg, 
Douglas Grant & Dodd.. 
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PRIVY COUNCIL. 
Appeal from the Bombay High Oourt. 
November 4, 1932. 
Lorp BLANESBURGH, LORD-ATKIN, Logp ° 
Russexu oF KILLOWEN, SIR“JOHN WALLIS 
AND BIR DINnsHAH MULLA. 
BHIMABAI kom JIVANGOUDA PATIL 
AND ANOTHER—DaFENDANTS—APPBLLANTS | 
NETSUS +: 
GURUNATHGOUDA KHANDAPPAGOU. 
DA PATIL— PLAINTI FF— RESPONDENT, 


Hindu Law—Adoption (Bombay School)—Adoption 
by widow of undivided co-parcener without author- 


- ity of husband or consent of surviving co-parceners— 


Validity—Devesting of estate—Hstate vesting in 
another by survivorship—Power, whether comes to an 
end. : 

According to the law prevalent in the Mahratta 
country of the Bombay Presidency,a Hindu widow 
whose husband was undivided at the time of his 
death, and who has not the express permission of 
her husband, may adopt a son to him without the 
consent of the surviving co-parceners. 

Ramji v. Ghamau (2) was overruled by the Board in 
Yadao v, Namdeo (3), and the opposite view taken by 
the Full Bench of the High Court at Bombay in Ishwar 
Dadu v. Gajabai (1)is wrong. Ramji v. Ghamau (2) 
was wrongly decided, and -the correct view of the 
law is that expressed in Rakhamabai v. Radhabai 
4 


i LAN Dadu v. Gajabai (1), Ramji v. Ghamau (2), 
overruled, Yadao v. Namdeo (3), explained,Rakhmabai 
v. Radhabai (4), approved. 

N and J were two undivided brothers. J died 
in 1913 leaving a widow B. N adopteda son D in 
1915 and then died. D died in 1919 leaving a widow 
anda minor son. Thereafter B adopted a son to J 
without any express authority from J and without 
the consent of D's son: 

Held, that the adoption was not invalid on the 
ground that B had no express authority from her 
husband or consent of D’s son. 

Held, further, that it was not invalid on the ground 
that it was made after the death of N, as N was not 
the sole surviving co-parcener at the date of his death 
and the estate had not passed toD asthe heir of N 
but by survivorship. 

Chandra v. Gojarbai (8), distinguished. 

Held, also, that B’s power to adopt’ had not come to 
an end, though N’s widow's had come to an end'and . 
she could not have adopted a son to N. 

Ramkrishna v. Shamrao (9), referred to. ; 

Messrs. L. DeGruyther, K. C, J. M. 
Parikh, S, P, Khambatta and A, G, Desai, for 
the Appellants. 4 

Mesere. M. Dunne, K. C, C.J. 
Colombos and Jahagirdar, forthe Respon- 


dent. 
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Sir Dinshah Mulla.—This is an appeal 
from the decree of the High Oourt of Judi- 
cature at Bombay, dated the 28th February, 
1928, which affirmed the decres of the 
Oourt of the Joint First Olass Subordinate 
Judge of Dharwar, dated the 8th April 1925. 

The main question involved in the appeal 
is whether according tothe law prevalent 
in the Mahratta country of the Bombay 
Presidency, a Hindu widow, whose hus- 
band was undivided at the time of his 
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death, and who has not the express permis: 
sion of herhusband, may adopt a son to 
him without the consent of the surviving - 
co-parceners, . The parties are governed by 
the Mitakeshara Law, and on questions on 


which the Mitakshara is silent by the 
law as expounded in the Vyavahara Mayu- 
kaha of Nilakanthe. na 


The following pedigree shows the relg- 
tionship between the rival claimants, — e 





DYAMANGOUDA 
. : | 
he | | 
Nilkanthagouda Khandapagouda Jivangouda=Bhimabai 
{died in December, 1915). (died in 1912), . (died in 1913). (Defendant-Appellant - 
` | No. 1). 
Dyamangouda—Tungabai Gurunathgouda Narayan 6 

(died in August, 1919) (Plaintiff-Respondent) [adopted on 17th September 1919}, 


Datattraya, 
-born, in August, 1918), 
(died, in February, 1920), 


The facts material to the appeal are no 
longer in controversy between the parties, 
Dyamangouda and his three song, Nilkan- 
thagouda, Khandapagouda and Jivangouda 
constituted a joint Hindu family. Dya- 
niengouda died some years ago leaving 
him surviving his three sone. In 1895, 


Khandapagouda separated from the family, | 


but the othertwo brothers continued to be 
joint. Khandapagouda died in 1912, leaving 
awidow who adopted the respondent as a 
son to him onthe 6th July, 1915. Jivan- 
gouda died 
Bhimabai, who is appellant No. 1 before 
this Board, and a daughter Tirkawa, but 
no male issue. On the death of Jivangouda, 
his undivided interest in the joint family 
property passed to Nilkanthagouda by 
survivorehip. $ 

On the 20th May, 1915, Nilkanthagouda, 
who had no male issue, took one Dyaman- 
gouda, who was then of the age of about 
20 yeare,in adoption. Oa the same day 
Nilkanthagouda executed a writing purport- 
ing to bea deed of adoption in favour of 
Dyamangoudas, which will be adverted to 
later. Nilkanthagouda died in December 
1915, and on his death the joint family 
property passed by survivorship to Dyaman- 
.gouds, Dyamargoude died in August, 
1919, leaving a widow Tungabai and a son 
Dattatraya, and the joint family property 
passed to Dattatraya by aurvivorship. 
Dattatraya was then about a year old, and 
Tungabai managed the property on his 
behalf. i 

On the 17th September, 1919, Bhimabai 


in 1:13 leaving a widow, 


_.(Defendant-Appellant No; 2.) 


adopted appellant No. 2 as a son to her 
deceased husband Jivangouds. Theadop- 
tion was not made under any express 
authority from her husband, nor was it 
made with the consent of Dattatraya who 
was then the.sole surviving co-parcener. 
Dattatraya, in fact, wasa minor at that date, 
and incapable of giving his consent. It is 
the validity of this adoption that is in. 
question in the appeal. 

Dattratraya died a minor and unmarried 
on the 6th February, 1920, Shortly after 
his death, Tungabai delivered possession 
of the property to the respondent, purport- 
ing todoso underaconsent decree inan 
arbitration proceeding between her and 
the respondent. Subsequently, on the 
application of the respondent, the Mamiat- 
dar of Gadag ordered the property to be 
entered in his name in the Record of Rights 
as owner thereof, but the order was cet aside 


by the Deputy Oollector of Dharwar, 
Thereupon the respondent brought the 
suit out of which the present 


appeal arises in the Oourt of the Suber- 
dinate Judge of Dharwar against the first 
and second appellants, and three others who 
are not parties to the appeal. Therein he 
claimed a declaration that he was lawfully 
in possession of the property, and asked 
for an injunction restraining the defend- 
ants from interfering with his posseseion. 
The plaint alleged that the adoption of ap- 
pellant No. 2 was not valid, and that the 
respondent wes entitled to the property as 
next heir of Dattatraya. The defence, so 
fer as it is material to the appeal, was 
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that appellant No. 2 was validly adopted, 
and that he was entitled to the property 
.by survivorship. The property is vatan 
land, and it was agreed that Tungebai had 
no interest in it, 

The Subordinate Judge held, following a 
Full Bench ruling of the High Oourt at 
Bombay in Ishwar Dadu v. Gajabai (1), that 
the adoption of appellant No. 2 was inva- 
lid, and passed adecree-for the plaintiff. 
On appeal, the High Court at Bombay (con- 
sisting of Patkar and Baker, JJ.) confirm- 
ed the judgment of the Subordinate Judge, 
and passed a decree on the 28th February, 
1928, dismissing the appeal with costs. It 
is against this decree that the present ap- 
peal has been brought to His Majesty in 
OCouneil, 

The question as to the validity of an 
adoption by a widow in a joint family was 
considered by the High Oourt at Bombay 
ia Ramji v. Ghamau (2),where it was held that 
an adoption by the widow of a deceased 
co parcener, who had not her husband’s 
express authority to adopt, was invalid, if 
made without the consent of the surviving 
coparceners. This case was considered by 
the Board in Yadao v. Namdeo (3). Four years 
later, the same question again arose in 
Bombay in IshwarDadu v. Gajabai (1), and it 
was referred to a Full Bench. It wasar- 
gaed in that case that Ramji v Ghamau (2) 
was overruled by the Board in Yadao v. 
Namdeo, (3) and that the Board had in that 
case approved an earlier decision of the 
same High Oourt in Rakhmabai v. Radhabaz 
(4). The Full Bench, however, decided 
that Ramji v. Ghamau (2) was still good law, 
and this was the ruling followed both by 
the Subordinate Judge and the High Oourt 
in the present case, 

The main question in this appeal is whe- 
ther Ramji v. Ghamau (2) was overruled in 
Yadao v. Namdeo (3) as contended by the ap- 
pellants, or whether the observations of 
the Board with reference to that case were 
obiter dicta as is maintained for the res» 
pondent. 

lt will be convenient first to examine 
Rakhmabai v. Radhabai (4)and Ramji v. 
Ghamau (2)and then consider whether Ramji 
v. Ghamau (2) was overruled in Yadao v. 
Namdeo (3). 


(1) 96 Ind. Oas. 712 ; 50 B 468; 28 Bom. L. R. 782; 
A. I. R, 1926 Bom. 435 (F. B.). 

(2)6 B498; 6 Ind. Jur. 587. 

(3) 64 Ind. Oas. 536 ; 48I. A.513; 24 Bom. L. R, 
609 ; 17 N. L. R. 145; 30M. L. T.53; 260. W. N. 
393 ; 42 M. L., J. 219; 15 L. W. 565 ; 20 A. L. J. 481; 
490.1; A. L R. 1922 P, O. 216 (P..0.). 

(4) 5 B. H. O, R. A. Q. J. 181. 
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In Rakhmabai v. Radhabai (4), the suit was 
brought by the junior widow of a separat- 
ed Hindu against the senior widow for 
possession of her equal half share in the 
estate of her deceased husband. Tha de- 
fendant in her written statement alleged 
that she had adopted a son to her husband, 
and contended that. the adopted son was 
entitled to the entire estate, The adoption 
was made without (as it was found) the 
permission of her husband, and without 
the consent of his sapindas. Two questions 
were raised in thecaso, namely, (1) whether 
the adoption by the defendant, having? 
been made without the permission of her 
husband and without’ ths consent of his 
sapindas*was valid; and (2) if so, whether 
a senior widow had power tv adopt with- 
out the concurrence of the junior widow. 
The trial Judge passed a decree for the 
plaintiff. The defendant appealed, and the 
appeal was heard by Sir Richard Oouch,, 
O. J., and Newton and Warden, JJ. The 
learned Judges held that the adoption, 
though made without the permission of the 
husband and without the consent of hig 
sapindas, was valid. They also held thata 
senior widow had power to adopt without. 
the concurrence of the junior widow. The 
judgment ofthe Oourt was delivered by Sir 
Richard Oouch, 4 

On the first question, the learned 
Ohief Justice observed that the Mitak- 
shara was silent on the point, and that 
it [was therefore necessary to resort tothe 
Mayukha by which the parties were govern- 
ed. He then quoted pl. 17 and 18,6. 
5, Ohap. IV, of the Mayukha, which relate 
to adoption bya widow, and considered 
the earlier Bombay decisions on the sub- 
ject and the opinions of Pandits which had. 
been given in those cases, and said:— 

“Upon the review which we have made of the au- 
thorities applicable in this part of India, we are of 
opinion that in the Maratha country wherein the prop- 
erty in question in this suit is situate, a Hindu 
widow may, without the permission of her husband 
and without the consent of his kindred, adopt a son 
to him, if the act is done by her in the proper and bona 


fide performance of a religious duty, and neither capa 
viciously nor from a corrupt motive,” 


The clause printed in italics represented 
the Madras view which was held in a later 
case to be inapplicable in Bombay: see Ram- 
chandra v. Mulji (5), Omitting that clause, 
the rest of the passage quoted above rep- 
resents the constructions put upon the Mayu- 
kha by the Court, The case, no doubt, was 
one ofan adoption by a widowin a divid- 
ed family, but it was not suggested there 
the Mayukha draws any distinction between 

(5) 22 B 558, = 
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an adoption by a widow in adivided family 
and an adoption by a widow in a joint 
family. , 

‘In Ramjiv. Ghamau (2), the case ‘which 
the appellants contend was overruled by the 
Board in Yadao v. Namdeo (3),the widow ofa 
deceased co-parcener adopted a son to her 
husband without his express permission and 
without the consent of the surviving co- 
parceners. The case was heard by a Full 
Bench consisting of Sir Michael Westropp, 
O. J„ and Melvill and Kemball, JJ. The 
Igarned Chief Justice, who delivered the 


judgment of the Court, said:— 

“Accepting, however, the view which the cases seem 
toestablish, viz., that the widow, where the ,husband 
dies separated, and she herself is the heir, or she and 
a junior widow are the heirs, may adopt without the 


sanction of the husband (if he have not 
expressly, or by implication, indicated his 
desire that she shall not doso), and without 


the sanction of his kindred, we are not, as has been 
previously said in this court (a), disposed to carry 
the deviation from ordinary Hindu Law further than 
it has been already established by precedents ” 

The Court held that the decision in Rakh- 
mabai v, Radhabai (4) was confined to the 
case of an adoption bya widow ina divided 
family, and concluded that a widow, whose 
husband was undivided at the time of his 
death, and who has not his express authority 
to adopt, . cannot make a valid adoption to 
him without the consent of his co-parceners. 
It is nowhere suggested in the judgment 
that the construction putupon the Mayukha 
in Rakhmabat v. Radhabai (4) was not correct, 

Their Lordships will now proceed to con- 
sider whether. Ramji v. Ghamau (2) was dis- 
approved by the Board in Yadao v. Namdeo 
(3). The family in that case was a joint fami- 
ly consisting of Pundlik, his cousin Namdeo, 
and Namdeo's two sons, Pandurang and 
Rambhau. Pundlik died childless in 
January, :205, In March, 1905, his senior 
widow, Ohampabai, adopted Pandurang 
under an authority from him. That adop- 
tion was not disputed. In April, 1905, 
Namdeo, executed a deed of adoption in 
which he stated that he and Pundlik were 
- members of a joint family, and that the 
adopted boy was “sole heir of half the 
entire property on the authority of the deed 
of adoption, and half the property belongs 


to me.’ The deed further provided; 
“My half share in the moveable and 
immovable property may be kept as 


joint,” if the widows of Pundlik approved. 
Pandurang died a minor and unmarried in 
}907,and in 1908 Champabai adopted Yadeo 
as a.svn to her husband without the consent 
of Namdeo.Lt was this adoption that waa con- 

(a) Bayabai v. Bala, 7 Bom. H, 0O., Appx. iat p- 
xvii 
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tested by Namdeo.Pundlik and hia family hat 
settled in the Central Provinces, but they 
were governed by the law applicable to . 
Mahrattas in the Presidency of Bombay. 
Subsequently, Yadao brought a suit for 
partition against Namdeo in the Oourt of 
the Additional District Judge at Akola. The 
trial Judge held that the adoption was 
valid, and made a preliminary decree for | 
partition. Namdeo appealed to the Ooust 
of the Judicial Oommissioner, Oentral 
Provinces, which allowed the appeal and 
dismissed the suit. The learned Judicial 
Commissioners held (as would appear from: 
the record of the case printed for the 
Board), first, that the adoption had been 
prohibited by Pundlik, secondly, that the 
deed of adoption did not show thatePan- 
durang had separated from Namdeo and 
Rambhau, and lastly, that the family being 
still joint at the death of Pandurang, and 
the adoption having been made without 
the consent of Namdeo, it was invalid 
according to the ruling in Ramji v. 
Ghamau,(2). From that decree Yadao appeal- 
ed to His Majesty in Council. Three points 
were argued, before the Board on behalf of 
Yadao. First,it was argued on the authoriy of 
Rakhmabai v. Radhabai (4),thet according to 
the law applicable to the parties, the widow 
had power to adopt to her husband with- 
out his permission and without the consent 
of his kinsmen, whether the husband was 
divided or undivided at the time of his 
death, and that the limitation sought to be 
imposed on that power—namely, that it 
could only be exercigel when the estate 
was separate and vested in the widow— 
rested solely on the judgment in kamji v, 
Ghamau, (2) and was not supported by any 
text or commentator, Next, it was argued 
that the adoption had not been prohibited 
by Pundlik either expressly or by necessary 
implication. Lastly, it was contended that 
if the widow's power depended upon the 
estate not being joint, it was not joint at 
the time when the adoption was made, as 
a separation had already been effected by 
the deed of adoption, On the other hand, 
it was argued on behalf of Namdeo that 
the adoption had been prohibited; that the 
deed of adoption neither effected nor eviden- 
ced a separation; and that in any case 
Pundlik having died joint, if at his death 
his widow had not power to adopt without 
his authority, the fact of a subsequent parti- 
tion could not give her authority, and 
reliance was placed on Ramji v. Ghamau (2), 


The Board held that the deed of adoption 
showed that there was a separation between 
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Pandurang and Namdeo, go that the estate 
of Pandurang passed to Ohampabai on his 
‘death as his heir, The Board also held 
that Pundlik had not prohibited the adop- 
tion. The estate being vested in her, and 
there being no prohibition to adopt, she 
was free to adopt another son to her hus- 
band without the consent of Namdeo, and 
she adopted Yadao. An adoption made in 
thêse circumstances was obviously valid, and 
required no further considerstion. But 
.both sides invited the Board to decide whe- 
‘ther, even if Pandurang had not separated 
from Namdeo, Namdeo'’s consent was neces- 
sary to the adoption, and thie question 
was considered in the latter part of the 
judgment. 

The*judgment of the Board on this part 
of the case begins with an examination of 
Ramji v Ghamau (2). The Board first stated 
what the question to be decided in that 
case was, and after quoting some passages 
from the judgment and commenting on 
them, expressed its opinion thus:— . 

“There does not appear to their Lordships to be 
any sound reason why in the Mahratta country of the 
Presidency of Bombay the Hindu Law as to the power 
of a Hindu widow who has not the authority of her 
deceased husband toadopt a son to him, should 
depend on the question whether her husband had 
died as a separated Hindu or as an unseparated 
Hindu, or on the question whether the property 
which was vested in her when she made the 
adoption was or was not vested in heras his heir.” 

Vheir Lordships are of opinion thatin 
the passage quoted above the Board 
expressed its disapproval of the decision in 
Ramji v. Ghamau (2). 

The Board then examined the judgment 
in Rakhmabai v. Radhabai, (4) and said :— 

“That decision was not based upon the fact that 
‘the deceased husband was a separated Hindu, nor 
was it based upon the fact that at the time 
of the adoption, the ‘widow who made the 
adoption had vested in her the whole or 
any part of the property which had be- 
longed toher husband. Their Lordships regard it 
as equally applicable to an adoption by a Hindu 
wdiow of the Mahratta country of the Province of 
Bombay, whether her husband at the time of his 
death was joint or separate, and whether his property 
‘was or was not vested in her as his heir at the time 
when she made the adoption, and consider that it 
isa decision to be applied in this appeal.” 

This, their Lordships think, wasa clear 
approval ofthe decision in Rakhmabai v. 
Eadhabat (4). 


In the result the Board held that the 
adoption of Yadao was valid. This {con- 
clusion was based on two grounds : (1) that 
there was a separation between Pandurang 
and Namdeo, in which case Ohampabai 
could undoubtedly adopt without the con- 
Bent of Namdeo; and (2) that even if there 
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was no separation, Ohampabai had the 
right to adopt Yadao without the consent 
af Namdeo, 

Counsel for the respondent contended that 
the question at issue in Yadao v. Namdeo 
(3) did not turn on the actual decision in 
Ramji v. Ghamau (2), but on a single ‘pass- 
age in the judgment, that “ the widow of 
a Hindu, dying without leaving any male 
issue, may, if her husband were separated 
from his family in estate (or, in other words 
where she is his heir), adopt without any 
express authority from him... and 
without the consent of his relatives. He 
maintained that the whole questien before 
the Board was whether Ohampabai, having 
the estate vested in her, not as'her husband's 
heir, but as heir of her son, could make a 
valid adoption without the consent of 
Namdeo, and that the Board held that she 
could, Their Lordships are unable to adopt 
this view. The Court of the Judicial Com- 
missioner had held that Pandurang having 
died undivided, and his interest having 
passed by survivorship to Namdeo 
the decision in Ramji v, Ghamau (2) applied, 
and thatthe adoption having been made 
without the consent of Namdeo, it was in- 
valid. The very first argument on behalf 
of Yadao, as appears from tke report, was 
that Ramji v,Ghamau (2) was wrongly de- 
cided, not: that any particular proposition 
in it was incorrect, andRakhmabai v. Ra- 
dhabai (4) was cited as laying down a rule 
of law directly contrary to the decision in 
Ramji v. Ghamau. (2). Thatis what was 
argued before the Board, and that fis the 
argument that was accepted by the Board, 

Oounsel for the respondent, also relied 
upon some passages in the judgmer 
the Board in Collector of Madura s. Monies 
Ramalinga Sathupathy(Ramnad case) (6) and 
in Sri Virada Pratapa RaghunadaDeo v.Sri 
Bročo Kishore Patta Deo (7),in support of 
his contention that the Board could not have 
intended to overrule Ramji v. Ghamau (2) 
Inthe Ramnad case (6) the Board held that 
in the case of an undivided family, the 
father of the husband was competent ‘by 
his cole assent, to authorise an adoption by 
a widow, and if the father was not then 
living, “the coneent of all the brothers who 
in default of adoption, would take the 
husband's share, would probably be required 
since it would be unjust to allow the widow 


59 12 ML A, a 0, W, R. P.O.17;1B.L.R 

. O. 1;2 Suth P. O. J. 135 ;2 Sar. P, O. J. 361: 3 Mad: 

Jr 38 20 8 a i : ar. P. O. J. 361; 3 Mad; 
( .A. 154 : 1M, 69 ; 25 W. R. 291; 3 Sar, 

J, 583; 11 Mad, Jur, 188 ; 3 Suth, P, O, J, 263 (Pr 0) ' 
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to defeat their interest by introducing a 
new co parcener against their will.” In Sri 
Virada Pratapa Raghunada Deov. Sri Brozo 
Kishoro Patta Deo (7) a widow in an 
undivided family adopted without the 
consent of the husbana’s co-parceners and 
with the consent of a distant and separated 
-sapinda, The Board observed that “there 
seem to be strong reasons against the con~ 
clusion that for such a purpose as that now 
under consideration, she can, at her will, 
travel out of the undivided family and obtain 
the authorization required from a separated 
“and remote kinsman .of her husband.” 
The Board also observed that “there are 
grave social objections to making the 
succession of property dependent on the 
caprice of a woman, subject to all the 
pernicious influence which interested 
advisera are too apt in India to exert over 
women possessed of, or capable of exercis- 
ing dominion over, property,” and that it 
was the duty of the courts to keep the 
power strictly within the limits which the 
law had assigned to it. 
Now both these cases were from Madras, 
and according to the law as stated in the 
commentaries of that school, a widow, who 
has not the express authority of her husband, 
cannot adopt a son to him without the 
consent of his kinsmen. The commentaries, 
however, do not specify all the kinsmen. 
All that they say is that the consent to be 
obtained must be the consent of “the 
husband's father, etc.” In both the cases the 
High Court at Madras considered that, in 
the absence ofthe husband’s father, the 
consent of any kinsman was sufficient, but 
the Board intimated its dissent from that 
view. The Board held that the consent to 
be obtained, when the family was undivided, 
must be the consent not of a separated 
kinsman who had no interest in the property, 
but of his (the husband’s) co-parceners to 
whom his interest had passed on his death 
by survivorship, and it wasin this connec- 
tion „that the observations of the Board 
quoted above were made. These observa- 
tions cannot apply to an adoption by a 
widow in Bombay, The Mayukha and the 
Kaustabhe, which govern the Mahratta 
School, regard adoption by a widowasa 
religious duty, which does not require the 
authority either of the husband cr of.his 
kinsmen. If no consent is required, no 
question of injustice or hardship to the 
kinsmen can arise. : 
For the reasons stated above, their Lord- 
ships are of opinion that Ramji v. Ghamau 
(2) was overruled by the Board in Yadao v, 
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Namdeo, (3) and that the opposite view 
taken by the Fall Bench of the High Court 
at Bombay in Ishwar Dadu v. Gajabai (1) 
is wrong. Their Lordships may add that - 
they agree with their predecessors that 
Ramji v. Ghamau (2) was wrongly decided, 
and that the correct view of the law is that 
expressed in Rakhamubai v. Radhabai (4). 
Their Lordships are, therefore, of opinion 
that the adoption of appellant No..2 wasqot 
invalid on the ground that it was made by 
Bhimabai without the express permission of 
her husband end without the consent of the 
surviving co-parcener, ” 
It was pressed on their Lordehips tha 
Ramji v. Ghamau (2) had been accepted and 
acted upon in the Presidency of Bombay 


since 1879, ‘and that the decision 
should not bə disturbed, But this is 
a belated appeal. It should have 


been made when Yadao v. Namdeo (3) was 
before the Board. Yadao v, Namdeo (3) was 
decided so far back as 1921, and if the High 
Court at Bombay, after that decision, 
followed Ramji v. Ghamau, (2) it was wrong 
in so doing. 

Their Lordships will now turn to the 
other contentions raised on behalf ofthe 
respondent. 

The first of these rests on the decision of 
the High Oourt at Bombay in Chandra v. 
-Gojarbai (8) and other cases following it. 
The question in that case was whether an 
adoption by the widow of a co-parcener, 
after the death of the last surviving 
co-parcener, and after the estate had vested 
in his widow or another person as his ‘heir, 
was valid, and it was held that it was not. 
The reason for the decision was thus stated 
by Telang, J. “When the inheritance 
devolved from Nana ithe last surviving 
cc-parcener) upon bis widow, it devolved, 
not by succession, is in an undivided family, 
but strictly by inheritance, as if Nana had 
been a separated house-holder. Strictly 
speaking, according to the view taken by 
our Oourts, there was at’ Nana’s death no 
undivided family remaining into which an 
edopted son could bs admitted by virtue of 
his adoption.” Relying on this decision, it 
was argued that the last surviving 
co-parcener at the data of the death of 
Jivangouda was Nilkanthagouda, and that 
the adoption of appellant No. 2 having bsen 
made after thedeath of Nilkanthagouda, it 
was invalid. Bat Nilkanthagouda was not 
the sole surviving co-parcener at the date of 
his death which, according to the decision 
cited above, would be the material date, 

(8) 14 B. 463, ` ahi 
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Nor did the estate pass to Dayamangouda 
by inheritance as his heir. Theco-parcenary 


at the death of Nilkanthagouda consisted of -- 


. ` himself and Dayamangouda, and the estate 
- passed to Dayamangouda by survivorship. 
The adoption of appellant No. 2 was not 
made after the extinction of the co-parcenary 
but during its subsistence, the last surviving 
co-parcener being Dattatraya. Their Lord- 
ships are, therefore, of opinion that the 
pYinciple of thedecision mentioned above 

, does not apply, 

» Another argument for the respondent 
against the validity of the adoption was that 
ifthe adoption of appellant No, 2 were 
upheld, the result would be that while a 
‘paternal grandmother could not adopt, a 
grandaunt could adopt. It is true that 
‘Nilkahthagouda having died leaving a son, 
and that son having himself died leaving a 
sop, Nilkanthagouda’s widow could not 
have adopted a son to her husband. But 
that is because her power to adopt came to 
anend the moment Dayamangouda died 
eaving a son, [see Ramkrishna v. Shamrao 


(9)). It was not so in the case of Bhimabai. 


Her power to adopt, when she adopted 
appellant No. 2, had not come toan end; it 
was still subsisting, Their Lordships think 
that there is no force in this argument, 

The last argument for the respondent was 
founded on the deed of adoption executed 
by Nilkanthagouda in favour of Dayaman- 
gouda. The material portion of the docu- 
ment is as follows;— 

“So I have this day taken you in adop- 
tion'according to our; religion. (But 
the conditions that have been made are 
mentioned below:—) ‘During my life-time 
I alone am to carry on vahivat of my entire 
movable and immovable property which has 
been in my possession from before the time 
of my taking you in adoption. You should 
live and be taken care ofin my home. And 
after my death you should take my moveable 
and immovable property into your pcsses- 
sion and should carry on vahivat thereof as 
a son born of my loins,’” 

It was argued for the respondent that on 
a trus construction of this document, 
Dayamangouds did not take any interest in 
the property on adoption, that the property 
was given to him by way of gift which was 
not to take effect until after the death of 
Nilkanthagouda, and that all that Dayaman- 
gouda was entitled to during Nilkanthe- 
gouda’s life-time was maintenance. On this 
construction of the document, ib was con- 
tended,.that Dayamangouda did not enter 

(9) 26 B 526, SS ee 
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the family as a co-parcener, and that the 
.co-parcenary came to anend on the death of 
Nilkanthegouda. Their Lordships do not 
think that that is the true meaning of the 
document, Dayamangouda was an adult 
at the date of adoption, and all that 
Nilkanthagouda intended to do by this 
writing was to exclude Dayamangouda from 
the possession and management of the 
property in his life-time, and to retain sole 
control thereof in his own hands, 

In the result, their Lordships are of 
opinion that appellant No.2 was validly 
adopted by Bhimabai as a son to her 


-husband. 


Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed, that the decree of the High 
Court, dated the 28:h February, 1928, and 
that of the Subordinate Judge, dated the 
8th April, 1925, should be set aside, and that 
the suit should be dismissed. The respondent 
must pay the appellants’ costs in the courts 
below and before this Board. 

A, Appeal allowed, 

Solicitors for the Appellants;—Messrs, 
T. L, Wilson & Co. 

Solicitors for the Respondent:—Messrs, 
Hy. S. D. Polak .& Co. 





ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 741 of 1930, 
(Connected with Second Oivil 
Appeal No, 708 of 1930.) 

March 21, 1932. 
MUKERJIL AND Bennet, JJ. 
UMRAO SINGH—P.taintirr—. 
APPELLANT 
versus 
KANWAL AND oTHEss—DEFENDANTS— 
RESPONDENTS, | 

Pre-emption decree—Filing of appeal, whether 
extends time for payment—Appellate Court's power to 
extend time—Plaintiff's right to set off costs against 
pre-emption amount—Question whether vendee had 
paid amounts reserved for payment to third persons 
cannot be raised after decree, 

The mere fact that an appeal was filed to the 
lower Appellate Court by the defendant does not ex- 
tend the period granted by the court of first instance 
for payment of pre-emption money. Jagarnath 
Pande v, Jokhu Tewari (1), followed. [p. 16, col. 2.] 

Ina pre-emption suit the plaintiff is entitled to de- 
duct the sum of money due to him by way of costs from 
the pre-emption money, Ishri v, Gopal Saran (2), 
followed. [p.17, col. 1.} 

The fact that the amount of the costs awarded to 
the plaintiff was reduced by amendment of the decree 
would not matter much, where the deposit was made 
before the expiry of the time allowed by the court 
and the decree was not corrected till the time had 
expired, [ibid] 
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The question whether the vendee had paid the 
amounts reserved for payment to third persons must 
be raised and decided in the course of suit and before 
the decree and not after the decree in the execution 
department. 

Second Oivil Appeal from a decision of 


the Additional Subordinate Judge, Meerut, 


dated the 22nd April, 1930. ' 
Mr. S. B. L. Gaur, for the Appellant. 
Mr. S. N. Verma, for the Respondents. 


Judgment—tThis appeal is connected 
withExecution Second Appeal No. 709 of1930, 
The appeals have arisen in the following cir- 
‘cumstances. Umrao Singh, the appellant 
before us in both cases, filed a suit for 
pre-emption against the respondent Kehri. 
He set forth in the plaint- that the true 
consideration of the sale-deed was Rs. 1,050 
and that the ostensible sale consideration 
of Rs. 1,450 was wrong. The suit was re- 
sisted on various grounds, butit ultimately 
eucceeded, and on 2nd of September, 1929, 
the learned Munsif decreed the claim for 
possession on condition of payment of 
Rs. 1,050 to the defendant No. 5, namely 
-Kehri, within two months of the date of 
the decree. The defendant was dissatisfied 

-with the decree and went in appeal. 
: The plaintiffon 26th October, 1929, de- 
posited in court a sum of Rs. 145-7-0 and 
on 4th November, 1929, asked for delivery 
of possession. The reason for depositing 
this small-sum was this. The sale consi- 
deration was made up of three items,namely, 
Rs, 400 said to have been due to the vendee 
on account of a promissory note, Rs. 315 
paid in cash before the Sub-Registar and 
Rs. 735 left with the vendee for payment 
to certain creditors,’ namely the plaintiff 
and his brother. Thecourtof first instance 
held that the money said to have been due 
to Kehri on foot of the promissory note 
was fictitious and deducting that amount 
decreed the plaintiff's suit on. condition of 
payment of Rs 1,050. The plaintiff. found 
that he was entitled under the decree to 
a sum of Rs. 169 9 0 as costs, He deducted 
this amount and also the amount of Rs. 735 
which had been left with the vandee for 
payment to the vendor's creditors, but 
which the vendee had not yet paid; 

To the application for execuion’ the 
vyendee Kehri took an exception, and the 
plaintiff's application for delivery of posses- 
sion was rejected by the first Oourt-on 9th 
December 1929. ‘On the application of the 
defendant the decree was amended and. 
the amount of costs payable to the plaintiff 
was reduced from-Rs. 169-9-0 to Rs: 149-9.0, 
that is tossy, by Rs. 20, This sum of Rs, 20 
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has not been deposited so far as we have 
been able to discover from the record. 
Against the order dismissing the plaint-. 
if’s application for delivery of possession 
the plaintiff went in appeal and ‘his appeal 
was dismissed ongl0th of February, 1930. 
The appeal for Kehri sgainst the decree 
of the Munsif allowing the plaintiff's claim 
for pre-emption came up for hearing before 
the lower Appellate Court, and it was atgu- 


edon behalf of the appellant that there ` 


was no longer any subsisting decree-in: - 
favour of the respondent, the plaintiff, and, 
therefore, there was no appeal to argue on 
behalf of the appellant. The learned Sub- 
ordinate Judge, who heard the appeal, ac- 
ceded to this argument, and acéordingly 
dismissed the appeal holding that the 
appellant was the owner of the property 
and not respondent. Against this decree 
the Appeal No. 74l of 1930 has been laid 
before us. Against the execution matier 
an appeal has been filed by the plaintiff 
and itis execution Second Appeal No. 709 
of 1930. 

Both the cases have been heard together. 
The appellant's argument, firstly, was that 
the mere fact that an appeal was filed to the 
lower Appellate Court by the defendant 
does not extend the period grant: 
ed by the Court of first instance on 2nd 
of September, 1919, for payment of the pre- 
‘emption money. We find it extremely 
‘difficult to accept this proposition of law, 
It ig true that a decreas when under appeal 
‘is not final, but this does not mean that 
a preemptor is entitled to say that he 
can pay the money after the Appellate 
Court has passed an order in the appeal. 
On the other hand, the case of Jagarnath 
Pande v. Jokhu Tewari (1) is a direct 
authority against the appellant’s conten- 
tion; it was held there that the defendant's 
appeal did not operate as an extension of 
time in favour of the plaintiff, 

The nextargument of the appellant was 
that under O. XLI, r. 33 of the Oode of 
Vivil Procedure, it was open to the lower 
Appellate Oosurt to extend the time in 
favour of the plaintiff-appellant. We do 
not think that that rule of law should be 
construed as the appellant wants, At the 
date when the appeal came up for hearing 
before the lower Appellate Oourt there 
was no subsisting decree in favour of Umrao 
Singh. If the lower Appellate Oourt in 
spite of that fact proposed to extend the 
time for payment of the pre-emption 
money, the result would be that æ decrée 

(1) 18 A 223; A, W. N. 1896, 23, = 


‘the lower Appellate Court, 
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which stood in favour of Kehri was being 
converted into a decree in favour of Umrao 
Singh. Even if such a power did exist in 
it was within 
ita discretion whether or ‘not to exercise 
that power, and we are not prepared to say 
that that discretion has been exercised 
wrongly. 

Now we turn to the facte of the casa 
and $o see whether the appellant Umrao 


Singh was justified or not in making the 


deduction. 

There can be no doubt that the plaintiff 
was entitled to deduct the sum of money 
dus to-him for costs from the pra emption 
money. This has beenheldin the case of 
Ishri v. Gopal Saran (1), a decision with 
which wa agree, The fact that the amount of 
the costs awarded to the plaintif was reduc- 
ed by amendment of the decree would not 
have mattered much, becauss tha deposit 
was made before the expiry of the time 
allowed by the court and the decree was 
not corrested till the time had expired. It 
the matter had -stood there alone, the 
plaintiff might have been allowed to pay 


- the sum of R3. 20 and should havs an order 


for delivery of possession in his favour. 

As regards the deduction of Rs, 735 the 
plaintiff may be justified, but to allow 
him to say that he would deduct the sum 
of R3. 735, because the vendee had not 
paid the sum would beto allow the plaint- 
iff to.raise a new point in the execution 
department. Asa matter of principle this 
cannot be allowed, although the plaintiff 
has our sympathy. If we once allow the 
decre to be re-opened in order to find out 
what is the money actually due to the 
vendee, virtually we shall be allowing 
either a review of judgment or an appeal 
against a decree. In either case greater 
complications may arise, and the execution 
Court may be called on to decide complicat- 
ed questions of fact in order to see what 
would be the propsr amount to be paid to 
the vendee. Such questions must be raised 
and decided in the suit and before the 
decree and not after the decree in the 
execution department. 

In the rezulti we think that both the 


appeals are unsuccessful and we dismiss - 


them with costs, including Oounsel’s fees 
in this court of the higher scale. 
NIE Appeal dismissed, 


(2) 6 A. 851; A, W. N. 1884, 125; 8 Ind, Jur, 635, 
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BOMBAY HIGH COURT. 
FULL BENCH. 
Second Civil Appeal No. 708 of 1928, 
April 21, 1932, 
Brausont, O. J., PATKAR AND Barrem, JJ. 
TULSIDAS JESINGBHAI PARIKH 
AND OTHERS— DEFANDANTS— APBELLANTS | 


versus NA 
RAISINGJI FULABHAI VAGHELA 

AND aNOTHER — PLAINTIFFS —RESPON DENTS, 

Hindu Law-—Minor—De facto guardian— Sale of 
minor's property by guardian for legal necessity— 
Validity of sale. 

Held, by the Full Bench (Beaumont, O. J., dissentt-; 
ente) that under Hindu Law, a de facto. guardian’ ‘of 
a minor can validly sell the property of the minor fot 
legal necessity. [p. 23, col. 1 

ae law discussed. Limbaja v. Rahi (|), over 
ruled. 

Per Beaumont, C.J. —Inthe Hindu Law texts theré- 
is nothing on the subject which is really relevant. The. 
only alleged authority of the Privy Council dealing: 
with the question under Hindu’ Law ia not really any 
authority upon the point. fp. 19, col. 2] 
riba -called de facto guardian is no guardian at all. 
Second Civil Appeal from a decision of 
the Assistant Judge st Ahmedabad, in Vivil 
Appeal No, 345 of 1927, confirming” 
the desree passed by the Subordinate Judge. 
at Dnolka, in Oivil Suit No. 491 of 1527. 

Order of Reference to a Full. E 
Bench 
Baker, J.—The question that ariges- in. 
this aopeal i ie, whether under Hindu Lawa: 
de facto guardian of a minor can validly sell 
the property of the minor to a third person - 
for legal necessity. This question has been - 
considered by various High Oourts, but, 
soms difficulty arises in Bombay by reason. 
of the decision in Limbajiv. Rahi (tyy 
in which it was held that a sale mate bya. 
sicp-mother on behalf of her minor son was, 
a salo by aa unauthorised person and the 
minor was entitled to have it cet aside. ` This - 
pointis dealt with in two lines on page 579%, . 
no authority being quoted. Sabsequently - 
in a later case, Harilal Ranchhod v. Gordhan - 
Keshav (2), it was held :— S 

“A separated uncle of a Hindu minor, who has” 
never intermeddledor acted as a guardian, cannot ` 
claim to be authorised as a guardian de facto to sell ' 
property on behalf of the minor. Such a person : 
would be a guardian ad Aoc,and not a guardian de facto. 

A transferee, however, from such a person, who has 
made improvementson the property believing i in good - 
faith that he is absolutely entitled thereto is entitled 
to rhe benefit of s. 51 of the Transfer of Property Act, 


At. page 1044f of that case, it was ‘held that! 
(1) 88 Ind. Cas. 643 ; 49 B. 5765 27 Bom, L. Ri 621; 
A, I R. 1925-Bom. 499. sf 
= '(2}105 Ind. Cas. 722; 51B. 1040; 29 Bom. É. BR. 
1414; A. I. R.1927 Bom. 611. : 
*Page of 49 B—[Hd.] 
{Page of 51 B.—|Hd.| 
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it was unnecessary to give any decision on 
the larger and even more important question 
as to whether a de facto guardian was 
entitled in Hindu Law to sell a minor's 
Property at all. A reference is made to 
certain cases and amongst them Limbaji v. 
Rahi (1) and it is said (page 1045 *):— 

“One may feel a difficulty as regards the latter case, 


because the authorities such as they are in favour of 
the proposition are not referred to.” 


Reterenco is made to Huncomanpersaud 
Panday v. Babooee Munraj Koonweree(3) and 
Mohanund Mondul v, Nafur Mondull (4) and 
the learned Chief Justice goes on to Bay 
(page 10454); — < 

“It may be, therefore, that if it had been necessary 

for that point to be determined in the present case we 
should have thought it advisable to have the matter 
settled by a Full Bench, having regard to its great 
importance, But in view of our decision on the first 
point that is unnecessary. I only wish to add by way 
of warning that nothing that I have just said isto be 
taken as meaning that I necessarily disagree with the 
decision in Limbajiv. Rahi (1).” 
All the other courts-have now held that 
such a eale by ade facto guardian would be 
valid, and in Mulla’s Hindu Law, 7th 
Edition, page 568, the learned author gives 
his opinion that the view of the High Courts 
of Bombay and Madras that a eale bya 
step-mother, though she was in each case a 
de facto manager of the minor's estate, is a 
sale by an unauthorised person, and is, 
therefore, void, is wrong. Asa matter of 
fact in a case later than the case referred to 
by Mulla, the Madras High Court have come 
to a different conclusion: Seetharamanna 
v. Appiah (5). In these circumstances 
and in view of the remarks already 
quoted in Harilal Hanchhed v, Gordhan 
Keshav (2) and also the remarks of Crump, J. 
at page 1047* of thesame case that it was 
thus necessary to consider the case in 
Limbajt v, Rahi (1) to which he was a 
party, it seems that this isa case which 
ought to go before a Fall Bench for the 
purpose of considering, whether the ruling 
in Limbaji v. Rahi (1) is correct or not, 
Both the parties agree to this being done, 
and we, therefore, refer to a Full Bench the 
question, whether, under Hindu Law,a 
de facto guardian of a minor can validly 
sell the property of the minor to a third 
person for legal necessity, 


(9) 6 M. I. A. 393 ; 18 W. R. 81n;Sevestre 253 n; 
Crs P.O. J. 29; 1 Sar P. O, J. 559 ;19 E.R. 


(b 26 O. 820; 3 0. W. N. 170, 
5) 92 Ind. Oas 827; 49 M. 768; 23 L. W. 285: 
(2929) M. W. N. 238; A. I R. 1926 Mad. 457; 50 M. L. J’ 


*Pages of 51 B.—[fd,] 
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The costs will be ccsts in the appeal. 

Mr. H. V, Divatia, for the Appellants. 

Mr, H. M. Choksi, for the Respondents, . 

Judgment of the Full Bench. 

Beaumont, C. J.—Thisis a reference 
to Full Bench on the question whether, 
under Hindu Law, a de facto guardian of a 
minor can validly sellthe property of the 
minor to a third person fcrlegal necessity. 
The question being a pure question of law, 
weare not concerned with the underlying 
facts whether the person who has purported 
tosellisin truth a defacto guardian, or 
whether the sale was in fact for legal 
necessity, Those matters we assume. 

The question has been referred to a Fall 
Bench because of the state of the authorities 
upon the eubject. I will, therefoya, state 
the position of the authorities before I deal 
with the question on principle. 

We were referred in the first instance to 
certain texts of the Mitakshara and Manu, 
but it ie, I think, clear that the Hindu Law 
texts are silent upon this pcint. Ths 
passages relied on by Mr. Divatiain Manu 
are really dealing with matters of agency. 
For instance, there is a statement that 
“should even a slave makea contract in the 
name of his absent master for the behoof 
of the family, that master, whether in his 
own country or abroad, shall not rescind it”, 
and there are other passages to the same: 
effect. But it obviously does not follow that 
because. a slave may have authority to make 
a contract in the name of his absent master, 
he is, therefore, entitled to sell the master’s: 
property in order to give effect to the 
contract, : | 

The first case in point of date to which we 
were referred, and the one which has been: 
considered by some of the High Oourts in: 
India to govern the question, is the case of 
Hunoomanpersaud Panday v.Babooee Munraj 
Koonweree (3). In that case the immoveable: 
property of a minor was mortgaged to one- 
Hanoomanpersaud by the mother of the 
minor, describing herself as the proprietor, . 
and the mortgage was held to be valid by. 
their Lordships. But it appears that in that 
case the father of the minor was dead, and: 
the mother was, therefore, the natural guard- 
ian and the case cannot, therefore, be treated ` 
gs an authority upon the powers of a mere” 
de facto guardian, The cage was properly a. 
case of a de jure guardian, and I think that 
their Lordships recognised thas because in 
the advice which they gave to Her Majesiy 
they say: “Their Lordships are of opinion 
that the Ranee ought to be deemed to have 
executed the mortgage-bond as and inj the 


1988 - - 

character of guardian of the infant.” Ib is 
quite true that in ons part of the judgment 
their Lordships refer to the powers of & 
"de facto manager, and in the case of an 
infant it is difficult to draw any distinction 
between the guardian of his property, and 
the manager of his property. But I think 
that their Lordships in those passages were 
referring to the powers of the manager of a 
joinė family. In any case such observations 
are dicta only, andthe actual decision is 
only that a natural guardian of an infant 
may disposes of his immoveable property. 
- Fhe next case to which I will refer is the 
case of Mohanund Mondul v. Nafur 
Monduil (4). In that case there was an 
alienation by the paternal grandmother of a 
minor's property, and that was held valid. 
That, therefore, is a direct authority in 
favour of the view that e guardian de facto 
of the property of a minor may sell the 
minors immoveable property. The court 
refused to draw any distinction between 8 
sale and a mortgage. 

The next case is the case of Seetharamanna 
v. Appiah (5) In that case there was an 
alienation by a de facto guardian, and it was 
held to be binding. 

I may observe that in all these cases the 
sale was for legal necessity and no question 
as to necessity arose. So that both the 
Oaleutta High Court and the Madras High 
Court have held that a defacto guardian of 
a minor may sell the minor's immoveable 
property, aud in holding so they undoubt- 
edly purported to follow the case of 
Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (7). 

Then the matter came before this court in 
the case of Limbaji v. Rahi (l), and 
this couri came to 8 different conclusion. 
In that case thesale was made by a atep- 
mother on behalf of her minor son, end the 
court disposed of the matter in onessntence: 
—“‘We are of opinion that as the sale was by 
an unauthorised person the plaintif was 
entitled to have it set aside”. No cases 
appear to have been cited to the learned 
Judges on that particular point, and it ie, I 
think, clear that they did not appreciate 
that they wers differing from the High 
Courts of Osleutta end Madras. However, 
the decision is perfectly plain that a person 
who isnot alawful guardian of an infant 
cannot sell.the infant's immovzable property. 
Then the matter came again before another 
Bench of this court in the case of Harilal 
Ranchhod v. Gordhan Keshav (2),and in that 
case ths court held that the person who pur- 
ported to sell the infant’s property was 
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not in fact ade facto guardian and, there- 
fore, the question of the powers of a de facto. 
guardian did not call for decsion. The 
learned Chief Justice, however, referred to, 
the cases shortly, and he alluded to the. 
fact that in Limbaji v. Rahi (1), no authori- 
ty had been cited, and he says that, that. 
being so, if the point had called for decision 
it might have been necessary to refer it to 
a Full Bench, and then he adds that noth- 
ing which he has said is to be taken as 
meaning that he necessarily disagrees with- 
that decision. 


So that the position on the authorities. 
appears to me to be that in the Hindu Law. 
texts there is nothing on the subject which. 
is really relevant. The only alleged au- 
thority of the Privy Oouncil dealing with 
the question under Hindu Law is not really 
sn authority upon the point. The High) 
Oourta of Caleutta and Madras have both 
come to the conclusion that a de facto. 
guardian ofa minor has the power claim- 
ed,and in so doing they considerad that 
they were following the decision of the- 
Privy Council. This High Court has come. 
to a different conclusion, but, it would’ 
seem, without having had the advantage’ 


‘ofa full argument, and without consider- - 


ing the views of the other High Oourts.: 
In the present case we have had the ad- 

vantage of excellent arguments on both | 
sides, and we have to determine which . 
view is the right one. In my opinion, - 
we are nos justified in overruling the. 
decision of our own court unless we are- 
satisfied that it was wrong in prin- 

ciple, or was opposed to authority which. 
waa binding oa-this court, . 


Dəaliag with the matter as one of principle ` 
I apprehend that if a person claims the 
right to sell the property of another, he , 
must establish his title so todo. Ia many 
eases the right to deal with the properiy 
of another may arise from the legal rela- - 
tionship batween the parties, But it is 
certainly strange to suggest that sucha- 
power can bs acquired by a relationship 
which has no legal sanction, A so-called - 
guardian de facto is not 6 guardian at all. - 
He is merely a parson who has 
assumed without authority to act as guard: ` 
ian, and it is a strong thing to hold that 
by such assumption he has acquired the 
right to deal with the minor's immovaable . 
property. That view of the matter was: 
very clearly expressed by Lord Robson in 
@elivaring the opinion ofthe Privy Oounsi 


in Mata Din v. Ahmad Ali (6). The parti- 

cular. passage to which I refer is at page 55" 
Lord Robson ssye:— 

“It is urged on behalf of the appellant that the 
elder brothers were de facto guardians of the respond- 
ent, and, as such, were entitled to sell his property, pro- 
vided that the sale was in order to pay his debts and 
was, therefore, necessary in his interest. It is difficult 
to see how the situation of an unauthorised guardian 
is bettered by describing him asa ‘de facto’ guardian. 
He may, by his de facto guardianship, assume import- 
ant responsibilities in relation to the minor's prop- 
erty, but he cannot thereby clothe himself with legal 
power to sell it.” 

. In that case their Lordships were dealing 
with the question under Muhammadan Law, 
and it has been held since in Imambandi 
v. Mutsaddi (7) that a de facto guardian 
cannot, under Muhammadan Law, sell an 
infant’s property. But the passage to which 
I have referred seems to me to state a 
general proposition of law which is as 
applicable to Hindu Law as to any other 
system. I express an opinion on & pure 
question of Hindu Law with diffidence, but 
I am confirmed in my view by the fact 
that my brother Patkar, I believe, concurs 
with me in this part of the case, and also 
by what was said by Mr. Justice Kumara- 
swami Sastri in the case of Ramaswamy 
Pillai v. Kashinatha Iyar (8) at page 229T:— 

“Were the'matter rcs integra, I would be disposed 
to hold that the observations of Lord Robson above 
quoted (i. e, those I have quoted) would be applicable 
equally to cases where the parties are Hindus as there 
is nothing peculiar to the Hindu system of jurispur- 
dence which confers ona person who without authori- 
ty assumes the office of guardianship any special 
powers, 

The principle enunciated by Lord Robson 
has been applied by the Madras High Oourt 
in the case of Sundara Nadan v. Annammal 
(9) to Indian Ohristians. lt has also been 
applied in Ranja Khan v. Ma Chit (10) 
to Burmese Law, and it is of course clear 
that under English Law a de facto guardian 
of an infant cannot sell the infant's pro- 
perty. 

‘Mr. Divatia, however, says that under 


(6) 13 Ind. Cas. 976 ; 39 I, A. 49; 14 Bom, L. R. 192; 
16 0. W. N. 338; 11 M. L. T. 145 ; (1912)M. W. N. 
183;9 A. L. J. 215; 150. L. J.270; 15 0.0, 49; 
34 A 213; 23 M. L. J. 6 (P. 0.). ; 

(7) 47 Ind. Oas. 513 ; 451. A.73; 20 Bom. L, R. 1022; 
35 M. L, J. 422; 16 A. L. J. 800 ; 24 M. L, T, 330; 
280. L. J. 409; 23 0. W. N.50; 5 P.L, W. 276; 
45 0878; (1919) M. W. N. 91 ; 9 L. W. 518 (P. 0). 

(8) 108 Ind. Cas, 529 ; A.I, R. 1928 Mad, 226 ; (1927) 
M. W. N. 356. 

. (9) 132 Ind. Oas. 120; A. I, R. 1931 Mad. 529 ; 33 
L. W. 615; (1931) M. W. N. 415; 60 M, LJ. 695; 
Ind, Rul. (193) Mad. 616. 

(10) 134'Ind. Cas. 214; A. I. R. 1931 Rang. 178 ; Ind. 
Rul. (1931) Rang. 278. ii pan 


*page of 39 I, A. [Ed], 
{pege of A. I. R. 1928 Mad, [Hd.] 
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Hindu Lewa different rule should prevail, 
He says that in Hindu Law the touchstone 
is necessity, and that once it is established . 
that ities necessary in the interest of an 
infant that his property should be sold, 
then anybody who is in fact managicg 
the property is authorised to sell it. He 
is, I think, really seeking to draw an an- 
alogy between the position of a guardan 
of an infant and that of a manager 8f a 
Hindu joint family. The conception of a 
Hindu joint family under which minors 
become interested at brith almost necessari- 
ly involves the idea of a manager with 
power to dispose of the property in & pro- 
per case. But the position of such a manager 
seems tə me to be essentially different to that 
of a guardian of a minor. Where there is 
no natural guardian available, the court 
can appoint any person to be the guardian 
of a minor, andit is to be observed that if 
the de facto guardian inthe present case 
had been appointed to act by the court she 
would hava had no power to make the sale 
in question without an order of the court 
(see 8 29 of the Guardians and Wards Act ) 
lt is indeed a strange conclusion that a 
power should be annexed to an office held 
without authority which would not bs so 


` annexed if the office were held under legal 


sanction. Thereis obvious risk of abuse 

ia allowing unauthorised persons to deal 

with the property of minors. Nor do I- 
see any advantage from the point of view 

of convenience in allowing such a practice, 

which imposes upon the purchaser the. 
duty of ascertaining whether or not the 
vendor is in truth ade facto guardian, a 

question not always free from doubt as the | 
case of Harilal Ranchhod v, Gordhan 

Keshav (2), to which I have referred, showa; . 
For the above reasons J am of opinion that: 
the questionreferred tous should be an 
swered in the negative. Butes my learned 
brothers take the view that we are con- 
strained by authority to answer the question’ 
in the affirmative, that answer will have to 
be given. 


Patkar, J.—The question that is referred’ 
to tne Full Bench is whether, under Hindw 
Law, ade facto guardian of a minor can 
validly sell the property ofthe minor toa 
third person for legal necessity. i 

There is no clear Hindu Law text which 
would enable a de facto guardian of a . 
minor to alienate property. The texts which - 
have been referred to in the argument | 
before us by Mr, Divatia are Mitakshara, 
Ohap, I, 8. 1, verses 27, 28and 2”, and Oole- 


1983 


brooke's Digest of Hindu Law, Vol. I, pages 
203 and 204. The texts in the Mitakshare 
have been construed by Banerjee, J., in 
` Mahnund Mondul v, Nafur !Mondull (4), 
as authorising alienation by a de facto 
manager of the property of the minor. 
The texts in Oolebrooke's Digest were relied 
on by Nanabhai Haridas, J, in Bai Amrit 
v. Bai Manik (i1), as eupporting alienation 
by bbe defacto manager. There is nothing 
explicit in those texts which would invest 
a defacto guardian ofaminor with the 
power to alienate the miuor’s property. 

I am, however, impressed by the view 
taken by Lord Robson in Mata Din v. 
Ahmad Ali (6), where it’ was observed 
(page 55*):— 

“It is difficult to see how the situation of an un- 

authorised guardian is bettered by describing 
him as a de facto guardian. Hemay, by his de facto 
guardianship, assume important responsibilities in 
relation to the minor's property but he cannot there- 
by clothe himself with legal power to sell it.” 
The question as to whethera sale by a 
de facto guardian for necessity or payment 
of ancestral debt or for benefit of the minor 
is void or voidable was not decided. 

In the subsequent case of Imambindi v, 
Mutsaddi (7), their Lordships of the Privy 
Council held that under Muhammadan Law 
a mother has no power as de facto guardian 
of her infant children to alienate or charge 
their immoveable property, and that if 
there is no legal guardian, the person in 
charge of a minor has power as de facto 
guardian to incur debts, or to pledge 
the minor's goods and chattels,for the 
minor's imperative necessities, but hag 


no power to deal with the immoveable pro-. 


perty. 

‘Those decisions of the Privy Oounsil 
deal with Muhammadan Law and are based 
on explicitand clear texts of Muhammadan 
Law, With regard to Hindu Law I feel 
diffisulty in accepting the view propound- 
ed in the above two judgments of ths Privy 
Council by reason of the obssrvations in 
the cass of Hunoomanpersaud Panday v, 
Babosee Munraj Koonweree (3) It was 
observed as follows (page 41zt):— 

“Upon the third point it is to be observed that 
under the Hindu Law, the rightofa bona fide 
incumbrancer who has taken from a de facto Manager 
a charge on lands created honestly, for the purpose 
of saving the estate, or for the benefit of the estate 
isnot (provided the circumstances would support 
the charge had it emanated from a defacto and 
de jure manager) affected by the want of union of the 
de facto, with the de jure title.” 


(11) 12 B. H.O. R. 79. 


*Page of 39 I. A. ia. | 
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In that case an alienation was made by 
the Ranee, who was the mother of the minor, 
but the decision was based not on tho 
ground that the alienation was made by the 
mother as the natural guardian of the 
minor, but on theground that she was the 
manager of the estate; aud at page 423% it 
was observed: — 

“The power ofthe Manager for an infant heir to 

under the Hindu 
Law, a limited and qualified power.” 
The judgment further proceeds to describe 
the necessary elements which must be 
established by the alienee in order to 
support the charge or the alienation in, his 
favour. The principle enunciated in the 
judgment of the Privy Council is embodi- 
ed ins, 38 ofthe Transfer of Property Act. 
The decision in Hunoomanpersaud’s case (3) 
has been treated in subsequent decisions 
ofthe Privy Council as relating to the 
powers of a manager for an infant heir, and 
the principles laid down therein have been 
extended to the alienations by the 
manager of a joint family, Sahu Ram 
Chandra v. Bhup Singh (12), to the 
slienations by a widow in possession of 
the estate not as a full owner, Baboo Kames- 
war Pershad v. Run Bahadoor Singh (13), 
and to the authority of a shebait of anidol's 
estate held to be analogous to that of a 
manager for an infant heir, Prosunno 
Kumari Debya v. Golab Chand Baboo (14), 
Konwur Doorganath Roy v, Ram Chunder 
Sen (15) and Vidya Varuthi Thirtha v, 
Balusami Ayyar (16). The judgment hag 
also been construed in the various High 
Courts as laying down that under Hindu 
Law an alienation by ade facto guardian ig 
not necessarily void, and is valid if support. 
ed by a justifying necessity. : 

In Mohanund Mondul v. Nafur Mondull 
(4) which related to an alienation by a pater- 
nal grandmother who was the de facto 
manager of the minor's property, it was 
held by the Calcutta High Oourt that the 

(12) 39 Ind. Oas. 280; 44 I. A. 126 at pp. 130, 132; 
19 Bom. L. R. 498 ; 21 O. W. N. 698; 1 P. L, W. 557 ; 
15 A. L. J. 437 ; 19 Bom, L. R. 488 ; 260. L.J, 1; 33 
M. L. J. 14; (1917) M. W. N. 439; 22M. L T.22; 
6 L. W. 213; 39 A. 437 (P. O.) 

(13)8 I. A. 8 at p. 11; 6 O. 843 ; 4 Sar. 210; 4 Shome 
L. R 81 ; 51nd. Jur. 157 (P. O.). h 

(14) 2 I. A. 145 at p. 151 ; 4 B. L.R. 450; 3 Sar. 449; ° 


23 W. R. 253 ; 3 Suther 102 (P. O.)» 
(15)4 I. A. 52 at p. 63; 20. 341; 3 Sar, 681; 3 
Suther 375 (P. 0.). 
(16) 65 Ind. Oas. 161; 48 I. A. 302 at p. 325 ; 24 Bom., 
L. R. 629; (1921) M. W. N. 449; 41 M. L. J. 346; -> 
44 M.831; 3U. P. L R. (P. 0.)62;15L W. 78; 30- 
M, L. T.66; 3P. L. 'T. 245; 260, W. N 537; 24 Bom, | 
L.R. 629; 20 A. L. J.497; A. L R.1922 (P. O9) 123: 
(P. 0.) at ae 
*Page of 6 M. I, A, [Ëd] TE ee 
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alienation was nct void, and if it was sup- 
ported by necessity it was a valid alienation, 
The alienation in that case was a sale and 
not a mortgage ss in the Privy Council 
case, and it was held that a de faclo mana- 
ger of an infant’s estate has in case of 
-necessity or for the benefit of the minor, 
power to cell his property. 
. There is no difference between an aliena- 
tion. by way of mortgage or sale if it is 
justified by legal neceesity, see Krishna Das 
v., Nathu Ram (17), 
- In Seetharamanna v, Appiah (5) it wae 
held by the Madras High Court that an 
alienation by the maternal uncle and 
“de facto guardian of a Hindu minor, for a 
necessity of the minor, was valid under the 
-Hindu Law å 

Coming to the decisions of this Court, it 
was held in Nathuram v, Shoma Chhagan (18) 
following the case of Bai Amritv, Bai Manik 
(11), that a father’s cousin had power to 
borrow money on behalf of the minor which 
could be made achargeon the estate. It is 
true that it was not a case of an alienation 
but was a case of borrowing of money on 
behalf of a minor, but it was held that the 
father’s cousin had authority to bind the 
estate of the minor. The money borrowed 
was, however, held to: be a charge on the 
estate of the minor. In Bai Amrit v, Bai 
Manik (11) there was ean alienation by a 
mother which was supportedon the ground 
thet the powers ofa de facto guardian in- 
clude the power of alienation, and reliance 
was placed on the texts cited by Mr. Divatia 
from OColebrooke’s Digest Vol I, pages 203 
and 204 I may also referin this connec- 
tion to the case cf Honapa v. Mhalpai (1') 
In Limbaji Ravji v, Rahi (4) which related 
toassle by the step-mother, it was held 
that the sale was a void transaction on the 
short ground that it was by an unauthorised 
pereon. The grounds for the decision are 
not menticned in the judgment. When 
the point arcea in a subsequent case, 
Harilal Ranchhod v. Gordkan Keshav (5) 
1t was suggested that when the question 
subsequently arose for decision, it might 
be referred to a Full Bench. The learned 
Ohief Justice in delivering the judgment 
observed by way of caution that he should 
not be considercd to heve necessrily differed 
from the view taken in Limbaji Ravji v. 

(17) 100 Ind. Gas.130; 54 LA 79 at p.24; 29 Bom. 
L. R, 825 ; 25 A. L. J. 80 ; A. 1. R. 1927 P. O. 37 ; (1927) 
M. W. N. 89; 38M. L.T. 48; 4 0. W. N. 184; 8 P.L. 
T. 210; 31 O. W. N. 462 ; 49 A, 149; 45 0. L. J. 386; 
52 M. L. J. 720 (P. 0). 

(18) 14 B. 562. 

(19) 15 B. 259. 
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Rahi (1) which was however, distinguished 
on the ground thatthe person who made 
the alienation was nota de facto guardian 
but was a guerdian ad hoc, re: 

The case, therefore, stands in my opinion 
as follows. On general principles I agree 
thatade facto guardian should not have 
the power to alienate the property of a 
minor, I also agree that there will be in- 
convenience in the matter of sales or eon- 
vey ances of property belonging to a minor, 
and that itis desirable that before a de facto 
guerdian purports to alienate property on 
behalf of the minor, he should get himeelf 
appointed as guardian under the Guardians 
ard Wards Act. I have not to consider 
what the law on this point should be, but 
I am bound to ascertain the Hindu. Law as 
laid down by the ancient texts, and in the 
absence of texts as laid down by the decis- 
ions of the Privy Courcil. I think that 
the decision of the Privy Council in Hunoo: 
manpersaud's case (3) has been consider- 
ed coneistent]y ever since that decision as 
suppcrting an alienation by a de facto 
guardian in case of necessity. I have- 
referred to the decisions of the Oalecutta 
High Court and the Madras High Court 
accepting that view. The same view pre- 
vlaied in this Court till the decision in 
Limbaji Racji's case (1) In Ramaswamy 
v. Kasinatha (8) though Kaomaraswami 
Bastri, J,, observed ikat he would be dis- 
posed to hold that the observations of Lord 
Robson would be applicable equally to 
cases where the parties were Hindus as 
there was nothing peculiar to the Hindu 
sysiem of jurisprudence which con- 
ferred on & person who without author- 
ity assumed the cffice of guardianship any 
special powers, yet he found that he was’ 
bound by the long eeries of decisions to . 
the effect that in cases gcverned by Hindu’ 
Law an aienanticn by a de facto guaraian 
would be binding, if for necessity. 

On theee grounds I am not prepared to . 
hold that an alienation by a de facto 
guardian, if for necessity, is necessarily ` 
void. Iregret my inability to agree with | 
my Lord ihe Chief Justice on this point, 
but Ifeel found by the observations of ` 
the Privy Council in Hunoomanpersaua’s 
case (3), as interpreted by the later deci- ` 
sions of the Privy Council andthe deci- | 
sicus of the High Courts in India. 

The conclusion reached by me is con- 
sistent with the views of Mr. Mayne and 
Sir Dinshah Mulla in their treatises on 
Hindu Law. Mr. Mayne in his Hindu Law, 
9th Ed., page 297, observes : i 
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“And where the act 1s done by a person who is not 
his guardian, but who is the manager of the estate 
in which he has an interest, he willequally be bound, 
if in the circumstances the step taken was necessary, 
proper, or prudent.” : 

Sir Dinshah Muilain his Hindu Law, 7th 
Ed, page 568, observes that a de facto 
guardian is one who manages the minor's 
estate, such person not being 8 natural 
guardian nor a guardian appointed by the 
courts and that a de facto guardian has the 
same power of alienating the property of 
the minor asa natural guardian, and that 
the power of a step-mother to alienate the 
minor's property was not questioned when 
the question arose before the Privy Council 
in Lalla Bunseedhur v. Koonwur Bindeseree 
Dutt Singh (20), and expresses the view 
that the decision in Limbaji v. Rahi (1), 
was wrong. 

My view, therefore, is that the answer to 
the question, which has been referred to 
the Full Bench, should bein the affirmative. 

Barlee, J.—I agree with my brother 
Patkar that we must go back tothe rule of 
Hunoomanpersaud Panday’s case (3), a casa 
which was disturbed for the firat time by 
this Court by the decision in Limbaji v. 
Rahi (1). Toe point decided in Hunoo- 
manpersaud's case (3), was that an aliena- 
tion by a mother, who was in charge 
of the property of an infant son, was bind- 
ing on that son after he came of age. Bat 
their Lordships of the Privy Ovuncil traated 
the lady a3 if she was merely a de facto 
manager though in fact, acsording t) 
Hiodu Law, she was the natural guardiaa 
aod de jure manager. Sirictly speak'ng 
this decision might ba termed obiter so 
far a) the rights ofa de facto manager are 
concerned. But their Lurdships evidently 
did not look upon it a3 obiterand it has 
never been considered in that ligat fron 
that time. Is has been followad by tne Oal 
cutta High Uoart in Mohanun! Moadul v. 
Nafur Mondull (4), and oy the Madras High 
Ovurt in Seetharamanna v. Appiah (5) and 
by this Oourt in Nathuram v. Shoma 
Chhagan (i8) and in Bai Amrit v. Bai 
Manik (11), and it was looked upoa as 
settled law that the rights of ade fucto 
guardian were the same as thoseofa de 
jure guardian, until the decision in Limbaji 
v. Rahi (1). That decision was not based 
on a consideration of the authoritize, 
Hunoomanpersaud’s case (3) was not even 
cited, and it appears that tue point was not 
argued. Tais beiog the state of affairs, I 
do not think that we are justified in per- 
petuating tuo view adopted in Limbaji v. 

(20) 10 M. I, A, 454 at p. 461; 2 Sar. 167, 
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Bahi (1). Is is a vary recənt decision where- 
asthe rule in Hunoomanpersaud's case (3), 
has been the law throughout India for 
sixty-eight or sixty-nine years, and is still 
the law in all osher provinces of India. I do 
not think it is necessary to consider what 
the law should be, but agree with my 
learned brother Patkar that we must look 
upon ourselves as bound by this decision. . 
I, therefore, would answer the question. 
referred in thesame way as he has answered 
it. 


N/A. Answer accordingly, 


PESHAWAR JUDICIAL COM- 
MISSIONER'S COURT. 
Oivil Appeal No, 299 of 1932. 
March 14, 1932. 

Feasse, J. O. AND SAAD:UD-DIN, A, J. O, 
Taz MONIOIPAL COMMITTEE, 
PESHAWAR—ApPELLANT 
versus 
Haji MASITI—Responognrt, 

Punjab Municipal Act (III of 1911), 88. 47,61, 88 
—Lease of right to use ground for sale of cattle— 
Necessity of Commissioner's sanction—Contract not 
complying with  formalities—Validity—Executed 
consideration, effect of—Decree on quantum meruit— 
Contract Act (IK of 1872), s. 70. 

Where a corporation or committee makes a con- 
tract, formalities for which are prescribed by 
statute, and there is a failure to observe those. 
formalities, then the contract is invalid. and cannot. 
form the subject ofan action, even though there 
is executed consideration. [p. 25, col. 2.1 

Where a contract is invalid so far as one party is” 
concerned, by reason of statutory provisions, it can- 
not bind the other party also, [p. 25, col. 
1 

There is, however, no reason whya decree should. 
not be passed on quantum meruit in such a case 
against a party who has enjoyed any benefit under 
the contract. Abaji Sitaram Modak v. Trimbak 
Municipality (1), Radha Krishna Das v. Municipal 
Board of Benares (2), Mahomed Ebrahim Molla v. 
Commissioner forthe Port of Chittagong (4) and - 
Municipal Council, Tiruvarur v. Kannuswami - 
Pillai (5), referred to. 

A lease by a Municipal Committee of the right 
to collect dues from owners of cattle who use a, 

articular ground for selling cattle duringa fair 
held on that ground isnot a lease of a right to 
collect any octroior toll within the meaning of s. 
83 ofthe Punjab Municipal Act but the lease of a 
right to use the ground. [p, 24, col. 1] 

First Oivil Appeal from an order of the 
Senior Sub-Judge, Peshawar, dated the 5.h 
January,ly32. : 


Mr. Nur Ilahi, for the Manicipal Commit- ` 
tee in Appeal No 2u9 of 1932. : 

Seth Cazla Ram, for the Appellantin , 
Appeal No. 41/15 011932. 0 O 07S O0 


24 


Judgment. —The Municipal Oommitteel 
Peshawar, sued Haji Masiti for arrears of 
lease moneyon a three-year lease of a 
serai known as the “Makri Bazasr’ outside 
Peshawar Oity. The amount claimed was 
Rs. 5,556. Defendant pleaded first that the 
lease was invalid; secondly, that he was 
entitled to deductions amounting to Rs, 
6,700, which more than counterbalanced 
plaintiff's claim. Orthesetwo issues the 
Senior Sub-Judge held (1) that the lease 
was valid; (2) that defendant was entitled 
toa rebate of Rs. 2,000. He, therefore, gave 
thé Municipal Committeea decree for Rs. 
3,556. Against this order both sides 
appeal, the Oommittee asking for Rs, 2,000 
disallowed; the defendent again asking 
for dismissal of ths euit in toto, This 
judgment willcover both appeals. 

The ‘first point for consideration concerns 
the validity of the lease, The position that 
appears to have been taken up in the trial 
Court was that it was bad, inasmuch as it 
offended against the provisions of 5.83 of 
the Municipal Act, which laya down that 
the collection of any octroi or toll may be 
leased bya Oommittee with the previous 
sanction of the Oommissioner for any period 
excbéding ‘one year. The present lease, 
which commenced on the lst April, 1928 
was for threé years, and there was no pre- 
vious: sanction of the Commissioner. Thera- 
fore, if the subject matter ofthe lease was 
an octroi or toll within the meaning of 
s. 61, the lease would have been ultra vires 
of the Oommittee, It appears, however 
that what defendant was leasing was ro; an 
octroi on animals brought within the octroi 
limits a3 defined ins, 61 (f), but the right 
to use the. serai. It is true that in the 
deed itself defendent is said to be taking 
“the right to collect serai dues on animale" 
but it is evident from the contents of the 
lease and“ from defendant's own pleas 
themselves that the contract covered the use 
of the serait. This serai is a large plot of land 
outside Peshawar City, which at one time 
contained buildings, and is used for the 
saleofcattle generally and is the scene of 
a large cattie fair once’ a week. The 
Municipal Ocmmittee as owner of the serai 
has therignt to charge proprietary dues 
on owners of cattle who use the. ground 
and this was the right which was lessed to 
the defendant, So far, therefore, as 9, 83 
is concerned, the lease is in no wey invalid 
In this court, however, it is attacked for 
another “reason, namely that it is not a 
legally made contract within the four cor- 
ners of 8. 47 of the Act, 
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that every contract made by the Oommittce 
of a Municipality of the first class (Peshawar ` 
is a First Olass Municipality) sxceeding Re. . 
100 in value shall bein writing and must. 
besigned by two members, of whom the 
President or a Vice-President shall be one, 
and countersigned by the Seeretary. This. 
objection was not specifically taken in the 
pleadings, but as defendant's defence con- 
sisted of a generalattack on the valdity - 
of the contract, we consider that it may be. 
raised for the first time on appeal as it 
raises a pure question of law which can be 
decided without the production of any. 
further evidence. aan 

On the facts it is clear that the contrsct : 
doesnot comply with the provisions. of- 
8.47. Ii was drawn upin an exceedingly 
careless fashion and no attempt was made ` 
tocomply with thelaw. In fact there was 
no written contract of any sort from the’ 
side of the Municipality. It was the: 
defendant-lessee who executed a deed 
agreeing to take the leasefor three years 
and this agreement was duly registered. - 
The printed paper, which is supposed to- 
represent the bilateral agreement b2tween 
the two parties, bears defendant's thumb-- 
impression, but isnot signed by any meme.” 
ber of the Municipal Oommittee, or by the. 
Secretary. The question arises, therefore, 
whether it is a contract which ‘can. 
be enforced by the Municipal Om- 
mittee by suit. It is attempted to 
justify it on behalf of the Oommittee. 
in two ways, firstly on the strength of. 
gub. s. (3) of s. 47, which, although 1t pro- 
vides that a defeclive contract shall not 
be binding on the Committee, yet does not - 
in terms invalidate such a contract against - 
a private person; and secondiy on the- 
argument that whatever defects there may. 
have been, have been cured by an executed 
consideratior, namely, defendant's enjoy- 
ment of the profits of the serat for the full - 
period of the lease. 

The courts in India are not entirely 
unanimous in their opinions on these points. - 
In Abaji Sitaramv. Trimbak Municipality -- 
(1) Sir Lawrence Jenkins, O. J., remarked: < 
“ Itis well recognized law in England that 
though a contract by a Corporation must : 
ordinarily be under seal, still where there . 
is what is known as executed consideration - 
an action will lie, though this formality has.. 
not been observed.” As pointed out by the . 
Madras Judges in a case which will be. 
referred to later, this remark was by way > 
ofan cbiter dictum. In Radha Krishna - 

f1) 28 B. 66;. 5 Bom. L., R. 689, - 
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Dass v, Municipal Board of Benares (2), 
the Judges observed:— 

‘ “Tn view of the prohibition contained in s. 30 of 
the Act, to which we have referred, that no contract 
or agreement not executed as therein provided should 
be binding ona Municipality the contract entered 
into with the defendants was not, we think, enforcible, 
at all events as against the Municipality, even 
though there wasan executed consideration.’ 

A different note was struck by agingle Judge 
af the Madras High Oourt in Srirangam Mu- 
nicipal Council y. Bodi,72 Ind. Oas. 703 (3),in 
which the Judge granted the plaintiff Muni- 
cipality a decree on the ground that the de- 
-fendant had enjoyed the right of collecting 
the toll for the whole year contracted for. The 
cases he relied on were perhaps, as pointed 
out in a later decision of the Madras High 
Qoust, not strictly relevant, and he allowed 
the decree as on an implied contract. 

The last two rulings to which we shall 
refer are expressed in very definite terms. 
The firstis Muhammad Ibrahim Mulla v, 
Commissioners for the Port of Chittagong, 
103 Ind. Oas. 2 (4). In granting a lease of a 
steam tug the Commissioners of the Port of 
Chittagong bad failed to observe certain 
‘formalities prescribed by statute. They sued 
on the lease. It was held that the contract 
was invalid owning to the informalities. 
In considering both English and Indian 
casc-law the Judges of the Oalcutta High 
Court remarked:— 

“In Common Law, therefore, in cases of executed 
consideration the absence of a contract under seal 
does not invalidate a contract, But where there 
is express statutory provision, the exception has 
been held not to apply even in cases of executed 
consideration.” 

‘Afurtker argument was raised before 
their Lordships that though the contract 
might be invalid against the Oorporation, 
it still held good against a private person, 
the other party toit. This argument was 
repudiated by them in the following 


words:— 

“We think that where a contract is invalid so far 
as one party is concerned, by reason of statutory 
provisions, it cannot bind the other party also.” 
‘his judgment was quoted with approval 
by the Medras High Court in Municipal 
Council Tiruvarur v. Kannuswami Pillai 
27 Inc. Oar. 120 (5). The following sentence 
occurs in the judgment:— 


see 27 A. 592; A. W. N. 1905, 111;2 A, L. J. 
1 


(3) 72 Ind. Cas. 703; A, I. R.1924 


Mad. 162; 18, 
L. W.130;45 M. L. J. ` 164; 


Le (1923) M. W. N. 
RO 103 Ind. Oas. 2; A.I. R. 1927 Oal.465; 54 0, 
(5) 127 Ind Cas. 120; A. I.R. 1930 Mad. 600; 31 


L. W. 211; 58 M. L. J. 377; 53 M.352; (1930) MI 
W.N. 140; Ind. Rul. (1930) Mad. 936. . . 
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“Tt has been’clearly laid down in a number of 
cases ‘ + + that where a Oorporation’ enters 
intoa contract undera statute andthe terms of the” 
statute are not observed, the contract cannot be 
enforced against the Corporation. But no English 
case has been quotedin which it has been held that 
this is not mutual and that the Corporation can on 
their side enforce such a contract.” 


The argument was also raised before the 
Madras Judges that the position was 
altered by the executed consideration. 
This contention was rejected by them, 
as it was by the Judges of the Galeutta 
High Court. my 

From the above it will be seen that these 
isa mejority of opinion in, favour of ‘the 
view that where a Corporation or Uommittee 
makes a contract, formalities far which are; 
prescribed by statute, and when there is 
a failure to observe those formalities, then 
the contract is invalid and cannot form the 
subject of an action, even though there is 
executed consideration. We are in full 
agreement with this opinion. Ia the 
present instance there is no doubt that the 
lease in suit was not executed in confor- 
mity with the provisions of s. 47. 

It is, therefore, invalid and a suit bro- 
ught to enforce its terms must fail, 

This finding, however, doas not wholly 
dispose of the matter before us, In both 
the last two cases referred to above it was 
held thst asthe defendants had benefited 
under the contract, there was no reason 
why a decree should not be parsed against 
them on a quantum meruit basir. ` , 

[The decree was eventually reduced to’ 
Rs. 1,856 and defendant's appeal was accep- 
ted to that extent. ] 

A. Appeal accepted, .. 


ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 14y of 1930, 
July 22, 1932. 
NLAMATULLAH, J. ; 
Sped MUZAFFAR-OD-DIN AHMAD— 
PLA NTIFf— APPELLANT NG 
Versus 7 
Syed MURTAZA HUSSAIN—Derenpant | 
— RESPO DEST, | 

Agra Tenancy Act (III of 1926), s. 99—Jurisdiction ` 
to be determined on allegation in plaint noton evi- 
dence—No allegation of tenancy in plaint—Jurisdic- 
tion of Civil Court. 

It is settled law that the initial jurisdiction of the 
court is tobe determined with reference to the alle- . 
gationscontained in the plaint. If those allegations, 
true or false, do not disclose a case ofejectment by a - 
landholder against a tenant, the initial jurisdiction of 
the court is settled; if after trial of the suif the finding 
arrived at by the court leads to the conclusion that ~ 
the relationship of the landlord and the tenant sub- 
sists between the parties, though it was concealed in - 


- 26 
the plaint, the court will give effect to its finding by 
dismissing the plaintifi’s suit as one not cognizable 
by a Civil Court. [p. 26, col. 2.] 

Ananti v. Chhannu (1), referred to. 

Second Civil Appeal from the decision of 
the Additional Subordinate Judge, Jaun- 
pur, dated the 28th October, 1929. 

Messrs. Zafar Mehdi, Hyder Mehdi and S, 
Majid Ali, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondent. 

Judgment, —This is a plaintiff's appeal 
and arises out ofa suit brought by him 
for possession of the few plots of land 
specified atthe foot of the plaint, on the 
allegations to be presently mentioned, 
The defence was a denial of the plaintiff's 
right and an allegation that the defendant 
was the owner of the plots in dispute. 
There were numerous other questions which 
arose between the parties and on which 
the respective rights of the parties 
depended. A number of issues were framed 
by the court of first instance and decided 
on the merits. It decreed the plaintiff's suit, 
but on appeal by the defendant, the lower 
Appellate Court dismissed the suit, holding 
that the suit was not cognizable by a Oiv.l 
Qourt. It should be mentioned that no 
question of jurisdiction wes raised in the 
cours of first instance and it was raised by 
an aplication in the lower Appellate Court. 

Tho plaintiff's case, as disclosed in the 
plaint, is that heis the owner of mahal 
Syed Muhammad Hadi, in which the plots 
in dispute are situate, that the defendant 
held those plots as shikmi in 1916 with the 
permission of the then owners, he (ths 
defendant, being a near relative, general 
agent and servant of a co sharer Syed Ali 
Hammad, that a suit for ejectment was 
filed by Syed Ali Hammad and others in 
that year, and on the defendant claiming 
proprietary right he was referred to in- 
stitute acivil suit forthe establishment of 
hia right, and that the defendant obtained 
a decree from the Oivil Oourt without 
impleading the plaintiff. It is further 
alleged in the plaint that the decree 
obtained by the defendant was collusive 
and fraudulent,and the present entry of his 
name in the Revenue Record as owner is 
erroneoug. On these allegations the plaint- 
iff prays for a decree for possession. 

‘he jurisdiction of the court is to be 
determined, in the firet instance, with 
reference to the allegations to be found 
in the plaint. There is no allegation in the 
plaint that the defendant is now the plaint- 
ifi's tenant. There is further nothing in 
the plaint to suggest ihat the plaintiff 


admits sthe defendant to have been in. 
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possession of this land in 1916 as his tenant. 
Taking the plaint agit stands, there is no 
warrant for the suggestion thatthe suit is 
one for ejectment by aland-holder against 
his tenant. ‘Che lower Appellate Oourt has 
supplemented the allegations contained in 
the plaint by certain documents on the 
record, which show that the plaintiff was 
oneof those persons who instituted the 
ejectment suitin 1916 on the allegation that 
the defendant was in possession as shikmi 
with the permission of the proprietors, 
he (the defendant) being a near relative, 
mukhtar-i am ete. It does not clearly appear - 
from those allegations, apart from the use 
of the word “shikmi', that the defendant was 
alleged to be atenant otherwise than as a 
person holding under s. 34 of the Tenancy 
Act then in force. There was no allega- 
tion ofany agreement of tenancy, nor was 
any mention of the defendant's liability 
to pay rent or of its payment at any time. 
It is difficult to cay that the defendant 
was alleged to bea tenant against whom a 
suit uncer sa. 57 or 63 of the Tenancy 
Act (No. li of 1901) could be brought. In 
ay case, there is notthe least doubt that 
according to tte plaintifi’s allegation in his 
plaint in the present suit, the defendant is 
not his tenant The reasoning on which 
the judgment of the lower Appellate Oourt 
proceeds is that, in so far as the defendant 
was alleged to bea tenanė in 1916 and as 
nothing hashappened sincs 1416 to alter 
his position, he must be deemed to have 
been a tenant at the date of thesuit. This. 
is, however, not deciding the question of_ 
jurisdiction on the allegations contained 
in the plaint butona finding based on 
inferences fron facts mentioned in the 
plaint and in documents produced ia the” 
case, it is now seitled law that the initial 
jurisdiction of the court is to be determin- 
ed with reference to the allegations con- 
tained in the plaint. It those allegations, 
true or false, donot disclose a case of eject. 
ment by a land-holder against a tenant, . 
the initial jurisdicticn of the court is 
settled. If after trial of the suit the finding 
arrived at by the court leads to the con- 
clusion that the relationship of landlord 
and tenant subsists between the patties, 
though it, was concealed in the plaint, the 
court will give effect to its finding by 
dismissing the plaintiff's suit as one not 
cognizatle by a Oivil Court: see Ananti 
v. Chhannu (l). Asalready stated, looking 


(1) 124 Ind. Oas. 540; (1930) A.L.J.256; A. I R. 
1930 All 193 ; 14 R, D. 201 ; Ind, Rul. (1930) All. 540; 
52 A 501. (E b) 


1933 


at nothing else but the plaint in the 
present case it is impossible to construe 
.itas disclosing a claim by a landlord to 
eject a tenant, Whetevermight have been, 
according to the plaintiff, the position of 
the defendant in 1916, he now clearly doss 
not admit him to te a tenant, He now 
treats thedefandant as arival claimant to 
the proprietary right. According to the 
‘plgintiff, the defendant has no right of any 
kind inthe land as owner, tenant or other- 
wise, In this view, the lower Appellate 
‘Court was not justified in deciding the 
case onsome allegations contained in the 
plaint and on some documents on the record. 
-The defendant does notadmit that he is a 
tenant. He persists in his claim of pro- 
prietayy right. If it appears on trial that 
neither party is telling the truth and if the 

court finds that the defendant is,in fact a 
tenant of the plaintiff, the suit will have 
tobe dismissed. The suit will also hava to 
be dismissed if the defendant's alleged pro- 
prietary right is established. Oa the con- 
trary, if the plaintiff is found to be the 
owner, as he alleges and the defendant 
is not found eutitled to remain in posses- 
sion inany capacity the suit will have 
tobe decreed. In these circumstances, 
lam clearly of opinion that the view taken 
by the lower Appellate Oourt is errone- 
ous and that the defendant's appeal to 
that court should have been tried out on 
the merits, Accordingly I set aside the 
decras of the lower Appellate Court and 
remand thocasa to it for disposal of the 
defendant's appeal on the merits. Tae 
plaintiff-appellant will bave his costs in this 
court from ,the defendant-respondent. 
(Oa an application for leave to appeal 
under the Letters vatent his Lordship 
passed the following further Order:) 

. Mr. Mukhtar Ahmad for the respondent 
prays for leave to appeal underthe Letters 
Patent. The grounds on which my judg- 
ment proceeas are covered by numerous 
rulings of this court, including. the Fall 
Bench decision to which reference 
been made in my judgment. I do not 
think this is s fit case in which leave to 
appeal under the Letters Patent should be 
altowed. Indeed I think it will bə wasting 
the time ofa Bench of this Court if an 
appeal under the Letters Patent is allowed 
to be preferred. Tne application is dismiss- 
ed, 

a. Application dismissed. 
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OUDE CHIEF COURT, 
FULL BENCH. 
Second Oivil Appeal No. 321 of 1931, 
November 16, 1932, 
Raza, BISHESAWAR Nara AND Suira, JJ 
KARAMAT ALI~—Darenpanr— 
APPELLANT 
VETEUS 
SAADAT ALI AND 0TAERS— PLAINTIFRA 
— RESPCNCENT3. 
Muhammadan Law—Succession—Full blood and half 
blood—Preference—Cousin of whole blood, whether 
excludes uncle of half blood—Custom of ‘stribant’, 


effect of, 

In the absence of an express custom to that effect? 
whole blood cannot be preferred to half blood, merely 
because of the custom of ‘stribant’. Further the 
custom of “stribant" has no application to a case 
where the choice of heirs lies between ‘persons of 
different degrees, [p. 29, col. 2 ] 

Where in a Muhammadan family, a question of 
succession. arose between a cousin of full blood and 
uncle of half blood : . 

Held, that the ordinary rule of Muhammadan Law 
relating to succession applied and the uncle being 
higher in degree succeeded to the property, the case 
being clearly outside the custom of ‘stribant’. [ibid.] 

Brijraj Bux Singh v. Bhawani Bux Singh (1), ap- 
proved. Nabi Bakash v. Ahmad Khan (2), Ghulam 
Muhammad v. Muhammad Bakhsh (3), distinguish- 
ed. Lachman Prasad v. Durga Prasad (4), Baijnath 
Prasad Singh v. Tej Bali Singh (5), Nil Kristo Debo 
Barmanov, Bir Chandra Thakur (6) and Hur Pershad 
v. Sheo Dayal (1), referred to. 


Bəcon1 Oivil Appeal against a decree of 
the District Judge, Bara Banki, dated the 
llth August, 1931, confirming that of the 
Additional Subordinate Judge, Bara Banki, 
dated the 13th March 1931. 

Mr. Ishri Prasad, for the Appellant. 

Messre. Ali Zaheer and Muhammad Ayub, . 
for the Raspondent, 


Opinion of the Full Bench. 

One Pir Ghulam owned a fowr- 
annas share in Mauza Pinodri, He had 
two sons, Umar Hayat and Shujaat Ali, by . 
his first wife, and one son, Kalla, by his. 
second wife, Ia his life-time he gave in 
equal moieties half of his property to his 
two sons by the firat wife, and the other: 
half to his son by the second wife. The : 
0:6 anna share given to Soujaat Ali was 
inherited by his son, Altaf Husain, and on 
the latter's death, aevolved on his wife 
Musimmat Zainab. MusammatZiinab died : 
on the l0:h of March, 1929, and on her 
death there was a contest as regards the 
right to inherit this share, between Karamat 
Ali, son of Umar Hayat, and Kallu. I will 
be noticed that Karamat Aliis a cousin of . 
Altsf Husain, both being descendants of Pir 
Gaulam by his first wife, whereas Kallu was 
Altaf Husain’s uncle of half blood. The 
pleintifis are the sons and representatives of 
Kallu, 
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Both parties are agreed that according to 
Muhammadan Law, Kallu, being higher in 
degree, was entitled to succeed in prefer- 
ence to Karamat Ali defendant. The 
defendant, however, contested the claim on 
the ground that there was 4 custom of 
stribant in the family, that Pir Ghulam had 
distributed his property amongst, his song 
by the two wives according to this custom, 
and. that therefore the property belonging 
to the branch of Pir Ghulam’s sons by the 
first wife, could not be claimed by the 
Slaintifis, who represent Kaliu, & 80n of the 
Second wife, until the pereons belonging to 
the first mentioned branch had been com- 
pletely exhausted. ; 
“Both the lower Courts rejected the 
defendant's ples, and decreed the plaintifis’ 
claim. ‘The defendant came to this court in 
gecond appeal. Ne 
. When the case was beard by a Division 
Beach, it was contended by the appellant 
that though the decision of the courts below 
wasin conformity with the decision ofa 
Bench of the late Court of the J adicial 
in Brijraj Bux 
Singh Y. : / 
contrary to the decision of their Li 
of the Judicial Committee in Nabi Bakhsh 
v, Ahmad Khan (2). i ) 
has therefore referred the following question 


for decision by a Full Bench:— 
Is the present case governed by the decision of their 
Lordships of the Judicial Committee m Nabi Bakash 


v. Ahmad Khan (1)? 
The argument on behalf” of the appellant 


has been presented before us in two aspects. 
In the first place reference has been made to 
Bx A-?, the willof Pir Ghulam, dated the 
13th of October, 1884, which contains a 
recital of the fact that succession 1n the 
family is regulated according to the custom 
of stribant, and that he bad distributed his 
property amcngst his sons in this way, 
pamely,thatlLehad given half of it to his 
two sons by the first wife and the other 
half to his one son by the second wife. It 
hss been urged that the distribution made 
by Pir Ghulam shows that the sons of each 
wife and their dercendants were constituted 
as ceparate stocks for the purposes of 
inheritance. We find careelves unable to 
accede to this argument. Beyond a recital 
of the fact of the custom and distribution of 
the property as stated shove, there is not 
one word in this decument to indicate any 


84 Ind, Gas. 227; 11 O. L. J. 586; 100. & A. L. 
nilam ; A I R.1925 Oudh 173; 10. W.N. 231. 
2) 80 1, 0. 158; 5 Lah 278; A. I. R. 1925 P. O. 117; 
(1924) M, W. N, 425; 34 M. L. J. 106 ; 20L. W. 599; 
511, A. 199; 29 0. W. N. 510 (P. 0.) 
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intention on the part of Pir Ghulam that the 
children of each wife were to be treated 
thenceforward as separate entities for the, 
purpose of succession at any future time. 

The next line of argument is that the 
family being governed by the custom of 
“stribant’? and Pir .Ghulam_ having 
distributed his property amongst bis sons 
by the two wives in accordance with this 
custom, it ought to be heldas a matter of 
law that relations of half blood are excluded 
by relations of full blood. Strong reliance 
has been placed on the decision of their 
Lordships of the Judicial Committee in 
Nabi Bakhsh v. Ahmad Khan (2) and of a 
Full Bench of the Punjab Chief Oourt in . 
Gholam Muhammad v. Muhammad Bakhsh 
(3) which was approved in the first. men- 
tioned case. We have carefully examined 
these decisione. It appears that in the 
Punjab there obtain two customs of distribu- 
tion of estates amongst persons entitled tọ 
share them, one being known as pagwand, 
and the other chundawand. Pagwand 
corresponds tothe rule of division “per 
capita,” and chundawand corresponds to 
the rule of stribant division. In Ghulam 
Muhammad v. Muhammad Bakhsh (3) it was 
held by the Full Bench that in cises of 
collateral succession arising in the Punjab, 
of which the decision is governed by custom, 
when it appeare: 

(a) that the property of the common 
ancestor was diatriiuted according to the 
tule of chundawand, 

(b) that the property of the commcn 
ancestor was distributed according to the 
rule of pagwand; 
the court may presume, until the contrery. 
is proved, in casa (a) thatthe whole blood 
excludes half blood, and in cise (b) thatthe . 
whole blood and half blood succeed 
together. Their Lordships of the Punjab 
Ohief Court laid down the rule just stated 
asa result of their inves‘iga‘ion into the 
entite cere law bearing on the aforesaid : 
customs, The case of Nabi Bakhsh v, 
Ahmad Khan (2) was a case which went up 
to the Privy Councilon an appeal from a 
decree of the High Court of the Panjab.. 
Both the Courts in Indie hed found that the . 
rule of succession locally applicable was the ` 
pagwand rule, by which the sons share 
equally, but the High Court, relying on the 
principles laid down in Gholam Muhammad 
v. Muhammad Bakhsh (3), had held tnat in 
the case of collateral succession to property 
given to a child of a first wife, and parti. 
tioned off and seperated from property given 


(3) 4 P. R. 1891, 
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to the children of the sscond wife, relations 


of the full blood and half blcod must be 
. ‘found within the body of descendanta of the 
first wife. Their Lordships of the Judicial 
Committee approved of the principles laid 
down by the Full Bench in Gholam Muham- 
mad v. Muhammad Bakhsh (3), and held 
that each portion of the property succesded 
to by the children of each wife became a 
sefarate entity, so that the rules of succes- 
sion to it were rules of succession to the 
owner of it, and not to the ancestral owner, 
and that accordingly the full blood excluded 
the half blood. We are clearly of opinion 
that the decision of these cases is based 
upon the incidents of customs as they obtain 
in the Punjab. Both these cases being 
based*upon the special Punjab customs, we 
are unable to deduce from them any general 
principle of law which could be made 
applicable to the present case. 

Reliance has also been placed upon the 
reasoning conteined in the decision ofa 
single Judge of the Iste Court of the 
Judicial Qommissioner of Oudh in 
Lachhman Prasad v. Durga Prasad (4). It 
was held in this cass that, as a logical 
result of the custom of “stribant”, persons 
who are descended from a different mother, 
though senior in degree, are not entitled to 
preference. The cese wes overruled bya 
Bench of the late Court of the Judicial 
Commissioner of Oudh in Brijraj Bux Singh 
v, Bhawani Bux Singh (1) and it was held 
that the custom of “‘stribant” has no applica- 
tion to a case where the choice of heirs lies 
between persons of different degrees. We 
are in complete agreement with this 
decision. In Baijnath Prasad Singh v. Tej 
Bali Singh (5), Lord Dunedin quoted with 
approval the following observation made 
in the Tipperah case [Nilkrishto Deb Barma- 
nov. Birchandra Thakur (6).] 

“When a custom is found to exist, it supersedes the 
general law, which, however, still regulates all beyond 
the custom”. 

Lord Dunedin deeecribed this as a general 
proposition which furnished the key-note 
of the position. In the present case, all that 
we know of the custom is that division is 
made according to the rale of “stribant’. 
No question of such division arises in the 
case of Altaf Husain, the last male owner, as 


(4) 37 Ind. Oas, 14 ; 19 O, O. 165; 3 O. L. J. 727, 

(5) 60 Ind. Oas. 534; 43 A. 228; 3 U. P. L.R. 
(P. 0.) 35; 29 M. L. J. 358 ; 19 A. L. J. 317 ; 33 O. L. J. 
388 ; 40 M. L. J. 387 ; (1921) M. W, N. 300; 25 O. W. N. 
2 +2 P. L. J. 257; 23 Bom. L. R. 654; 481, A, 


(6) 12 M. T, A, 523 at p. 542; 3B. D, R. P, O. 13; 
12 W. R. 21 ; 2 Sar. 467; 2 Suther 243, 
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he had only one wife and was also sonless. 
Tae present case, therefore, is clearly 
outside the custom, The succession at 
issus is not touched by the custom of 
“stribant”. It follows that it must be 
regulated by the general law. Further, as 
laid down in Hur Pershad v. Sheo Dayal (7), 
acustom must be construed strictly. We 
cannot, thefore, in the absence of any express 
custom to that effect, hold that whole blood 
musi be preferred to half blood merely 
because of the custom of € stribant’, 

In Lachkhman Prasad v. Durga Prasad 
(4) it was said that the preference of falf 
blood to half blood followed as a logical 
result ofthe custom of “stribant’. Tord 
Halsbury is reported to have said once that 
law was not a logical sciense. This ig 
equally, if not more, trueofs custom, No 
doubt there have been cases in which effect 
has been given to necessary implications of 
a particular custom. I; eeems to us 
impossible tossy that the contention put 
forward by the appellant is by any means a 
necessary implication of the custom of 
“stribant ` 

For the above reasons, we are of opinion 
that the present case is not governed by the 
decision of their Lordships of the Judicial 
Committee in Nabi Bakheh v. Ahmad Khan 
(2), and the question referred to the Full 
Bench ehculd be answered in the negative, 


n./a. Question answered in negative. 
(7) 31. A, 259, 


MADRAS HIGH COURT, 
Second Oivil Appeals Nos. 37 to 44, > 
46 to 57 and 59 to 69 of 1929, 3 
August 15, 1932. 
JsCKSIN AND McCGKRIT, JJ, 
R. SHANMUGA RAJESWARA 
SETHUPTHI, RAJAH or RAMNAD 
AND OTHORS—PLATNTIFFS—APPaLEante- 
versus eas 
PERUMAL MOOPAN: env orners— | 
DarsnDants— RERSPONDENTA, 

Madras Estatee Land Act (I of 1908), s. L~Suit. for 
rent—Plea that lands were left waste through no 
fault of tenant—Burden of proof—Evidense Act (1 
of 1872), ss. 101 to 108, 

As under s. 40f the Madras Estates Land Act the: 
landlord is prima facie entitled to rent for all ryote’ 
lands, the burden of proving in 8 suit for rent that cer-: 
tain lands were left waste through causes beyond, 
the control of the tenant is on the tenant, ‘ 

Ramasami Servaigaran v. Athivarahe Chartar (1), 
followed. Rajah of Ramnad v. Meerasa- iMarekayar, 
(2), explained. iny 

Second Civil Appeals against the decree 
of the District Oourt of Ramnad át Madura. 


: $ö 
preferred against the decreesof the court 
of the Special Deputy Collector of Ramnad 
at Manamadura. 

_ The Advocate-General, for the Appellant. 
di Mockett, J.—These appeals arice cut 
of decrees ina number of suits brought by 
the Rajah of Ramnad (the appellant) snd 
the tenants (the respondente) against each 
other under s. 77, Madras Estates Land Act. 

The Advocate-General for the appellant 
has argued that the findings of the District 
Court are erroneous under, broadly speaking, 
.two headings: 

e (1). That the rates awarded in respect of 
various crops are inadequate. 

(2). That the learned District Judge hes 
put the burden of proving that waste lands 
were uncultivated through no fault of the 
tenanton the landlord whereasit was for 
the tenant to adduce this evidence. 

We have after hearing the Advocate- 
General on point No, 1 indicated that in our 
view questions of the adequacy or inade- 
quacy of rates ( matters which have been 
most thoroughly investigated on evidenca 
in the courts below ) do not call for an in- 
terference in second appeal being largely 
questions of fact and so far as this topic 
is concerned we dismiss the relevant 
appeals, 

The second point however is a question 
of law and is clearly a matter of importance 
between landlord and tenant. 

The matter arose out of a claim. for rent 
for certain waste lands, by the appellant. 

In reply to this claim the respondents 
in para. 6 of their written statement put 
in an involved plea the effect of which 
is agreed to be that the tenants are by 
custom not liable for rent for lands left 
waste “not on account of wilful default or 
personal liability.” 

It is at least clear that the parties went 
to trial on this basis for Issue No. 4 reads as 
follows:— 

“Are the lands left waste in the several suits due 
to causes beyond the control of the ryots and is 
plaintiff not entitled to rent?” 

The issue imposes the onus upon the 
defendants. It is not quite clear whether 
there was a dispute as to onus in the first 
Oourt but the Special Deputy Collector 
ruled that it was on the ryots and in the 
absence of any evidence by them to sustain 
it, allowed the appellant's claim in respect 
of waste Isnds, at the same time stating 
the law as follows:— 

‘The person who sets up a special plea with a view 
to claim exemption from statutory liability has to 


rove the existence of special circumstances which 
ring his case under the exception” 


RASAH OF RAMNAD Ù. PERUMAL MOOPAN, 


i41 Í. 0. 


This is a succinct and accurate state- 
mentof the rule of evidence applicable, 
which isto be found in ss. 101 to 103 of. 
the Evidencs Act which state the English 
Common Law rules as built up by. 
numerous caser, There ia a direct autho- 
rity in Madras in Ramasami Servaigaran v. 
Athivaraha Chariar (1) on this exact ques- 
ticn of onus as between landlord and tenant 
though there dces not appear to have begn 
much of any diecussion on that point, the 
judgment being directed mostly to the 
question of whether the landlord can claim’ 
rent for waste lands atall. As to this, the’ 
court held that as under s. 40f the Estates” 
Land Act the landlord is prima facie en- 
titled to rent fer all ryoti lands it is incum-. 
bent on the tenant to establish any cystom 
on which he relies to excuse him and the 
facts which make that custom a shield. We 
consider that this decision exactly applies 
to the present case. i 

The cess in Rajah of Ramnad v, Meerasa 
Marakayar 50 Ind. Oas. 892 (2) which it has ` 
been suggested is contrary to Ramasami 
Servaigaran v. Athivaraha Chariar’ 
(1) is not in fact so as  tbe- 
former case was decided on a epecial_ 
finding in favour of the ryots and it is to` 
be observed that the court (Phillips and 
Kumaraswami Sastri, JJ) did not express 
dissent from Ramasami Sarsaigaran v, 
Athivaraha Chariar (1) although it was 
cited. The learned District Judge has_ 
however reversed the decision of the first: 
Oourt on the question of onus. He says, 
“The Deputy Collector wrongly threw the. 
onus 02 the ryots to show that it was not 
due to their default the land lay waste, 
the onus really being on the land-holder”. 
He gives no reasons for this decision and 
refera to no authorities and allows the ' 
ryots' appeals because there was “ab:olutely ` 
no evidence...... that the waste was due 
to the ryots-default”, : 

Since the onus had been put upon the. 
ryots in the first Oourt this was naturally 
so. This decision is sought to be support- - 
ed before us by the somewhat curious - 
argument thatthe reason why the waste - 
lands could not be cultivated was “peculiar- 
ly within the knowledge of the landlord” . 
though why the actual occupant of land - 
should be unable to say why he cannot 
cultivate it has never been explained. The 
tenant whose business and presumably 
desire, is to cultivate his holding must | 


(1) 44 Ind. Cas. 663 ; 7 L. W.471; 23M. Li d.183; : 
(1918) M. W.N. 340. 
(2) 50 Ind, Cas, 892, 


oUt OO f 
purely ofall men be in pogseesion of the 
facts to which he can ascribe his inability 


to carry out the object for which 
he holds the lands. The present case 
cannot possibly be brought within 


8, 106, Evidence Act, asthe respond- 
ents’ Advocate presumably seeks to do. 
Fcr the above reasons we think the Deputy 
Collector was right and the District Judge 
wrong on the issue as to onus. 

In the result 8. A Nos. 37 to 44 and 46 
to 57 of 1929 which refer to the question of 
rates are dismiesed and S, A. Nos 59 to 69 
of 1929 which refer to the question of 
onus are allowed. 

Jackson, J.—I agree. 

The question sgilated in these appeals, 
what.is the proper rate for plantains grown 
upon dry Jand,is a new one, for which, on 
this estate, there is ro guidance to be 
obtained from precedent. Fixing tho fair 
rate therefore becomes a matter of judicial 
discretion, and there is no reason for hc lding 
that the learned Judge inthe exercise of 
his discretion bes in any way erred. 

N. K/a. Appeals Nes, 37 0 44 and 45 to 57 
dismissed, 
Appeals Nos. 58 to 69 allowed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 206 cr 1932, 
June 10, 1932. 

BANERJI AND KING, Jd. 

RAM RATAN AND aNncTaER—APPELLANTS 

versus 
EMPEROR—Oprosire Party 

Criminal Procedure Code (Act V of 1898), s. 866— 
Judgment—Sessions Judge delivering judgment after 
making over charge to successor—Validity of judg- 
ment. 

Where the judgment ina criminal case was deliver- 
ed by the Sessions Judge a few hours atter making 
over charge of his office to his successor: 
` Held, that he had no jurisdiction to deliver the 
judgment and consequently the convictions and 
sentences were bad and the case should be re-tried. 


Oriminal Appeal from an order of the 
Sessions Judge, Banda, dated the 25th 
February 1¥32. 

Mr. Krishna Murari Lal, for the Ap- 
pellante. 

The Government Advocate for the Orown. 

Judgment,—A preliminary point has 
been raised that Mr. Kanhaiya Lal Nagar, 
at the time of delivering judgment, had no 
jurisdiction as Sessions Judge and there- 
fore the convictions and sentences are 
illegal. We have called for a report from 
Mr. Kanhaiya Lal Nagar, He states that 
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he made over charge of the office of ‘the 
Sessions and Subordinate Judge, Banda, on 
the forenvon of the 25th of February 1932 
and he delivered judgment in this case on 
the forenoon of the same day so far as he 
recollects. He etates that when he signed 
the charge-sheet, the judgment was ready 
and unly a fair copy wes being typed. He 
delivered the judgment as soon as it was 
ready after the charge-sheet had been 
signed, s 
We also have an affidavit sworn by Mr, 
Kutbuddin Ahmad, a Pleader of Banda, 
who was engaged by the Orown to repré- 
sent the two accused persons in the 
Sessions triel. He positively asserts that 
judgment in this case was delivered by 
Mr. Kauhsiya Lai Nagar between 1 and Z 
P.M on the 25th of February 1932. He 
gives further details which show taat he 
has a distinct memory of the cccurrences 
of that day. Mr. Kidwai, I. O. 8, took over 
charge of the office of the Seasions and Sub: 
ordinate Judge, Banda, on the forenoon of 
that date between 10 A, m. and 1l a. m. and 
actually heard some appeals on the Bench 
between lla M.andl p, mM, It was after 
Mr, Kidwai rose forlunch at à P. m. that 
Mr. Kanhaiya Lal Nagar occupied the seat 
vacated by Mr. Kidwai and delivered judg- 
ment in this case. We must take it that 
this represents what actually took place 
and that the judgment was in fact deliver- 
ed after 1 P. Įm, on the 25th of February: 
It follows that Mr. Kanbsiya Lal Nagar had 
vacated the office of Sessiois and Subordi- 
nate Judge, Banda, before the time when he 
delivered judgment in the case, In our 
opinior, therefore, he had no jurisdiction 
to deliver judgment snd the convictions 
and sentences are bed. : 
It seems clearly necessary that there 
should be a re-trial as the case is a very: 
importent one and clearly there mus; be: 
a prima facie case against the aczused 
persons, We, therefore, set aside the 
convictions and sentences and order that 
the case be retried by the Seasions Judge of 
Banda. The accused shall remain in custody 
pending the trial i 
n/a, Order set aside; ` 
Re-trial ordered, 
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CALCUTTA HIGH COURT. 
Appeal from Cogan Order No. 225 of 
1931. 
May 24, 1932. 
Guza and M. O. Guoss, JJ. 
Tas CORPORATION or CALOUTTA— 
DEFENDANT—APPELLANT 
Versus 
Raja PROBHAT OHANDRA BARUA— 
PLAINTIPF— RESPONDENT. 

Calcutta Municipal Act (III of 1928), ss. 127,181 
and 187—Assessment—Valuation of premises—-Re- 
valuation after amalgamation of premises, whether 
can be higher than previous valuation. 


* Section 127 of the Calcutta Municipal Act 
cannot come into operation in its entirety, in making 


a re-valuation on amalgamation, and in fixing the- 


annual value of amalgamated premises, so as to 
control the provisions contained in ss. 131 and 134, 
during the currency of the assessment that was in 
force at the time of amalgamation. 

Therefore, the assessment on re-valuation of pre- 
mises after their amalgamation cannot be higher 
than the assessment on separate valuation of the 
amalgamated premises during the currency of the 
assessment that was in force at the time of amalgama- 
tion. 


_ Appeal against an order of the Judge, 
Smali Causes, Sealdah, dated the 3lst of 
January 1931. 

Messrs: Brojolal Chackerbutty and Kri- 
shnalal Banerjea, for the Appellant. 
` Mr. Jatindra Mohan Chaudri, for the 
Respondent. 


Guha, J.—The respondent. in this 
appeal, Raja Probhat Obandra Barua as 
owner of the amalgamated premises No. 12 
Mallen Street, Oalcutte, appealed under 
8.141 of the Calcutta Municipal Act, to 
the Court of Small Causes at Sealdah, on 
being dissatisfied with the order passed by 
the Deputy Executive Officer of the Oel- 
cutta Municipal Corporation, in respect 
ofthe valuation made by that officer of the 
amalgamated premises. The premises 
-formerly bearing Nos, 12, 12-1, 12-2, and 
13 had,on the application of the respond- 
ent, been amalgamated into one, No, 12 
Mullen Street ; Nos. 12, 12-1 and 12-2 being 
vacant land, were according to the assess- 
ment that was in force at the time of 
the amalgamation in the year 1930, assessed 
on: réntal basis; No. 13 was, however, 
assessed on residentia] basis, 2. e, on value 
of land plus cost of construction of the 
structures standing on the same. On 
amalgamation, anew assessment was made 
on residential basis in respect of the whole 
of the amalgamated premises, and the 
annual value for the purpose of assessment 
was raised from Rs. 1,359 to Rs, 1,987. It 
wes against the valuation so made on the 
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23rd May, 1930, that an appeal was taken 
to the Court of Small Oauses, as mentioned 
already. 


The question raised by the Oourt of `|. 


Small Causes, and the questions that arise 
for consideration by us on sppeal to this 
court, by the Corporation of Calcutta, 
relate to this: whether the Daputy Exe- 
cutive Officer was right under the law, in 
holding that the assessment on amalgamg- 
tion could be higher than the assessment 
on separate valuation of the four amalga- 
mated premises Nos. 12, 12-], 12-2 and 13 
plus the annual value of the new structureg 
raised on the amalgamated premises, num- 
bered as No. 12 Mullen Street.. - 

On a consideration of the materials palo- 
ed on the record, and on a construction 
of the prov sions contained in the Oa cutta 
Municipal Ac’, relating to the valuation, 
re-valuation and assessment of lands and 
builaings, to the consolidated rate, the 
method of determination of annual velue 
and the duration of such assessment, we 
have come to the conclusion thatthe view 
taken by the learned Judge of the QOourt 
of Small Causes in allowing the appeal of 
the respondent before us, is correct. The 
annual value of the amalgamated premises 
could not, under the law, exceed Rs. 1,512, 
during the currency of the assessment that 
was made in 1928-1929, previous to the 
amalgamation in 1930. 3 

In our judgment, e. 127 could not come 
into operation in its entirety,in making a 
re-valuation on amalgamation, and in fixing 
the annual value of amalgamated premises, 
so 85 to control the provisions contained 
in ss. 131 and 134, during the currency of 
the assessment- that was in force at the 
tims of amalgamation. The total area of 
land comprised in the amalgamated pre: 
misee, could not be re-valued on residential 
basis, under s. 19/, on anislgametion,: as, 
the valuation made for the purpose of assess- 
ment wasto remain in force for the whole 
of sexennial period, and the oaly addition 
that could be made was the amount that 
represented the annual value of the strac.. 
tures added to those standing on the pres- 
miges before amalgamation. ; 


In the result, the appeal is dismissed. 
The hearing fee is assescei at- 


with coste. 
two gold mohurs. 

M. C Ghose, J.—I agree. 

N JA. . Appeal dismissed, 


~ 


1933 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1083 
of 1232, © 
October 14, 1932, 
y Jar Lat, J. 
Hien Covet BAR Assocation In re Shrimati 
VIDYA WATI—Oonvict—PstiriongeR 
. versus 


EMPEROR—RueponpDEnt, 

Criminal Law Amendment Act (XIV of 1908), 
s. d? (1)—Emergency Powers Ordinance (XI of 
1982), s. 21—Preaching boycott of British goods, 
whether offence—Taking part in meeting’, what 
amounts to. 

Where a person whohad been prohibited from 
taking part in any meeting by an order of the 
District Magistrate stood upon a platform and 
began to make a speech when a large number of 
persons collected ; 

Held, that itwas immaterial whether more than the 
prescribed number of persons assembled as a result 
of the invitation director indirect of the petitioner 
or whether she found a number of persons assembled 
and began tomake a speech to them or whether 
persons collected on hearing her makinga speech. 
Jn either casa she must be held guilty of the offence 
of having taken partin a meeting in contravention 
of the terms of the notice served upon her. 

“ Merely preaching boycott of British goods is not 
an offence under s. 17 (1) of the Oriminal Law 
Amendment Act as boycott of British goods is not 
the monopoly of the associations declared unlawful 
by the Gover nment," : 

Petition for Revision from an order of the 
Additional District Magistrate, Amritsar, 
dated the ist February, 1932, 

Mr, J. L. Kapur, for the Petitioner. 

Mr. Abdul Rashid, Assistant 


Remembrancer, for tho Respondent, 


Legal 


sudgement.--This is a petition for 
revision of the conviction of Shrimati Vidya 
Wati unders, 2lofthe Emergency Powers 
Ordinance, No. XI of 1932, and s. 17 (1) of 
- the Oriminal Law Amendment Aci, XIV 
of 1903. She has bsen centenced to two 
years’ rigorous imprisonment urder the 
first count and to six months’ rigorous 
imprisonment under the eezond count, but 
the sentences have bsen ordered to ran 
concurrently. e 

it has been found that an order was 
served upon her by the District Magistrate 
of Amritsar under s, 4, sub-s. (1) of the 
Emergency Powers Ordinance No. Xi of 
1932, prohibiting her from joining or 
taking part in say meeting of six or more 
peraons ia any public placas within the 
limits of the Amritsar District without the 
permission of the District Magistrate, Io 
` spite of the service of this motics on heron 
the 3lst January, 1932, the lady along 
with another went to the Krishna Oloth 
Market of Amritsar and there made a 
spgech to the persong numbering more 
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than 190 asking the cloth ‘merchants to 
close their shops and to boycott the 
British goods, She was at that time 
carrying 8 ministure Congress flag and 
appealed to those present to enrol as 
recruits for the Oongress, me 

Tne second chargea has not, in my opinion, 
been proved by the evidence on the record. 
The learned Assistant Lsgal Rememb- 
rancer contends that by asking the people 
to enlist as recruits for the Oongresa the 
convict promoted the activities of the All 
India Oongress Committee or, in the 
alternative, the Amritsar Oongress OCom-, 
mittee, which both have admittedly been 
declared to be unlawful associations. It 
is, however, conceded that the “Oongress” 
has not bean declared to be an unlawful 
association, On the evidence given in 
this casa it isnot possible to hold that the 
Amritsar City Oongress Committee and the 
All India Congress Committee are identical 
with the “Oongress’. ‘It was further con- 
tended that the boycott of British goods 
ia generally preached by the All India 
Oongress Committee and, therefore, by 
advising people to boycott the Britis: goods 
the convict promoted the activities of the 
All India Congress Committee. It has not, 
however, been shown that the boycott of 
British goods is the monopoly of the All 
India Congress Committee or of the 
Amritsar Oity Congress Committes, On 
the evidence produced in thir case, there- 
fore, no offences -under e. 17 (1) of the 
Uriminal Law Amendment Act has been 
proved, 

An offence under g. 21 of the Emergency 
Powers Ordinance has, however, been 
committed by Shrimati Vidya Wati. Her 
Oounsel contends that she did not take part 
in any meeting which had been convened 
independently of her, that she merely 
stood up on a plstform and began to maks 
e speech and a large namber of persons 
collected. This, the learned Oounsel con» 
tends, is not tantamount to taking part in 
a meeting as the collection of smen under 
the circumstances does not ampuut to a 
meeting. 1 am unable to concede to this 
contention. It isimmaterial whether more 
than the prescribed number of parsons 
assembled az-a result. of the invitation, 
direct or indirect, of the petitioner or whe- 
ther she found a number of persons 
assombled and began to meke a speech to 
them or whether persons collected gn 
hearing her. making a speech. In either 
case she must be held guilty of the offence 
of having taken pari in & meeting in 
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contravention of the terms of the notice 
served upon her, It is common ground 
that no permission of the District Magis- 
trate has been obtained by the convict;in 
factshe deliberately went out to defy his 
order. 

She was sentenced to rigorous imprison- 
ment on the lst February, 1932, and was 
released on bail by my order dated the 
15th August, 1932, owing to the serious 
illness of her daughter. She has, there- 
fore, beemin Jail for more than six months 
and has suffered rigorous imprisonment 
“during that period. That, in my opinion, 
is ample punishment for her defiance of the 
order of the District Magistrate. While, 
therefore, 1 maintain her conviction under 
8. 21 of the Ordinance, I reduce the sentence 
tothe term of imprisonment that she has 
already undergore. She will be discharged 
from her bail bond. 


A, Sentence reduced. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 


Civil Revieion Application No, 544 of 1931. 


August 30, 1:32, 
GRILLE, A. J. O. 
HIRALAL KANHAIYA LAL— 

DEFENDANT— APPLICANT 


versus 
KRIPAL SINGH-SUNDER SINGH— 
_ Pua intirs—Non- APPLIOanT. 

Limitation Act (IX of 1908), 8. 14—Whether 
applies to defences—Suit for declaration that debt 
“was discharged—Subsequent suit to enforce debt— 
Period during which debtor was defending previous 
suit, whether can be excluded. 

Where the defendant who had executed a pro- 
missory note to the plaintiff instituted a suit for 
a declaration that the note had been discharged 
and for an injunction restraining the plaintiff from 
suing upon it and the plaintiff in a subsequent 
suit upon the note sought to exclude the period of 
time during which he was defending the former 
sult: 

Held, (i) that s. 14, Limitation Act, was not 
applicable to the caseof adefendant defending a 
suit; [p. 34, col, 2.] 

(it) even assuming that the present plaintiff was 
prosecuting the proceeding or defending a suit 

rought by the defendant, it would be difficult to 
say that the court was unable to entertain the pro- 
ceeding within the meaning of s. 14 (2) of 
the Limitation Act from defect of juris- 
diction or other cause of a like nature 
and the plaintiff was not, therefore, 
entitled to the exclusion of the period in computing 
limitation, Nrityomont Dassi v, Lakhan Chandra 
Sen (1), distinguished, Lakhan Chandra Sen v. 
Madhusudan Sen (2), Somshikharswami v, Shivap- 
pa (8) and Satyanarayana Brahman v, Seethayya 
(4), referred to, [p. 36, col. 1.] 
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Application for Revision of an order of 
the Judge, Small Causes Court, Khandwa, 
dated the 21st October, 1931. F 

Mr. W. B. Pandharkar, for the Applicant 

Mr. Kaluram Gangrade, for the Non- 
Applicant. 

Order.—The defendant executed a pro- 
missory note in favour of the plaintiff for 
a sum of Re. 300. borrowed on the 6th of 
January, 1927, and the plaintiff brought a 
suit in the Oourt of Small Oauses for the 
recovery of that sum with interest on the 
16th of February, 1931. On the tth of 
November, 1929,the defendant brought a 
suit against the plaintiff alleging that the 
whole amount had been repsid with in- 
terest on the 8th of December, 1927, and 
that the plaintiff had refused to passa 
reczipt or to return the promissory note 
and asked for a declaration that the pro- 
missory note was satisfied and for an in- 
junction restraining the defendant from 
suing the plaintiff on the basis of that note. 
The defendant's suit failed and the plaint- ` 
iff now asks that the time takeu in defen- 
ding that suit, 13 months and 8 days from 
the 8th of November, 1929, untilthe 15th of 
Decamber 1230, should be excluded in 
computing the period of limitation. It will 
be noticed thatifthis period is excluded 
the plaintiff has filed this suit on the very 
last day permitted. The plaintiff had also 
contended that under s.19 of the Limita- 
tion Act, heis entitled to calculate the 
period of limitation from the date on 
which the defendant admitted liability in 
the suit which ke had brought. This con- 
tention was disallowed by the learned Judge, 
but, on the authority of Nrityomoni Dassi 
v. Lakhan Chandra Sen (1) he allowed 
under e. 14 of the Limitation Act, the time 
taken in the previous litigation between 
the parties to be deducted, held the plaint- 
iff's suit within time, and on the merits 
passed a decree in his fav: ur. 

In revision it is now contended by the 
defendant-applicant that no such period 
should have been allowed to the plaintiff 
as the suit is well beyond time. The plaint- 
iff-non-applicant, besides resisting this con- 
tention, has attempted to support the de- 
cree of the lower Oourt by urging the 
consideration under «6. 19 of the 
Limitation Act which that court has re- 
jected This point may be disposed of im- 
mediately. The acknowledgment contem- 


(1) 33 Ind. Cas, 452; 43 O. 660; 20 O. W.N. 522 
30 M, L. J. 529; (1916) 1M. W. N.332; 3L. W, 
471; 18 Bom, L, R. 418; 24 0,L,J. 1; 20 M. L.T. 
10(P. O, 
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plated under s. 19 must be an acknowledg- 
ment of liability and no such acknowledg- 
ment was ever made bythe defendant, who 

.Pleaded expressly that on the èth of D2- 
cember, 1927, he had repaid the whols 
amount, and even if this might be taken 
as the date from which limitation ran the 
suit will be time-barred. On the conten- 
tion of the applicant that s. 14 of the 
Limitation Act has no application to the 
casé of a defendant defending a suit, Iam 
of opinion that the application must eucza- 
ed. The learned Judge of the S mall Cause 
Court in relying on the Privy Council de- 
cision in Nrityamoni Dassi v Lakhan 
Chandra Sen (1) has put far too wide an 
interpretation on their Lordships’ decision 
when he states that, “Ib has been held by 
the Prity Council that a defendant who 
had been prosecuting a suit with due dilig- 
ence can get the time occupied by that 
suit excluded.” Hea has not taken iato 
consideration the peculiar circumstances of 
that case. The case itself as decided in 
the Osleutta High Court before it went 
to their Lordships of the Privy Oouncil is 
raported as Lakhan Chunder Sen v, Madiu- 

` sudan Ser (2). Two of three brothers had 
been. dispossessed of their share in certain 
property by thethird brother. Qne of these 
brought a suit for the recovery of pos3es- 
sion against the other two. The other dis- 
possessed brother, although a defendant, 
supported the plaintif and himself claim- 
ed a third share and an issue was actually 
raised as between these two co defendants 
whether the one supporting the plaintiff 


was entitled to a share; it was held that: 


not only was the ptaintiff entitled to a 
share but the defendant 
him was also entitled to a share, The rə- 
salt was that there was a decree passed in 
this defendant's favour which was capable 
of execution. Ia appeal, some ten months 
latar, this defendant's claim was negatived 
on the ground that no decree could be 
passed in his favour in what was really an 
ejectment suit and he was referred toa 
suit for partition which he brought. It was 
held on appeal by the Oaleutta High Oourt 
that for the purposes of limitation he was 
entitled to exclude the ten months between 
the passing of the decree in his favour 
and the reversal of that decree in appeal. 
It is to be noted that the exclusion of this 
period was all that was necessary to bring 
him within the limitation of 12 years and 
that the learned Judges who reversed the 


(2) 350. 209;7 0O. L.J. 59;3M.L, T. 90; 12 0. 
IN, 326, 
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decision that the plaintiff's claim was time- 
barred based their decision on the fact 
that the plaintiff had a decree which, so 
long ae it stood undischarged, was suscep- 
tible of execution and that so longas that de- 
cree subsisted the plaintiff was incapable of 
bringing a suit on the same question. The 
applicability of a 14 of the Limitation Act 
was, however, gravely doubted and, sl-: 
though it was pointed out that the plaintiff 
who had been a co-defendant in the origi- 
nel suit should really have been arrayed 
as the plaintiff therein and obtained a decree 
as if he were a plaintiff, that argument was 
not made the basis of the decision, 

In appeal their Lordships of the Privy 
Council, while stating that they concurred 
generally with the reasons given by the 
Appellate Oourt for overruling the plea 
of limitation, went further and, while not: 
questioning the grave doubts which the 
Oalcutta High Oourt had as to the applica- 
bility ofe. 14 of the Limitation Act and de- 
finitely confirming the ratio decidendi 
that the decree made by a competent court 
was capable of being enforced until set 
aside, appsar to have laid down that if the 
period during which the plaintiffs were 
litigating for their rights be deducted, 
their suit was within time. If this dictum 
is to be interpreted as having reference to 
the seven years during which the plaintiff 
wasa defendant in the original snit, al- 
though supporting the claim of the plaintff 
in that suit, it is in my opinion clear that 
the remarks can have application only to 
the particular circumstances of that case, 
of a co-defendant setting up a claim against 
the actual resisting defendant with the 
avowed object of obtaining an executable 
decree in his favour. So far as the decision 
of the Calcutta High Court went the case 
would appear to have fallen within Expl. 
11 to s. 14 which runs: 

“For the purposes of this section a plaintiff or an 


applicant resisting an appeal shall be deemed to be 
prosecuting a proceeding”, 


With the necessary modification that the 
defendant who should have been arrayed 
as a plaintiff is treated as a plaintiff for 
the purposes of the explanation. | 


The circumstances in the case before me 
are entirely different, and in the suit 
brought by the defendant the present 
plaintiff cannot be said in any way to have 
been prosecuting a proceeding. He was 
defending a- claim made against him for 
a declaration that the promissory note had 
been satisfied and resisting an. injunction 
against him from bringing a suit‘on the 
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promissory mote, Nothing he did in that 
suitor any pleadings that he could have 
taken would have entitled him to an exe- 
cutable decree. There was nothing to pre- 
vent him or to: restrain him from filing his 
own suit on the promiesory note within the 
prescribed period of limitation The in- 
junction which the defendant had asked 
for was one to prevent the plaintiff from 
bringing a suit at any time. There was 
no application fora tempcrary injunction 
during the pendency of that suit, nor wae 
thé question of such an injunction ever con~ 
sidered. As said by Shab, Acting O. J, 
in’ Somshikharswami v, Shivappa (3) in a 
suit of this kind, even assuming that the pře- 
cent plaintiff was prosecuting the proceeding 
or defending a suit brought by thedefendant, 
it-would be difficult to say that the court 
was unable to entertain the proceeding 
within the meaning of s. 14 (2) of the 
Limitation Act from defect of jurisdiction 
or other cause of a like nature. The plaintiff 
could certainly have brought his suit and 
the provisions of s. 10 of the Civil Proce- 
dure Cede’ would have become operative; 
the- trial of the subsequent suit would 
have been stayed until the decision of the 
suit previously instituted. It is clear that 
the second suit would not be dismissed, 
as barred and that the section only operates 
to prevent thé trial being proceeded with 
while the previoug suit wea pending. The. 
section ia in no way a ber to the institution 
of such suit and in this case the failure to. 
institute’a suit has regulted in the plaintiff's. 
suit being barred by time: Satyanarayana 
Brahman v, Seethayya (4). Another reason 
why the suit should have been dismissed as 
time-barred is the interval between the die- 
missal of the firet suit which occurred on the 
15th December, 1980, and the bringing of the 
second suit on the last dey possible if the pe- 
riod taken by the previous suit to be allow- 
ed, namely, the 16th of February, 193}. Such 
an interval is rot compatible with prose- 
cution in gocd faith and with due diligence. 

The Judge of the Small Cauee Court bas 
committed a material irregularity in tke 
exerciee of the jurisdiction in allowing the 
exclusion of time in thie case as a reault of 
his missppreciation of the rule laid down 
by their Lorcships of the Privy Council in 
Nrityamoyi Dassi v. Lakhan Chandra Sen 
(1). That was an entirely exceptional case 
and can refer only to the specific question 


(3)76 Ind. Cas, 557,25 Bom.L, R.863; A.I. R, 
1924 Bom. 39. 

(4) 100 Ind. Oas. 776: 50 M.417; (1927) M, W. N. 
160; 25 L. W.426; 52M. L, J. 386; A. I.R. 1997 
Mad, 597; 39 M. L, T, 116, 
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decided therein; there is‘no general rule 
that a party defending a suit is entitled to 
deduct the time spent in defending it in 
computing the period during which limita» | 
tion ran against him for the purpose of pro- 
secuting a suit on the same facts. | 

The application is allowed and the plaint- 
iff’s suit is dismissed with costs. Pleader’s 
fee in this court Re, 35. 

A, Application allowed, 

e 


ed 


LAHORE HIGH COURT. 
Miscellaneous First Oivil Appeal No, 1741 
of 1931. 
October 10, 1932. 


AI LAL, d. 

Lala TARA OHAND, THE OFJICIAL 
Receiver, LYALLPUR— APPELLANT 
vErSUS 
BALKISHEN AND OTRERS —RESPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 4, 54,78 
(8)—Application under s.54—Order dismissing ap- 
plication—Appeal without leaveof court—Matntain- 


ability. i 
Under the First Schedule to the Provincial In- 
transfer 


solvency Act only an order annulling a 

under s. 54is made appealable as of right. dn 
order refusing to annul a transfer, for any reason 
whatsoever, would ba covered bys. 75 (3) of the 
Act and can be appealed from only with the leave of 
the court. 

An order dismissing an application by the Ofticial 
Receiver under s. 54 of the Provincial Insolvency 
Ast gnd directing him to have recourse to an ordi- 
nary civil suit is not appealable as of right but 
only with the leave of the court under s, 75 (3). 

All orders passed unders.54 cannot be treated 
as orders under s, 4. 

Miscellaneous First Oivil Appeel from an 
orderof the Additional District Judge, 
Lyalipur, dated the 4th July, 193). 

Application of Official Receiver, under 
sB. 64, Act V of 1920, for annulment of trans- 
fer. 

Mr, Nanak Chand, for the Appellant. 

Mr, Shamair Chand, for the Respon- 
dents 

dudgment.—Tho preliminary objection 
taken by the respondents’ Counsel that no 
appeal lies to this court except by leave of 
the District Judge or of this court has force, 
After en adjudication order had been made 
sa. application under s. 64 of the Provincial 
Insolvency Act, was made by the Official 
Receiver that certain alienations made by. 
the insolvent be annulled as they were 
fraudulent and, therefore void as against 
him. It transpired before the Insolvency 
Judge that in the meantime the alienee had 
transferred the property in disputs to 
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‘another person. An objection was, therefore, 
taken on his behalf that an application under 
` g,54-did not lie as a third person had sines 
obtained title in the property in dispute. 
The learned Insolvency Judge without 
going into the merits of the application 
expressed the opinion that the transfer by 
the original slienees had introduced a third 
party in the affair and, therefore, he bhould 
not decide the question of the fraudulent 
nature of the alienation and the consequent 


question of the illegality of the original - 


transfer. He, therefore dismissed the 
application leaving the Official Receiver to 
have recourse to the ordinary Civil Courts 
by means of a suit, Against this crder 
declining to adjudicate upon the application 
of the Official Receiver an appéal-has been 
presented to this court and a preliminary 
objection has been takén as spetified above, 

On behalf of the appellant it is contended 
thatthe order passed by the Insolvency 
‘Judge mist be deemed to be one passed 
under 8. 4 of the Provincial Insolvency Act 
and therefore it must be held that an appeal 
lies to this court as a matter of right under 
the First Schedule of the Provincial 
Insolvency Act. A reference to that 
Schedule, however, shows that an order 
under s. 54 deciding that a transfer of 
property is apreference in favour of a 
creditor is specifically mentioned there as 
appealable. This would show that the 
contention of the appellants Counsel that 
all orders passed unders. 54 of the Act must 
be deemed to be orders under s. 4 is 
erroneous. Anwar Khan v. Muhammad 
Khan (1) does not, in my opinion, help the 
learned Oounsel, Inthat case it was held 
that where an application to avoid a tranafer 
is not covered bye, 53 or 54, the Insolvency 
Oourt is competent to entertain it under 
s. 40fthe Act. The present application, 
however, it is conceded, was one made 
under 8.54, and was within its szope. 
According to the Firat Schedule of the Act 
only an order aanulling atransfer under 


e. öt is made appealable asof right. An. 


order refusing to annul a transfer, for any 
reason whatsoever, would,in my opinion, be 
covered by sa. 75 (3) of the Act which 
provides that thé persons specified in 
that section end aggrieved by any other 
order than the one specified in the First 
S>shedule made by a District Judge other- 
wise than in appeal from an order made by 
a Subordinate Oourt may appeal to the High 


(1) 113 Ind. Oas, 819; 51 A. 550; A.I. R. 1929 All. 
105; (1989) A. L, J. 358, 
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Oourt by leave of the District Oourt’ ör of 
the High Oourt. Fhe tan 

My view, theréfore, is that the order 
under appeal cannot be held to be bn order 
passed under s.4 of the Provincial fnéol- 
vency Act and that s.4 doés not include 
cases which are directly coveréd by 6. 54 
and, therefore, only au order annulling a 
transfer under s 54 is subject to 
appeal to this court as of right, Any other 
order passed under that section is appealable 
with the leave of the District Judge or of, 
this court. In the present casa no such 
leave has been obtained and at this stage I 
am unable to grant leave especially bscausa 
the Insolvency Judge has left it’ open to 
the appellant to institute asuit to obtain 
the relief that he claimed under è, 54, 

This appesl-is, theréefora, dismissed, but 
the parties will bear their own costs. 

A Appeal dismiséed, 


oe 


PATNA HIGH COURT.. 
Miscellaneous Civil Appeal Nos; Yand 12 
of 1932, 
August 25, 1932. 

Coorrany TERRELL O. J., AND Fazi Att, J. 
DOMI LAL SAHU AND OTHERS— 
APPELLANTS 

veraus 
BIJOY PRASAD SINGH AND 01HERS 
—RssPonDENTS. | 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 68, 57—Money decree—Sale—V alidity—Proce- 
dure to be' followed—Application for execution, 
dismissal of—Attachment, if ceases—Limitation. Act 
(IX of 1908), s. 5—Two appeals from same order— 
Copy of order appealed against filed out of time in 
one—Extension of time under s. 5. p | 

money decree cannot be gold. :in | execution. 
Once such a decree is attached the procedure indi- 
cated in O. XXI, r. 53 should be followed, 
Tiruvengada Chari v. Vythilinga Pillai (1), Jotindra 
Nath Chowdhry v. Dwarka Nath Dey (2), Sultan 
Kuar v. Gulzari Lal (3), Vithaldas . Prabhu v. 
Subraya Manjappa (4), Maung Lun Bye v. Maung Po 
Nyun (5)and Lachman Ojha v. Charitar Ojha (6), 
referred to. [p. 39, col. 1] 

Where a money decree is attached and sold and 
the execution proceedings are struck off, the attach- 
ment ceases under O. IL, r. 57 and a. subsequent 
sale by the purchaser of the decree of the judgment- 
debtor's properties is invalid. [p. 40, col. 1] 

Where from one and the same order, two appeals 
were filed, but only one copy of the order appealed 
against was filed along with the appeal and the copy 
was filed out of time in the other appeal : . 

Held, that though the latter appeal was techni- 
cally time-barred, it was afit case in which the 
period of limitation should be extended under s. 5, 
Limitation Act [p. 38, col. 2.] Ret et 

Appeals againss an order of the District 
Judge, Monghyr, dated the Ist August, 
1931, affirming that of the Subordinate 


appellants’ decree and 
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Judge, Second Court, Monghyr, dated the 
25th November, 1930. 
Mr. Sarjoo Prosad, for the Appellante. 
Mr. B. P. Sinha, for the Respondents, 
Fazl Ali, J.—A preliminary point was 
raised on behalf of the respondents that 
one of these appeals (Appeal No, 12 of 
1932) is barred by limitation. lt appears 
that the appellate order against which 
these appeals are directed was passed by 
the court below on the lst August, 193]. 
Two appeals were filed in this court 
against this order on the 2nd November, 
1931, but only one copy of the order 
appealed against was filed and that copy 
was filed by the aprellants in Appeal No. 
9 of 1932, On the report of the Stamp 
Reporter that another copy of the order 
should have been filed in Appeal No, 12 
an order wae made directing the appel- 
lante concerned to file a copy and it was 
filed on the 12th January, 1932. It is 
contended by the respondents that as the 
copy of the order appealed against was 
filed on the 12th January, 1932, the appeal 
must be taken to have been duly presant- 
ed on that date and not on the 2nd 
November, 193],on which date the memo- 
randum of appeal was filed, Technically 
that would be so, but, in my opinion, this 
is afit casein which the period of limita- 
tion should be extended under s. 5 of the 
Limitation Act. 
Passing row to the merits of the case, 
8 few facts may be briefly stated. On 
the :Sth October, 1918, the appellants 
obtaincd a mortgage decree as well as 
a deciee for costs against one Domi Leal 
Sahu, a namesake of one of the appel- 
lante. The mortgage decree was satisfied 
by the sale of the mortgaged properties 
and in 1926 the sppellante applied 
for execution of the decree for costs. 
It appears that Domi Lal Sahv, the 
judgment-debtor, kad ‘taken out: exe- 
cution against the predeceesors-in-inter- 
est of the respondents in respect of a 
money decree which he held against them. 
This decree was sold in execution of the 
1 was purchassd by 
the appellants with the result that the 
execution case in the course of which this 
decree was purchesed was dismiesed in 
1927, Subsequently in 1929 the appellants 
started afresh execution case and in the 
course of this execution they purchased 
certain properties telonging to the re- 
spondents. It may be mentioned here that 
on the 13th January, 1930, three dsys be- 
fore the sale, certain objections were rais- 
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ed by the respondents to the execution 
proceedings} but they were dismissed for 
default on the 16th January, 1930. On: 
that day the properties in question be- 
longing to the respondents were sold and 
purchased by the appellante. The res- 
pondents then preferred certain objec- 
tions against the salse-deed under 
8. 47 and under O, XXI, r. 90 of ethe 
Oivil Procedure Code. One of these 
objectiona was that the money decree 
which Domi Lal Sshu, the judgment-debtor 
of the appellants, had obtained against the 
respondents could not be sold in execution 
of the appellants’ decree and that the 
sppellants should have followed the 
procedure laid down in O. XXI,z. 53 of 
the Oivil Procedure Code, to realise their 
decree. Another objection was that one 
Narendra Prasad Singh one of the judg- 
ment-debtors against whom Domi Lal Sahu 
sought to execute his decree and who also 
represented the other minor judgment- 
debtors had died before the passing of 
the decree and so the decree obtained by 
Domi Lal Sahu was a nullity and incapa» 
ble of execution. ‘The third objection was 
that the processes in the execution proce- 
edings were not served at all and in fact 
could not have been served because they 
were directed against a dead person, 
amongst others, 

The executing Oourt before which these 
objcctions were preferred held that the 
Bala of the money decres was illegs] and 
that the decree-holders not having proce- 
eded under ©. XXI, r. 53, the sale of the 
properties of the respondents could not 
be upheld. It also came to the conclusion 
on certain oral and documentary evidence 
adduced on behalf of the respondents 
that Narendra Prasad Singh had died 
before the pasting of the decree in favour 
of Domi Lal Sahu, the respondents’ original 
judgment-debtor. 

The sale having been set sside, the ap- 
pellants appealed to the District Judge of 
Monghyr who also upheld the contention 


-of the respondents that the sale of the 


money decree was not provided for under 
the Code and that the procedure followed 
by the appellants was not in accordance 
with law. The learned District Judge, 
however, did not record a finding on the 
questicn asto whether Narendra Prasad 
Singh had died before the paesing of the 
decree or not. 
Tke msin question argued before ts is 
whether the view taken by the courts 
below that the money decree could not 
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be sold is correct, Mr. Sarjoo Prasad, 
who appears for the appellants, contends 
-that O. XXI, r. 53 being only one among 
the many sections of the Civil Procedure 
Oode which provides for the various modes 
in which various kinds of properties are 
tolbe attached in execution of a decree, 
cannot override O. XXI, r. €4 which 
proyides that the court executing a decree 
may order that any property attached by 
it and liable to sale may be sold by the 
executing Court and the proceeds of such 
sale paid tothe party entitled to receive 
the same. It is urged that the words of 
r. 64 are wide enough to include a money 
decree and that there is no express provision 
either in O. XXI, r. 53 or anywhere else 
in the Code prohibiting the sale of a money 
decree by ths executing Court. The argu- 
ment is not without substance and receives 
some support from the language used in 
O. XXI, r. 16, where it deals with a case 
in which a decree is transferred by ope- 
ration of law. But on the other hand, 
almost all the High Oourts in this country 
seem to have taken the view that a money 
decree cannot be sold in execution and 
once such a decree is attached the pro- 
cedure indicated in O. XXI, r. 53 should 
he followed: see Tiruvengada Chari v. 
Vythilinga Pillai (1), Jotindra Nath Cho- 
wdhry v. Dwarka Nath Dey (2), Sultan 
Kuar v. Gulzari Lal (3), Vithaldas Prabhu 
v. Subraya Manjappa (4), Maung Lun Bye 
v. Maung Po Nyun (5) and Lachman Ojha 
v. Gharitar Ojha (6). It appears to me on 
a careful considerationof these decisions 
that the view which has been expressed 
in them must be adhered to and it is 
now tco late to question ifs cor- 
rectness. 

Upon an examination of the various 
provisions with regard to the attachment 
of properties it would appesr that in no 
other rule is there any provision cor- 
responding to sibel. (2) of O XXI, 
r. 53. That clauee rans as follows: 

“(9) Where a court makes an order under cl. 
(a) of sub-r. (1), or receives an application under 
gub-head (ii) of: cL (b) of the said sub-rule, it 
shall, on the application of the creditor who has 
attached the decree or his judgment-debtor, proceed 
to execute the attached decree and apply the net 


(1) 6 M. 418. 

62) 200. 111. ‘ 

3) 2 A. 290; 4 Ind, Jur, 359: 

159 Ind Gas, 541,458. 343; 22 Bom. D. R. 


1304. 
(5) 76 Ind. Cas. 679; 1R. 369; 2 Bur. L. J. 151; A. 


1. R. 1924 Rang. 21. : 
(6) 48 Ind. Oas. 183; 4 P. L, J. 336; (1918) Pat. 257; 


5P. L. W. 191. 
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proceeds in satisfaction of the decres -sought to ba 
executed.” 

The subrule thus provides that the 
attaching creditor may at once proceed 
to execute the attached decree as if he 
is the representative of the holder of that 
decree It isclear that if this mode is 
adopted, no sala of the attached decree 
would be necessary and it appears tome 
to be permissible to argue that if the 
framers of the Code contemplated the sale 
of the attached deoree, it was unnecessary 
for them to make this provision. It farther 
appears to me that this provision has been 
inserted in the Oode not only to avoid 
multiplicity of execution proceedings but 
also to safeguard the interests of the 
holder of the attgcheddecree, If the pro- 
cedure indicated by subr. (2) of O. XXI, 
r. 53is followed the surplus, if any, which 
might be left after satisfying the decree'ot 
the attaching creditor will become available 
for the benefit of the holder of the attached 
decree but if the} decree was liable to be 
sold in execution, thie result may not 
always follow. In the other provisions 
which relateto the mode of executing and 
attaching varying kinds of property, .no 
express provision is made as to the mode 
in which the decree is to be realised and 
it may, therefore, be inferred that in those 
cases attachment must be followed by the 
sale of the property attached. The refer- 
ence in O. KAI, r. 16 to those cases where 
the decree is transferred by operation of 
law is capable of explanation ia- 
as much as subdr. (2) of O, XXI 7. 
53 applies only to a decreas for money and 
for sale in enforcement of a mortgags or 
charge and some provision had to be made 
in respect of other kinds of decrees. I 


am, therefore, of opinion that the courts be-, 


low were correct in holding that the sale 
of Domi Lal Sahu’s money decree was not 
warranted by law aud the question now is 
whether the appellants could proceed to 
sell the prperties of the respondents in 
their capacity as purchasers of that dec- 
yee, It was contended by Mr. Sarjoo Prasad 
that the sale of the money decree should 
in the circumstances of the case ba re- 
garded as a merely redundant step and, 
therefore, liable to be ignored and it should 
be held that the appellants have sub- 
stantislly complied with the requirements 


of O. XX!,r. 53 in this case. The diffi-. 
culty, however, in the way of the appel-. 


aits asems to be this. Wnea they proceed- 
ed to get the monay decree sold and par- 
chased it, their decree against Domi Lal 
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Sdhü was satisfied and their execution case 
was dismiesed Under O. KAT, r. 57 upon 
the dismiceal of an application for ezecu- 
tion the attechment must be deemed to 
cease. It follows thatthe attachment ceat- 
ed on the 9th May, 1$27, upon which date 
the execuiion case was dismissed. The 
present execution case was started by the 
appellants two years later in the year 
1929 and the steps which they took inthis 
proceeding could be deemed’ to have been 
taken under O. XXI, r. 68 only if it was 
shown that the property wes still under 
attachment under that provision, but, as 
I have slready stated, the attachment had 
ceased to exist and in the present exe- 
cution proceeding the appellants have prc- 
ceeded in a new capacity, that istosay, in 
the capacity of pereons who have purchas- 
ed the money decree obtained by Domi 
Lal Sahu sgainst the respondents. The 
procedure which was therefore adopted 
was not really procedure which is con- 
templated in O. XXI, r. 53 and it appears 
to me that the courts below rightly held 
that the eale of the properties of the jadg- 
ment-debtor in those circumstances could 
not be upheld. The respondents heve fur- 
ther urged that Narendra Prasad being dead 
before the decrée was passed, the decree of 
Domi Lal Sahu wasa nullity. This is no 
doubt a substantial point and it appears 
that the respondents bave adduced 
both oral and documentary evidence in 
support of their allegation|but unfortunaltey 
the lower Appellate Court hes not gone 
into the question as it should have done 
and in view of the fact thet the appeals 
fail on the first point, it is not necessary 
to deal with themattar anyfurther. These 
appeals must be diemieeed with costs, 


Courtney-Terrell, C, ¢.—I agree. 
N/A. Appeals dismissed. 


LAHORE HIGH COURT. 
Criminal Appeal No. 237 of 1932. 
May 4, 1932. 
Susvl Lat, C. J. AND AGHA HAIDAHR, J. 
JUMMA FATEH MOHAMMAD — 
ConviotT—APPELLANT 
; versus 
EMPEROR-—OppoeitTE PARTY. 
Evidence Act (I of 1872), s.80—Confession to be 
taken asawhole—Penal Code (Act XLV of 1860), 
s. 800, Expl. 1—Mother of accused running away with 
her paramour—Paramour killed—Provocation to 
accused—W hether ‘grave and sudden,’ 
Where there is no other evidence to show affirma- 
tively tliat anyportion ofthe exculpating element 
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in a confession is false, the court must accept or 
reject the confession asa whole and cannot accept 
only the inculpatory element while rejecting the 
exculpatory element as inherently 
Emperor v. Balmukand (1), referred to. [p. 41, col 2.} 

Where the accused's mother eloped with her 
paramour on several occasions and had prior to the 
incident under trial, run way with her daughter 
aged 16 or 17 years, and the paramour on being 
suspected to be atthe bottom of the whole affair, 
was murdered by the accused: 

Held, that although the accused must have Been 
having pangs of shame and humiliation for many 
years owing to the disgraceful behaviour of his 
mother and the wickedness of the deceased, and his 
passions must havebeen roused to a white heat 
when his sister hadalso been taken away by the 
mother, yet, having regard to the provisions of Excep. 
1 tos. 300, Penal Oode, the provocation to the 
accused could not be said to have been ‘grave and 
sudden.’ [p, 41, col, 1.] 

. . e 

Oriminal Appeal from an order of the 
Sessions Judge, Jhelum, dated the 2nd 
February, 1932. 

Mr. Din Muhammad, for the Appellant, 

Mr. Abdul Rashid, for the Orown. i 


Agha Haidar, Jg.—Three persone, 
Jumma, Allah Dad and his son Buta, were 
committed by s Firat Olass Magistrate to the 
Courtof the Sessions Judge, Jhelum, to 
take their trial on 8 charge undere. 302, 
Indian Penal Gode, for the murder of one 
Ladhu, Allah Dad and Buta were 
acquitted, but Jummaa young man aged 
about 22 yesre, had been found guilty and 
sentenced to death. He has appealed to 
this court through Mr. Dia Muhammad end 
the record is also before the court under 
B. 374, Oriminal Procedure Oode, for con- 
firmation of the capital sentence. Musammat 
Sardar Bano is the mother of Jumma, 
accused. Some four years before the 
present occurrence she eloped with the 
deceased. A criminal complaint was filed, 
but the proceedings were dropped as the 
woman was restored to her husband. About 
a year after this incident, she was again 
enticed away by the deceased, but the 
matter was settled and the woman returned 
to her home. About a month before the 
murder of Ladhu, Musammat Sardar Bano 
left her home and this time took away with 
her Musammat Subah, her daughter, wife of 
Malik Khan. Tho deceased, 8 married män 
with a family was suspected to be at the 
bottom of this affair. It may be mentioned 
that Allah Dad is the father of Malik Khan 
and Bata is his brother. On 9th October, 
1931, Ladhu was murdered in the court-yard 
of one Bihadur who is related to Jumnia, 
accused, as his brother-in-law, Theitic dent 
is alleged to have been witnessed by Fazal 
Khan, P. W. No.3, Musammat Roshan Bano, 


incredible. - 
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P. W. No, 5 Karam, P. W. No, 6 
and Mirza; P. W. No.21]. Mirza is elleged 
< to lave seen only tha preliminary stages of 
the murder and says that Jumma bodily 
lifted the deceased and carried him inside 
the house of Bahadur and Buta strusk him 
on the head with his hatchet, The remain- 
ing three eye-witnesses depose that they caw 
tha attack upon the deceased when hatchet 
blows, both from tha sharp as well as the 
reverse tide, were being inflicted upon 
him. (His Lordship stated the nature of the 
injuries and proceeded.) 

Before the committing Magistrate the 
accused stated that,on the day in question, 
his wife had gone to his haveli to clean it, 
and that, while he was outside the haveli, he 
heard his wife's scream. He went inside 
and saw that the deceased had caught hold 
of his wife by the waist and had thrown her 
down, The deceased andthe accused then 
grappled together and the latter picked up 
an axe, which happened to be lying there, 
and inflicted a blow upon the head of the 
deceased with it. The deceased fell down 
and then the accused gave him 8 number 
of blows both with the sharp as well as the 
blunt side of theaxe, Two witnesses were 
produced by the accused Jumma in defence. 
One of them, Musammat Shah Bano, D. W. 
No. 1, supports the story of her husband snd 
further states that sha helped her husband 
in his attack upon the deceased by throwing 
stones at him and striking him with a stick. 
The other witness is Karam Ali. He’ also 
says that hesaw Jumma, accused, and the 
deceased grappling together while Musam- 
mat Shah Bano was beating him with 8 
thrashing club. The Sessions Judge has 
not accepted the evidence of these two 
witnesses for obvious reasons, as Musammat 
Bano is the wife of Jumma accused and is 
therefore a highly interested witness, while 
Karam Ali is also a near collateral of 
Jumma. Moreover, these two witnesses 
contradict each other and therefore no 
reliance can be placed upon their testimony. 
The Sessions Judge has based the convic- 
tion of the accused upon his statement 
before the Oommitting Magistrate as well as 
before the Sessions Oourt and held that, as 
no case of “grave and sudden provocation 
had been made out” the defence fell within 
the purview of s. 302, Indian Penal Code. 

In appeal ths learned Counsel for appel- 
lantraised two points. First, he argued 
that the confessions] statement ci the 
accuéed must be taken as a whole, and that 
as part of the statement is exculpatory, it 
must therefore be accepted and the accused 


JOMMA V. EMPEROR, 41 


should be given the benefit of s. 100, thirdly 
Secondly, bs pleaded that at any rate, Hxeep: 
1, 5, 300, [adian Penal:Oode, applied. Ho 
relied upon the Full Banoh dasision in 
Emperor y Balmuland (1), which lays dowa 
that: 

“where there is no other evidence to show affirmative- 
ly that any portion of the exculpating element in the 
confession is false, the court must accept or reject the 
confession asa whole and cannot accept only the 


inculpatory element while rejecting the exculpatory 
element as inherently incredible.” 


The proposition of lawis undoubtedly 
correct; but,ona perusal of the record, ite 
appears that the exculpatory statement is 
not altogether true. In the firat place there 
is no mention in if of the part which 
Musammat Shah Bano, D. W. No.1, is 
alleged tohave played in the attack upon 
the deceased. Basides,K han Sahib Riasat Ali 
Khan, P. W. No. 4,is a witness whose evi- 
dence has,for obvioua,reasons been accepted. 
This witness has stated that, on information 
received, he went to the scene of tha 
occurrence and met Jumma there. He 
asked him why they had fought, upon 
which Jumma replied that if was cover a 
woman; that Ladhu, Mirza and Bosu were 
on one side and he and Buta accused on the 
other, that the parties had pelted each other 
with stones, and that Ladhu had died in 
consequence of the injuries by etone- 
throwing. Ia view of this evidence, it 
cannot be said that the exculpatory portion 
of the confessional statement of the accused 
is correct, This being so, the argument 
based upon s.100, Indien Penal Code at 
once falls to the ground, even assuming that 
it had epplication other wise. 

Thera remains the questioa asto how far 
the accused can take advantage of the 
provisions of Excap..1, 8. 300, Indian Penal 
Oode, Itis nodoubt true that Musammat 
Sardar Bano, the mother of the accused, in 
spite of her maironly years, had bean 
bzhaving in ashameless mannerin running 
away with her paramour from time to time, 
but this was chronic, andit cannot be-said 
that the accused had received any “grave 
and sudden provocation” as contemplated 
by the aforesaid exception on this score. 
On the last oscasion, however, Musammat 
Sardar Bano had run away with her young 
daughter Musammat Subsn, aged about 
16-17 yeare, and the disappearance of the 
girl must have been a terribla shock to the 
accused. And while Musammat Roshan 
Bano, P. W, No. 5 the sister of the deceased, 

(1) 129 Ind. Oas. 258; A I. R. 1931 All.1; (1931) 
Cr. Cas. 1; 32 Cr. L. J.362; 524.1011; (1930) A. L. 
J. 1481; Ind, Rul. (1931) All, 130; L. R. 12 A. 33 

Y. 
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was weeping and wailing at his death, 
Jumma gave vent to his real feelings when 
he addressed her saying: 

“We have been crying for four years and now that 
Ladhu ha been killed you are feeling his loss very 
much.” 

I can very well understiand the pangs of 
shame and humiliation which the accused, 
who is a young man aged about 22 yeare, 
must have been feeling all these years 
owing tothe disgraceful behaviour of his 
mother and the wickedness of the 
deceased and his passions must have been 
goused to a white heat thia time when his 
little sister too had disappeared with her 
mother, It is true that the deceased was 
suspected to have been responsible for the 
whole affair. But it cannot be eaid, having 
regard to the provisions of Excep. 1, 
s. 300, Indian Penal Code, that the provoca- 
tion to the accused wes “grave and sudden.” 
This being so, the judgment of the trial 
Judge seems to bein accordance with the 
law as it stande. I would therefore affirm 
the conviction and sentence of the accused 
under e. 302, Indian Penal Co7e,and dismiss 
hia appeal, 

Shadi Lal, ©. J.—I agree, < 

n/a, ‘ Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Miscellaneous Petition No. 120 of 1931. 
August 26, 1932. 

NIYOGI AND GBILLE, A. J. Os. 
PARASHRAM BALAJI AND ANOTHER 
— APPLICANTS 
versus 
ASARAM AND OTHERs—N ON- APPLICANTS 

Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Value of sub;ect-matter— 
Interest from date of suitto dies datus and costa, 
whether can be taken into account. 

In calculating the value of the subject-matter 
in appeal for purposes of appeal to the ‘Privy 
Council interest awarded by the decreefrom the 
date of suit till dies datus, can be taken into ac- 
count, but not the costs ofthe suit. Moti Chand v. 
Ganga Prasad Singh (1), Nand Kishore Singh v. 
Ram Gulam Sahu (2},Ram Kumar v. Mohamad 
Yakub (3), Gooroo Persad Khoondv. Juggut Chunder 
(4), Gajadhar Mahton v. Ambika Prasad Tiwari (5) 
and Gajadhar Mahton v. Ambika Prasad Tiwari (6), 
referred to. [p. 43, cols. 1 & 2.] 

Application for leave to appeal to His 
Majesty in Council against the decision of 
this Court in F. A. No, 22 of 1930, dated 
the 12thSeptember, 1931, 

Sir Hari Singh Gour, and Mr. A. D. 
Mande. for the Applicants. 

Mr, M. R. Bcbde, for the Non-Applicants, 


PARASHEAM Y. ASARAM, 


1411. 0, 


Judgment.—This is an application 
for leave to appeal to His Majeaty in 
Council, The decision in this Fcourt did’ 
not affirm thatof the trial Court and the 
only question for considsration is whether 
the amount or value of the subject-matter 
of the suit in the court of first instance and 
in dispute on appeal to His Majesty in 
Council is Rs, 10,000 or upwards. Tt is 
contended on behalf of the non-applicadts 
that this condition laid down in s. 110 of the 
Civil Procedure Oode, is not satisfied. 

The suit was based on a mortgage and 
the principal sscured was Rs, 15,000. The 
claim in the trial Court was for 
Re. 12, 372-2-3 and there was also the usual 
claim for future interest on the decretal 
amount at 8 annas per cent, par mbnsen 
from the date of suit until the date of 
realisation. The actual amount decreed 
including interast up to the date of the suit 
was Re. 8,974- 11-0. To this was added 
further interest from the date of suit up to 
the dies datus, the 28ih April 1930, that id 
tosay,six months after the date of the 
decree, amcuating to Ra. 1157-10-0, The 
costs of the suit Rs. 83) 4-0 made the grand 
total Rs. 10,971-9 0. 

It cannot be questioned that the value of 
the sabjeci-matter of the suit in the court 
of first instance was over Rs 10,000; neither 
can it be questioned that in determining 
the valua ofthe subject matter in dispute 
on appeal to His Majesty ia Council bas 
costa of the criginel suit cannot be taken 
into account. Deducting this the tossl 
remains Ra. 10,132 5 0 which includes the 
interest from the date of the suit until the 
dies datus, The question is whether such 
interest can be allowed in thecalculation for 
the purposes of an appeal to His Majeaty in 
Ovuacil. 

On behalf of tha non-applicants reliance 
is placed on Mott Chand v, Ganga Prasad 
Singh (1), Nand Kishore Singh v, Ham Gulam 
Sahu (2)and Ram Kumar v. Muhammad 
Yakub (3). The cbservatiorsof Lord Davey 
in Moti Chand v. Ganga Prasad Singh (1) 
are not applicable to the present case since 
they have reference only to the’ amount of 
the value of subject-matter of the suit in 
the ccurtof first instance and euch value in 
the case before us is admittedly over 
Re. 10,600, Further, the case then under 
consideration,asin Ram Kumar v. Muham. 

(1) 2 A. 174; 29 I. A. 40;4 Bom. L.R. 159;6 O. 
W. N. 362; 8 Sar, 247 (P. O.) 
uke 17 Ind. Cas. 221; 39 O. 1037; 16 O. W. N. 

8) 55 Ind. Cas. 976; 42 A. 445; Z2U.P, Li R (A? 
142; 18 A L. J. 445, 
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mad Yakub (3), was purely amoney suit in 
which no mortgage was involved and in 
. our Opinion suits based on a mortagage 
standona different footing in reepect of 
interest pendente lite and up to the date 
fixed for payment which is a definite date, 

By the Transfer of Property Act (Amead- 
ing Supplementary Act of 1929) O. XXXIV 
T. Jl of the Oivil Procedure Code provides 
definitely for the payment of interest. 
Nand Kishore Singh v. Ram Gulam Sahu(2) 
was a decision in an application to review 
of an orderonan application for leave to 
appeal, and on an investigation of the facta 
arising in the original order it was found 
that even including the interest up to the 
dies datus,the value of the subject-matter 
fell short of the requisite sum of Rs. 10,000. 
The remarks of Jenkins, O. J., referring to 
the broad proposition in Gooroopersad 
Khoond v. Juggut Chunder (4) are therefore 
obiter, and we have been unable to find any 
decision of their Lordships where it has 
been laid down that such interest should 
not be added for determining the value of 
the subject-matter in dispute in appeal be- 
fore them in the case of suits based on a 
mortgage, Onthe otherhand, the decision 
in Gajadhar Mahton v. Ambika Prasad 
Tiwari (5) is a direct authority to the 
contrary, There it was held that in 
calculating the value of the suit in the 
court of first instance interest pendente lite 
with future interest up to the dies datus 
might fairly be calculated in determining 
the value of the suit. In that particular 
case the amount claimed without interest 
fell somewhat short of Rs. 10,000. The 
argument applies equally in the case where 
the claim was originally for more than 
Rs. 10,000 but the amount awarded exclu- 
‘ding auch interest fell short of that sum, 
but exceeded it incluiing such interest. 
Tbis case was carried to their Lordships of 
the Privy Oouncil: vide the reporé in 
Gajadhar Mahton v. Ambika F'rasad Tiwari 
(6) and although the respondents did not 
appear they, nevertheless, had lodged a 
case and it does not appear that their Lord- 
ships took any exception to the grounds on 
which the Allahabad High Oourt had grant- 
ei leave to appeal. We, accordingly, are of 
opinion thatthe subject-matter in dispute 

(478 M I. A.166; 3W.R. P.O. 14;13 Moo. P.O, 
472; 1 Suth. 399; 1 Sar. 742, 

5) 69 Ind, Oas, 645; 45 A. 133; 20 A. L.J,903; A. 
I. R. 1923 All. 78. 

(6) 87 Ind, Oas. 292; 47 A.459; 41 O. L. J. 450; 
27 Bom. L. R. 353; A. I, R. 1925 P. O. 169; L. R. 


6 A. (P O) 126; 49 M. L. J. 238: (1925) M. W. N. 
532; 22 L. W. 306 (P. 0.). 
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both in the trial Oourtand in appeal to His 
Majesty in Oouncil is over Rs. 10,0000, and 
that the case is one in which permission 
should be granted, 

The application is accordingly allowed. 
The costs of the application will be borne 


by the mnon-applicants. Pleader’s fee 
Rs. 60. 
A. Application allowed, 





LAHORE HIGH COURT. k 
Oriminal Miscellaneous Petition No, 51 
of 1931. 
April 8, 1932. 
TEK Osann, J. 
NATASA SINGH—AcoussD—PATITIONEg 
Versus 
EM PERO R—Opposire PARIY. 
Criminal Procedure Code (Act V of 1898), s. 526~ 
Transfer of case—Erroneous refusal of court to 
accept bail—Transfer, if justifiable. . 
Where a Magistrate erroneously refuses to accept 
bail and unnecessarily prolongs proceedings, the pro- 
cedure adopted by him is likely to raise apprehension 
in the mind of the accused, and transfer of the case 
is justifiable. D ia 
Mr. Mohammad Amin, for the Petitioner. 


Ovder.—This is an application for 
transfer of a criminal case from the court 
of Lala Wazir Ohand, Magistrate, lst Olass 
Rawalpindi, to another court of competent 
jurisdiction. The patitioners were challan ged 
under as. 420-120, Indian Penal Code, which 
is a bailable offence. On 27th January 1952 
the learned trial M2gis‘rite ordered their 
relsase on bail, The pstitioners being resi- 
dents of Ambala filed bail bonds duly 
verified by the Oantonment Magistrate. 
The trial Magistrate, however, for reasons 
which are obviously erroneous, twice refus- 
ed to accept the Oantonment Magistrate's 
verification and unnecessarily prolonged the 
proceedings until the Sessions Judge ac- 
capted the same bail bonds and ordered 
their release. The accused persons were 
thus kept in custody for about three weeks 
longer than they should have been, Though 
there is no reason to suppose that the 
learned Magistrate had any real bias in 
his mind against the petitioners, there can 
be no doubt that the procedure adopted by 
him was suchas is likely to raise a reason- 
able apprehension in the mind of the 
petitioners that they shall not have a fair 
trialin his court. I, therefore, accept the 
patition, withdraw the case from the court 
of Lala Wazir Oaand and ranit itto ths 
D.sirict Magistrate, Rawalpindi, who will 
try it himself, or assign it to any other 
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Magistrate of the First Olaga in the district, 
The petitioners have stated before me that 
they do not want a de novo trial. The 
Assistant Registrar will take steps to trans. 
mitthe record to the District Magistrate 
forthwith. 


N/a. Case transferred. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 10 of 1932, 
July 13, 1932. 

GRILLE AND NIYCGI, A. J. Cs, 
RAMOHANDRA BRAHMIN—Puaintirr— 
APPELLANT 

r i , versus 
Seth THAKURDAS AND cTHERS—DEFEND. 
ANTS—Respr NDENTE, 

Civil Procedure Code (Act V of 1908), 0. XX, r. 1— 
Judgment delivered in open court but not in presence 
of parties and without notice— Whether can be reversed 
in appeal on that sole ground—Scope of the rule— 
Rules of procedure Infringement, effect of. f 

The mere fact that a judgment though delivered 
in open court was delivered in the absence of 
parties and without notice to them, thereby infring- 
ing the provisions of O. XX, r. 1, Civil Procedure 
Code, does not warrant a reversal of the judgment 
in appeal. Sagarmal Marwari v. Luchmisaran Misir 

1), Fort Gloster Jute Manufacturing Co. v. Chandra 
Don Das (2); Mahomed Akil v. Asadun Nissa Bibee 
(3), Sher Khan v, Bahadur Shah (4), Bai Dahi v, 
Hargovandas (5), Kharak Singh v. Lachman Singh (6), 
and Nagiah v, Seshamma (7), referred to. [p.45, col. 1.] 

The object of the Legislature in enacting O. XX, 
y.1, is clearly to enable the parties in the suit to have 
prompt and public notice of the decision in that suit 
so as to enable them to conform to the adjective law 
in respect of periods of limitation enacted or periods 
during which conditional payments are prescribed, 
as for instance in matters of pre-emption or the mak- 
ing final of preliminary decrees. |ibid.] ngi 

Ifthe act of the court was without jurisdiction, 
or infringed a rule prescribed on grounds of public 


policy, the proceedings become a nullity ; if, on the- 


other hand, it is only an irregular exercise of the 
jurisdiction, a contravention of rules framed by the 
Legislature with a view to afford protection to the 
individual litigant, he might clearly waive the benefit 
thereof and would not be entitled to obtain a reversal 
of the decree except on proof that the merits had been 
affected. [ibid.] : 

First Oivil Appeal against the decree of 
the Second Additional District Judge, Bur- 
banpur, in Oivil Suit No. 3 of 193], dated 
the 30th September 1931. 

Mr. V. K. Rajwade, for the Appellant. 


: Judgment.—This appeal arisas out of a 
suit fora declaration that the judgment 
and decree in Civil Suit No, 2 of 1927 on 
the file of the District Judge, Khandwa, be- 
came a nullity on account of the non- 
observance of the provisions laid down in 
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O. XX, r. 1, of the Civil Procedure Oode. 
What happened‘in that case was that on. 
the 27th of July 1928, the District Judge 
heard arguments in the case and judg- 
ment was reserved without a date 
being fixed, Two months ‘later, on 
the 29th of September he recorded the 
following order: “None present, Judg- 
ment delivered. Inform the parties eor 
their Oounsels. Whera Oounsels are not 
available to sign order sheet inform the 
pērties by notices.” This judgment result- 


ed in the passing of. a preliminary 
decree and when thas decree was 
made final, about a yesr later, an 


objection was taken to it for the first time, 
and on the decree being made final the 
matter came up to this court in revision on 
the same point that is now taken, namely, 
that the preliminary decree wasa nullity. 
This court held in revision that it was not 
Bo and the plaintiff then brought a uit 
for a declaration out of which this appeal 
arisee, that the judgment was nullity, One 
of the iesues in the trial was whether the 
suit was barred by the desision in the 
previous suit and the learned Additional 
Districi Judge heli that the auit was bar- 
red in view of the fact that the decree 
became fine] in that the plaintiff had failed 
to appeal against it and had thus waived 
his objection to any irregularity in the 
préliminary decree and that consequently 
the present suit was barred by the principle 
of res judicata. An objection to tnis find- 
ing is set down in the memorandum of 
appeal but no argumenthas been addressed 
to us on the point and the learned Counsel 
has confined himself to ths question of O, 
XX, r.l. As we have been show nno reason 
against the correctness of the Additional 
District Judge's decision on the point of 
res judicata, this appeal should be dismia:- 
ed incontinently but in view of the fact 
that we consider it necessary 6) correst the 
impression that an omission to pronounce 
a judgment in open court is of such a nature 
as to render the judgment a nuilty, we 
proceed to pass an order onthe appeal on 
the arguments advanced by the learned 
Counsel for the appellant, 

The judgment was pronounced ia open 
court but not in the presence of the parties 
and without notics to them, and is thus 
clearly an infringement of the provisions 
of O. XX, r.1, The decrea itself is 8:gned 
on Yth Ostober 1928 and bears the signa- 
tures of the Pleaders in the cageand this 
would appear to amount to a valid pro- 
nouncement on that day: Sagarmal Mar- 
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wari ¥, Laehmisaran Misir (1). The mat- 
ter appears to us to be concluded by the 
arguments eet out in Forte Gloster Jute 

Manufacturing Co, v, Chandra Kumar Das 
' (2), where it is stated that if the act of the 
court was without jurisdiction, or infringed 
a rule prescribed on grounds of public 
policy, thé proceedings become a nullity; 
if, on the other hand it is only 
an irregular exercise of the juris- 
distion, a contravention of rules framed by 
the Legielature with a view to afford pro- 
tection to the individual litigant, he might 
clearly waive the benefit thereof and would 
not be entitled to obtain a revereal of the 
decree except on proof thatthe merits had 
been affected ; the mere fact that the court 
had acied in a manner contrary to that 
prescribed by the Code does not necessarily 
make what was done a nullity ; the effect 
depends upon the nature, scope and object 
of the particular provision which has beep 
violated. |There is no question, ag to the 
jurisdiction, of the District Judge with 
reference either to the subject matter, the 
parties, or!to the particular question in 
dispute. The object of the Lagislature in 
enacting O., XX, 7, 1, is clearly toenable 
the parties in a suit to have prompt and 
public notice of the decision in that suit 
Bo as to enable them to conform to the 
adjectiva law in respect of periods of limi- 


tation enacted or periods during--—which- 


conditional payments are prescribed, as for 
instance in matters of pre-emption or the 
making final of preliminary decrees, Nume- 
rous cases have been cited by the learned 
Counsel for the appellant but none of them 
shows any deviation from this principle. 
The decigion in Mahomed Akil v. Asadun 
Nissa Bihee (3), appears to us hardly in 
point ; neither does Sher Khan v. Bahadur 
Shah, (4), in which case a Judge on his 
predecessor's record delivered judgment 
without hearing any arguments at all, and 
judgment was set aside, In Bai Dahi v. 
Aargovnadas (5), the practicas in moffussil 
Oourte of delivering judgment cthsrwisa 
than in open court on due notice being 
given, was the subject of sirong disapproval 
by the Higa Court, a disapproval ia which 
we heartily and respectfully concur, but 
there is nothing in the report to show that 
the judgment so delivered was treated as 

(1) 75 Ind. Cas, 879 ; 1 Pat. 771 at page773; A. IR, 
1924 Pat. 129. 

(2) 51 Ind. Cas. 405 ; 46 O. 978; 29 O. L. J. 4385 24 
O. W. N. 791. 

3) 9 W. R.1. 


4) 91 P. R. 1904, 
(5) 30B. 455, 
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N./A. Appeal dismissed. 
(6) 66 Ind. Qas. 869; 47 A.332; 234A. L. J. 145 3 
L. R. 6, A. 131 Oiv.; A.L R, 1925, All, 293, | 

42), 05 Ind. Oas. 82; 41 M.L. J. 385; 14 L, W. 514; 
(1921) M. W. N, 866. 


LAHORE BIGH COURT. 

First Oivil Appeat No. 1523 of 1924 
April 14, 1931 

TEK UHAND AND JOHNSTONE, JJ. 
BISHAMBAR DAS AND OTHERg— 
PLarntTi FF3—APPSLLANTS | 

Versus 
KANSHI PARSHAD AND OTHER3— 
Daren sante—ResPonDEnts 

Civil Procedure Code (Act V of 1908), 0. XXII; 
T, 4—Abatement—Suit for division between two 
branches of joint Hindu family—Necessary parties— 
Appeal—Death of one member of family—Non-ims 
pleading of legal representatives—A ppeal, if abates— 
Hindu Law—Partition—Parties, i g 
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Where a suit is for @ division between two 
branches of a joint Hindu family, and not for parti- 
tion of the properties between all the alleged co- 
parceners nter se, the really necessary parties to 
the suit are the heads of each branch of the family 
and itis not obligatory on the plaintiffs to implead 
all the members of the two branches. And if during 
the pendency of an appeal in such a suit. a member of 
one of the branches who has been joined asco- 
plaintiff dies, the omission of the name of his legal 
representatives fromthe record willnot affect the 
decision of the appeal which will not abateon that 
account. [p.47, cols, 1 & 2.] 


First Civil Appeal from a decree of the 


BISHAMBAR DAS V. KANSHT PARSHAD. 


iå i. 6. 
Subordinate Judge, First Clase, Lahore, 
dated the§lt th March, 1924, 

Mesra. Jai Gopal Sethi and Dev Raj, 
Sawhney, for ths Appellants. 


Massra. Oert-l, Jagan Nath Aggarwal, 
Jagan Nath Bhandarri, Duni Chand, and 
Ram Saran, for the Respondents, 


Tek Chand, J —Ia order to understand 
the facta of this case, reference may be marie 
to the following pedigree table :— 








RAM SAHAI - 
| ; | 

Girdhari Lal Ohain Sukh 
Cand Lal : | 

Shiv Dayal Badri Parshad 
Tara Chand plaintiff No. 1. 

Manohar Lal, oe ga a 
daana Kalih, Parshad, Dev Karan Das, 
(alleged adopted No a a sent 


son.) | 


| | 
Jawahiri Ram Shiv Narsingh Shiam 





= 


| 
Har Parshad, Banarsi Rameshar 








Lal, Kumar, Kumar, Das, Kumar, defendant Das, Das, 
defend- defend- defend- defend- defend- No.9. defendant defendant 
ant ant ant ant ant No, 10. No. 11 
No.4. No. 5. No.6. No.8 No. 7. 
| 
~ | 
Bishambar Das, Tulsi Ram, 
plaintifi (alleged adopted 
mo 2. son, 
| ) ia [ | | 
Moti Ram, Joti Ram, Nand Lal Maya Ram Karori Mal Bhagwan 
plaintiff plaintiff Das 
No. 3. No. 4. a ig a a SE 


The parties are Aggarwal Banias, origi- 


nally beloging to Narnaul in the Patiala — 


State. They own considerable moveable 
and inmoveable property in the Lahore, 
Ferozepore, Ambala and Karnal Districte, 
and also in the Faridkot and Patiala 
States. The plaintiffs Badri Parshad. his 
son Bishambar Das and grandsons Moti Ram 
and Joti Ram live at Ambale, and the prin- 
cipal defendants Kanshi Parshad and 
Dev Karan Das and their sons live in 
Lahore Contonment. 

On the 30th August 1920 the plaintiffs, 
alleging themselves to be members of a 
joint Hindu family withthe descendants 
of Shiv Dayal, brought a suit against the 
latter claiming (a) a declaration that they 
were joint ownerg tothe extent of one-half 





defendants Nos. 12-15. 


in the immoveable propertias situate in 
the Lahoré and Ferozspora Distric a, des- 
cribed in detail in List A attached to the 
plaint, (b) partition of their half shara in 
the aforesaid properties and in the business 
conducted by the defendants in Lahore Oan- 
tonment and Akbari Mandi under the 
name ‘and style of Ohain Sukh Das-Badri 
Parshad, and (c! an account of the income 
and expenditure of the aforesaid business. 
Subsequently, by order of the Oourt, 
Manohar Lal, defendant No. 3, who claims 
to be the adopted son of Tara Ohand and 
defendants Nos.12 to 15 who are the sons 
of Tulsi Ram, alleged adopted son of Badri 
Parshad, were also made parties to the 
suit though the plaintiffs did not admit 
either of these adoptions, 
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The suit was ‘contested principally by 
Kanshi Parshad and Dev Karan Das‘and 
their sons. They denied that the plaint- 
. ifa were members of a joint Hindu family 
with them or had a share in the immove- 
able properties in dispute. They admitted 
that at one time the plaintiffs were “part- 
ners and co-sharers’’ in the firm known as 
Ohain Sukh Das-Badri Parshad, but alleged 
that the plaintiffs separated many years 
ago’on receipt of a substantial sum of 
money. In the alternative, they pleaded 
that if it was found that the plaintiffs and 
the defendants were members: of a joint 
Hindu family the plaintiffs could not 
maintain the suit without bringing into the 
hotch- pot the properties in the Ambala and 
Karnal Districts which were in their pos- 
session “and the business at Ambala con- 
ducted and managed by them. Lastly, it 
was urged that the suit was barred by limi- 
tation, estoppel and acquiescence. (His 
Lordship stated the various issues and pro- 
ceeded.) 

On these issues the learned Judge ex- 
amined the local Commiesioner and one of 
the Pleaders for the defendants and after 
hearing arguments proceeded to judgment. 
He held that the compromise was invalid 
as ib adversely affected tha interest of 
the minor plaintiffs. On the merits he found 
Issues Noe, 2, 5,10 and 11 against the plain- 
tiffs and accordingly dismissed the’ suit, 
From this decision the plaintifs have ap- 
pealed-to this Oourt. 

At the commencement of the hearing 
it wss pointed out by the learned Counsel 
for the respondents that Joti Ram, plaintiff 
No. 4, had died on 24th May 1928 aad that 
the application to bring his legal repre- 
sentatives on the record, filed on the 4th Da. 
cember 1923, had been rejested by Tapp, J. 
It was contended that the appeal had sba 
ted as a whole, as the claim wasone for 
partition of alleged joint family proper- 
ties, and such a claim could not be adjudi: 
cated upon in the absence of one of the co- 
parceners, After hearing Counsel at length; 
I am of opinion that this objection is with- 
out force. The pleadings of the parties 
show beyond doubt that the suit is not for 
partition of the properties between all the 
alleged: co-parceners inter se, but what is 
prayed for, isa division between the two 
branches of the family, i. e, Badri Parshad 
andhis son Bishambar Das and grandsons 
on one side and the desceadants of Shiv 
Dayal on the other. It issettled law that to 
such a suit the really necessary parties are 
the heads of each branch of the family 
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and it is notobligatory on the plaintiffs to 
implead all the members of the two branch- 
es, The snit could have, therefore, pro- 
ceeded if Badri Parshad had been the sole 
plaintiff and Kanshi -Parshad and Dev 
Karan Das the sole defendants, and any 
decree passed in the suit would have been 
binding upon their descsndants. Eviden- 
ly Joti Ram minor, like his brother 
Moti Ram snd father Bishambar Das had 
been joined as co-plaintiff ex majori cautela 
and his subsequent death and the omis- 
sion of the name of his son from the re. 
cord does not affect the decision of the 
appeal, The appeal has not abated, and 
the objection must be overruled. 

(The rest of the judgment is not material 
for the purposes of this report.) 

Johnstone, J.—I agree. 


N./4. Appeal accepted, 


LAHORE HIGH COURT. 
Civil Ravision Petition No. 296 of 1932. 
October 17, 1932, 

Jar Lat, J, 
BISHAN SINGH—Jvpament-Destor— 
PETITIONER 


VETSUS 
Fiem GURMUKH RAM-WADHAWA 
RA M—-Drorer-HOLDER—RESPONDENT. 

Provincial Insolvency Act (V of 1920), 8. 58—Ap- 
pointment of ad interim Receiwver—Right of execution 
creditor to proceed with execution, whether affected, 

According tos. 52 of the Provincial Insolvency 
Act, asnow amended, there is no difference between 
a Receiver appointed after adjudication and an 
interim Receiver go far as theright of a decree- 
holder ina simple money decree to execute his 
decree by attachment and saleof the insolvent’s 
property is concerned. Ram Gopal-Ram Parshad v. 
Gula Mal-Ghasi Ram (1). not followed, Firm Madhu 
Ram-Budh Singh v. Raj Kishen Receiver of Firm 
Radha Kishan & Sons of Delhi (2), followed. 

Petition for Revision from an order of the 
District Judge, Lyallpur, dated the Isth 
April, 1932, affirming that of the Subordi- 
nate Judge, Foarth Olass, Lyallpur, dated the 
llth January, 1932. 

Mr. Madan Lal, for Mr. J. G, Sethi, for 
the Petitioner, 

Mr, Shah Nawaz, for the Respondent. 


Judgment.—tThe facts are stated in 
detailin the judgment of the learned District 
Judge and need not be repeated here. The 
respondent has attached certain property of 
his judgment-debtor in execution of 4 
simple money décree. It appears that the 
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respondent is alsoa mortgagee of the same 
property and attechment is subject to his 
rights asẹ mortgagee, In the meantime 
proceedings sre being taken to adjudicate 
the judgment-debtor as an insolvent and 
an interim Receiver has been appointed. 
The learned District Judge has, following 
Ram Gopal- Ram Parshad v, Gula Mal Ghasi 
Ram (1) the correctness of which, however, 
he is inclined to doubt in view of a decision 
of the Madras High Oourt, held that the 
appointment of an interim Receiver cannot 
affect execution prcceedings taken at the 
instance of a decree-holder and that in this 

“ respect there is} a difference between a Re- 
ceiver appointed after adjudication and an 
interim Keceiver. A contrary view to that 
taken in Ram Gopal-Ram Parshad v. Gula 
Mal.Ghasi Ram (|) was taken by a Division 
Bench of this courtin Letters’ Pateni Appeal 
No. 40 of 1232 Firm Madho Ram-Budh Singh 
v.. Raj Kishen, Receiver of Firm Radha 
Kishan & Sons of Dethi (2). In that case 
the previous cases of the Madras High 
Court and of other courts were considered 
and it was held that according to s, 52 of 
the Provincial Insolvency Act, as now 
amended, there is no difference batween 
a Receiver appointed after adjudication and 
an interim receiver so far as the right of 
a decree holder ina simple money decree 
to execute his decree by attachment and 
sale of the insolvent’s property is concerned 
and that auch property vests in the interim 
Receiver in the same manner as ina Receiver 
appointed after adjudication, That being 
so, the, execution proceadings which have 
been taken in the courte below at thein- 
stance of the decree-holder, the respondent, 
must be held to be against the provisions 
of 3, 52o0f ‘the Provincial Ineolvancy, Act, 
and without jurisdiction and. must, there- 
fore, be set aside. 

‘The respondent claims to be & mortgagee 
of the property which has been attached. 
It is obvious that his rights as.a mortgagee, 
whatever they may be, cannot ba affected 
by this order and thcse rights must -be 
dealt with as provided in the Provincial 
Insolvency Act in case the Recsiver proceeds 
to dispose of the property. If the pro. 
perty was.atteched from the possession of 
the respondent or was taken possession of 
by the Receiver from his possession then 
presumably it will have to be returned to 
him if theinsolvency proceedings subsequ- 
ently fail. This is, however, a matter which 

(1) 128 Ind. Cas. 292; A. I.R. 1930 Lah. 851. 


(2) 138 Ind. Oas. 821; Ind. Rul. (1932) Lah, 539; A. I, 
R.1932 Lgh, 471; 33 P, La R. 790, 
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is rot directly before me and I have merely 
mentiored it as the learned Counsel for the 
respondent was apprehensive that his rights 
as mortgagee may suffer by this order, 

I accept this appeal and, setting aside ` 
the order of the learned District Judge 
and also of the executing Court,hold that the 
rights of the insolvent judgment-debtor vest 
in the Receiver and are not capable of being 
sold in execution proceedings at the present 
stage. In view of the fact that the jwdg- 
ments of the courts below had the support 
of a judgment of this court, I leave the 
parties to bear their own costs, 

Nfa Appeal accepted, 


——— ~~. 


NAGPUR JUDICIAL COMMIS- 
SIONER S COURT. - 
Oivil Revision Application No. 267-B 
l of 1931. 
June 28, 1232, 
Vivian BOSE, A. J. O. 
RADHA VALLABH SHEOKARAN— 
OREDITOR— ÅPPLIOANT 
versus 
AWOHIT RAJARAM—DzstTor—Non- 
APPLICANT 

Civil Procedure Code (Act V of 1908),0. IX,r. 4— 
Dismissal pin default—Application to restore—Com- 
promise— efusalto consider —Non-exercise of juriss 
diction—Provincial Insolvency Act (V of 1920), 3.4 
(1), 75—Review—Powers of Insolvency Court—Re« 
visional jurisdiction, scope of. | 

The provisions of O, IX, r.4, Civil Procedure Code, 
are mandatory and when an application. for restora- 
tion is made the court is bound to exercise its juris- 
diction by considering the matter on its merits and 
then deciding on it one way or the other. If suffici+ 
ent causefor the non-appearance is shown, it ia 
bound to restore the case to file and has no choice in 
the matter. . 

Where onthe ground that there wasa compromise 
in a case, the court refused to consider an application 
to restore a suit dismissed in default ; 

Held, that the urder was not a judicial order under 
O. IX, r. 4, when the terms of the compromise wera 
not looked into, and there wasa refusal to exercise 
a jurisdiction which the Court was bound to exercise 
under the law. 

The powers of revision of the High Court under s. 
75, Provincial Insolvency- Act, are wider than those 
under s. 115, Oivil Procedure Oode. Interference is 
proper when the orderof the lower Courtis not 
according to law. 

A court acting under the Provincial Insolvency Act, 
has power to review its ownorders under s. 5 (1) read 
with O. XLVII, r. 1. Oivil Procedure Oode. Official 
Receiver, Tanjore v. Nataraja Sastrial (1), Abbireddz 
y, Venkatareddi (2)and Mannu Lal v. Kunj Behari 
Lal (3), referred, to. 


Application for Revision from an 
order of the District Judge, Akola, dated 
the 28th Augnset 1¥31, in Mis, O. A. 
No. 56 of 1931 arising out of an order 
peesed on llth April, 1931, by the 
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First Class Sub-Judge No, 3, Akola, in 
Insolvency Case No. 3 of 1931, dated the 
lith Aovril, 1931. 

` Mr. W. B Pendharkar, for the Applicant. 

Order.—This application relates] to 
an order restoring a case to file. The 
facts are notin dispute. On Ynd January, 
1930, the applicant Radhavallabh applied 
to have his debtor Awachit declared insol- 
vente On 12th November, 1930, the date 
fixed for hearing, both parties appeared 
before the first Oourt and stated they had 
cm6 toa compromise, They, therefore, asked 
for -a couple of hours time to geta petition 
drawn up by a potition-writer. This was 
granted, but the learned Judge interpret- 
ed the application somewhat literally. He 
called the case again almost exactly two 
hours later, and finding nobody there, 
dismissed it in default. Shortly after 
this the parties appeared with their com- 
promise petition and asked to hare it 
recorded. On being told the case had al- 
realy been dismissed in default they asked 
to have it restored to file, explaining they 
had already appeared and been given per- 
mission to get their petition drawn up,and 
that the writing of it had taken a litule 
longer then they had expected. The learn- 
ed Judge rejected the application and 
passed the following order:— 

“In view of the compromise I see no reason to grant 
the application” 

This was clearly wrong. 

Uader O. XI,r.4 of the Oode of Oivil 
Procedure, the court is given a definite 
jurisdiction to entertain an application for 
restoration of a case to file. The provisions 
are mandatory andthe court is bound to 
exercise its jurisdittion by considering the 
matter on its merits and then deciding on 
it one way or the other. If sufficient cause 
for the non appearance is shown,it is 
bound to restore the case to file and has 
no choice in the matter, 

In the present case the cours did not 
exercise ita jurisdiction. It refused to do 
so. It declined to consider the application 
for restoration because there had been a 
compromise, It did not even examine the 
terms of this compromise. Therefore there 
was no judicial determination of the ap- 
plication on that date, | 

After this on 10th December, 1930, Rad- 
havallabh again applied to have the cage 
restored to file, and thie time the appli- 
cation was allowed. The learned Judge 
of the Appellzte Court has set aside this 
order cn the ground thatthe first order 
dated 12th November, 1920, was on the 
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merits and so the applicatioaon 10th De- 
cember, 1930, was beyond time. I am of 
opinion he was wrong. There was no judi- 
cial consideration of the first application. 
There was on the contrary a deùnite re- 
fasal to consider it, and consequently a 
refusal to exercise a jurisdiction whis 
the court was bound to exercise underthe 
law. Thesecond application dated 10th 
Dacember, 1930, was written within 30 
days of the dismissal on 12th November, 
1930. S> even if the application is regard- 
ed as an independent one and not 
one in revivalofthe first which had not 
then besen considered, it was still within. 
tims under Art. 163 of ths Indian Limi- 
tation Act. Oonsequently ths court was 
competent to entertain it: and sines it 
was satisfied that there was sufficient ‘cause 
for restoratior, had jurisdiction to pass the 
order itdid. The Appellate Court was 
therefore wrong in interfering with the 
“first Oourt’a order on the ground that it 
had acted without jurisdiction, 

Thera was alsoanother ground on which 
the first Court could have acted. Even if 
the original, order had been a judicial 
one, the learned Judga was fully competent 
to review it, There is no quastion that 
“the order was wrong, for the application 
was not considered on the merits and ths 
terms of the compromise were not even 
looked at, There was, therefore, “an error 
-patent-on the face of the record” which 
the court had jarisdiction to correct under 
s. 5 cf the Provincial Insolvency Act read 
with O XLVII, r. 1 of the Code of Civil 
Procedure: Official Receiver, Tanjore 
v. Nataraja Sastrial (i) Abbireddi v, Ven» 
katareddi (2), Mannu Laly. Kunj Behari Lal 
(3). The s3cond application was well 
within time under Art, 173, therefore, no 
question of limitation could have arisen, 

The only question is whether this court 
has power under its revisional jurisdiction 
to interfere with the order of the Appel- 
late Court. The learnd Pleader for the 
applicant contends that it has and cites 
Laxmandas v. Chunilal (4), I prefer, how- 
ever, to decide the matter on another 
ground without expressing any opinion 
on the questions raised in that decision. 
The present application is under ga, 

(1) 72 Ind. Oas, 225; 46 M. 405: 44 M. L. J. 2651, 
(1923) M. W. N.212; A. I, R. 1923 Mad, 355. 

(2) 62 Ind. Gas. 712; 41 M. L, J. 60; 13 L. W., 54]; 
(1921) M W. N. 646, 

(3) 67 Ind. Oas. 317; 44 A. 605; 20 A. L, J. 517; 4U. 
P.L. R. (A) 66; A. I. R.1922 All, 206. 

(4) 130 Ind. Cas. 145; 27 N. L. R. 251 at p. 256; A, 
I, R. 1931 Nag. 17; Ind, Rul. (1932) Nag. 49, 
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75.0 of Cthe: Provincial Insolvency Act 
of: 19202 which gives the High Oourt 
wider. powers than those giver unders. 
115 of the Code of Oivil Procedure. Under 
8..75 the High Court has to satisfy itself 
that the order made by the District Court 
in: appeal was “according to law:” Muila’s 
Law of Insolvency, page 559. I am of opinion 
that it was not. Consequently i am entitl- 
éd to. interfere, ` A 

vI accordingly. reverse the order of the 
Appellate Court and restore that of the 
first Court, This application is not op- 
posed; éo there will be no order as to 
costs. ; ` 


N, Jai - Application allowed. 





CALCUTTA HIGH COURT. 
Original Oivil Suit No. 1319 of 1929, 
h August 3], 1931. 
OOBTELLO, d. 
2 +; OARR-LAZARUS PHILLIPS AND 
ete y on OTHERS— PLAINTIFFS 


p’ 


irs 


Boe Ly A x VETSUS 

: ALFRED ERNEST MITOHELL anp 
aa b E ERE a 

. Civil, Procedure Code (Act V of 1908), 8, II 
IVi—‘Might and Pee ea pes a 
tion asto whether contract -represented agreement— 
Res judicata—Bar. 

- A made a loan of 40 lakhs of Rupees to B on the 
mortgage of certain properties, and P, Q andR 
guaranteed the loan to the extent of Rs. 6 lakhs 
each, B did not pay the loan and the executors 
of A sued P,Q and R on their contract of guarantee, 
P, Qand R contended that their liability as per the 
terms ofthe contract of guarantee, came into exis- 
¥encé only.if and when the mortgage had been 
enforced and was found deficient to meetthe loan 
E also put forward an alternative plea alleging that 
the contract did not properly represent the real 
bargain between the lender and the guarantors but 
their plea was abandoned. The suit was decided in 
favour of P, Q and R, Subsequently they filed a 
suit for rectification of the contract of guaran- 


tegi. 

_ Held, that the subsequent suit was barred 

8.11, Expl. 4, Civil Procedure Code, concn ak 
the question whether the contract of guarantee 
teally represented the agreement between the 
guarantors and the lender not only-might but ought 
to have been made aground of defence in tho 
prior suit. ` Moottoo Vijaya Raganadha Bodha 
Gooroo Swamy Periya Odaya Tever v., Katama 
Natchiar (L)and Doorga Persad Singh v, Doorga 
A (2), referred to. [p. 53, col. 1.] 

.- Messrs.. Pugh, H. D. Bose ana Bagram, for 
the Plsintife. ` et 

:. Messra. S..M. Bose and Page, for the De- 
fendants, =. tl. 
- Judgment —This matter is the sequel 
to .@ previous suit (No. 1476 of 1928 ) bet- 
ween the same parties, In the former suit, 
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the piesent deféndants were the plaintiffs 
and the present plaintiffs were the defend- 
ants, The plaintiffs were suing the defend- 
ents upon 4 certain contract of guaranted 
and their case was that under that contract, 
Carr Lazarus Phillipe, Arrathoon Macker- 
tcom Arrathoon and Arrathoon Theodore 
Oreet were liable to pay to them, as the exe~ 
cutors of one Arrathcon Stephen, a total 
sum of Rs. 18 lakhe, which, by the terme 
of the contrect in question, they had guseren- 
teed to the extent of Rs. 6 lakhs, each, in 
respect of a loan of Re, 40 lakhs made by 
Arrathoon Stephen to J. O. Galstaun. That 
loan had been made upon the security of 
‘a mortgage of certain properties belonging 
to the borrower. The case for the plaint- 
iffs in the previous suit was that, by the 
terms of the contract of guarantee, the 
guarantors were liable to pay the sum they 
had respectively agreed to pay, immediately 
on the borrower making default in payment 
to the lender. The defendants, on the 
other hand, contended that, by the terms 
of the guarantee their liability only came 
into existence, if and when the mortgage 
had teen enforced andit had been found 
that there was a deficit in the amount 
realized upon the sale of the mortgaged 
properties. The previous case came before 
Buckland, J.; and he upheld the conten- 


‘tions of the plaintiffs in the suit and made 


a decree intheir favour. The defendants 


in that suit, that is to say, the present 


plaintiffs, thus finding that their contention 
with regard to the meaning of the terms 
of the contract of guarantee was not correct, 
instituted the present suit, in which they 


‘gay in effect that, as the contract of guaran- 


teejhas been interpreted in a manner adverse 
to them, it does not properly represent the 
real bargain between them and Arrathcon 
Stephen. ‘They cay that they were only 
induced to give the guarantee embodied in 
the contract upon a representation made on 
behalf of the lender, by one Gregory Avietick 
Artathcon, that they would only be called 
upon to provide the sum of Rs, 6 lakhs' 
each, making the total sum cf Rs, 18 lakbe, 
in the last recort, ehould it ultimately be 
fcund that the mortgeged properties did 
not realize sufficient to statisfy the debt 
due from J, ©, Galstaun to Arrathoon 


- Stephen, 


In other words, they now contend that 
the real agreement between them, as 
guarantors, and the lender, Arrathoon Step- 
hen, was that they should only te liable 
to the extent of any deficit after the mort- 
gaged properties bad been sold, They 
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accordingly pray. in this suit that .the 
terms of the contract of guarantee should 
_ be rectified so as to represent the actual 
bargain between the parties. This suit 
was, as I have said, instituted in conse- 
quence of the judgment given by Buckland, 
J. But at the same time, the present plaint- 
iffs appealed: against the judgment of 
Buckland, J., and eventually that#judgment 
wa#reversed by the Appeal Court here con- 
sisting of O. O. Ghose, and Page, JJ. Asa 
result of that decision of the appeal court 
the present suit appeared to be unecessary, 
asthe contentions of the guarantors with 
regard to the meaning of the contract of 
guarantee had been upheld by O. O, Ghose, 
J.,and Page, J. The present defendants, 
howevef, carried the other suit to the Judi- 
cial Oommittee of His Majesty's Privy 
Council, and there the Board reversed 
the decision of the Court of Appeal here and 
restored the judgment of Buckland, J. 
Thereupon the present plaintiffs proceeded 
with the suit with which we are now con- 
cerned. Put shortly, the whole matter 
comes to this, that the present plaintiffs, 
having found it finally decided against 
them that their construction of the contract 
of guarantee was not correct, now seek to 
say that, that being the case, the contract 
dogs not represent the true agreement bət- 
tween them and Arrathoon Stephen, As 
an answer to the case made by the plaintifis 
in the present suit the defendants have 
traversed the plaintiffs’ allegations with 
regard to the actual terms of the agree- 
ment, which were ultimately embodied in 
the written contract of guarantee and they 
have also set up a plea in bar which is 
contained in para, 6 of the written state- 
ment in these term: 
“In any even these defendants submit that the pre- 
sent suit is barred by estoppel and res judicata or 


principles analogous thereto by reason of the plaintiffs’ 
conduct and the decision in Suit No. 1476 of 1928,” 


that is to say, the previous suit between 
the parties to which I have referred. In 
order that the point raised in that para- 
graph of the written statement might be 
disposed of, it was agreed between ths 
parties that it should be determined as a 
preliminary issue, and the matter accord- 
ingly comes before me upon that question 
and that question alone. It is obvious 
that if this point is decided in favour of 
the defendants, that of itself would be 
sufficient to put an end to thesuit. On 
the other hand, if tha defendants are not 
entitled. to rely on the plea contained in 
para, §, then the suit must proceed to trial 
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and evidence gone.into upon the main 
question raised by the plaintiffs herein, 
lt is to be observed ‘at the outset that 
of res judicata is a - part 
of the wider general principle of estoppel. 
As regards this preliminary point, the 
defendants are relying mainly on the 
‘doctrine of resjudicata as a bar to the 
plaintiffs’ claim, though they also say 
that the defendants are estopped from 
succeeding in their present claim by 
reason of their conduct, that is to say, 
their conduct in connexion with the pre- 
vious suit. Mr. S.M, Boss, on behalf of 
“the defendants, has argued that the 
matter is really covered by the provisions 
of s, 11, Oivil Procedure Oode, which con- 
tains a statutory definition of “res judicata” 
and gives explanations with regard to the 
circumstances in which it operates. In 
particular, Mr, Bose relied upon the pro- 
visions of Expl. IV annexed to s. ll. 
Section 11 reads as follows: 

“No court shall try any suit or issuein which the 
matter directly and substantially in issue has béen 
directly and substantially in issueina former suit 
between the same parties, or between parties under 
whom theyorany of them claim, litigating under 
the same title, ina court competent to try such 
subsequent suit or the suit to which such issue has 


been subsequently raised and has been heard and 
finally decided by such court.” 
And Expl. IV says: . 

“Any matter which might and ought to have been 
made a ground of defence or attack in such former 
suit shall be deemed to have been a matter directly 
and substantilly in issue in such suit,” i 


Now, inorder to ascertain whether the 
present case falle within the ambit of s. 
11 and Expl. IV, it is necessary. to 
examine with some care what the position 
was in the former suit as between the 
parties to the present suit. Mr. Bose bas 
argued that the question whether the 
contract of guarantee really represented 
the true agreement between the guarantors 
and the lender was raised in the previous 
suit, or, at any rate, might have been 
raised and ought to have been raised in 
that suit.. There is tomy mind no doubt 
whatever that the issues which are now 
raised in the suit before me might have 
been raised in the previous suit, but 
there is still the more difficult question 
of whether they ought to have been raised 
by the defendants in that suit. The first 
point to be considered in this connexion 
is; what was the precise nature of the 
claim made by the executors of Arrathoon 
Stephen in Suit No. 1476 of 1928, and 


reference tothe plaint in that- suit shows - 


that what they were claiming was a 
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decree against. each of the defendants for 


‘ the sum of Rs, 6 lakhs. In other words, 
the executors of Arrathoon Stephen were 


claiming a specific sum of money which. 


they alleged’ was due to them under the 
contract of guarantee. As I have already 
pointed out, the main answer to that 
claim was to the effect that it was pre- 
mature because it had not then been ae- 
certained or become apparent whether or 
not upon an enforcement of the mortgage 
security there would be any deficit 
. _ But it seems to me clear beyond all doubt 
that the defendants could, in answer to 
, the plaintiffs’ claim, have contended, im 
_the alternative, that if the contract of 
guarantee did not béar the meaning they 
-sought to put upon it, then in that event 
it . did not represent the real bargain bet- 
ween the parties. It is clear that those 
two defences could have been pleaded in 
the alternative. What actually happened 
was that defendant No, 2in that previous 
.suit, Arrathoon Theodore Oreet, did in 
fact raise both those defences in answer 
to the claim of the plaintiffs. (His 
- Lordship stated the relevant paragraphs 
from the written statement and proceeded), 
Those paragrahs make it perfectly plain 
that ths defendant Arrathoon Theodore 
Oreet did in fact put forward the very 
matters on which he now relies in the 
. present suit as constituting a ground for 
the rectification ‘of the contract of gua- 
rantee. The other two defendants in Suit 
No. 1476 of 1928 did not, in their written 
statemente, raise the defence that the 
instrument of guarantee did not represent 
the real intention of the parties to it, 
They were content in the previous suit to 
take their stand upon their submissions 
with regard to the true construction of the 
instrument of guarantee itself. However 
when the suit was being heard before 
Buckland, J., on 26th April, 1929, Counsel 
appearing for the three defendants, Mr. 
Ameer Ali and Mr. Olough for defendants 
Nos. l and 3, and Mr. Meyer for defendant 
No. 2, followed the common practice of 
‘the courts inthis country and raised the 
issues which they wished the court to de- 
termine in the suit. It appears from the 
minutes of the proceedings before Buck- 
land,J., on the date I have mentioned 
that Mr. Ameer Ali raised the following 
issues : f 

(1).. Was it agreed by the terms of the guarantee 


contained in the letter of 9th February, 1927, that the 
defendant should only be liable for any deficiency 


< , after sale of the property mortgaged to secure the 


loan of 40 lakhs by Stephen? 
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(2). Have the defendants been discharged from 
their liability on the said guarantee by thesub- 
mortgage, dated 14th February, 1927, by Stephen, in 
favour of the Imperial Bank ? * 

It appears from the minutes that Mr.’ 
Meyer on behalf of defendant No, 2 adopt- 
ed the issues raised by Mr. Ameer Ali 
and it also appears that he deliberately 
abandoned any defence {based on any 
agreement or otherwise apart from the 
letter of guarantee and did not raise sany 
other issue. It seems to be clear, therefore, 
that atanyrate so far as defendant No. 
2 is concerned, upon the broad principle 
of estoppel he cannot now be heard to-set 
up his present contention and found a 
claim for rectification (which after all is 
only a defence by way of attack), having 
regard to the attitude adoptedeby him 
through his learned Oounsel at the hearing 
of the previous suit Buckland, J, in his 
judgment referred to the matter in these 
terms: 

“On behalf of defendant No. 2, Mr. Oreet, the issues 
submitted on behalf of the other defendants were 
adopted. Learned Counsel who appeared for Mr, 
Oreet, who had by paras. 7 and8 of his written 
statement (as a matter of fact that should have been 
paras. 6 and 7) indicated a defence apart from any 
question of the terms of the letter of guarantee, 
stated that he abandoned anything basedon agree- 
ment or understanding outside that letter. The case, 
ers: resolves itself intoa question of construc- 
100. 


And his Lordship proceeded to deal with 
the matter solely upon that basis. 

As regards the other defendants in the 
previous suit, defendants Nos. land 3, 
Oarr L3zarus Phillips and Arrathoon 
Mackerthoom Arrathoon, it seems to me 
that it would have been open to their 
learned Oounsel, having regard to the 
practice which obtains in courts in this 
country, if they had thought fit, to have 
asked the learned Judge at the trial to 
allow them to raise the same issues which 
had been raised by their co-defendant 
Oreet in paras. 6 and 7of his written 
statement, Itis generally the practice of 
these courts to allow the parties, if they 
so desire, to travel outside the strict ambit 
of their written pieadings, when it appears 
desirable that this should be done, in 
order that the matters in dispute between 
the parties may be finally determined, 

I cannot help feeling that if Mr. 
Ameer Ali, in the exercise of his dis- 
cretion, had wished to dc otherwise than 
fall into line with the learned Counsel 
appearing cn behalf of Mr. Oreet, he 
might even at the irial have raised at 
the defence the very matter which is in 
issue between the parties “in this suit, 


1933 


Apart: from that aspect of the case 
however in my opinion, the preliminary 
point which I have to determine does fall 
within the scope and contemplation of 
the provisions of s. 11, Civil Procedure 
Code, and, in particular, within the 
terms of Expl. 4. It has to be 
borne in mind that the court has to deal 
with this matter in accordance with the 
law of this country as laid down insta- 
tutory form. For good or ill much of 
the law to be applied in the courts in 
India, has been embodied in the form of 
a Code and, therefore, it is not always right 
to attempt to adjudicate on points of law 
or points of practice by reference to 
English decisions on analogous points. 
With regard to s. 11, Expl. 4, there 
are a number of authorities in this country, 
the effect of which can be summed up 
in this way. If a matter which forms 
the ground of attack in a subsequent suit 
could have been alleged as a ground of 
defenceina former suit but was omitted to 
be so used in that suit, it must be deem- 
ed to have been primarily or substantial- 
ly in issue in that suit within the 
meaning of Expl. 4. Now the ground 
of attack inthe present suit is that the 
instrument of guarantee did not fully re- 
present the actual agreement arrived at 
between the guarantors and the lender, 
That is the basis of the plaintiffs’ claim 
in this suit 

Itseems to me clear beyond all doubt 
that that ground of attack could have 
been alleged as a ground of defence in the 
former suit, In fact as I have already 
pointed out, it was so alleged by defendant 
No. 2, although at the trial he through 
his Oounsel, thought fit to abandon that 
particular line of defence. I have no doubt 
that had the other defendants so chosen 
they could have taken that defence in their 
written statement, or they might even have 
been allowed to raise it at the trial before 
Buckland, J. In support of the proposition 
which I enunciated a few moments ago, I 
would refer to the cases of Moottoo Vijaya 
Raganadha Bodha Gooroo Sawmy Periya 
Odaya Taver v, Katama Natchiar (1), and 
Doorga Persad Singh v. Doorga. Konwari (2). 
The test to be applied for determining whe- 
ther or not the matter might and ought—in 
the words of Expl. 4—to have been made 
a ground of defence in the former suit, is 


(1) IML A. 50; 10 W. R, P. 0.1;2 Sar. 
212 


(2) 4 O. 190; 51. A. 149; 30. L, R. 31; 3 Sar, 
827 (P. 0.)- 
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indicated by Sir Dinshaw Mulla in his 
admirable notes on s, lI, Civil Procedure 


Code, in these words; , 

“The question whether a matter might have been 
made a ground of attack or defence in the former suit 
rarely represents any difficulty. Whether it ought 
to have been made a ground of attack or defence, 
depends upon the facts of each case. As a general 
rule every ground of attack with reference to title 
sued on must be pleaded if necessary in the alternative, 
for the plaintiff will not be allowed to make a fresh 
case afterwards.” : 

I have no doubt whatever that the matter, 
which is now a ground of attack in the pre- 
sent suit, not only might but ought to have 
been made a gronnd of defence by all the 
defendants in the previous sult. Therefore 
this is a matter which does fall within the 
purview ofs. 11, Explo. 4, Civil Procedure 
Qode. Mr. Paghon behalf of the plaintiff 
in his vary cogent argument before me, 
relied upon the well-known English case of 
Wilding v. Sanderson (3). At first sight 
this case does appear to be favourable to the 
argument which Mr. Pugh has put before 
me that the present plaintiffs are not barred 
by any principle of estoppel or res judicata. 
Mr. Pugb, in particular, relies upon the 
passage in the judgment of Lord Justice 
Ohitty, L. J. which appears at page 552* of 
the report: oc DEEN 

“There is one point remaining. It is said for the 
appellants that, by reason of his subsequent conduct, 
Wilding cannot now complain of the order. It is 
urged that he has affirmed the contract as it stands 
expressed on the face of the order, and in the sense 
in which it was construed by the Court of „Appeal. 
This argument, in my opinion, 18 urged in vain. 
Wilding has throughout maintained that the agree- 
ment ought to be construed in the sense in which he 
interpreted it. Stirling, J., thought he was right 
but the Court of Appeal held that he was wrong. He 
then applied by motion to Romer, J., to have 
the order set right but he failed on the technical 
ground that this eould not be done on motion. 
Thereupon he at once instituted the present action. 

The order of November, 1894, has not been acted 
upon in the meanwhile and the position of the parties 
has not been changed. A comparison of the two 
cases of Stewart v. Kennedy (4) shows that, after 
failing in an attempt to obtain decision in his favour 
on a point of construction, it ig competent for aman 
to institute an action to have the contract set aside. 
For these reasons I think the appeals ought to be 
dismissed.” : 

This case at firat sight does seem to 
create a difficulty, but there is 4 passage 
in the judgment of Byrne, J. who heard 
the case in the first instance, in which he 
refers to the case of Stewart v. Kennedy 
(4), which puts the matter in a some- 
wnat different light. The pass3g9 .Tuns as 
follows: 

(3) (1879) 20.534; 66 L. J. Ob, 684; 77 L.T 9753 
45 W.R 675. 

(4) (1890) 15 A. O. 108. 
—*Page of (1879) 2 Oh.—[Hd.] 
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: “Another ‘argument put forward by the present 
defendants against granting the relief asked for‘by 
Wilding was that he had lost the right (if any) he 
might. have had to rescission or cancellation by 
alecting to stand onthe judgment, and that it is 
therefore incompetent for him now to ask for the 
relief, which,if he had not made the election, he would 
have been entitled to. And in support of this proposi- 
tion the caseof Stewart v. Kennedy (4) and other 
cases were referredto. It is sufficient to refer to 
that ‘alone as being the most authoritative and most 
favourable to the contention I am dealing with, In 
that case the contract was clear and unambiguous in 
its terms, and the party complaining has deliberately 
elected to take his chance of succeeding on the terms 

e of the contract as they stood.” i 
. Now it does seem, inthe present instance 
that all the three defendants in the previous 
suit did elect to take their chance of suc- 
ceeding upon the termsof the instrument of 
guarantees as it then stood. In these circum- 
stances, it may well be that their position 
falls within the circumstances referred to by 
Lord Herschell in the House of Lords in his 
judgment in Stewart v, Kennedy (4), where 
he says: | 

“And nowitis sought to reduce the contract simp- 
ly on the ground that the appellant did not intend to 
make the offer which the Courts have held that he did 
make. Such a contention is far-reaching in its con- 
sequences. It would apply in every case where the 
parties differed in their construction of an essential 
part of the contract. After litigating the matter 


through all the Courts without success, it would always - 


be open to the defeated litigant to reduce the contract, 
provided he could shów that he understood the con- 
tract to bear the interpretation for which he had 
contended. ; 

` Unless it can be distinctly shown'that this has 
been held to be the law of Scotland, I em not 
prepared to yield to the argument urged on be- 
half of the appellant. The consequences of so 
doing would, I think, be most mischievous. As 
the Lord President said in the present case: “If 
this plea were listened to, every litigant who is 
unsuccessful in a question as to construction and. 
effect, or, to use the pursuer’s own words, “the 
import and effect,” of a contract, could at once 
have the remedy of reducing the contract which 
he-had deliberately made and afterwards persistently 
misconstrued,” " 

It doss seem to me, as I have said, that 
the defendants were contesting the ques- 
tion of their liability towards the executors 
of Arrathoon Stephen’s estate solely upon 
the basis of the terms of the written instru- 
ment itself. Under those circumstances 
they must be taken, having regard specially 
to the peculiar circumstances of this case 
to which I have already referred, to have 
made an election from which they ought not 
to be allowed to recede, They are accord. 
ingly estopped from re-agitating the matter 
upon the basis of an attack which might 
aud cught to have been the ground of a 
defence in the previous suit. I accordingly 
hold that, upon the facts and circumstances 
of this particular case.and by reason of the 
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statutory provisions contained in the. Oivil 
Procedure Code, the plea set up by the 
defendant in para. 6 of the written statement - 
is a valid plea and the plaintiff's claim is 
barred accordingly. It follows, therefore, 
that the suit must be dismissed. | 

N./A, Suit dismissed. 


MADRAS HIGH COURT. 

Appeal Against Orders Nos, 110 and. 111 

of 1929. ; 
September 7, 1932. 
VENKATABUBBA Rao AND REILLY, JJ. . 
S. R. M.M.SEETHARAMAN OHETTIAR 
—APFEELLANT 
versus 
A. Ru. N. CHIDAMBARAM OHETTIAR 
AND OTBERS— RESPONDENTS. ` WA 

Civil Procedure Code (Act V of 1908), s. 4?— 
Purchaser of properties pending attachment, whether 
representative—Obiection under s. 47, competency of 
—Collusive sale pending attachment—Vatidity of 
sale. whether can be gone into in execution. 

A attached B's properties before judgment. 
Subsequently C, another creditor of B filed a suit 
against B,obtained a decree aod purchased the 
properties in execution and conveyed them to D. 
D objected to A’s execution under-s. 47, Civil Pro- 
cedure Code, but A pleaded that C's decree was 
collusive and D was merely a bdenamidar of B. 
The executing Court referred A toa regular suit for 
getting rid of C's decree and sale: | oe 

Held, (1) that D was arepresentative of B within 
the meaning of s. 47, _Oivil Procedure Code, and 
rightly made an application under 8 47; [p. 55, col. 1.] 

(ii) that the court was, however, wrong in referr- 
ing A to aregular suit. The matter was one which 
the executing Oourt was itself bound to decide. 
Venkatasami Nait y Gurusami Aiyar (2), distin- 

uished. [p. 55, col. 2. 
j Aone against an order of the Court 
of the Temporary Subordinate Judge, 
Devakotta, dated the 16th August, 1928 and 
made in E. A, No. 91 of 1928 in E. P, No. 
39 of 1927 in O B. No. 39 of 1924, Sub-Court 
Kumbakonam. j 

Messrs, S. Panchapagesa Sastri and K. R, 
Krishnaswamy Ayyar, tor the Appellant, 

Mr. S. R. Muthuswamy Ayyar, for the 
Respondent. 

Venkatasubba Rao, J.—Bafore stat- 
ing the point of law raissd, it 1s necessary 
that I should set out briefly the facts 
which have given rise tothsse appeals, 
The decree that is under execution is the 
one passed in O. S. No. 39 of 1924. The 
plaintiff in that suit (the appellant) attach- 
ed before judgment ths immoveable 
property in question, Having obtained a 
decree in hie suit, he has filed E, P. No. 33 
of 1927 for the purpose of briaging the 
attached property to sale. In the mean-. 
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time, but subsequent to the attachment 
teforo judgment, one Meyappan;Ambalam 
filed O, 8. No, 498 of 1924 against the same 
judgment-debtor and in execution of the 
decree he obtainted, he brought the same 
property to sale, purchased it in court 
auction and conveyed it to the respondent, 
Assuch purchaser, he is interested in 
resisting E. P. No. 39 of 1927 filed by the 
appellant. He first sought to assert his 
right by filing a claim petition under O. 
XXI, 1.58, Oivil Procedure Oode. But 
that petition was summarily rejected on 
the ground that atthe time of the attach. 
ment before judgment, the respondent had 
no right to the property and his claim 
petition, therefore, was unsustainable. 
Having dailed in this, he had recourse to 
another method for asserting the same 
right, that is, heintervened in E.P, No. 
38 of 1927 under s, 47, Civil Procedure 
Code, claiming that as the representative 
of the judgment-debtor, he could assert 
his right to the property and resist the 
execution of the decree in O. S. No. 39 of 
1924. The application he filed for the 
purpose was E. A, No. 91 of 1928. The 
first point that has to be decided is, 
whether the respondent is the representa- 
tive of the judgment-debtor and whether 
he can intervene under s. 47. There can 
be vo doubt that asthe purchaser of the 
property belonging to the defendant, he 
should be regarded as his representative 
and the question is undoubtedly one 
‘relating to the execution of the decree. 
See Veyindramuthu Pillai v, Maya Nadar 
(1). His, application, therefore, under e. 
47 was properly made and this is 
also the view taken by the lower Uourt. 
Mr. Panchapagesa Sastri, the appellant's 
learned. Counsel, does not question the 
correctness of this partof the learned 
Judge's order. The questioa then arises, 
what was the proper procsdure the lower 
Court should have adopted, after it held 
that the respondent could rightly coms 
in under e. 47? The eppellant's con- 
tention was that the decree obtained by 
Meyeppan Ambalam was collusive and 
fraudulent, that the respondent was a bena- 
midar for the judgment-debtor and that in 
point of fact the property in question con- 
tinues to be in the possession of the latter, 
The lower Oourt without deciding this 
question which is the subject of issues Nos. 1 
and 3 framed by it, has referred the ap- 
pellant to a regular suit for the purpose of 


(1) 54 Ind, Cas. 209;43 M. 107; (1919) M. W. N. 
881; 26 M. L. T, 391; 38 M. L, J, 32 tr B). | 
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getting rid of the decree obtaingd:- py) 
Meyappan and the sale held in pursuance’ of: 
it. It is this part of the order- that Mr: 
Panchapagesa Sastriimpugns. The learned - 
Judge apparently seems t> think that he’ 
has an option either to dispose of the appli-’ 
cation under s. 47 or refer the parties to- 
a regular suit. In this he seems to -be 
wrong. Is a question to be agitated under. 
8: 47 or by a separate suit? Oace it is: 
held that resort to s. 47 is the proper, 
remedy, the court has no option but is- 
bound to decide the question in execution, 
under that provision. ‘he first paragraph 
of the section shows that it is incumbent 
on the court to decide the questions referr- 
ed to there under that very section. The: 
words used are “shall be’ determined. by 
the court executing the decree’ and not 
by a separate suit.” These words--are. im- 
perative and vest no discretion in. -tha 
court. The second paragraph is. no doubt 
not happily worded, but both the parts. 
should be read together and the interpreta-, 
tion I have suggestei is ths- only ‘proper 
one, The order made by the lower Qourt 
reads thus:—“ander the above circum= 
stances, I would declare in E. A. No. OL 
of 1928, that the property sought to be. 
sold in E. P. No. 34of 1927 is not liable to 
be sold until the decree-holder gets the 
court sale in favour of the vendor of the 
petitioner in E. A, No. 91 of 1928 set aside 
by a decree of court and also obtains a 
declaration that the sale in favour of the 
petitioner in E A, No. 91 of 1928 is benamz 
for the judgment debtor and is not valid 
and binding on him (the said . decree- 
holder), and I would dismiss E. P. No. 39 of 
1927 with a direction to the desree-holder 
(petitioner in the said E. P. No. 33 of 1927) to 
comply with the above said direction be- 
fore ha seeks to bring the property tosalé 
in execution of his decree”, This: order 
cannot be sustained and the lower Oourt. 
should itself decide under s. 47 the question 
of fact raised by the appellant. - aly 
The respondents Counsel in supporting 
the lower Court’s order contends that an 
executing Oourt cannot take upon itself 
the responsibility of setting aside a decree 
passed by a competent court. This argu- 
ment is based upon & fallacy. In this case, 
the executing Oourt is not called on to pro- 
nounce upon the validity of the decree 
which it is executing. The respondent's 
title to the property depends upon’. some 
decree and the question is whether: that 
decree is vitiated by fraud or collusion: 
That is not the decree which the lower 
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Court is executing and there is nothing 
to prevent it from deciding: whether that 
wes properly obtained or not, as incidental 
to the main question, namely, is the appel- 
lant’s objection that the respondent is a 
benamidar well-founded ? The case relied 
upon by the respondent's learned Counsel 
Venkatasami Naidu v, Gurusami Aiyar, (2) 
does not help him. The point under discus- 
sion did not arise for decision there. A 
suit had already been instituted and it was 
taken for granted that the parties were 
to be governed by the result of that suit. 

. The orders of the lower Oourt are set aside 
and E P. No. 39 of 1927 and E A. No. 9lof 
1928 are remanded to it for disposal in the 
light of these observations. 

The appellent’s conduct disentitles him 
to costs. He raised several objections in 
the lower Court which were untenable and 
repeated them in the memorandum of ap- 
peal filed by him here. For this reason I 
direct each party to bear his costs of the 


appeal. 
Honiy s m—l agree. 

r. Muthuswami Ayyar for the respon- 
dent here, that is the petitioner in E A. 
No. 91 of 1928, has maintained that his 
clientrightly preferred thatapplication to the 
Subordinate Judge's Court under s. 47 of the 
Oode, and in that we agree with him. But 
he has gone on to contend that, although he 
came in rightly under that ection, the Sub- 
ordinate Judge had no jurisdiction to make 
any but one order on that application, viz. 
that he was bound to give effect to the 
applicant's objection without going into 
the answer of the decree-holder in O. 8. 
No. 39 cf 1924, who was the execution peti- 
ticner before the Subordinate Judge. ‘That 
appears to me an obviously impossible con- 
tention, The snswer of the cecree-holder in 
O.8. No. 39 of 1924 was that Mr. Mutbuswami 
Ayyar's client was merely a benamidar for 
the judgment-debtor in O. 8. No. 39 of 
1924, which would be sn effective answer 
if true. It _18 quite impcrsible for Mr, 
Muthuswami Ayyar to maintain that his 
client had the right to ccme in'with a peti- 
tion under s. 47 of the Code but thas bis 
oppcnent had no right to vrge his answer 
and to claim that hie answer should be 
ae under ma section. 

agree with the order propoged 
learned brother in regard ia the aspera ne 
the appeels end ze to ccats. 

N.K. /A. Appeal accepted. 
sii 55 Ind. Cas. 626; 38 M. L. J, 441; 11 L. W. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 466 of 1930. 
February 23, 1932. a 
RANKIN, O J, anp O O, Guoer, J. 
HAREKRISHNA DATTA— APPELLANT 


Versus 
GOURHARI SETNA PODDAR— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 148-A— 
Rent suit by co-sharer landlord—Other  co-skarer 
made party—Averment by defendant of previous pur- 
chase of tenancy—Validity of purchase—Jurisdiction 
of court to decide—Decision, if res juticata—Civil 
Procedure Code (Act V of 1908), s. 11, 

Where a co-sharer landlord instituted a rent suit 
under s. 148-A ofthe Bengal Tenancy Act against 
the tenant and the other co-sharer landlord and the 
latter averred in his written statement the purchase 
of the holding on a previous decree which he had 
obtained in a similar suit, and also awverred his 
liability to pay rent after the purchase and the 
parties joined issue on the point : , 

Held, that the court was competent to decide the 
question of the validity of the purchase and that 
such decision ofthe court would be res judicata 
between the co-sharer landlords. 

Held, also that the question whether it was abso- 
lutely necessary or notfor the court to decide 
it in such cases would depend apparently on the 
attitude of the plaintiff. . 

Second Oivil Appeal sgainst appellate 
order of the Sub-Judge, Second Court, 
Midnapore, dated the 5th August, 1930, | 

Meesre. Amarendranath Basu and Kshi- 
radenarayan Bhuiya, for the Appellant. 

Messrs. Bipinchandra Mallik and Prabodh- 
krishna Shome, for the Respondent. 


Rankin, C. J.—In this case the superior 
interest in the holding with which we are 
concerned belonged originally, as regards 
8 annes, to defendants Nos.2 and 3 in the 
present suit and the other 8-annas belonged 
to defendants Nos. 48nd 5. The tenent 
was defencant No, 6. Defendants Nos. 4 
and 5 granted a mourasi mukarrarz settle- 
mentof their 8annas to defendant No. 1 
in the present suit and he, in 1¥20, by Suit 
No. 1453 of 19.0, sued the tenant for 
rent, making defendants Nos, 2 and 3—the 
other 8 annas  sharers—parties to the 
suit, He obtained a decree on 7th Janu- 
ary, 1924, and proceeded to sell in execu- 
tion and purchased the property in exe- 
cution on 22nd April, 1924. The plaintiff 
in the present suit is a purchaser from the 
other 8-annas co-shsrers—defendants Nos, 
2 and 3—and, after his purchase in 1925, he 
brought a suit (No. 937 of 1925) against 
the tenant, making defendant No. 18 party, 
as boing a co-sharer landlord. We are in- 
formed and we may take it, that the suit 
was intended to be framed under s. 148-A, 
Bengal Tenancy Act. The tenant did not 
defend the. plaintiff's suit for rent. The 
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claim in the case was for a period’ partly 
before the execution gale to defendant No. 


. `l in April 1924, Defendant No. 1—the ap- 


pellaht before us—filed a written stutement, 
setting up thathehad bought the holding 
and was the tenant thereof after April 1924. 
He claimed that the plaintiff should not be 
allowed to recover rent after April 1924 
against the originsl tenant but could get 
réot only from himself. The Munsif in 
that rent suit held in favour of defen- 
dant No. l's contention. He held that the 
decree for rent against the original te- 
nant must be confined to the rent accru- 
ingdueup to April 1924 and he gave a 
decree against defendant No. 1 for rent after 
that date. 

In the present suit the plaintiff desires to 
have it established that defendant No. 1 is 
not entitled to this holding. He makes the 
case that, in the first suit, which was by 
defendant No. 1 against the tenant in 
1920, all processes were suppressed so far 
as the plaintiff's predecessors—defendants 
Nos. 2 and 3 before us—were concerned. In 
making that cese however he had a preli- 
minary obstacle to overcome—the judgment 
in his own rent Suit No. 937 of 1¥25 and the 
question which arises before us and upon 
which the Oourts below have differed, is the 
question whether or not the decision in that 
rent Suit No. 937 is a bar to the plaintiff's. 
contending that the proceedings in the suit 
of 1420 were invalid and the sale to defend- 
ant No. 1 ofthe holding inoperative and 
void. The trial Court took the view that 
the plaintiff could not overcome tbis plea 
in bar. The lower Appellate Oourt has 
taken the view that the decision in the 
second suit does not debar the plaintiff from 
making the case which he seeks to make. 
It has come to the conclusion” that it was 
no part of the business of the Munsif, trying 
the rent suit, to decide whether or not 
defendant No. 1 had made out a good title 
tothe holdiog. Its view is that the claim 
was a claim for rent against the original 
tenant, that the only matter io issue was 
whether the original tenant was liable to 
pay rent and if so how:much and that 
the question, as between the plaintiff and 
the present defendant No. 1, was a queation 
which was unnecessarily raised—the plaint- 
iff in that euit claiming no relief at all 
against the present defendant No. 1. We 
have to consider what the correct view is 
upon that point. 

The first thing we have to observe is 
that a cuit, which is framed under e. 148-A, 
BengalTenancy Act,is notionally atall events 
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a suit for the entire rent. If the plaintiff 
does not know what rent has been paid to 
his ec-sharers,he, by impleading them, gives 
them a chance to raise any case they may 
have on that point. The intention is that 
the suit for the period covered isto deal 
with the whole of the rent so that -the 
tenant is not subjected to a multiplicity of 
suits in respect of the same matter. When 

the plaintiff sued defendant No. 6 for 
rent'he was met by a claim on the part 
of his co-sharer that the co-sharer himself 
had become tenant and the co sharer was, 
as it seems to me, entitled to objectto any 
decree being passed in his presence against 
another for the whole or a part of the 
rentof the holding after his alleged: pur- 
chase in April 1924 Had he permitted such 
a decrees to be passed in his presence he 
would have great difficulty in maintaining 
as against the plaintiff that he himself was 
the tenant after April 1924. At its lowest 
he would have been allowing a cloud to 
come over his title, whatever his title was 
to the holding. In these circumstances in 
the rent suit this defendant objected to 
tke plaintiffs getting any -decree in his 
presence for rent after April 1924 against 
the original tenant. The plaintiff in 
these circumstances might have taken the 
attitude: 

“I do not wish to contest now and here the validity 
or effect of the execution sale to defendant No, 1. 
will give up my claim against the original tenant for 
any rentafter April 1924. I donot want in this suit 
to contest with defendant No. 4 the question whether 
defendant No. 6 is liable after April 1924.” 

He might have done tnat. But it is 
quite certain that he did not do that. It 
is quite certain that he went on to claim 
that he was entitled in that euit to get rent 
for the wkole period in suit against defend- 
ant No 6 before us. It is not quite certain 
whether the line he took was: . 

“if I cannot get rent beyond April 1924 from de- 
fendant No. 6, then I do not want any judgment for 
rent at all,” 
or whether the line he took was 

“if.I cannot get rent after April 1924 from the origi- 
nal tenant, then I want my rent from defendant 
No. 1. 

On the whole I prefer to assuma in his 
favour that-he did not say the latter, and 
I propose to ignore the circumstance that 
the Munsif in this case not only decided 
that the plaintiff could only get rent from 
the original tenant up to April 1924, but 
went on to give a decree against defendant 
Ne. 1 for the subsequent rent. Let us 
ignore thet altogether. But the position 
was that defendant No. 1 was objecting 
and had an interest and right to object 
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when a decree was being asked in that 
suit and in his pressnce against the ori- 
ginal tenant on a footing inconsistent 
with the holding having passed to him- 
self, In order to determine whether any 
rent after April 1924 should be decreed 
against the original tenant the Munsif had 
to decide whether after April 1924, the origi- 
nal tenant remained a tenant or whether 
somebody else, so far as the plaintiff was 
concerned took his place. That being so,fon 
examining intothe facts which were put 
ån issue the Muneif found the sale certifi- 
cate thatdefendant No.1 had bought the 
holding. He also found that he had 
bought it in an execution case to which 
the plaintiff was a party in the place of his 
vendor,that the gale under which defendant 
No. 1 wanted to clein was a sale which 
had been procured by the plaintiff amongst 
others and that it was impossible in these 
circumstances for the plaintiff to say that 
the original tenant had transferred & non- 
transferable occupancy holding in a way 
that did not bind the plaintiff. 

In that way he decided first and quite 
competently, a3 I venture to think, that the 
original tenantcould not be charged with 
rent after April 1924. Whether he was 
right in going further and giving a judg- 
ment against defendant No. 1 depends 
upon matters which are not plain on the 
scanty materials produced in the present 
case. It depends on whether or not he 
thrust that judgment upon the plaintiff 
or whether the plaintifi's attitude was 
that if he could not get subsequent rent 
from one, he wanted to get a decree for 
it against the other, Bat in no view of 
this case does it seem to me reasonable 
to say that in trying that question, the 
Munsif was trying something which he 
had no business to consider. It ssems 
to me that, in order to determine in ths 
presence of defendant No, 1 whether or 
not the plaintiff could get a judgment 
nominally for the whole of the rent against 
the original tenant, the Muasiff was deci- 
ding something that reasonably and pro- 
perly arose before him. Whether it was 
absolutely necessary or not to decide it, 
would depend apparently upon the abti- 
tudeteken by the plaintiff. But in any 
cass it is quite clear that the parties 
joined battle upon that point and the point 
was decided, 

Whatever may be said about fraud -in 
the firet suit, there can be no question as 
regards the second suit. The , plaintiff 
knew of defendant No, 1’s purchase of the 
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holdingand all about the circumstances 
so faras they appeared from the record, 
and it is expressly conceded -that 
plaintiff in this suithas made no case of 
fraud so far as the second case is con- 
cerned. In these circumstances it ap- 
pears to me that this second appeal 
should succeed, thas the judgment of the 
trial Court restored with costs in all the 


courts. Hearing-fes assessad at thrêe 
gold mohurs. 

C. ©. Ghose, J.—I agres. 

N.a. Appeal allowed. | 


——= 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 

Second Oivil Appeal No. 238-B of 1930, 

June 25, 1932, 

Vivian Bossa, A. J.O. 
DAMODHAR GANGADHAR-—PLAINTIFE— 
APPELLANT 
versus 
VISHWANATH AND oTa Res —DEFANDAN r3— 

RESPONDENTS, - 

Toris—Damages—Assessment —Matters relating to 
adequacy of damages—Second  appeal—Plaintiff 
provoking defendants’ conduct -Whether entitled to 
exemplary damages—Status and position of aggrieved 
party to be specifically pleaded. 

Matters relating to the adequacy of damages are 
usually questions offact and ordinarily no second 
appeal will lie. But a finding of fact may be vitiated 
in special circumstances by matters which raise 
questions of law, anda mistake in the 
of assessment which has materially affected 
compensation goes to vitiate the award. 

A plaintiff who has provoked the defendants’ con- 
duct by his own, is not entitled to exemplary 
damages. | 

Special damages are those which can be laid and 
proved in terms of figures. General damages are 
those which cannot bestated in money or money’s worth. 
Special damages haveto be specifically proved. 
Bodily and mental suffering, lossof reputation fall 
under the class of general damages. 

Matters that go to aggravate the damages, for in- 
stance, status and position, must be pleaded speci- 
fically. A : 

Appeal against the decree in Civil Appsal 
No. 83 of 1929 in the Oourt of the District 
Judge, Buldana, dated the 20th March, 1930, 
arising out of Civil Suit No. 36 of 1928, in 
the Oourt of the Sub-Judge, Second Class, 
Buldans, dated the 14th November, 929, 

Messrs. G. G. Hatwalne and R. N. Bhagade, 
for the Appellant, 

Mr, M, R. Bobde, for the Respondent. 

Judgment.—This appeal relates to the 
assessment of demages in an action for 
assault and battery. The defendants found 
the plaintif committing nuisance in a 


principle 
the 


the.” , 
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lane.adjoining their premises, near a Hindu 
temple, and within ten paces oftheir door, 
They objected to the lane being used for 
such purposes and remonstrated with him. 
An altercation ensued which ended in the 
defendants chasing the plaintiff as far as 
his house which was close by, and there 
assaulting him. So far es the infliction 
ofany physical injury is conceraed the 
asafult was of a trivial character: a 
few slaps and possibly a kick or two is 
all that happened. The first Court awarded 
Rs. 799 as damages and the lower Appellate 
Oourt reduced this to Rs. 300. Both parties 
are dissatisfied with this and question the 
decree here. 

. The first point relates tothe compet- 
ency of*this court to entertain a second 
appeal about the adequacy of damages. 
Usually thisisa question of fact, and ia 
England, when such an action is tried by 
a Jury the matter is left to them for that 
reagon: see 10 Halsbury’s Laws of Eagland, 
page 348, para, 640, Therefore, ordinarily 
no second appeal would lie. But a finding 
of fact may be vitiated in special circumst- 
ances by matters which raise questions of 
law. Inthe realm of tort, where we in 
India usually follow the English Law 
a sale guide to the circumstances in which 
interference would be justified will be 
found in those cases in which an Haglish 
Courtof Appeal would directa new trial. 
I am of opinion that ceveral such questions 
arise here. 

'. Two of them relate to the pleadings. 
In the plaint as lump sumof Rs. 1199 was 
claimed as damages for the gassault, The 
plaintiff claimed this as compensation for 
bodily injury, loss of reputation and mental 
hurt. When an objection was taken he 
was. made to apportion his claim separa- 
tely under those heads. He, therefore, 
divided it as follows:— for bodily injury 
Rs. 500; for mental worry Rs. 500; for 
degradation and loss of reputation Rs. 199. 


I am of opinion this was wrong, 
There are two kinds of damages, special 
and general. The former alone need be 
specially pleaded. The latter has to be 
claimed, ass separate and distinct item, 
but it is enough toclaim it in a jlumpsum; 
no particulars are necessary; no details 
need be given: see Walsh and Weir on 
Pleadings in India, pages 57 and 61; also 
10 Halsbury’s Laws of England, page 346, 
para. 6:8. The former authority defines 
special damages as in general:— 

- “money actually expended as a result of the wrong- 
ful act and money which, though not spent, has been 
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lost by not being earned and which might otherwise 
have been received either under a definite legal right, 
suchas monthly wages, or a payment due under- 
some express contract,or on the other hand, can. 
be estimated as being profits which would, on. 
a reasonable calculation based upon past experience, 
have been otherwise made. The losses may be collo- 
qually described as tangible losses being monéy 
which can be earmarked, and sensibly identified, 
and money which. has been or would have been 
handled.” 

Halsbury calls it “damages which can 
be laid and proved in terms of figures”, 
General damages, on the other hand, is 
defined a3 “ matters which cannot be 
stated in money or money's worth” and 
include sach things as bodily or mental 
suffering, loss of reputation and the like. 
It is clear that noneof the matters specifi- 
ed in the plaint are capable of reasonably 
exact assessment in terms of money. They 
fall, therefore, under the head of general 
damage and need not be specially pleaded. 
This affects the principle of assessment; 
for special damages have to be specifically 
proved, general do not, Oonsequently 
the matteris open to question in second 
appeal. 

Thenext point relates to the status 
of the plaintiff. Inthe plaint he claimed 
hecame ofs respectable family and that 
he was a clerk in theservice of the Local 
Board at Ohikali. Hs relied upon those 
two facts as matters in aggravation of 
damages. In the course of the trial he 
led evidence toshow he was a Brahmin 
of the priestly class, and in argument relied 
on that also. In the lower Appellate Court 
he was made tə plead to the point. This 
was’ wrong. It was then too late. All 
matters in aggravation of damages must be 
specifically pleaded in the first Oourt. The 
other side must be given an opportunity 
of mesting the plea and of leading evidence 
upon it if itso desires. It is ordinarily too 
lateto allow the plea at the appellate 
stage. Of course @ court has power to 
allow amendment at any stage upon such 
terms as it thinks just. But ordinarily an 
application must be made for the amend- 
ment, an explanation must be offered, 
reasons must be given by the court for 
allowing it and where necessary .terms 
must be imposed; also, the other side must 
he given a chance of mesting the plea, 
None of these things has been done here. 
I do not thinkit would be just to allow 
the plea without a remand for farther 
pleadings and fresh evidence; and J am 
not prepared to allow that in this case, 
Tho:efore, this matter must be excluded 
from consideration.. 


60 


“The plaintiff has included loss of 
reputation among the matters for which he 
claims damages, There is a special head 
of tort dealing with this, namely, defama- 
tion, But the giet of that is that the 
defamatory matter, whether speech or 
gesture, must lower, or be likely to lower, 
the plaintiff in the estimation of others, 
or cause him to be regarded with feelings 
of hatred, contempt, ridicule fear, and the 
like. The injury onthe face of it must 
flow from the wrongful action. It does not; 
then it has to be explained how the matter 
complained of has caused the injury: an 
innuendo, for example, has to be specifically 
pleaded and explained; also the “publice- 
tion” must be alleged snd established. I 
am unable to see how an assault can 
normally resultin loss of reputation. If 
there are special circumstances in any 
particular case which would have that 
effect then they must beset forth in the 
pleadings. No such attempt has been 
made here; and unless it can be shown 
either that the defendant intended the 
damage complained of or that it was the 
natural and probable consequence of his 
act, it cannot be recovered: Salmond on 
Torta 2nd Edition page 105, and Weld. 
Blundell v Stephens (1). This averment 
must therefore, be strack out, 

That leaves us then with thesa facts. 
The plaintiff committed a nuisance in a 
narrow public lane və feet wide which 
adjoins the defendants’ house. It was witb- 
in ten feat oftheir door and clcese tua 
Hindu Temple. The matter was aggravated 
by the fact that the plaintiff, along with 
-othere, had made a habit of doing this, 
though, as he admits, he had never been 
caught before. He states he must have 
nsed the place for these purposes a good 
five hundred times Then when objection 
was taken he added insult to injury by 
claiming it was 8 publiclatrine, This has 
been repudiated before me on his behalf 
but the lower Appellate Court has disbeliev- 
ed thestory that there was no provocation 
andthe following passages in his deposi- 
tion lend ample suppoit to that conclu- 


PIT told him I did use the lane for the purpose for 
which everybody uses it.........The lane is not used 
as a passage by public. It is used for urine purposes 
only, Ihad used it for urinating for about 500 times”. 
The lower Appellate Ocurt has gone 
further and found that the provocation 
consisted of abuse, but lagree there is no 
evidence to support that conclusion. 

90) A. 0.956 at p. 976; 89 L. J.K. B. 705; 
ster, Ds; 6d 5, J. 529 36 T. L. R. 640, 
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However, anact of this kind is in itself a 
provocation, and to justify it by retorting 
that the land outside a man’s own doorstep . 
isa public latrine iasan aggravation. No 
sympathy need therefore be wasted on the 
plaintiff. The defendants were justified in 
remonstrating and would have been justifi- 
ed in resorting to the use of force at the 
spot, for the first remedy fora nuisance is 
self-help, provided it does nof lead to a 
breach of peace. 

That the defendant did attempt to 
use foree is evident, from the fact that 
the plaintiff apprehendedit and ran away. 
The defendants followed him and thus 
overstepped their rights; but they were 
at least actuated by arighteous indignation 
and acted while the blood was hof, They 
did not go far, for the plaintifi’s house was 
only afew yards distant; and in theend 
their assault was of a very trivial- nature. 
Therefore,I do not feel called upon to 
award exemplary damages. If anything, 
the defendants’ action, except for the latter 
stages, callas for commendation. When 
neither Municipalities nor the State are 
able effectively to check acts menaciog 
public health and detrimental to public 
decency, self-help is the only remedy open 
to the ordinary citizen: and when he 
resorts toi’, Judges cannot be expected to 
weight bis actions in too fine a set of 
scales. Moreover, a plaiatiff, who has prs- 
voked the defendants’ conduct b; his own, 
is not entitled to exemplary damages: 10 
Halsbury’s Laws of England, page 308, 
para, £66, 

It is urged the defendants had no 
right of remonstrance because the nuisance 
wes of a public nature. It may have been, 
but the ‘defendants were injured by if, 
and that is sufficient justification: Sheikh 
Chand v, Laxman (2) 

The plaintiff has pleaded his own 
respectability asa matter in aggravation 
ofdamages and claims compensation fur 
hurt, pride and injured feelings. But 
respectable personsdo not brazenly use 
public throughferes within a few paces 
of another man’s doorsteps as their private 
latrines; nor does such an act indicate much 
delicacy of feeling. So the plaintiff's pre- 
tension to these finer emotions can be 
dizcounted. Also,in any case, status and 
position carry with them not only rights and 
privileges but obligations as well; and if the 
plaintifi disregards the obligations due 
to the position he claims, he must expect to 
forfeit the respati given to those who do 

(2) 36 Ind. Cas, 534; 12 N, L, R, 130. 
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not, Only they can claim the privileges 
of a position who conduct themselves in a 
manner befitting it 

If the matter had been left to my 
discretion I would have awarded contemp- 
tuous damages. But ihe defendants have 
psid court-fees only on Rs, 100 in their 
cross-objections though they have challeng- 
ed the entire decree, It would be improper 
to allow them tomake good the deficiency 
now thatI have decided the case. There- 
fore I allow the crogs-objections to the 
extent of Re. 100 only. The plaintift’s appeal 
is disthissed. The costs of both the appeal 
and the cross-objection will be borne by the 
plaintiff, 

N/a, Appeal dismissed. 
° Cross-objection allowed. 





PATNA HIGH COURT. 


‘Miscellaneous Civil Appeal No, 111 of 1r31.. 


- February £2, 1932. 


| OUKTNEY-TERARLL, O J, AND Fazi Aut, J. 


KALU RAM 4ND GToER6G— À PPELLANTS 


: versus 

Fizu SHEONAND RAI-JOKHI RAM— 
A ; ` RESPONDENTS, 

Civil Procedure Code (Act V of 1908’, 0. XXI, r. 
50, sub-r. (2)—'Court which passed ‘the decree’, 
meaning of~Whether refers to executing court— 
Decree against firm—Execution against alleged part- 
mer—Proper court to give leave. 

"The words ‘the court which passed 


the decree’, 
in O, XXI, sub-r. (2), refer to the 


original court 
which actually passed the decree and do not include 
the executing Oourt. Amar Chundra Banerjee v. 
Guru Prosunno Mukerjee (1)and Tameshar Prasad v, 
Thakur Prasad (2), applied, Sital Prasad v. Messrs, 


Clements Robson and Company (3), dissented from. ° 


[p. 62, col. 1.] 
Miscellaneous Civil Appeal from an order 


_ of the Subordinate Judge, Darbhanga, dated 


the 24th February, 1931, 
Mr. G. P, Das, for the Appellants. 


Messrs, S. M, Mullick and R. Misra, for 
-tho Respondents. 


Courtney-Terrell, C. J.—In this case 
a firm Sheonand Rai-Jokhi Ram sued a 
firm named Ganpat Rai-Hanuman Bux 
situated at Jaynagar in the District of Dar- 
bhanga inthe High Court of Fort William 
in Bengal to recover asum of money and 
obtained a decree against the defendant 
firm for that sum and the case was trans- 
ferred to the court of the Subordinate 
Judge at Darbhanga for the purpose of 
executing the decree. There the decree- 
holders applied, purporting to act under. 


“O. KAI, r. 50,of the Civil Procedure Code, 


for execution of ithe decree against five 


-KALU RAM WÊSHRONANDAN RAT JGKHI RAM, ` éi 


persons who are the appellants before 
us alleging that they were partners in the 
defendants’ frm of Ganpat Rai who were 
defendants in the suit in Calcutta, An 
objection was taken that the executing 
Oourt had no jurisdiction to add the appel- 
lants tothe proceedings or what is in effect 
to amend the decree passed by the Calcutta 
High Oourt, 

Now execution proceedings against a 
firm are provided for under O, XXT, r. 50, 
in the most specific terms. That rule pro- 
vides that where adecree has been passed 
against a firm execution may be granted— 

“ (a) against any property of the partnership; 

(b) against any person “who bab appeared in his 
own name or who has admitted on the pleadings that 
he is, or who has been adjudged to be a partner ; 

(e) against any person who was been individually 
served as a partner with a summons and has failed 
to appear”. 


Itis conceded that none of these pro- 
visions applies to the case of the appellants 
before us, Then by pare. (2) of the same 
rule it is laid down that where a decree- 
holder claime to be entitled to cause a 
decree to be executed against any person 
other than such persons- as are referred to 
in para. No.l I bave quoted. as being 
a partner in the firm he may apply 
to the court which passed the decree for 
leave and then the rule goeson to say that 
the court may deal with that application 
and cetermine the liability of such person 
against whom the application is made. It 
is perfectly clear that the words “the court 
which passed the decree for leave” do not 
include the executing Court butin this 
case refers tothe High Court of Calcutta 
andto no other court. The words court 
which passed the decree are mentioned in 
other rules and have universally been con- 
strued to mean not the executing Oourt but 
the original Court which actually passed 
the decree. See Amar Chundra Banerjee v, 
Guru Prosunno Mukerjee (1), Tameshar 
Prasad v. Thakur Prasad (2). One would 
have thought that this was sufficient to 
deal with the case but the learned Sub- 
ordinate Judge was induced by the 
citation of the cdse of Sital Prasad 
v. Messrs. Clements Robson and Com- 
pany, 61 Ind. Oas.401 (3), to take a 
different view. The facta in that case are 
in the first place entirely different from the 
facts of this case, In the case before the 
Allahabad High Oourt execution was 


sought against two personas who had in 
(1) 27-0. 488. ; 
(2) 25 A. 443; A. W. N. 1908, 99, 
(3) 61 Ind. Oas. 40]; 19 A. L. J,187; 3U. PLL. R 
(A.)36 43 A. 394, 
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fact appeared before the court which should be set aside. The proper course iS 


passed the decree, They had denied their 

liability as partners but the High Court 

seems to have sent the case to the Sub- 

ordinate Court with a view to determine 

as to whether these persons were or were 

not partners go that the facts of that case 
are entirely different from ‘thefacts of this. 
The High Oourt, however, proceeded upon 
a line of reasoning which, with the greatest 
respect, I am unable to follow. They 
based their decision partly upon a con- 
.Struction of s. 420f the Oivil Procedure 
- Oode which does not commend itself to me 
and indeed the reasoning of .the learned 
Judge seems, if Imay say so with respect, 
to beself-contradictory. Section 42 states 
that the court executing the decree sent to 
it shall have the same powers in executing 
such decree’ as if it had been passed by 
itself. That rule was construed in effect 
to mesa that by going to the executing 
Court a litigant was entitled to obtain the 
same reliefs that he would be able to obtain 
if he had gone tothe court which passed 
the decree. Indeed at page 402}the learned 
Judges say “The decree-holder is thus 
enabled to obtain what amounts to adecree 
upon the question of the liability without 
resorting to hazardous and infructuots pro- 
ceedings against a person whose liability 
is doubtful,” that is to say, he is enabled 
to obtain in fact the same sori of decree 
which might have been obtained but was 
not in fact obtained before the court which 
passed the decree. To my mind this reasoning 
cannot be sustainedand Laem unable to follow 
it. There isin the case of suits sgainst 
partners s very sound reason for com- 
pelling resort to the court which passed 
the original decree. A person sued asa 
partner is entitled to dispute the plaintiff's 
claim upon ite merits and quite apart from 
the question of his liability as a partner. 
If the construction contended for by the 
respondents were ‘right, it would enable a 
plaintif to sue a firm and prevent a person 
against whom execution was intended and 
ultimately cought frcm disputing the 
claim upon its merits and enable him to 
bring that pereon into the proceedings 
not inthe suit but in the later stages of 
execution which would defeat the whole pur- 
pose of the procedure which has been provid- 
edfor in dealing with suits against firms and 
against persons whom it is sought to be 
made liable as beingfmembers of the firm. In 


my opinion the judgment of the learned - 


Subordinate Judge was erroneous and 


*Page of 61 Ind. Uas,— Ed. 


for the plaintiffs to go -to the High Oourt 
at Calcutta and apply under O. XXI, r. 50 
if they are so advised. I would allow this ` 
appeal with costs. Í 

Fazl Ali, J.—I agree. 


N/a. Appeal allowed. — 


ere 


LAHORE HIGH COURT. 
Miscellaneous Hirst Civil Appeal No, 681 
of 1932. 

July 9, 1932, 
Burs, J. 
Fira BANARSI DAS-KAPUR,OHAND 
—J UDGMENT- DEBTORS 
—APPELLANTS . 


versus 
Firm MAMAN OHAND RADHA- 
KISHAN AND orHers—OREDITORS— 
RESPONDEN Ps. 

Provincial Insolvency Act (V of 1920), s. 6(g)— 
Acts of insolvency—Suspension of payment of debts, 
what amounts to—Notice not in writing—Effect. 

A mere declaration thata person is unable to pay 
his debts may not by itself amount to an ‘act of 
insolvency’, but coupled with the context and the 
surrounding circumstances, it may amount to such 
anact. The testis the effect which the declaration 
would. produce on the minds of the creditors in 
view of all the circumstances. [p. 63, col. 2.] 

It cannot be Jaid down that mere temporary 
suspension of payment until the appellants are able 
to sell or mortgage their property cannot amount to 
an ‘act of insolvency’. Crook v. Morley (4), relied 
on, In re: Walsh (2), distinguished, Gurmukh Singh 
v. Ram Ditta Mal (1), followed. [ibid.] 

The notice required bys, 61 (g) need not be in 
writing. (p. 64, col. 1.] 

Miscellaneous First Oivil Appeal from an 


- order of the District Judge, Ludhiana, 
dated the 25th April, 1932. ' 


Mesers, Mehr Chand Mahajan and Nawal 
Kishore, for the Appellants, 

Messrs. Jagan Nath Aggarwal 
Krishna Sarup, for the Respondents. 

dJudgment.—tThis is an appeal by the 
proprietors of a firm named Banarei Dac- 
Kapur Ohand who were adjudicated insol- 
vents on the application of eome of their 
ereditcre. The'‘act of insolvency’ alleged 
to have been committed by them on which 
the insolvency petition was founded was 
that they called a meeting of the creditors 
at their house and intimated that they were 
unable to pay their debts and had suspended 
payment, The only point for decision in 
this appeal is whether the alleged ‘act of 


and 


-insolvency’ has been proved, 


‘The petitioning creditors produced eleven 
witnesses in support of their allegations. 
The appellants tried to make outin their 
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évidence that no such meeting as alleged 
by the creditors was called, but the evidence 

produced in this respect was worthless, It 
“wan rejected by the learned District Judge 
and has not been relied upon{before me. The 
learned District Judge found, after consider- 
ing the entire evidence that a meeting was 
called as alleged by the petitioning 
creditors, that the appellants -declared that 
théy had no liquid assets to meet their 
Jiabilities, and that they were not ia a 
position to pay their debts within a reason- 
able time. They offered to mortgage their 
property to enable them. to meet their 
liabilities and negotiations were started for 
the purpose but fell through. The learned 
Judge further found that the appellants 
stated that they intended to deal with the 
creditors collectively and not individually 
and held that this coupled with the declara- 
tion of their inability to pay their debts 
was tantamount to a notice ta suspend pay- 
ment. Reliance was placed in this respect 
on Gurmukh. Singh v. Ram Ditta Mal, 112 
Ind. Oas, 132(1). 

The learned Counsel for the appellants 
has taken me through the material portions 
of the evidence and I have no hesitation in 
agreeing with the findings of the learned 
District Judge, There canno doubt that 
the appellants were in embarassec circum- 
stances and were not in a position to pay their 
debts. According to the statement of Tilak 
Ram himself (oneof the appellants) the 
appellants’ debts amount to about 
Rs, 56,000, 5 The appellants have stated that 
the property is worth about two lacs, but 
there is no reliable evidence to prove this 
andI feel little doubt that if they had 
property of this value, they would not have 
found is difficult to pay their debts by 
selling a portion of it and would not have 
found it necessary to call a meeting of their 
creditors asthey did. As regards the find- 
` ing of the learned ‘District Judge that the 
appellants declared at the mesting thai they 
meant to pay their creditors collectively and 
not individually, it was urged that one of 
tha witnesses whom the learned District 
Judge considered to be disinterested has not 
supported this allegation, but there ir, I 
think sufficient other evidence to support 
the learned Judge's finding. 

Gurmukh Singh v. Ram Ditta Mal, 112 Ind. 
Cas. 132(1) relied upon by the learned District 
Judge undoubtedly supports his view that 
the declarations and acts proved amount to 
a notice of tuspension of payment within 
the meaning of cl. (g) of s, 6 of the Provincial 

(1) 112 Ind, Oas. 132; A.I. R,1929 Lah, 136, 
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Insolvency Act, The learned Oounsel for 
the appellants has urged that the words in 
that section must be strictly construed, 
that the declarations and acts held to be 
proved, only showed that the appellants 
were devising means to pay their creditors 
and keeping themselves out of insolvency. 
The case reported as In re Walsh (2) was 
cited as an authority. The case seems to 
have been decided on its peculiar facts, the 
finding being that there was nothing to 
show that the debtors would not be able to 
carry on even if their offer of composition 
was not accepted. Inthe present instance 
the appellants have admittedly stopped 
business. The decisionin In re Walsh (2) 
was based upon Ex parte Qastler, In re 
Freidlander (3). These cases have been 
noticed at page 321* inthe judgment of the 
Earl of Selborne in Crook v. Morley, (4) 
and in view of the remarks therein and the 
decision of the House of Lordsin that case 
these cages seem to be of doubtful authority. 
- The contention of the learned Oounsel 
that mere temporary suspension of payment 
until the appellants are able to sell or 
mortgageiheir property cannot amount to 
an ‘act of insolvency,’ cannot be accepted as 
sound. In Crook v. Morley (4) decided by 
the Housecf Lords, the Earl of Selborne 
remarked as follows,— i 
“To suspend” in its natural signification rather 
means something which may not be permanent than 
that which necessarily is so. A perpetual stoppage 
of payment would be a suspension and something 
more; but to say that the words “suspension” means 
nothing, in this context, buta necessarily permanent 
stoppage of payment, is a proposition to whiéh I 
cannotagres. A stoppage of business in the ordinary 
course, and of the payment of debts in the ordinary 
course, is so serious athing in [many if not inall 
businesses, certainly forexample inthe business ofa 
banker, that the Legislature might well consider it a 
sufficient reason for giving the creditors the power of 
treating it as an act of bankruptcy in itself, without 
entering into the question whether in conceivable 
circumstances and by conceivable methods it might 
not come to an end and business be resumed, I cannot 
but think that it would be violence to these words if a 
suspension of payments de facto whether in circum- 


`- stances which might make it possible to resume them 


or in circumstances which mi i i 
were held not to be enough,” Sp a ae 
lt is true thata mere declaration that a 
person is unable to pay his debts may not 
by itself amount to an ‘act of insolvency’; 
but coupled with the context and the 
surrounding circumstances it may amount 


to such an act. The test is the effect which 
ORD OE ES a 
(3) (1885) .B.D 471; 54 L.J. Q. B. 23: 51L. 
T, 309; 33 W. R. 126; 1 Morrell 207. $ PIS 
(4) (1891) A, O. 316; 61 L. J. Q.B. 97; 65 L, T. 389; 


8 Morrell 227. 


~ *Page of (1891) A.Ö —[bd] a 
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the declaration would produce on the minds 
of the creditora in view of all the circum- 
stances of cf , Crook v, Morley (4). -Some of 


the witnesses have actually stated that the- 


appellants said that they intended to 
suspend payment but even if this evidence 
is not accepted at its face value, the other 
acts and declarations which have been 
proved would, I thick, in the circumstances 
have naturally produced the impression that 
the appellants bad or were about tosuspend 
payment. In Crook v. Morley (4). Crook 

„had sent a circular to his creditors stating 
that he was unable to meet bis engagements 
as they fell due and inviting them to attend 
a meeting at which he proposed to submit a 
statement of his position. It was held in 
that case that the ‘letter would naturally 
induce the creditcrs to believe that the 
debtor intended to suspend payment and 
was therefore tantamount to notice to that 
effect within the meaning of e. 4-1 (h) of the 
Bankruptcy Act (which is identical with s. 
6-1(g) of the Provincial Insolvency Act. 
The facis of the preeentcase are similar. In 
this cace no letter wasiseued, but it is well- 
rattled that the notice requred by s. 6-1 (g) 
need not tein writing, cf. Gurmukh Singh 
v. Ram Ditta Mal 112 Ind, tas. 132 (1), 
In the maiter of David Sasscon & Co. Ltd., 
¢5 Ind. Oaa, 453 (5), 

In my opinion the appellants have been 
rightly adjudged insolvente, I dismiss this 
appeal with costs. The interim order 
staying proceedings is discharged. 

x JA. _ Appeal dismissed, 

(5) 95 Ind. Cas. 453; A. I. R. 1926 Sind 246. 
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LABORE HIGH COURT. 
‘Miscellaneous First Civil Appeal No, 
1196 of 1931. 

. October 14, 1932, 
HARBISON AND ÅDDIBIN, JJ. 
Firm BEHARI LAL-MADHO PARSHAD— 
DEFENDANIS — APIEI LANTS 
versus 
Tag SIRSA TRADING COMPANY Lrp.— 
PLAINTIFF-RESPONDSAT. 
Companies Act (VII of 1918), s. 152—Arbitration 


Act (IX of 1899), s. 2~Arbitration between Companies . 


— Whether governed by Arbitration Act. 

The Indian Arbitration Act applies to all references 
to arbitration under the Indian Companies 
Act wherever they take place, whether 
they take place within a Presidency Town or 
ina place to which the Local Government has ex- 
fended the provisions of the Indian Arbitration Act 
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by virtue of the proviso to s.2or in place outside 
Presidency Towns where the Local Government lias 
not extended the Indian Arbitration Act under the 


proviso mentioned.: Attock Oil Company Ltd. v. | 


Abdul Majid (1) and Rug Lal Agarwala v. 
Dhansar Coal Company (3), followed. © Sunder 
Mal-Lakhu Mal v. Paris Business Co-operation (2), 
dissented from. 


Miscellaneous First Civil Appeal from an 


order of the District Judge, Hissar, dated’ 


the 9th July, 1931, 


Messre. Shamair Chand and Qabul Chand - 


for the Appellant. 

Mr. J. G. Sethi, forthe Respondent. 

Addison, J.—There was a dispute 
between the Sirsa Trading Company Limit- 
ed, and the firm Bahari Lal-Madho-Parshad 
which was decided by arbitration. When 
the award was put into court undér s. 31 
of the Indian Arbitration Act, 1899, an 
objection was taken on bebalf of the firm 
mentioned that the Indian Arbitration Act 
did not apply asit had not been extended 
to avy part of the Hissar District by special 
notification under the proviso to 8. 2 of the 
Act. The District Judge repelled this 
objection and held that the other objections 
had no force. The objections were, therc- 
fore, overruled and the award became a 
decree of the court. Against this decision 
the Firm Behari Lal-Madho Parshad has. 
preferred Oivil Appeal No. 1186 of 1831 
and Oivil Revision No. 485 of 1931, it being 
noted that it is doubtful whether an- appeal 
or a revision lies. The appeal and the 
revision have been referred to a Division 
Bench as there are conflicting. decisions of. 
this court whether the Indian Arbitration 
Act applies, f 

It has not been argued before us whether 
an appeal or a revision lies. There is some 
conflict as to this. Prima facie it appears. 
to me that an appeal does lie under s. 104 
(1) (f) of the Civil Procedure Oode. < 

There is no doubt thatthe agreement to 
refer is governed by e. 152 of the Indian 
Companies Act sub-s. (3) of that section. 
runs as follows :— 

“The provisions of the Indian Arbitration Act, 1899, 
other than those restricting the application of the 
Act in respect of the subject-matter of the arbitration, 


shall apply to allarbitrations between companies and 
persons in pursuance of this Act.” 


These words are not ambiguous and mean 
that all the provisions of the Indian Arbit+ 
ration Act, except thos» restricting the 
application of the Act in respect of the 
subject matter of the arbitration, shall ap- 
ply to arbitrations under the Indian Oom- 
panies Act. Bye. of the Indian Arbitra- 
tion Act, 1899,.that Act extends. to the 
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whole of the British India but by s, 2 of 
the Act its application is limited to cases 
where if the subject-matter submitted to 
| arbitration were the subjest of a suit, the 
suit could be instituted in a Presidency 
Town, whether with leave or otherwise, 
while there is a proviso tos. 2 adding that 
the Local Government may by notification 
declare the Act applicable in any other 
local area as if it were a Presidency Town. 
Fof the purpose of this arguments. 23 of 
the Indian Arbitration Act which is an 
addition to se. 2 need not be discussed. 
Section 2 is the only section which restricts 
the application of the Actin reapect of the 
subject-matter of the arbitration. The 
meaning of the words used in a. 152 (3) 
of the Indian Companies Act, therefore, ig 
that the’ whole of the Indian Arbitration 
Act shall apply to arbitrations under the 
Companies Act excepts. 2. It follows that, 
as 8.1 of the Indian Arbitration Act extends 
that Act to the whole of British India, 
all the clauses of the Indian Arbitration Act 
except 8.2 apply where-there is an arbit- 
ration under the Oompanies Act. .In other 
words, the facilities in-the matter of arbit- 
ration under the Indian Companies Act are 
not to be restricted. by -a. 2 of the Indian 
Arbitration Act which limits the application 
of the Act tocases where the subject matter 
‘could be the subject-matter of a suit in 
a Presidency tcwn-.or in 8 specially 
notified area. When the Indian Arbitration 
Act was. paased in 1599 the second proviso 
tos. 3 expressly. exempted arbitration under 
the Indian Companies Act from its opera- 
tion. | ‘That proviso tos, 3 has-been repeal- 
ed because of the passing of s. 152of the 
Indian .Oompanies -Aot which rendered it 
unnécessary. It follows that the Indian 
Arbitration Act applies to all references to 
arbitration under the Indian Oomp mies 
Act wherever théy take place, whether they 
take place within a Presidency Town or in 
a place to. which the Local Government 
hag extended the provisions of the Indian 
Arbitration Act by virtue of the proviso to 
8.2 or in places outside Presidency towns 
where the Local Government hag not ex- 
tended the Indian Arbitration Act under 
the proviso mentioned. No question in 
fact arises as to whether the Local Govern- 
ment has or has not made any notification 
under ‘the proviso to s.2 when thereisa 
reference under the Indian Companies Act ;_ 
for by virtue of s,:152 (3) of the Indian Oom- 
panies Act, 8.2 is deleted in cases where 
the arbitration is under the Indian Come, 
panies Act. Some attempt was made-to 
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argue that though s. 2 must be heldto be 
deleted from the Indian Arbitration Act 
in cases where the arbitration is under 
Indian Companies Act the words used. in. 
s. 152 (3) of the Companies Act still left 
the proviso to s, 2 untouched and. therefore 
arbitrations under the Indian Oompanies 
Act could only take place where the Local 
Government had extended the provisions 
of the Act by notification. There can, : 
however, obviously ba no proviso without 
a section. Besides the qualifying clause 
“other than...... of the arbitration, ins, 152. 
(3) of the Indian Companies Act can have no 
other meaning than thatthe whole of s. 2. 
{including the proviso) of the Indian Ar-- 
bitration Act has no effect in cases of ar- 
bitration under the Oompanies Act. The. 
matter appears to meto ba free from any 
difficulty. yb 
The District Judge followed a decision of: 
minein Firm Dilsukh Rai-Lel Chand v. Sirsa 
Trading Company Ltd, (Oivil Appaal No. 
1374 of 1930), This judgment is very 
brief, it being practically concadad before `: 
me that the Indian Arbitration Act did 
apply in casas of arbitration under the 
Oompanies Act. The same view was taken 
by Dalip Singh, J., in Attock Oil Company 
Ltd. v. Abdul Majid (1). That was a casa 
of an agreement to refer to arbitration 
under the Indian Companies Act Instead 
of the provisions of the Indian Arbitration 
Act being followad, the respondent applied 
under Sch, II, para. 17 of the Code of Civil 
Proceduré ‘to file the agreement of refer- 
ence to arbitration. The court below granted 
the application and called upon the parties 
to name their arbitrators, On appeal it 
was contended that under s, 152 of the 
Companies Act the Aroditration-Act was 
meade appliczble to all arbitrations and 
agreements of reference and that by virtue 
of s. 3 of the Arbitration Act, Sch. II, para, 
17 of the Civil Procedure Oode was exclud- 
ed from the operation of that Act. This 
position was conceded by Counsel for the 
respondent and the learned Judge consider- 
ed it to ba correct though he added that he 
must zot be taken to express any considered 
opinion on the point. ; 
Jai Lal, J , however, in Sunder Mal-Lakhu . 
Malvy. Paris Business Co operation (2) took 
the opposite view and held that s, 152 of 
the Indian Companies. Act is “subject to. 
the applicability of the Indian Arbitration . 


(1) 118 Ind, Cas. 533; A. I. R. 1929 Lah, 246; Ind Rut: 
1939 Lah. 789. pee eae 

(2) 132 Iad. Oas. 399; 32P. L,R. 444 ; Ind}. Rul, 
(1931 Lah, 591 ; A. IR, 1931 Lab, 555, ` 
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‘Act to the local srea in which the court 
in which the suit isinstituted is situated.” 
With great respect [am unable to agree as, 
in my opinion, this overlooks the worda of 
the clause, “other than......... of the arbitra- 
tion,” in e. 152(8) of the Companies Act. 
These words exclude s. 2 from the Actin 
casea of arbitration under the Indian 
Companies Act and no question arises out 
of any extension by notification of the 
Indian Arbitration Aet to any local area. 
It-might be mentioned that a single Judge 
, of the Patna High Court considered tbe 

decisions of Dalip Singh, J., and Jai Lal, J. 
in the above case and approved of the 
decision of Dalip Singb, J. and dissented 
from that given by Jai Lal,J. The case 
in question is Ruplal Agarwala v. Dhansar 
Coal Co, 186 Ind Oas. 445 (3), 

For the reasons given I would dismiss 
the appes! with costs, The revision is also 
dismissed but without costs. 

Harrison J.— agree. 

4. Appeal & Revision dismissed, 


(3) 136 Ind, Cas. 445; 13 P. L.T.169; Ind. Rul. 
(1932) Pat, 109. 


_ LAHORE HIGH COURT. 
Oriminal Revision Petition Nc. 698 of 1932. 
October 14, 1932. 

. Suapr LaL, O. J. 
BASHESHAR NATH—Acovszp— 
PATITIONER 


tersus 
RATAN ORHAND AND crazeé 


~—COsPLAINANT8S—RR6PONDENTS. 

„Criminal Procedure Code (Act V of 1898), s. 8h4— 
Stay of criminal case pending civil suit—Prin- 
ciples. 

There is noinvariable rule that criminal pro- 
ceedings takenagainst a person should be stayed 
pending the decision of a civil suit involving a4 
similar issue. Hach case must be considered on its 
own merits, and the only general rule that can be 
laid down is that every court should be allowed, as 
far as possible, to decide cases before it with the 
utmost expedition. jp. 68, col. L) 

Ifthe civil case is Jikely to be delayed the 
Criminal Court may record all the prosecution evi- 
dence before considering the question of staying 
the criminal case. [p, 63, cols.1 & 2.] 


Oase reported by the Sessions Judge, 
Amritsar, 

- Oriminal Revision against an order of the 
Magistrate, First Olase, with s. 30 powers, 
wae District, dated the 14th December 

_Report.—The 


i present 
Basheshar Nath. sold 3 


some land, houses 


petitioner 
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end shops belonging to him to the’ 
pondents Ratan Chand, Harjas Mal 
and Hans Raj by a registered: 


sale deed, dated 3rd October, 1930. In- 
that galedeed he alleged that the 
property belonged to him and that it was 
not encumbered with anybody else, He 
Jurther alleged that the title-deeds in 
respect of thie property had been 
burnt when his house caught fire or bad 
been misleid and he, therefore, gave the 
vendees copies of the said title-deede. In 
about March 1931 the vendees of this 
property received a notice from Messrs. 
Grindlay and Company, Bankers at Lahore, 
stating that the property sold to them 
had been equitably mortgaged with them | 
(Messrs. Grindlay and Oompany) by 
deposit of title-deeds and that the vendor 
was heavily indebted to them. Subse- 
queuently Messrs, Grindlay and Company 
filed a suit for the recovery of 1,21,0u0 
odd rupees against Basheshar Nath vendor 
in the Oourt of the Subordina‘e Judge, 
First Olaes, at Lahore. In this suit the 
present respondents Ratan Ohand, Harjas 
Rai and Hans Raj were impleaded 
as defendants on the allegation that 
properties mentioned as Nos. 5 and 6 in 
the plaint which were previously equitably 
mortgaged with the plaintiffs had been 
sold by the defendant No. 1 Basheshar ` 
Nath to these-defendante. Basheshar Nath 
defendant in his pleas in the civil suit 
denied that the properties Nos, 5 and 6 in the 
plaint had been equitably mortgaged with 
the plaintifis and further denied that 
the title-dé@eds of these properties 
had been deposited with the plaint- 
ifs by way of equitable mortgage. 
It was further denied that the documents 
alleged to be the title deeds in respect 
of these properties were, as a matter of 
fact, the actual title-deeds., 

Tne defendants Ratan Ohand, Harjas 
Rai and Hans Raj in their pleas denied 
knowledge of the fact that the properties 
Nos. 5 and 6 which had been sold to them 
by Bashesbar Nath defendant No, 1 had 
been equitably mortgaged with the 
plaintiffs and they aleo further stated that 
they could not esy whether the documents 
put in by the plaintiffs and alleged to 
be the title-deeds relating to the properties 
sold to them were really the title-deeds 
relating to these properties. These pleas 
were filed by these defendants-respondents 
on the 6th October, 1931. On the 17th 
October 1931 these defendants-respondents 
Ratan Ohend, Harjas Mal and Hans Raj- 
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filed a complaint under s. 420, Indian 
Penal Oode, against Basheshar Nath their 
vendor, on the allegation that he had by 
false representation induced them to 
purchase the property sold to them by 
registered sale deed on the 3rd October, 
1930, and which but for such false 
representation they would not have pur- 
chased. The false representation alleged 
was hat the properties sold to them were 
not eocumbered elsewhere and that the 
title-deeds had been either destroyed by 
fire or had been mislaid. The Oriminal 
Oourt after examining the complainants 
issued a warrant against the 
accased Basheshar Nath. The accused on 
appearing in court filed an application 
asking fer the stay of criminal proceedings 
pending decision of the civil suit in which 


the same question had been raised and . 


was to be decided. The lower court on 
this application passed an order that the 
application would be considered after 
close of the case for the prosecuticn. 
Against this order the accused Basheshar 
Nath has come up in revision to this 
court asking that the criminal proceedings 
be stayed pending decision of the civil 
suit. : 

‘Notice was issuéd to the respondents 
and I have heard lengthy arguments 
from Counsel on behalf of their respective 
clients, : 

The learned Counsel for the responderits 
hás urged that the criminal proceedings have 
nothing whatsoever to do with the civil 
suit and that it is not necessary that the 
criminal proceedings should be stayed 
for the decision of the civil suit, It has, 
further been urged that the civil suit will, 
in all probability, take a considerable 
time before it is decided and that in the 
meantime, if the criminal suit is stayed, 
the complainant will suffer considerable 
loss and the possibility is that his wit- 
nesses may not be subsequently available 
when the criminal case eventually pro- 
ceeds. Learned Counsel has also referred 
me to several rulings wherein it has been 
held that it is not necessary that a 
criminal case should be stayed pending 
decision of a civil suit where-the two cases 
arise out of the same proceedings. 


On behalf of the petitioner learned 
Counsel has referred me to Dasarate 
Meshy v. Jay Chand Sutradhar (1) and 
Bishambhar Das v. Emperor (2) wherein 

(1) 78 Ind. Oas, 530; A. I. R. 1925 Pat. 193. 

(2) 97 Ind. Cas, 426; A. I, R. 1927 Lah, 17; 27 Or, 
L. J, 1114, i ik 
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it has been held. that where. the 
matter to be decided in a criminal 
case is identical with an issue which has 
to be decided in a Oivil Court between 
the parties which was instituted prior to 
the complaint in the criminal case, the 
latter should be stayed. In the present 
case as will be seen from the brief history 
of the proceedings the main question for 
decision in the criminal case is as to whe- , 
ther the properties sold to the respondents 
were previously mortgaged with the plaintifis 
in the civil suit (Messrs. Grindlay and Oom- 
pany,Bankers, Lahore) and whether the title- 
deeds in respect of these properties had 
been deposited with the Bank .by way of’ 
equitable mortgage. The plaintiffs in the 
civil suit have alleged that these properties 
were equitably mortgaged with them and 
that the title-deeds were deposited with 
them by way of equitable morigage. The 
present petitioner Basheshar Nath has 
definitely denied that the properties were 
mortgaged and that the title-deeds were 
deposited with the bank by way of 
equitable morigage and he has further 
denied that the documents alleged by the 
Plaintiff bank to be the title-deeds in 
respe:t of these proparties are not, as a 
matter of fact, the title-deeds relating to 
these properties. The complainants-respond= 
ents in the present proceedings have in the 
civil suit also professed ignorance as 
regards the properties sold to them having 
been equitably mortgaged with the plaint- 
iff bank and have also indirectly denied 
that the documents (alleged to be the 
title-desds in respect of these properties) 
are, as a matter of fact, the title-deeds 
of these properties. The Civil Oourt has 
framed a specific iesus as to whether 
these properties along with other properties 
were equitably mortgaged by the defendant 
No. 1 Basheshar Nath to the plaintiff bank, 


We thus see that thé main question 
in issue in the criminal case is 
directly in issue in the civil suit. Unless 


the complainant in the criminal case can 
definitely establish that the properties sold 
to him were previously equitably mortgaged 
with the plaintiff bank and that the title- 
deeds of these properties had been 
deposited with the plaintiff bank by. way 
of equitable mortgage. and had not been 
destroyed by fire or mislaid as alleged by 
the accused-petitioner the criminal case 
cannot succeed, The civil suit was filed. 
several months prior to the institution of 
the criminal complaint, The issues to be 


. decided in both the civil and criminal’ 
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case are identical. In these circumstances 
it ceems to me right and proper that the 
criminal case proceedings should be stayed 
pending decision of the civil suit. 

Learned Counsel for the respondents has 
urged that the Oriminal Court would, in 
‘any case, not be bound by the findings 
of the Oivil Court in respect of this isaue; 
hence there would be no real advantege 
in directing the stay of the criminal 
“proceedings. It has, however been heid 
in Emperor v. Bishen Das (3) that save 
for very exceptional reasons a Oriminal 
“Oourt should not go behind the finding 
‘of a Oivil Court and convict of cheating 
and fraud a person who upon the 
very same facts has succeeded in satis’y- 
‘ing a Civil Court. If, therefore, the Civil 
Court finds that the properties were not 
equitably mortgaged with the plaintiff 
bank the complainant would not be able 
to succeed in his criminal case. For these 
reasons, in my opinion it is equitable 
that the criminal proceedings should be 
‘stayed pending decision of civil suit. 

I accordingly direct .the stay of the 
criminal proceedings pending the orders 
of the High Ocurt to whom these pro- 
ceedings are forwarded with a recommenda: 
tion that the criminal proceedings be 
stayed till the final decision of the civil 
buit. 

Mr. Shamair Chand, for the Respondents, 

Order.—There is no invariable rule 
that criminal proceedings taken against 
a person ehould he stayed pending the 
decision of a civil suit involving a similar 
issue, Each case must be considered on 
its own merits, and the only general rule 
thatcan be laid down is that every court 
should be allowed, se far as possible, to decide 
esses before it with the uumcst expedition, 
vide,inter alia, Chitrala Ramiah v. Natukula 
Ramiah (4) and Hirday Narain Singh v. 
Emperor !5). There can be no doubt that 
the civil suit is likely to be delayed and 
the complainants, who are merely co- 
defendants with the sccuced in the civil 
suit, have no control over ihe civil 
suit and cannot expedite its proceedings. 
In these circumstances the Magistrate was 
justified in holding that all tke prosecu- 
tion evidence should ke recorded before 

(3) 8 Ind. Cas, 1161; 33 P. R. 1910 Or.; 57 P. L. R, 
1911; 12 Cr. L. J. 50. 

, (4) 104 Ind. Cas. 252; A, I. R. 1927. Mad. 778; 26 
L. W. 118; 39M. L. T. 14; 53 M. L. J. 265; (1927) 
M. W. N. 672; 28 Cr. L. J, 812; 50 M, 839, 
(5). 119 Ind. Cas, 888; A, I. R. 1929 Pat. 500; 30 
Cr. L. J. 1101; Ind. Rul, (1929) Pat. 616; 10 P. LT, 
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the question of staying the criminal case 
can be considered. 

I accordingly decline to accept the 
recommendation made by the Seesions 
Judge and direct the Magistrate to proceed 
with the trial of the criminal case. 

a. Reference rejected. 


LAHORE HIGH COURT. 
First Civil Appeal No. 328 of 1927. 
November 23, 1932. 

Appicon AND AGHA Harpar, JJ. ` 
GHULAM ALI—PLAINTIFF— APPELLANT 


versus 
INAYAT ALI AND OTHEBG— DREBNDANIS— 
RESPONDENTS. ° 


Contract Act (IX of 1872), s. 70—Co-owners—One 
co-owner defending suit against all, whether entitled 
to be re-imbursed by the others—Scope of s. 70. 

Where a co-owner defends asuit brought against 
him and other co-owners, if incidentally and with- 
out any special effort on his part, the other co-owners 
derive an advantage from the defence, he cannot 
be said to have done something for the other co- 
owners for which the latter would be bound in law 
or equity to recompense him, Rahman v, Dillu (1), 
Abdul Wahid Khan v. Shalukha Bibi (2), Dulla 
Singh v. Khazana (3), Vyraperumal -Mudaliar v. 
Alagappa Maniajariar (4) and Sampath Ayyangar v. 
Rajah of Venkatagiri. (5), referred to. [p. 70, col. 
1 


First Oivil Appeal from the decree of the 
Senior Subordinate Judge, Gujranwale, 
dated the 23rd December, 1926. . 

Malik Ram Lal Anand, forthe Appellant; 

Mr. Abdul Karim, ior the Respondente. 

Agha Haidar, J.—On the 30th June, 
1914, one Tafazzul Hussain and others 
brought a suit fora declaration and in- 
junction against: Ghulam Ali, Ramzan Ali 
and Sher Ali, alleging that certain land 
was wakf snd the defendant had no right 
to alienate it. Ghulam Ali is the present 
plaintiff and Ramzan Ali’s two sons Faiz 
Ali and Hadayat Ali are defendants Nos. 1 
and 2, while Sher Ali is represented by 
his two minor sons, Inayat Ali and Rah- 
mat Ali, defendants Nos. 3 and 4. This 
guit was dismissed cn the 10th March, 1917, 
There was an appeal to the High Oourt 
which was dismissed cn the 12th December, 
19:2. During the pendency of the appeal, 
Ramzan Ali and Sher Ali died and their 
ecns, nawely, defendants Nos, 1 and 2 and 
defendants Ncs 3 and 4, were brought on 
the record as their legal representativer. 
The tsxed costs of the ltigation which ter- 
minated on the 12th December, 1922, 
emounted to Ra. 1,315-8-0. The share of 
the plaintif. Ghulam Ali in the property 
involved in the suit was one-half, while 
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Ramzan Ali and Sher Alihad one-fourth 
share each. The plaintiff Ghulam Ali 
brought the present suit against the de- 
fendants, claiming a sum of Rs, 5,200 on 
the basis of an oral agreement alleged to 
have been entered into between the fathers 
of the defendants and the plaintiff and of 
another agreement Ex. P-1, subsequently 
executed by Faiz Ali, defendant No. 1 for 
himsglf and as guardian of his minor 
brother, Hadayat Ali, defendant No 2, and 
by Musammat Huesain Bibi, the mother and 
guardian. of defendants Nos. 3 and 4, on 
the 14th November, 1922, in favour of the 
plaintiff, promising to re-imburse him for 
the costs of the litigation, The defence of 
defendants, so far as it is necessary for the 
purposes of this appeal, was that the plaint- 
iff had been spending money for his own 
benefit in the previous suits, and that the 
agreement (Ex. P-1) dated the 14th Novem- 
ber, 1922, was not enforceable against de- 
fendants Nos. 3 and 4, It may be mention- 
ed here that defendants Nos, 1 and 2, 
during the pendency of the suit in the 
court below, entered into a compromise 
with the plaintiff and, as against them, 
the suit has been dismiased by the trial 
Judge. In order to make his guit directly 
appeslable to the High Court as a first ap- 
peal, the plaintiff has included all kinds of 
impossible demands in the claim and has 
thus arrived atthe valuation of Rs 5,200. 
The suit has been dismissed and the plaint- 
iff has come up in appeal to this court. 
The learned Oounsel for the appellant 
urged that, while the previous suit was 
pending in the trial Court, Ramzan Ali 
and Sher Ali, who were in straitened œr- 
cumstances, promised to recoup the plaint- 
iff for the expanses which be might incur in, 
defending the action. There is, however, 
no proof of this agreement and the learned 
Counsel did not press it seriously. He, 
however, strongly relied upon the agree- 
ment (Bx. P-1) dated the 14th November, 
1922, under which the mother of defendants 
Nos, 3 and 4 acting a3 their guardian, 
agreed to re-imburse the present plaintiff 
for all the money that he migat spend in 
prosecuting the appeal in the High Court, 
The learned Ssnior Subordinate Judge 
held that the alleged agreement (Ex. P-1) 
- was not binding upon the minors as their 
mother had no authority under the law to 
enter into any contract wheraby the minors 
would be saddled wit any pecuniary liabil- 
ity. He has also} held that the intelligent 
execution by Musimmat Hussain Bibi of 
the document was highly doubtful and, in 
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all probability, the lady was made to put 
her thumb-mark upon it, while she was 
away from her home, withoat underatand- 
iag ita contents. Nothing has been brought 
forward in the course of the argument 
which would justify this court to reverse 
the finding of the court below on the ques- 
tion of law and fact involved therein. 

The learned Oounsal for the appellant at 
first urged that the plaintiff was entitled 
to recover from the respondents Rs, 2,600 
but ultimately confined his claim only to 
the proportionate share of the amount re- 
presenting the costs awarded to the suc- 
cessful defendants in the previous suit, 
Ha has placed reliance upon the provisions 
of s.70 of the Indian Contract Act, and 
has quoted a number of authorities, some 
of which no doubt seem to lend some sup- 
port to his contention, The learned Coun- 
sel for the respondents has invited our 
attention to a decision of this court re- 
ported as Rahman v. Dillu (1) which follow- 
ed Abdul Wahid Khan v. Shalukha Bibi 
(2) and Dulla Singh v. Khazana (8, and 
laid down that there was no provision of 
law under which a plaintiff can successfully 
maintain a suit for contribution against his 
co-heirs for expenses incurred by him in 
a litigation against third parties, even if 
such co-heirs had derived the benefit of 
the plaintiff's suecessful conduct of that 
litigation. [L may also quote here a case re- 
ported as Vyraperumal Mudaliar v. Alagap- 
pa Maniagarar (4) which lays down that there 
is no general principle of law that, where 
one person gets some advantage? from the act 
of another, a right of contribution towards 
the expenses for that act arises on bahal of 
the person who has doneit,” In Sampath 
Ayyangar v, Rajah of Venkatagiri (5) it 
was held that under s, 70, it must be shown 
that the parson benefited has had the op; 
portunity of accepting or rejecting the ba- 
neft, > 

Now, in the prasent casə the plsintiff was 
interested in tha disputed property in the 
previous litigation to the extent of one-half, 
His defencs was the same as that of his 
co-defendants. It was his interest to dsfeat 
the plaintiffs and, in order to secure this 
object, he had to fight out the casein the 

(1) 103 Ind. Oas. 299; A, I. R. 1927 Lah 
842 


(2) 210.456; 21 I. A. 26, 
(3) 25 Ind. Oas. 542;61 P. R. 1914; 267 P. L. R. 
1914 


(4) 135 Ind. Cas. 609; A. I. R. 1932 Mad, 189; 
(1931) M. W. N. 1197; 34 L. W. 889; 62M.L, J. 31; 
Ind. Rul. (1932) Mad. 177; 55M.468. | 

(5) 129 Ind. Oas. 828; A. IR. 1931 Mad.51; Ind; 
Rul, (1931) Mad, 348; 33 L. W. 684, 
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best way that he could. He had to produce 
evidence and engage Counsel in his own 
interest and, if incidentally and without 
any special effort on his part the defend- 
ants derived any advantage, it cannot be 
said that the plaintiff had gone out of his 
way and had done something for the be- 
nefit of the contesting defendants in the 
present case, for which they would be 
bound in law or equity to make a propor- 
tionate re-imbursement. In fect even if 
the defendants had refused to be benefited 
by the plaintifi’s conduct of his defence the 
plaintiff would have all the same gone on 
‘with his defence in order to succeed egsinst 
the plaintiffs in the previous suit. Ido 
not think, having regard to the nature of 
the case, that the plaintiff is entitled to any 
such equity as underlies the provisions of 
s. 70 of the Indian Contract Act. In my 
judgment the trial Judge was justified in 
dismissing the plaintiff's claim. I would, 
' therefore, affirm the decree passed by him 
and dismiss this appeal. Having regard to 
- ‘all the circumstances of the case I would 
~ order that the parties should bear their own 
“ costs in this court. 

` | Addison, J.—] agree. 

A. Appeal dismissed, 


——. 


_ MADRAS HIGH COURT. 

Civil Revision Petition No. 596 of 1429, 

August 3, 1932. 

. KRISANAN PaNDALal, J, 
SATTAMUTHU OHETTIAR— 
PLINTIFE— PETITIONER 
versus 
ABDUL KAREEM MARAOAYAR 
AND OTB ERS—DBFEN DANTS— RESPONDENTS, 

Negotiable Instruments Act (XXVI of 1881), s. 85 
—Endorsement—Personal liability of indorser—Con- 
tract. to the contrary—Inference from circumstances 
—Hndorsement to effect partition of family assets 

Although an indorsement is ex facie unrestrict- 
ed, the indorser as between himself and the indorsee, 
by agreement either express or to be inferred from 
the nature of the transaction, may exclude personal 
liability to the latter. Denton v. Peters (1) and 
Macdonald v. Whitfield 2), referred to. [p. 71, col 1.) 

Where a pro-note which stood inthe name of the 
father was endorsed by him to his song 
the family assets during a partition of 
property : 

Held, that from the circumstances of the case it 
might beinferred that the father had not under- 
taken to be personally liable as an indorser fp. 71, col. 
2 x è : > $ 


as one of 
the family 


- Where at a partition family properties are divid- 
ed and the parties, being majors and able to look 
after themselves accept the properties allotted for 
their share of the assets, it is too much tosay that 
there is as between them‘a covenant for title ora 


1411, 0, 
guarantee ofpayment by strangers to the family. 
[p. 72, col. 2.] 

Petition under 8. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Negapatam inS.0.3 No. 462 of 1528. 

Messrs. S. Panchapagesa Sastri and K. R, 
Krishnaswamy Ayyar, for the Patitioner. 

Mr. A. V. Viswanatha Sastri, for the 
Respondents. . 

Judgment.—The petitioner is the 
Plaintiff, His suit was brought on a pro- 
missory note executed by the lst defendant 
in favour of the father of the plaintiff and 
defendants Nos. 2 to 4 and endorsed by the 
father to the plaintiff as one of the family 
assets allotted tothe plaintiff on the latter's 
releasing his rights in the family prop- 
erties, The only point now arising for 
consideration is whether the lower court 
was right in dismissing the suit ss against 
defendants Nos. 2 to 4 or whether it should 
have given a decree against them also on 
the ground alleged by the plaintiff that 
the father having indorsed the note to the 
plaintiff and the maker having defaulted 
payment, the father was himself personally 
responsible as the indorser and defendants 
Nos, 2 to 4 are liable as bis legal representa- 
tives to the extent of his assets in their 
hands, The ground on which, “while 
giving a decree againet the maker of the 
note, the lst defendant, the learned Judge 
in the court below refused to give a decree 
against the assets of the father in the hands 
of defendants Nos. 2 to4 is that the note 
was endorsed to the plaintiff as partofa 
partition andit is to be presumed that the 
learned Judge thought that in those cir- 
cumstances the personal liability of the 
indorser was negatived by the nature of the 
transaction. 


In this ccurt the petitioner's learned 
Advocate has urged first, that under s., 35 
of the Negotiable Instruments Act, the 
only way in which the father could have 
excluded personal liability as indorser of 
the note was by expressly endorsing it 
“without recourse” and, that not having 
been done, it is not open tothe court to 
infer any other ground of exemption from 
liability. It was also urged that there was 
nothing in the nature of the trarsaction 
thatthe endorsement was part of a family 
partition wherefrom it may be inferred 
that the indorser intended to exclude 
personal liability. 


Onthe first question the words of 8:35 


of the Negotiable Instruments Act are clear 
enough. It says that 
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‘in the absence of a contract to the contrary, who- 
‘ever indorsesand delivers a negotiable instrument 
before maturity, without in-such indorsement ex- 
pressly excluding or making conditional his own 
liability, is bound thereby to every subsequent holder 
in case of dishonour by the drawes, acceptor or 
maker to compensate such holder for any loss or 
damage by such dishonour etc.” 

“The words make it clear that the rule 
whereby the indorser of a negotiable 
instrument who indoress without ree- 
tficting his liability in the eidorsement by 
express words makes himself liable to the 
indorsee a3 surety for the amount of the 
instrument in the case of dishonour is 
subject to there having been no contract 
to the contrary, 1.6, that although the 
indorsement is ex facie unrestricted, the 
indorser as between himself and the 
indorgee, by agreement either express or 
to be inferred fromthe nature of the trans- 
action, excluded personal liability to the 
latter. No Indian authority was cited on 
this point: but English authorities “are 
ample, In Dentonv. Peters (1), a partner 
indorsed tohis co partner a biil accepted 
by a person who was indebted: to them for 
goods sold, On the debtor defaulting 
payment the indorsee brought a suit against 
the indorser and pleaded that the indorse- 
ment being on its face atsolute and un- 


restricted, he wasentitled to a decree. But 
when it appeared that the parties 
‘had been partners and the  indorse- 
ment was made to enable the 


plaintiff to collect the money from the 
debtor for their joint benefii, the court held 
that the formof the indorsement notwith- 
standing, the defendant was not liable to 
the plaintiff. That decision was in 4670 
before the Bills of Hxchange Act. In 
Macdonald vy. Whitfield (2), a case from 
Oanada where the law on this point is the 
same as that of England, tbe directors of 
a company in oraer to make themselves 
personally liable to a bank from which 
the company was borrowing money made 
successive indorsements of the bill on 
which the money was borrowed. And the 
indorsements by one director to another 
and by him to a third and by him toa 
fourth and so on were on their face un- 
conditional and vurestricted. But it wes 
proved that the purpose of the indoree- 
menia and the arrangement in pursuance 
of which they were made was not that they 
might stand surety to each other but that 
they might all as between themselves and 
the bank be surety for the debt advanced 
(i) (1870) 5 Q. B. 475; 23 L. T, 281. 
2) (1883) 52 L. J. P.C, 70; & App. Cas. 733; 49 
L. T., 446, : 
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fo the company. Oa those facts it was 
held that far from the indorser being 
liable forthe whole amonat to his indorsee 
and that indorsee in his turn as indorser 
to his indorsea and so on they were all 
liable equally to contribute to the debt 
ifone of them had paid it. Lord Watson 
stated ` 

“It is a well-established rule of law that the whole 
facts and circumstances attendant upon the making, 
issue and transference of a bill cr note may be legiti- 
mately referred to for the purpose of ascertaining 
the true relation to each other ofthe parties who put 
their signatures upon it either as makers or ag 
indorsers, and that reasonable inferences derived from 
the facts and circumstances, are admitted to the 
effect of qualifying, altering or even inverting the 
relative liabilites which the law-merchant would 
otherwise assign to them.” 

This decision was in 1883 soon after the 
English Bills of Exchange Act. Nothing 
has been cited to show thet these decisions 
which are ofthe highest authority are not 
good law according to 8. 35 of the Negoti- 
able Instruments Act. It follows that the 
lower Court wai right in looking at the 
nature of the transaction to ascertain whe- 
ther there wasin fact any undertaking by 
the father of the plaintiff to stand gusran tes 
forthe payment of the note indorsed to 
the plaintiff. 

It appears to me that the only answer 
possible upon the facts which are admitted 
is in the negative. The family was a 
trading fam‘ly, the plaintiff was a son by 
the first wife of the father and defendants 
Nos. 2 to 4, who are minors, are the 
Chiidren of the sscond wife, It was found 
necassary to effect a partition ani ‘the 
plaintiff was givens share. Thereupon he 
withdrew from the family by Ex, 1 which 
recites quite explicitly that he had no 
longer any rightsin the family properties 
and tookfor his share the assets therein 
stated altogether amounting to Rs, 35,500. 
Oaa of these assets was the suit note for 
Ri. 550 executed by a Stranger, the lst 
defendant, to the head of the family, tae 
father. Besides this, there were four other 
notes, which were similarly indorsei, 0! 
the total value of Ra 5,000, and the reat of 
the amount was made up of Rs. 13,950 paid 
in cash, Ra, 5,000 by credit opened ia the 
plaintiff's name in a firm at Negapatan 
and Rs. 11,00U secured by a promissory 
nota given vy the father. Having regara 
to the nature of this transaction 10 is 
imposible to understand how the father, 
wio was handing over family asseta, should 
have mais himself psrsonally liable and 
he could only do so oatof hisown share 
ofthe family property to the plaintiff in 
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properties -are ‘divided and the parties, 
‘being majors and able to look after them- 


‘selves accept: the properties allotted for. 
-their share of the assets, it istoo much to. 


say. that there is as between them a cove- 


. nant for title or a guarantee of payment by 


~ 


Strangers to the family.. In my opinion 
the learned Judge drew the correct infer- 


: ence from the facts that there was no such 
- undertaking between the plaintiff's father 
: and himself, 


Š 


“It is urged that this question was res 

; judicata by a decision given in respect of 
, another 
. plaintiff 


promissory note on which the 
succeeded in getting a- decree 
against defendants Nos. 2 to 4. If the 
plaintiff was fortunate enough to get such 


-a decree, I cannot deprive him of it, but 


certainly it is not res judicata in this case,- 


< “The Oivil Revision - Petition must be dis- 
‘missed-with costs, = > i 


“Nes /AC Petition dismiseed, 


_ LAHORE HIGE COURT: _ 
Second Civil Appeal No. 161-0F-1932, ` 
November 22, 1932. 


b : Tapp, J. 
Pandit. NANAK OHAND—Praintivr— 
APPELLANT 
. versus 
Pandit RAM KISHAN—Deranpanr, z£ 
—RESPONDENT ; 

Civil Procedure Code (Act V of 1908), 
paras. 12, 16 —Arbitration—Power 
award—Decree on modified award, 

—-Second appeal, competency of. 
Under: para, 12. of Sch. II, 
Code, a court may modify or c 
under certain conditions and when it does 
so- properly it’ is that award. and not - the 
original one with which the decree 
and, therefore, no appeal 
ed in terms of an award 
under para. 12. Jawahar 
dissented from. [p. 73, col. 1.] 

No second appeal lies from 

upholding the modification of 
The power of the court to m 
limited by cls. (a), (b) and (c) of 
ofthe Oivil Procedure Code. 
tor decided that plaintiff had 
lost, his right to a plot of land but as defendant 
had aoe cree title without incurring any 

expense he should compensate plainti i 
him Rs. 125; pes ii Pisinti by paying 
Held, that though the question of compensatin 
the- plaintiff had. not been referred to arbitrasion the 
modify the award by expung- 


court had no power to 
ing the provision as to compensation: [p, 73, col. 


of court to modify 
whether appealable 


Oivil Procedure 
orrect an award 


an appellate order 
an award. [ibid.] 
odify an award is 
para. 12° of Sch. IT 
Where the arbitra- 
by efflux of time 


Second Civil Appeal from theifdecree of 


“fase any ofthe outstandings were not. 
:. duly <paid,<“Where-at a partition family 


Sch. II; . 


BAM. KI¢HAN.. 141 1.0. 
the District Judge, Delhi, dated the 20th 
October, 1931, affirming thatof the Subor- 
dinate Judge, Fourth Olass, Delhi, dated | 
oth August, 1931. 

Mr. Kishen Dayal, for the Appellant. 

Mr.. J. G. Sethi, for the Respondent, | 

Judgment.—Nank Ohand brought a 
suit in the Oourt of the Subordinate J udge 
Delhi, against hiscousin Ram Kishan . for 
poseession of a plot of land and recovery? of 
rent and mesne profits amounting to 
Rs. 23. : 

Defendant pleaded adverse possezgion and 
` alleged having expended Rs. 500-in build- 
“ing over the plot, f 

The dispute was referred tothe arbitra- 
‘tion of Pandit Bakhtawar Singh an. uncle 
_of the..parties who awarded the tand to 
the defendant and Rs. 125 to- plaintiff as 
compensation. 
` Objections to the award were raised by 
“tke plaintiff alone. These were that the 
. award had been made without taking the 
: evidence of the partiesor giving them an 

opportunity of producing any; that, the 
“arbitrator was prejudiced against the 
plaintiff and that in awarding: Rs, .125.to 
` the plaintiff and the land to the defendant 
ay arbitrator had effected a compulsory- 
sále. ; 

The Subordinate Judge: rejected these 
objections, modified the award by excluding 
the portion relating to the payment’ of 

Rs. 125 to the plaintiff, and in accordance 
with the award as modified dismissed the 
Suit leaving parties to bear their own 
costs, 

Against this decree. the plaintiff preferred 
‘two appeals to the District. Judge, -one 
against the decree and ‘the other under 
cl. (c)ofs 104 (1) of the Code of Civil 
Procedure against the order modifying. the 
award. Nn 

The learned District Judge held that no 
appeal lay against the decree on any ground 
other then such decree being at variance 
with, or in excess of, the award and though 
he arrived at no definite conclusion on the 
point he appears to, have.found that the 
decree was notin excess of or at variance 
with the award as modified, 

` The other appeal was also dismissed on 
the finding that the modification of the 
award was justified, - 

Jhe plaintiff has through Mr. Kishan 
Dayal preferred an appeal against the 
dismiseal of bis appeals by the learned 
District Jadge anda petition for revision 
of the order of the trial. Court -rej ecting hig 
objections and modifying the award, se 


4 


4 


1033 
` It is concaded that the-award according 
tọ which the court is required to pass. a 


judgment under para, 16 of the Second 


Schedule includes a modified -or corrected 
award, In the circumstances I need not 
discuss Jawahar Singh v, Mul Raj (1) 
-where it was held that a decree based on an 
‘award which has-been modified is not a 
‘decree in accordance with the award, beyond 
bri@fly observing, with all.respect, that I 
cannot agree in this view, Under para. 1? 
a court- may modify or correct an award 
under certain conditions and surely when 
it ‘does so properly it is that award and 


not the original one with which the decree 


must accord. There would be no point in 
permitting the court to modify or correct 
an award and allowing an appeal from such 
an order and then insisting on the court 
making a decree in accordance with the 
original award, f 

The decree of the trial Oourt being thus 
in accordance with the award no appeal 


lay and it follows that a second appeal is. 


not competent. 

Under sub-s, (2) of s. 104 no appeal 
liés from any order passed in appeal under 
the secticn and consequently the appellate 
order of the District Judge upholding the 
modification of the award is final and not 
appealable; 


On these grounds I dismiss the Appeal’ 


(No. 161 of 1931) with costa. 

lL now proceed to deal with the application 
for revision the competency of which has 
been challenged by Mr. J. G. Sethi, 
no hesitation in upholding the objection so 
far as the application relates to the rejec- 
tión of the objections raised by the plaintiff- 
petitioner against the arbitrator. The trial 


Oozrt has fully considered these and in: 


doing so and rejecting them has not exar- 
cised jurisdiction not vested in it, or failed 
to exercise such a jurisdiction or acted 


illegally or with material irregularity in the- 


exercise of its jarisdiction. 
As regards the other part of the applica- 


tion relating to the modification of the a ward, . 


E am of opinion, that the court in deleting 
from the award the payment of Rs. 125 to 
the plaintiff committed an illegality or 
acted with material irregularity, It cer- 
tainly had jurisdiction to modify the award 
under para. 12 but the power to doso was 
limited by els. (a), (b) and (c) of the paragraph. 
The Subordinate Judge purported to 
nave acted under cl. (a) and though the 
quéstion of compensating plaintif was nos 
referred to arbitration. I do not quite. see 
(1) 8 A. 449; A, W, N, 1896, 210. 


Ihave’ 
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how this part of the award can be separated 
from the other part and - how its -exclusion 
does not affect the decision of the arbitrator. - 
He decided that plaintiff.had by efflux of 
time lost his right to the plot of land but as 
defendant-had acquired the legal title 
without incurring any expense he should 
compensate plaintið by paying him Rs. 125:. 
On equitable grounds too I do not think: 
there was any jastification for the modifi- 
cation made by the trial Oourt -especially 
when defendant raised no objection to. the 
payment of this sum. 

For the above reasons’ I: accept the: ap: 
plication and setting aside the order modi- 
fying theaward I direct that the decree 
be drawn up in accordance with the origin- 
al- award. - Parties will bear their own 
costs and the direction of the arbitrator as 
to-payment of interest will only have effect’ 
if the the sum of Rs. 125 is-not paid into 
court within one month of this date. 

A. Application accepted, t 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 89 of 1929, 
February 20, 1932. 
Maonatz, J. O. AND BTAPLES, 


A, J. O. 
Seth BIRDIOHAND—Dzranpant— 
APPELLANT. 
versus 
NOOR MOHAMMAD—Puainrirr— 
RESPONDENT, ` 5 

Muhammadan Law—Inheritance—Hindu customs—. 
Limited estate of widow-- Burden of proof of custom 
-—Custom among Sunnis of Seoni District—C. P. Laws. 
Act (IX of 1875), s. 8. k A a 

The limited estate of a Hindu widow is foreign-to 
Muhammadan Law, and for such.an estateto be. 
recognised among Muhammadang a very 
well established custom would have’ 

[Oase law discussed 

Held, that there wasno such custom 
Sunni Muhammadans of Seoni District. 

Under s. 5, O.P. Laws Act, the burden of proving. 
a custom at variance with and seeking to alter the 
personal law of the parties, lies heavily on the- 
person relying.on it. The custom shouldbe ancient- 
and invariable and such a custom must be established - 
to be so by clear and unambiguous evidence. 
Muhammad Ibrahim v. Sheikh Ibrahim Rowther (1), 
relied on. [p 74, col. 2.] A 

Appeal against a decree in the: Court of 
the Subordinate Judge, First Olass, Seoni, 
dated the 23th July, 1929, in Suit No. 49- 
19:7. < ; 


Messrs. Vivian Bose, N. G. Bose, D. K.. 
Mehta, S. N. Sit and P, N. Rudra, for the. 
Appallant, f 7 


clear and. . 
to be proved, 


among the 


14 


Dr. H. S.Gour, and Mesare. P. L. Bhar- 
Bara, M. Y. Shareef and M. B. Khinkhade, 
for the Respondent. 

i é Opinion. 

Maenair, J. C.—Akbar Ali Kban, a 
Sunni Muhammedan, died in 1¢92 leaving 
behind him two widows, two daughters and 
the plaintiff who- is the son of one 
of the daughters He wasat his death in 
possession of three villager, Singhori, Khera 
and Mupngapar and a share in a fourth 
village, Mauza Bamni. Matation was effect- 
ed except with regard to Mauza Mangapar, 
in favour o; his two widows Imtiaz Bi and 
Niazgul Bi in equal shares and, in the case 


-of Mungapar, in favour of the three sons 


of his brother -Moherali whom I consider 
to be illegitimate. Musammat Imtiaz Bi 
mortgaged the 8 annas share of Mauzas 
Singhori and Khera-standing in her name 
to the defendant's father who foreclosed 
the mortgeged property abcus the year 
1900. The plaintiff has claimed the property 
on ihe ground that his family, like other 
cognate families) of Muhammadans of 
Ssoni, is governed by the Hindu Law 
of Mitakshara’ School in matters of inherit- 
ance, so that widows inheriting from their 


` busbands cannot alienate property except 


for legal necessity. The defendant has 
not urged that legal necessity existed and 
the plaintiff's claim is clearly valid if hig 
contenticn, that the Hindu Law of the 
Mitakshara School applies, is proved. The 
main issue framed by the lower Oourt was 
to the following effect:— 

“Whether Muhammadan families residing in the 
Seoni District for a. century or over are governed by 
custom, according to which a widow inheriting her 
husband's property obtains a limited interest like 
that-of a Hindu widow with no power of alienation of 
the property without legal necessity?” 

This issue bas been founa in favour of 
the plaintiff and the plaintiff's claim has 
been decreed. . 
Ia appeal the main ground urged is that 
the custom alleged in the plaint does not 
exist among Muhammadans who have long 
resided in the Seoni District. I remark 
that it would have been well ifthe trial 
Judge had ascertained the exact meaning 
of the plaintiff's contention that the family 
was governed by the Hindu Law in matters 
of inheritance. Devolution of property 
under the Mitak-hara Law is closely connect- 
ed with the provisions of thatlaw regard- 
ing joint families. Dr. Gour for the plaint- 
iff-respondent now states that it was not 
intended to urge. thst Muhammadans in 
the Seoni District can be members of a 
joint family. i 
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Section 5 of the Central Provinces Laws 
Act (XX of 1875): — 

“In questions regarding inheritance, special prop- 
erty of females, betrothal, marriage, dower, adoption, 
guardianship, minority, bastardy, relations, wills,° 
legacies, gifts, partitions or any religious usage or 
institution, the rule of decision shall be the Muham- 
madan Law in cases where the parties are Muhamma- 
dans, and the Hindu Law in zases where the parties are 
Hindus, except in so far as such law has been-by 
legislative enactment altered or abolished, or ig 
opposed to the provisions of this Act”, 
makes it clear taat the burden‘of proving 
the alleged custom lay heavily on the 
plaintiff. The burden is all the heavier 
because the custom will obviously lead to 
inconvenient results. As means of com- 
munication improve, it will become more and 
more inconvenient for the Muhammadans of 
the Plateau district to be governed by laws of 
succession, entirely different frofn. those 
which govern other Muhammadans. 

I quote a pronouncement of the law con- 
sidered by their Lordships of the Privy 
Oouncilin Muhammad Ibrahim v. Shaikh 
Ibrahim Rowther (1), to be correct and 
authoritative:— 

“Tt is of the essence of special usages modifying 
the ordinary law of succession that they should be 
ancient and invariable; and it is further essential 
that they should be established to be so by clear and 
unambiguous evidence. Itis only by means of such 
evidence that the courts can be assured of their 
existence and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title to recognition depends.” | ` 
It ıs inthe hght of this pronouncement 
that various decisions of courts in this pro- 
vince, on which great stress has been laid 
must be examined. 


The oldest case cited is a judgment 
(Ex P. 10) delivered by a Muhammadan, 
Judge in 1872. What was there decided 
was that according to custom, a widow was 
not entitled to anything but maintenance 
when her husband had left sons. The 
judgment doves not state that the parties 
were governed by the Hindu Law of succes- 
sion and does not refer to any evidence to 
this effect The next judgment (Hx. P. 11) 
waa delivered by an able Judicial Oommis- 
sioner, Mr. Orosthvaite, in 1873. One 
Muhammad Abbas died leaving a widow, 
a daughter and brother's sone, The widow 
claimed a Z-annas share in the property as 
her widows share and an 8 annas share as 
the daughter’s share. It was held that the 
widow was entitled to a 2-annas share. 
With regard to the daughter's share the 
learned Judicial Commissionér stated:— 

(1) 67 Ind. Cas. 115; 45 M. 303 at p. 315; 30 M. 
L.T 85; 260. W. N. 792; 43 M. L. J. 69; 360. L. J. 
64; (1922) M. W. N. 470; 24 Bom. L. R, 944; A.I. R, 
1922 P. O. 59; 49 I, A. 119 (P. O.). 


1933 
“The lower Appellate Court then ably analyses the 
evidence and shows conclusively that the isolated 
Muhammadan communities who have for some two 
centuries dwelt among Hindus on the Satpura Plateau, 
have allowed their law of succession to be jnfluenced 
by Hindu practice and have habitually excluded 
daughters from succession.” 
There is nothing in the judgment to sug- 
geat that these communities had adopted 
the Hindu Law of Sacczssion. Had this 
been the case, the widow would have obtain- 
eå the right of a Hindu widow in the whole 
property instead of a full right in the 2 
annas share; andas Muhammadans cannot 
form a joint family, brothers’s son would 
not have excluded a daughter. The next 
case (Ex. P. 21) was decided by the 
same Judicial Commissioner. The learned 
Judge is careful to confine his finding re- 
gardifig custom to the case where the pro- 
positus leaves sons and a widow. He 
states: — 

. “Ryidence was accordingly taken by the first Court, 
and it all went to show that when there are male 
heirs, certainly when there are sons, no instance is 
known ofa widow taking a share of her husband's 
property among the Muhammadans of Ohhindware.” 
ana again:— 

“The reasons given by the lower Appellate Oourt 
for deciding against the established custom are 
unsound. Ason by another wife is not the same 
as a husband's brother, even if it were shown that 
the widow would take before her husband's brother.” 
Next comes Ex. P. 7, a judgment 
passed in 1084 by an Extra Assistant Uom- 
missione:, Oae Tauhid Ali Khan died 
leaving a widow and a sister, and it was 
held apparently that a sister could never 
claim a share in her brother's property. It 
seems that the Judge based his decision 
on the practice when & man died leaving 
sistere and male relations. Exhibit P. 23, 
a judgment of 1886 by an Extra Assistant 
Oommissioner, decided only that a widow 

_was entitled merely to maintenance io pre- 
sence ofa son. 
` It is pertinent with regard to these five 
decisions to refer to a statement of law 
occurring in the case of Mirabiot v. Vellay- 
anna (2) with which their Lordships of tbe 
Privy Council have expressed entire agres- 
ment: see Abdul Hossain Khan v. Sona Dero 
3): 
( ett must be admitted that instances have been 
adduced in which the claims of daughters and sisters 
toa share have been ignored, or they have been 
allotted maintenance, though the cases mentioned by 
the Judge of a partition in the father’s lifetime are not 
inconsistent with Muhammadan Law. There are also 


(2) 8 M, 464 at p. 465. 

(3) 43 Ind. Gas. 306; 45 O. 450 at pp.- 464,465; 16 
A.L.J. 17; 4P. L. W.27; 34 M. L J. 48,22 0, W. 
N. 353:23 M. L. T. 117; 270. L. J. 240; 1 P. L. R. 
1918; 20 Bom. L, R. 528; 12S. L.R. 104; 45L A. 10 
( . oc 
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cases in which married daughters have been treated 
as estranged from the family. But instances of this 
kind will be found tooccur where there is no doubt 
that the family is governed by pure Muhammadan 
Law. Indeed, in many parts of the country itis 
unusual for Muhammadan ladies to insist on their 
unquestioned rights. They will often prefer being 
maintained by their brothers to taking a separate 
share for themselves, and when they are married, the 
marriage expenses and presents are often, by express 
or implied agreement, taken as equivalent to the share 
which they could claim. Moreover, Muhammadan 
females are so much under the influence of their male 
relations that the mere partition of the property among 
the maea without reference to them cannot count for 
much, 


I note that the statement was originally 
made with referencato a dispute between 
members of a family of Madras Province, 
while their Lordships of the Privy Council 
considered it so generally true that it might 
be applied toa family living in Sind. It 
seems evident thatif it is now Customary 
Law among the Muham nadans of the 
Satpura Plateau that a widow gets no share 
when sons exist, and daughters are excluded 
when brothers or other near male relations 
exist, such Customary Lawis consistent with 
the practice of Muhammadans in many 
parts of the country and furnishes no 
indica im that the Muhammadans of the 
Satoura Piateau bave adopted the main 
principles of the Hindu Law of Succession. 
Both the Oustomary Law and the practice 
with which it is consistent may be dueto 
the fact that the Hindus among whom 
Muhammadans dwell are governed by laws 
which ordinarily give a limited right to 
females, but as the practice exists in the 
case of families governed by pure Muham- 
madan Law, the existence of the Oustomary 
Law is entirely consistent with devolution 
by pure Muhammadan Law in all other 
respecte, 

The next documentis Ex. P-13, a judg- 
mentofthe Deputy Oommisegioner, Seoni, 
delivered in 1887. Dastyar Khan died 
leaving a widow Musammit Bua Noor 
and two brothers. Bua Noor was allowed 
to remain in undisturbed possession 
of ber husband's property. She made 
a gift of the whole property. Jai Ncor, 
apparently a relative of the brothers, sued 
fora declaration that Bua Noor had no 
power to make this gift. The learned 
D:puty Oommissioner found that Dastysr 
Khan acd his brothers formed 8 joint 
family. This finding does not assist the 
plaintiff in the present case ashe admits 
that the members of the family to which he 
belongs could not form a joint family, 
Exhibit P-6 isa judgment passed by the 
GCommissioner, Jubbulpore, in appeal from. 
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the judgment passed after remand in the 
‘ease decided in Ex. P-13. It appears that 
this appeal was heard without the assistance 
of Oounsel. While it was held that this 
family like other Muhammadan families of 
Seoni had adopted Hindu Law and custom, 
the suit was dismissed, Itseems probable 
that the female plaintiff in that suit did not 
find it convenient to assert that the family 
was governed by Muhammadan Law. 

Exhibit P-5 isa judgment by the District 
Judge, Seoni, delivered in 1208, between the 
members of the family who contested the 
suit- just mentioned. The relevant finding 
js governed by the previous finding between 
the same parties, . I next come to Ex, P-18, 
a judgmentof the Deputy Oommissioner, 
Seoni, delivered in 1890. The defendant 
admitted the Hindu custom spplied to the 
family. In appeal from this judgment, vide 
Hx. P-2, the defendant attempted to qualify 
this admission but was not allowed to do so. 
Exhibit P-3 is a second appeal; the learned 
Judiciel Commissioner held that it was now 
too late for the defendant to raise. the plea 
that Hindu Law had erroneously been 
applied to thecase.. Exhibit P-4isa judg- 
ment in appeal by the Oommissioner and 
the parties are membersof the family who 
appeared in the previous suit, The 
Oommissioner states: “From numerous 
cases which have occurred in the Seoni 
District the practice that Muesalmanjwidows 
take an interest similar to that of a Hindu 
widow in landed estate is well recognised.” 
Due weight must be given to this opinion, 
but it may be basedon the fact that the 
practice in Seoniis in conformity with the 
practice mentioned in Abdul Hossian Khan 
v.. Sona Dero (3) and is thus not in accordance 
with Muhammadan Law. 

- In my opinion, then the cases on which the 
plaintiff has relied furnish little support to 
the pea that the family of tke plaintiff like 
any other family. of Muhammadans of Szoni 
is governed by the Hindu Law in the 
matter of inheritanca, 

The defendant has filed copies 
number of judgments in which the 

Muhammadan Law was applied to Muham- 


madan families who had for long resided in. 


the Satpura Plateau. Exhibit D-3 is a 
judgment by the Extra Assistant Commis- 
sioner, Soni, delivered in 1895, Exhibit 
D-12 is ajudgment delivered by the Civil 
Judge, Seoni, in 1895. Exhibit D-4 is a 
judgment by the District Judge, Seoni, in 
1908. Exhibit D-1U is ajudgment delivered 
by the District Judge, Soni in 1914. The 


parties bslonged. to old Muhammadan- 
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families of Seoni, but admitted that they 
were governed by Hanafi Law. Exhibit 
D-16 is a judgment by the Munsif, Seoni, 
in 1919. Exhibit D-5 is a judgment 
delivered by the Munsif, Seoni, in 1920. 
Exhibit D-15is a judgment delivered by 
the Subordinate Judge, in 1926: Exhibit 
D-14 isa judgment of the District Judgein 
appeal from this judgment. The respon- 
dent’s Counsel with reference to thege 
merely states that the parties may have been 
poor and have failed to produce document- 
ary evidence: but this criticism applied to 
some of the judgments on which the plaint- 
iff- respondent relies and it isa significant 
fact that no judgment subsequent to 1809 
has been filed in order to support the 
plaintiff's case, The judicial decisions 
since 1909, several of which (Exe. D-4, D-14 
and D-15 for example) consider previous 
decisions and for adequate reasons conclude 
that the Hindu Law of Succession has not 
been proved toapply to the facts of the 
particular case, furnish strong support to 
the view that there has been no general 
adoption of the Hindu Law of Succession by 
Muhammadans of Seoni, 

’ The method in which succession has taken 
place in the families to which the parties 
belong is of great ixportancs in deciding. 
whether the alleged custom has been 
adopted. As already stated, when Akabar- 
Ali Khan died in 1892, mutation of the 
balk of his property was effected in favour 
of his two widows, Musammat Imtiz Bi and 
Musammat Niazgul Bi. This property in- 
cluded a share in Mauza Bamhni. The- 
widows disposed of this share and it has 
not been asserted that this was dus to legal 
necessity. The plaintiff migat have claimed 
part of this property on the grounds which 
he now puts forward. A’ the death of 
Akbar Ali Khan the plaintiff and his mother: 
lived with Niszgul Bi. When Niazgul 
Bi died, the plaintiff got a part of the- 
property, the reat being given to the 
descendants cf Moharali, the illegitimate. 
brother of Akbar Ali Khan. Had the Hindu- 
Law been followed, these person should rot 
have obtained anything. It seems clear, 
that succession has not been in accordance 
with the Hindu Law. At the death of beth | 
Akbar Ali Khan and Niezgul Bi the. 
property of the deceased was divided in the: 
way which appeared equitabla to the parties - 
concerned. 

An examination of the 
makes it clear that several of. 
the Witnesses stated that the 
Muhammadan Law was followed except, 


oral evidence 


a 


` 
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with regard to exclusion of females, Thus 
Munir Muhammad Khan (P. W. No, 1) begins 
by saying thatin his family a widow is 
excluded by her son. The instances that 
he gives do not support the plea that the 
Hindu Law of inheritance applies. Thus 
he mentions that when Khan Muhammad 
Khan died the mother got a one-third 
share: this was done with his consent, vide 
Et. P. 14. Subsequently there was a com- 
promise. His brother Wilayat Muhammad 
Khan died leaving two widows; the widows 
did not get a life estate as they should have 
atcording to Hindu Law. Khan Sahib 
Habib Khan P. W. No. 2 cannot give a single 
instance in which a man died sonless leav- 
ing a widow and on the widow's death her 
husband's heirs got all his property. Arsala 
Khan (P. W. No, 3) merely alleges the custom. 
that the daughters and widows of Muham- 
madans have always been excluded from 
inheritance by sons, Jalal Muhammad Khan 
(P. W. No, 4) only statee— 

“The daughters of the females were excluded by 
the sons because my ancestors followed the custom, 


that is, theyliked to be governed according to the 
Hindu Law in matters of succession,’ 
In crose-examination he states; — 

“I do not know any other rule ofjinheritance govern- 
ing us, which is based on Hindu Law,.and is contrary 
to the Muhammadan Law,” 

Muhammad Murtaza Khan states :— 

“T cannot give a single instance in which a Muham- 
madan widow in this district having had no. son got 
the property. of her husband and after her death the 
property went to her husband's heirs.” 


Abdul Majid (P. W. No. 6) states that Muhem- 
madans of the neighbourhood followed the 
custom of Hindu Law which excluded 
widowe, daughters and sisters in presence 
of a eon; he clearly does not allege any other 
custom. Nasir Khan (P. W. No. 10) states 
that the custom followed is simply that 
when a man dies leaving behind 8 son and 
a daughter, the son gets the whcls estate 
and the daughter gets nothing, It is un- 
necessary to discuss the evidence at greater 
length: it seems clear that it is not sufficient 
to prove the custom asserted by the plaint- 
iff, 

Í do not find it neceseary to deal at length 
with the ground of appeal which asserts 
that Mohar Ali has not been proved to be 
illegitimate there is ample evidence for con- 
cluding that he wes illegitimate, and the 
fact that his brother referred to him as 
legitimate (Vide Hix. P. 16), has little value 
as Mohar Ali was not making any claim on 
the ground of legitimacy. It was natural 
that Akbar Ali Khan should, out of courtesy, 
speak of him asalegitimate brother. The 
question ofthis legitimacy is relevan only 


in order that an argument may be’ raised: 
that the widows were, according to the 
decision in Second Appeal No. 194 of 1878 
(Ex. P. 11), notentitled to a life-interest in: 
the presence of a legitimate brother of their. 
husband, sa 

The issue framed by the lower Court 
was with regard to the custom in a parti¢u- 
lar case, namely, where a widow inherited: 
her husband’s property. The custom alleg- 
ed in the plaint wasa much more general: 
custom, namely, that certain Muhammadan 
families in Seoni were governed by the. 
Hindu Law of Mitakshara School in matters. 
of inheritance, The finding of the trial 
Judge in para, 48 of the judgmant is that 
the families were governed in matters: of 
succession and inheritance by local general 
custom based on the principle of Hindu: 
Law, The learned Counsel for the respon- 
dent began by stating that the general 
custom alleged in the plaint had been proved 
and did not clearly urge that, if this general 
custom was not proved, the plaintiff had; 
nevertheless, shown that, according to 
Customary Law, a widow inheriting her. 
husband's property obtained only a limited 
interest ip that property. It is desirable, 
however, to state that such a limited custom: 
has not been proved. [Most of the judgments 
of which copies have been filed on behalf 
of the plaintiff are with regard to a custom. 
excluding altogether, apart from the right 
to msintenance, widows and. daughters. 
The oral evidence for the most part referred 
to theexclusion of widows, daughters: and. 
sisters in certain -cases. Thero- is. very. 
little evidence in support of the custom by; 
which widows obtained a limited -estate 
when their husbands. had left. brothers, or 


. neer relatives: had:such a custom - been, 


proved, it would not follow thatthe plaint- 
iff, the son of the daughter of the propo- 
situs, cecupied the position of a raversioner 
when his. grandfather died, As daughters 
are excluded, it might well be that widows 
took a full estate in the absence of agnates, 
although the daughter's son was in. exist- 
ence, > : ar 
. Neither party, when appeal-was argue 

before us, made more than a passing -refe- 
rence to the judgment of the trial Judge. 
The decision reached by the Judge appears 
to be based on the evidences that females 
are excluded in the presence of eons: vide. 
para. 37 ofhis judgment. The Judge has 
failed to notice that such exclusion . corres- 
ponds with the custom. prevalent among. 
Muhammadans, and does not support. -the 
slender evidence that females in other cages 
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take only a life-interest. In my opinion, 
then, the appeal must succeed and the suit 
must be dismissed costs on the plaintiff- 
respondent. 

Staples, A. J. C.—I have had the 
advantage of reading the opinicn of 
Macnair, J. O, and agree with it on all 
points. I wouid, however, like to add the 
following remarks. 

In the plaint the plaintiff stated that the 
family, like other cognate families of 
Muhammadans in Seoni, is governed by 
Hindu Law of Mitakshara School in matters 
of inheritance, widows inheriting from their 
husbands having only a life-interest with 
limited powers of alienation. It.may be 
seen that there is thus a general, wide and 
sweeping statement that these particular 
families of Muhammadans in Seoni are go- 
verned by the Hindu Law of inheritance, 
and then one incident of such law is added, 
viz, that widows when they inherit from 
their husbands have only a life-interest 
with limited powersof alienation. Mr. P. L. 
Bhargava, who appesrei for the plaintiff 
in the trial Court, tried to supplement this 
statement in the plaint as followa:— 
= “By the{statement in para. 2 of the plaint ‘the 
family like other cognate families of Muhammadans’ 
jis meant that the family, like other Muhammadan 
families so circumstanced as the family in question, 
is governed by rules of Hindu Law in matters of 
inheritance and the widows getting limited interest 
jn their husband's property. Thus a general custom 
applicable to Muhammadans residing in the district 
for a very long time is pleaded.” 

This explanation adds little, if anything, 
to the original statement,but it is clear from 
the argument that was addressed to us that 
the plaintiff-respondent does not now con- 
tend thatthe whole Hindu Law of inheri- 
tance has been adopted either by his family 
or by other Muhammadan families of the 
Seoni District. Infact, such a plea could 
not be put forward, because it is admitted 
that there are no joint families among such 
Muhammadans, and therefore, the chief rule 
of succession according to Hindu Law, viz., 
survivorship, could notapply. The §plaint- 
iff wasnot aeked in the lower Oourt to 
state what particular rules of inheritance 
were adopted in his family, nor has the 
learned Counsel who appeared for the plain- 
tif- respondent before us committed himself 
to any definite statement in the matter, 
From the evidence on record it appears 
that a general custom of adopting certain 
rules of inheritance contrary to the Muham- 
madan Law, among the Muhammadan fami- 
lies of- the Satpura Plateau, 7. e, in the 
Districts of Betul, Ohhindwara and Seoni 
has been recognized by the Oourts for some 
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time, These rules were probably derived 
from the Hindu Law of succession, though 
it must be noticed that the Hindu Law 
was never adopted in its entirety and 
even therarticular rules that were adopted 
are in some respects contrary to the 
Hindu Law. In particular, two customs 
have been well established, viz, that 
widows do not inherit the property of 
their husbands when there are sons and 
that sons exclude daughters. It seems 
that in families, which owned large landed 
estates,the Muhammadan Law of succession 
was inconvenient and tended to break up 
estates. Accordingly these families adop- 
ted customs based upon the law of their 
neighbours which were wore convenient 
and which kept the estate in the - family. 
As it has been put in Ruling No. 78 in 
the Digest of the Oivil Rulings of the 
Court of the Judicial Oommissioner of the 
Central Provinces, for the years 1862-1881: 

“The isolated Muhammadan communities who have 
for some two centuries dwelt among Hindus on the 
Satpura plateau have allowed their law of succession 
to be influenced by Hindu practice and have habitu- 
ally excluded daughters and widows from sucses- 
sion when there are sons or other male heirs.” - A 
lt has not, howevsr, I think, been 
satisfactorily shown that, when females, 
whether widows or daughters, succeeded. 
to the property in such families, they took 
a limited interest and had no. power cf 
disposal or alienation. 

Itis true that this matter was in issue 
in some suits and appeals, copies of. the - 
judgments in which areon the record, and 
the lower Oourt seems to have been largely 
influenced by one case in which the judg- 
ments in the original suit, in appeal and 
in second appeal are on the record: I- 
would refer to Exs. P-18, P-2 and P.3, 
P-18 being the judgment in the original 
suit, P-2 being the judgment of the 
Commissioner, Jubbulpore, on appeal 
and P-3 being the judgment ofthe Judi-` 
cial Commissioner in second appeal. It 
may be seen from a perusal of Ex. P.2 
and P-3 that the question was not really 
The first two grounds of 
appeal were that the plaintifs have not 
proved any well-established local custom 
restricting a Muhammadan widow's power 
of alienation and that the cefendant’'s 
Pleader only admitted that Hindu or local 
custom applied to the family but did not 
specify how farsuch custom controls the 
Muhammadan Law. On these grounds the 
Commissioner has written after citing var- 
rious rulings :— 

“There-seéms from the pleadings and the issue 
inthe present case no reason to think thatthe par- 
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ties did not fully understand the nature and extent 
of their admissions andas a well known custom 
was admitted, the question of the custom was not 
putin issue and I cannot put it in issue now.” 

- Similarly the Judicial Commissioner, in 
Ex P-3, has written :--- 

“Defendants were represented throughout by a 
legal practitioner who admitted at the first hearing 
that ‘the Hindu custom applies to the family’, Ifhe 
did not mean to admit by this that the case waa to 
be entirely decided es if all the parties were Hindus 
be ghould have taken exception to the issues which 
were obviously framed on this supposition. He how~ 
ever seems to have assented to the issues and never 
to have suggested that an issue should be drawn as 
to whether any other than Hindu Law was to be appli- 
ed to any question that might arise in the case. 
Under these circumstances I agree with the lower 
Appellate Court that it is too late now for defendant 
toraise the plea that Hindu Law has been erroneous- 
ly applied to the case.” 


lt canpot be said, then, that the question 
whether the widows or daughters in these 
Mahammadan famlies took only a limited 
interest as a Hindu widow was really put 
in issue and decided finally in that litiga- 
tion, and in my opinion there is no ruling 
of tbis courtin the matter, 

The two pr.ncipsl judgments of this 
court on record are Exs. P-11 and P 21, both 
judgments of Orosthvaite, J. O. In: Ex, 
P ll it bas been held that the isolated 
Muhammadan Communities, who have for 
some two centuries dwelt among Hindus 
on the Satpura Plateau, have allowed their 
law of succession to be influenced by Hindu 
practice, and instances have been cited : 
but there is no reference to the question 
now at issue, viz., when females in such 
families take a share, whether they take 
a limited or absolute interest. Exhibit P-21 
is a much shorter judgment, and after, re- 
viewing some cases the learned Judicial 
commissioner has again held that the 
Muhammadan Law was never valid in these 
matters of inheritance and that a widow 
was only entitled to maintenance. Again, 
however, this question about the nature of 
the interest that a widow takes when she 


did actually get a share has not been Gon. 


sidered, 

The other judgments of this court on the 
record are Exe, P-9 and P-lz, In Ex. P.9 
it is held that the question that the Hindu 
rule of succession was valid among the 
Muhammadan families in the Seoni District 


was proved, but the particular custom con~ 


sidered was whether daughters and sisters 
succeeded or were excluded. Exhibit P- 12 
isa judgment by the same Judicial Gom- 
missioner, Mr. Neill, and is on the same 
point, 

I do not, then, 
decision of this court that, where a widow 
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think that there is any 
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or daughter among these Muhamadan femi- 
liez of the Satpura Plateau succeeds to an 
estate or obtains a share, she takes orly a 
limited iatereet. What has been held is 
that among these communities there isa 
well-established custom that certain rules of 
succeséion have been adopted and that, in 
particular, widows and daughters are ex- 
cluded where there are sons. Mr. Neill 
in Ex. P.2 bas referred to Phunda Bi v. 
Salah ud Din (1875) Digest of Oivil Rul- 
ings, Part VIII, No. 77 and also to Sud- 
derionnessa v. Majoda Khatoon (4), which 
is published as No. 73 in the same Digest: 
It ems to me that the Calcutta case 
exactly meets the present case. Oertsin 
customs derived from Hindu Law have no 
doubt been adopted by these Muhammadan 


families, but it does not, therefore, follow 


that all Hindu rules of inheritares apply, 
and, in particular, as has already been 
stated, itis admitted that there is no joint 
family and, therefore, the rules relating 
to a joint family will have no application. 
As regards the orol evidence, itis true 
that one witness, Munir Mahomed Khan 
(P. W, No. |), has deposed that, if a widor 
succeeds, she only gets life-interest, and he 
has cited an instance of such a limited 
interest ; but I find that the witness is 
referring to the litigation to which Exs, 
P-18, P-2and P-3 relate. The other wit. 
nesses depose to the exclusion of females, 
but they do not depose to instances of 
widows or daughters taking a life interest. 
It ie true that Mohammad Murtaza Khen 
(P. W. No. 12), who is an influential Muha- 
madan malguzar in the Seoni District, has 
deposed that, if a Muhammadan dies leaving 
8 widow but no son or a daughter, the 
widow takes the whole property and’ after 
her the property goes not to her own blood. 
relations but to the blood-relations of her 
husband ; but the instance which he gives 


Jaterin his deposition seems to be uncer | 


tain and it has not been definitely shown 
that the gift by Saleh Begam, who hed in- 
herited all the property of her husband Gul 
Muhammadkhan on his death, was ever held 
to be invalid. : 

. I would here also point out that the plead- 
ing of the defendant-respondent in the 
suit, that the principles of the Hindu Law 
of legal necessity governing a Hindu 
widow’s estate era foreign to coctrines 
of Islamic religion, appears to be correct, 
and under the Sunni Law, when a gift’ 
is made subject to a condition, the condi- 
tion is void ; I would refer 


(4) 3 O. 694, 


to the Princis 
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ples of Muhammadan Law by Mulls, ss. 44 
and 138, at pages 29 and 120, eighth edition. 

“lam of opinion, then that the limited 
estate of a Hindu widow is foreign to 
Muhammadan Law, that for such an estate 
to be recognized among Muhammedans a 
very clear and well established custom 
would have to be proved that in the pre- 
sent case such a custom has not been satis- 


factorily proved. | 

` As regards the method of proving custom 
in such cages, the authorities have been 
considered by Macnair, J. O, and I would 
, only add that I agree with what he has 
written, I agree, therefore, that the appeal 
“must succeed and the suit be dismissed. 

~ Judgment.—The appeal succeeds and 
the suit is dismissed : costs in both courts 
should be borne. by the plaintiff-respond- 


ent. 
“Nia. Appeal allowed. 


Pa 
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MADRAS HIGH COURT. 

-: Qivil Revision . Petition No, 482 of 1232. 
Ssptember 7, 1932. 
“VENKATASUBBA Rao ND RALLY, Jd. 
Tae SECRETARY or STATE ror 
„INDIA 1x COUNOIL—PBritroner 

| versus * 
‘A. R. LAKHANNA— PLAINTIFF 

| — RESPONDENT. i 
~Gourt-fee —Ascertainment of—Regard to be had to 

- allegations in plaint—Prayer for. declaration, that 
decree against plaintiff was not binding on plaintiff 
-—Court-fee payable—Court Fees Act (VII of 1870), 
as amended by . Madras Court.Fees Amendment Act 
¿V of 1922), s.7 (iv) (0), Sch. II, Art. 17-A (i)—Prayer 

, for mere declaration—Court-fee. h 

To ascertain the court-fee payable in a case, 
regard must be had to the allegations in the plaint. 
It is not the function ofthe court to ask itself 
whether those allegations are true or probable. [p, 
80, col, 2.] ) 

Where in a plaint it was alleged that “the de- 
fendant obtained a decree inter alia-against the 
- plaintiff on the basis of a mortgage executed: by the 
plaintiff's father and prayed for a declaration that 
. the decree. was not binding on his share of the prop- 


erty: 
h Held, that though the relief had been so worded 
as to bring the case within s. 7. (iv) (CM, Court Fees 
Act, the court must look to the substance of the 
relief claimed and not the mere form of the plaint 
and s. 7 (iv-A) applied to the case, -Venkatasiva 
Rao v Satyanarayanamurty (1) and Doraisami v. 
-Thangavelu (2), relied on. [ibid.] f 
2A. prayer that'a mortgage executed by the plaint- 
_iffs father’s agent is not binding on him isone in 
effect fora meredeclaration that the mortgage is 
not binding on the plaintiff's “share and fails within 
Art.' 17-A. (i) of Sch, IL of the Court Fees Act. |p. 
‘81,-col. 1.] 
` Petition under s, 107 of the Government 
.of. India Act and-s.115 of Act V of 19186, 


preying the High Court to revise an order 
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of the- Court of the. Subordinate Judge, 
Ootacamund dated the 24th March, 1934, 
and passed on Oheck-ship No. 1137 of 1930 
O. S. No. 33 of 1930. : - 

The Government Pleader, for the Peti- ` 
tioner, i 

Mr. A, R. Lakshmana instructed by Mr. 
‘Subramania Ayyar, for the Respondent. . 

Order.—The learned Government 
Pleader has raised three poinis. 

The first question isthe only one dealt 
with by the lower Uourt in its judgment, 
and we are satisfied that its decision is 
correct. For the purpose of ascertain- 
ing the court-fee payable, one must have 
regard to the allegations inthe plaint and 
it is not the function of the court to ask 
itself, whether those allegations are true 
or probable. The learned Judge « points 
out that the plaintiff has asserted that 
there has been a division in status, and 
the court-fee has been paid on the basis 
of that assertion under Art. 17-B of Sch. IE 
of the Court Fees Act. We agree with 
the view that the proper court-fee has 
been paid. mee 

Point No, 2, In the plaint it is alleged’ 
that the 6th defendant obtained a decree, 
inter alia, against the plaintiff on the: 
basis of a mortgage executed by the plaint- 
iff's father and the plaintiff prays. for: a 
declaration that that decree is not binding’ 
on his share ofthe property. It has been: 
held in Venkatasiva Rao v. Satyanarayana: 
murty (1) and Doraisami v. Thangavelu (2), 
tiat the section that applies in such a 
case is 8.7 (iv-A) which runs as thus: 

“In a suit for cancellation of a decree for - money 
orother properties having a-money value, or other 
document securing money or other property. having 
such value, according tothe value of the subject-. 
matter of the suit, and such value shall be deem- 
ed to be—if the whole decree or other document is 
sought to becancelled, the amount or the value of 
the property for which the decree was passed or the 
other document executed, ifa part-of the decree or 
other document is sought to be cancelled such part 
of the amount or value of the property.” ay 

The question arcse in troze cases whe- 
ther the eection thatis applicable-is 8; 7° 
(iv) (c) or s. 7 (41-A) and it was pointed cus 
that what the court must look to, is the- 
substance of the relief claimed and not: 
the mere form of the plaint. The plaint-- 
iff prays inthis case that it may be de-- 
clared that the decree to which wə- have 
referred, is not binding on his share.’ 
That is to say, itis in form a declaratory 

(1) 139 Ind. Cas. 317; 36 L. W.225; Ind. Rul. (1932)- 
Mad. 643; (1932) M. W. N. 992;'A. I, R. 1932 Mad,-609; 
63M. L. J. 764. . 

(2) 119° Ind.: Oas. 38, A, I. R. 1929. -Mad, 668; Ind, 
Rul, (1929 Mad, 870, 4 GAN 
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relief that he prays:for, but in truth the 
plaintiff's request amounts to a prayer 
that the partof the decree which affects 
him may becancelled. Though the relief 
has been so worded as to bring the case 
within s, 7 (tv-C) which runs thus : “to ob- 
tain a declaratory decree or order, where 
consequential relief is: prayed,” we must 
hold on the authority of the cases to which 
we:Rave adverted, that: the.section. appli- 
cable iss. 7 (iv-A), 

Point No. 3, The:plaintiff complains also 
that a certain mortgage executed by his 
father’s agent in favour of the. 7th defend- 
ant-ia not’ binding on him and prays that 
he may be granted a partition fres of that 
mortgage. The prayeris in effect for a 
declaration that the- mortgage-is not biad- 
ing on:the plaintifiis share. We agree 
with the-learned Government Pleader that 
Art. 17 A (1) of Sch. IJ, (i. e, the one relat: 
ing to the obtaining of a declaratory decree 
where no consequential relief is-prayed) 
applies. : 

The lower. Oourt will take suitable action 
in regard to.the collection of the court-fee 
in accordance with this judgment. 


N, K [A Order accordingly. 
RANGOON HIGH: COY RT.. 
FULL. BENCH, 


Oriminal Reference No. 83 of.1932; 
Oriminal Revision No, 139 B of 1932... 
of Sally 4.0982; 

Paae;.0.J., BaAGULEY anp-Ba Ü. JI, 

MAUNG, BA-THIN— PETITIONER 

l vorsus 

U-PANNAWUNTEPA AND GTAERE—- 

ESPONDENTS, - 
Burma Municipal Act (III of 1898), s: 114(1)— 


~ Applicability—New private markets—Necessity of 


license, 

The provisions of s. 114:(1) of the Burma Municipal 
Actas amended-in 1931, do not prohibit the newly 
establishing of a private market which was not in 
existence at the commencement of the Act, ie., Ist 
July 1898, without a license from the Municipal 
Committee within whose area the market is establish- 


. ed. The prohibition is only in respect of such 


private markets as were ‘lawfully in existence at the 
commencement of the Act.’ 
{Bad drafting of the section pointed:out ]. 
Criminal. Refererca arising out-of the 
Oriminal Revision No. 129 B of 1232-of this 
Court, : 


Order of Reference toa Full 

en _ , Bench. : 
_- Brown,J.—The petitioners. have been 
prosecuted for. opening :a: market.. within 
the limits of the Thongwa Municipality 
without a license from’ the “Munivipal 
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Committee. Proceedings were taken-against - 
them under s. 114 (1)oftheBurma Munici- 
-pal Act as amended by Act Iof 1931.. 

A preliminary objection was taken, that, 
as it was only -alleged that the market 
was established in November 193!, the 
provisions of s, 114 were not applicable. 
This objection wagoverruled by the trial 
Magistrate, and the applicants have now 
come to this court in revision against 
his order on the point. i 

The relevant portion - of s, 114 (Z) reads 
as followe:— 

“No person shall without, or otherwise 
than inconformity with the terms of a 
license granted by the Oommittes in this 
behali— i 

(a) keep.open, ` 

(b) newly establish, 

(e) remove from one place to-another, 

(d) reopen or re-establish after dis- 
continuance for a period of not: less than 
one year, or 

(e) enlargethe dimensions of, 

any private market lawfully in existence 
at the commencement of this; AC; seinri 

The charge against the applicants.isthat 
they have newly established a market 
without’ a license. But this market -was 
admittedly not in existenca before Novem. 
ber, 1931. It is contended, therefore, that 
section cannot apply, because the market 
-cannot possibly becalled a “private mar- 
ket lawfully in existence-at the commences: . 
mentofthis Act. The- Magistrate recogniz- 
ed the difficulty in the way of the prosecu- 
tion, but came: to the conclusion, that the 


section must.be interpreted as- covering 


a case such as the present. I find his 
reasoning o2 the:point.diffisult to follow. 
Itis true thatthe prohibition of the newly 
establishing of a private market. :lawfully 
in existence. as.the commencement of this 
. Act-is not. of mach value; but the fact 
that a certain part of this- section, as 
framed, isof little or no practical value 
‘does not justify the court in reading. into 
-theAct a meaning whichit-clearly cannot 
have, ae 

Quite clearly, the words “newly establish” 
-heva to be read with | the words “any 
private market lewfallyia existence: at the 
commencement of this Act”, and there-isno 
prohibition of the newly establishing .of any 
other kind of market. , 

Itis difficult to believe that the framera 
of the Act intended thatit:should be poss- 
ible to erect new -markets- withous a 
license, whilst requiring .a-license in the 
.cagə' of -a previously existing, market, 
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Section 16 of the amending Act of 1931 
directed the deletion of cl. (f) ofe. 142 of 
the Actof 1898, under which the Munici- 
-pal Committee might frame bye-laws 
with regard to new private markets, It 
does not seem likely that the Legislature 
intended to do this without providing 
any substitute therefor. But whatever 
their intention on the point might have 
been, it is imposeible to hold on the Act, as 
worded, that 8 114 prohibits the newly 
establishing of any market, which was not 
a private market lawfully in existence at 
‘the commencement of the Act. 

It is not suggested that the market in 
- question in this case was ia existence in 
1898 when the Act commenced. I am of 
opinion, therefore, that the contention of 
the applicants must prevail. The question 
is, however, one of extreme importance 
affecting the rights of all Municipalities 
in Burma outside Rangoon, and it is, there- 
fore, very desirable that any decision on 
such a point should be authoritative. 

I, therefore, refer for the decision of a 
Bench ora Full Bench according as the 
Ohief Justice may direct, the following 
question: 

“Oan the provisions of s. 114 (1) of the 
Burma Municipal Act, as amended by Act 
I of 1931, bə read as probibiting without, 
or otherwise than in conformity with the 
terms of, a license granted by the Oom- 
mittee in this behalf the newly establishing 
of a private market which was not in 
existence at the commencement of this Act?” 

Mr, Kayaw Din, for the Orown. 

Mr. Ba Si, for the Respondent. 

JUDGMENT OF THE 
< FULL BENCH. 

Page, C.d.—In November, 1931 the 
applicants established a new private market 

: in the compound of a pongyt kyaung within 
the area of the Thongwa Municipality. 
This market was established without the 
applicants having previously been granted 
a license by the Thongwa Municipal 
Committee in that behalf. In these circum- 
stances the applicants were prosecuted in 
the Court of the Additional Special Power 
Magistrate of Kyauktan for having com- 
mitted an offence under s. 114 (1) (b), and 
thus becoming liable to be punished as 
provided ins. 148 of the Burma Municipal 
Act (III of 1898 as amended). Upon the 
assumption (though withont admitting) 
that the above facts could be proved, the 
applicants took a preliminary objection 
“that they had committed no offence under 
.B,- 114 (1) (b) of the. Act, The Additional 
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Epecial Power Magistrate, however, overrul- 
ed the objection, and ordered that the 
trial of the accused for the offence with 
which they vere charged ehould proceed. 
The applicants then applied in reyision 
to tLe High Court that the order of the 
Additicnsl Special Power Magistrate, 
Kyavktan, should be discharged, The ap- 
Piication was heard by my learned bro- 
ther Brown, J. who referred the ‘oll§wing 
question for determination by a Full Bench. 
(His Lordship stated the question as above 
and proceeded.) 

Brown, J. stated that, in his opinion, 
the answer to the question should be in the 
negative. 

We haveto consider whether the view 
that he formed was correct or° not. In 
my opinion Brown, J. placed not only the 
correct but the only feasible construction 
that could be put upon s. 114 of the Act 
and I also would answer the question pro- 
pounded in the negative, 

The kistory of this section is not unin- 
teresting. The Burma Municipal Act 
(III of 1898) came into force on ithe 
let of July, 1898. Under e. 142 (f) the Oom- 
mittee was empowered to make bye-laws 
“for rendering licenses necessary for the establish- 
ment of any new market and fixing the fees to be paid 


for such licenses and the conditions subject to which | 
they. may be granted and revoked.” . : 

By Burma Act 111 of 1806, 8.4, the follow- 
ing clause was substituted for cl. (f) of s. 
142 of the Act, 

“ (f) for prohibiting the establishment of any new 
private markets for the sale of meat, fish, fruit, 
vegetables or livestock in the Municipality or in 
any specified portions thereof, either absolutely or 
except under a license, and, in respect of any license 
so permitted, for fixing the fees tobe paid therefor 
and the conditions subject to which such licenses 
may be granted and revoked.” 

Now, it would seem that the authori- 
ties concerned were anxious to extend 
the power of prohibitting the carrying on 
of a private market without a license 
from tte Municipal Committee to the 
extension or reestablishing of ‘ private 
markets in existence at the time when Act 
Ii} of 1898 came into operation. Ac- 
cordingly, by Burma Act [ of 1931, 6-9, 
s. 114 (1), as it now runs, was substituted 
for the then existing e. 142 (f); and by s. 
10 of Act I of 1931, cl. 142 (f) of Act Til 
of 1888 as amended by the Act of 1906 was | 
deleted, . : 

Section 114 (1) runs as follows :-— 

114, (1) No person shall, without, or otherwise 
than in conformity with the terms of, a license grant 
ed by the Committee in this behalf— . : 
(a) keep open, 
ey newly establish, 
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(c) remove from one place to another, 

(d) re-open or re-establish after discontinuance for 
a period of not less than one year, or 
. (e) enlarge the dimensions of, 
any private market lawfully in existence at the com- 
mencement of this Act; provided that the Committee 
shall not refuse, cancel or suspend any license for 
keeping open a private market for any other cause 
than the failure of the owner thereof to comply 
with some provisions of this Act or the rules and 
bye-laws thereunder or condition of his license 
after àis attention has been drawn to such fail- 
ure.” 


Now, the terms of s, 114(1) pro tanto are 
identical with the terms of s. 125 1) of 
the Rangoon Municipal Act (VI of 1922), 
and if the drafteman had been content to 
embody s, 125 (1) in Act lII of 1898 
by the ,amending Act I of 1931, thera 
i3no doubt upon the facta as alleged in 
the present case thatthe applicants would 
hava been brought within the ambit of 
s. 114 (1), ands, 148 of the Burma Munici- 
pal Ast, In s. 125 (1) of Act VI of 1922 
toe language used is the same as that 
in which s. 114 (1) is couched, down to 
the words “any private market’; but it 
appears that the draftsman ofs. Yof Act 
l of 1981 was so obsessed with tne im- 
portance of enacting that the prohibition 
against establishing private markets with- 
out a license duly granted in that behalf, 
should apply to private markets in ex- 
issence when Act IIL of 1848 came into 
operation that after “any private market” 
he added the words “lawfully in existence 
at the commencement of this Act”; which 
had the effect of making the prohibition 
applicable to private markets ia existence 
on the Ist of July, 1098, but failed to 
make the prohibition applicable to the 
establishment of any private market after 
the lst of July 1898 when the Burma 
Municipal Act first became operative. 


The terms of s. 114(1),in my opinion, 
admit of only one possible interpretation, 
namely, that the prohibition isin respect 
only of such private markets as were 
“lawfully in existence at the com- 
mencement of this Act’, i. e, Act III 
of 1898. It cannot be doubted, I 
think, that this was not the inteation 
of the Lagislature; but it is not 
the function of the court to legielate, but 
to interpret the law. The effect of the 
construction that I am disposed to put upon 
s. 1 4(1)is to render the provisions of s. 
114 (1) (b) meaningless; but that is the fault 
not of this court, but of the draftsman of 
the Act, 

For thess reasons, in my opinion, the 
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answer to the question propounded is in the 
negative. 

Baguley, J.—I agree. 


Ba U, d.—I agree. | f 
N/A. Answered in the negative, 


ete 


PESHAWAR JUDICIAL 
COMMISSIONER'S COURT. 
Civil Appeal No. 70 26 of 1932. 

July 12, 1932. 
Fraseg, J, O. AND Baap up Din, A, J. O. 
BHIMA RAM AND oTHERS—DEFENDANTS 
— APPELLENTS 
Versus 
Fiem Bsacat THAKARDAS-TIKKEN LAL 
& Sons—ResPonvenrs. 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras 17, 20—Private reference to arbitration pending 
suit—Application for filing award after withdrawal 
of suit —Maintainability—Scope of paras. 17 and 20. 

The law prohibits proceedings under para. 17 or 
para. 20, Civil Procedure Oode, only in cases where 
a suit is pending with regard to the same subject- 
matter at the time of the presentation of the application 
and not in other cases. ip. 87, col. 1] 

Therefore, where the matters in dispute in a pend. 
ing suit are referred to arbitration and on the making 
of an award the suit is allowed to be withdrawn, and 
an application is subsequently made to the court for 
filing the award under para. 20, Sch. II of the Civil 
Procedure Oode,it can be entertained and the court 
may file the award and pass a decree- in terms of 
it. Kakil Singh v. Ramasray Prasad (4), Lal Ckand 
v. Sri Ram m and Rahatullah Khan v. Ahadullah 
Khan (8), followed. Dinkarai Lakshmi Prasad v, 
Yashwantrai Hariprasad (1), dissented from. Chan- 
basappah Gurushantappa v. Basalingaya Gakurnaya 
(2), and Ghulam Khan v, Muhammad Hassan (10) 
referred to. [ibid.] 

Appeal against an order of the Senior 
Sab Judge, Dara Ismail Khan, dated the 
19th January, 1932. 


Meesrs. Beli Ram R. B. and Tahl Ram 
for the Appellants. i 
Lala Ram Labhaya, for the Respondent. 


Judgment. —Bhimaram secured cer- 
tain contracts from the Military Engineer- 
ing Service for repaire, etc. In order 
to supply capital for the venture 
he took int? partnership Thakardas Tickan 
Laland sons and a deed of partnership 
was executed onthe 15:b October, 1929, 
wherein the conditions under which the 
psrtnership was to be conducted and the 
shares of the partnera were recited. Dis- 
putes between the parties arose and a suit 
was instituted on the 17th February, 1931, 
by the firm against Bhimaram for settle- 
ment of accounts and dissolution -of 
partnership withzother usual consequen” 
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tial reliefe. A Commicsioner was appointed 
to gointo the accounts and submit his 
report. He did not present the report by 
the date fixed, and when on the 3rd 
November 1931,the parties and the Com- 
missioner appeared before the court an 
order wes passed that the Commissioner 
was given a last chance to submit his 
report by the 13th November 1r31l. On 
the llth November 1931 the firm, as party 
of first pert and Bbhimarsm and bis son 
Beliram, as party of the second part, 
entered into an agreement referring 
the dispute arising out of this partner- 
ship and certain other matters to the 
arbitration of the eame person who had 
been appointed Oommissioner by the court, 
An award wes delivered on the 13th 
November, 1931, deciding the matters 
under reference. It-was‘signed by allthe 
parties in token of acceptance. On the 
same date ihe parties, e, g, the firm and 
Bhimaram, appeared beforethe court and 
stated that as the matter had been settled 
by private arbitration, the suit should be 
allowed to be withdrawn. The court 
thereupon passed’ an order to the effect 
that the parties were present and as 
they had settled their dispute, plaintiff 
‘wished to withdraw. Consequently _ the 
withdrawal was permitted and the claim 
dismissed. The next day, îe., the 14th 
November, plaintiff presented an applica- 
tion under para, 20: of the: Second Schedule, 
Civil Procedure Code, praying that the 
award delivered by the arbitrator might 
be filed in court and a décree passed 
in accordance therewith. To thisapplica- 
tion both Bhimaram and Beli Ram were 
made parties. Several objections were 
raised by the defendants against the ap- 
` plication, but the only one, which it is 
necessary for us to decide, is that as the 
reference was made and award delivered 
out of court when a suit with regard to the 
subject-matter of the reference was pending 
in court, the reference as well as the award 
were both void, and that no application 
could lie under pars. 20 oftke Second 
Schedule. This objection was cverruled by 
the learned Senior Sub Judge, Dera Ismail 
Khan, who after deciding other mattere, 
finally passed B decree for recovery of 
As, 25,000 in favour of the plaintiff against 
both the defendants in accordance with 
the award, as ie stated in his judgment. 
From thie order filing the award and pase- 
ing a decree, appellants have preferred this 
apps under s. 1(4 (1)(f) Oivil Procedure 
ode, 


therewith in the suit itself. 
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We have already noted that the only 
point which is in controversy before us is 
whether or not-the agreement of referenca 
dated the llth November, 1431 and the 
award following thereon dated the 13th 
November, 1931, are valid, and the proceed- 
ings under para, 20 competent. There 
was, and still there ig; some conflict of 
judicial authority ds régards the position 
whether or not an award, delivered ander 
the circumstances noted above, can ke 
enforecad in a suit which is pending in 
cour} as a compromise or adjustment of the 
suit under O. XXIII, r.3, Civil Procedure 
Code. The Madras, Bombay, Allahabad 
and Patna High Courts have held that such 
an award can be enforced in-the suit a3 an 
adjustment, even though either party there- 
to refuses to consent toit in court. The 
Calcutta and, to a certain extent, the 
Lahore High Court have taken the 
opposite view. Their position is that the 
court being ssizedof the dispute between 
the parties, could not be ousted of its 
jurisdiction by such secret means as 
reference outside the court, and that the 
award could not be enforced under 
O. XXIII, r. 3. It has, however, been held 
by both the Oalcutta and the Lahore High 
Courts thatincasean award is accepted 
by both parties in court, a consent decree 
may be passed in accordance therewith, 
for it may be regarded agan adjustment of 
the suit. It is not necessary for us to go 
into this question in this case, inasmuch 
as the award, as already noted was not 
presented to tke- court, nor was the court 
invited to pass a decree in accordance 
The position 
in this case is that atthe time when the 
application for filing the award was made 
no suit was pending, and the questicn is 
whether the award cannot be filed, because 
it was delivered atthe time when the suit 
was pending and also because the reference 
was made during the pendency of tae suit, 
but without the intervention of the court. 
The learned Counrel for appellants urges 
that euch a referenc» is void and that, there- 
fore, the award iteelf is void, and consequent- 
ly cannot be the basis of proceedings under 
para. 20 of the Second Schedule. In sup- 


port of his contention he has relied on 
a single Judge rulingof the Bombay 
High Oourt reported es Dinkarrat 


Lakshmiprasad v. Yashwantrat Hariprasad 
(1). The facts of that case are no doubt 
almost similar to the one now before us. 


(1) 124 Ind. Cas. 119 ; 31 Bom, L. R, 1403; A. LR, 
1930 Bom. 98 ; Ind, Rul, (1930) Bom, 247; 54 B,197, 


1923 


There, a suit on the basis of partnership 
was instituted inthe High Court at Bom- 
bay and in tha.partnorship deed there was 
a clause, providing for arbitration in case 
of disputes arising between the parties. 
Relying on the said clause, one of the 
parties to the suit moved the.court to stay 
proceedings unders. 19 of the Arbitration 
Act and the stay order was granted, That 
happened on the 19th September, 1923. 
Between the 19th Sspitember 1923 and the 
2nd August, 1927, nothing happened, but 
on the latter date the parties entered into 
an agreement whereby all matters in dis- 
pute andthe differences were referred to 
the arbitration of two arbitrators. On the 
5th August the suit came up before a 
Judge inChambers and when the parties 
Appeared before him, he was informed 
that the matters in dispute had been 
referred to arbitration. Thereupon an 
order was passed dismissing the suit. 
Then one of the parties to the arbitration 
applied for the filing of the agreement 
under pars. 17 of ths Second Schedule, 
Civil Procsdure Oode and the question 
arose whether or not such an application 
was competent. Here it must be noted 
„that there is spome difference in the phra- 
seology of subscl, (1) of para. 17 and 
that of para. 20, but it is-not necessary 
for us to dilate upon this at this 
stage, The learned Judge held that the 
‘only way in which suchan award. could 
-he-enforced is to get it recorded under 
O. XXIL, r. 3 Civil Procedure Gode, On 
page 1U3* he observed— 

“It is true that in Chanbasappa :Guru« 
shantappa v, Basalingaya Gakurnaya (2) it 
was held that wherein 8 suit parties have 
referred their differences to arbitration 
without the orderof the court and an 
‘award is madeadecrea in terms. of the 
award can be passed by the court under O, 
XXUI, r. 3. Oavil Procedure Code but not 
otherwiss’, and headded with referenca to 
the fasts of the'cass beforehim :— j 

“Here the position is quite different, 
Nothing happened in this case beyond the 
agreement of reference and the reference 
was not proceeded with. Although the 
Fall Banch case of Chanbasappa Guru- 
shantappa v, Basalingaya Ga kurnaya (2) 
decides that where an award is made 
under an agreement of reference entered 
into by the parties to.a pending.suit, such 
an award can be regarded as an adjust- 

(2) 105-Ind, Oas. 516 : A. I. R.1927 Bom. 565; 51 
B. 908 (F. B.) 
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ment of the suit and a decreas pasasd 
thereon, the Bombay authorities including 
‘Chanbasappa'’s case (2) show clearly that a 
mere agreement of referenca.cannot be 
recognised. No case has gona to tho ex- 
tent of holding thata mere agresment of 
reference can be recogaiz3d a3 an ad- 
justment of a suit.” : | 

The grounds on which he arrived at this 
conclusion are that the heading under 
which pars. 17 ccsurs-is “order of reference 
on agreements to refer", and the wording 
of the paragraph makes it quite clear 
that theagreement which is contemplated 
is one entered into outside the court 
before any suit was filed; and that the 
important words “apply to any court 
having jurisdiction in the matter” by 
implication exclude the idea of 8 suit 
already pending. Healso noted that in 
cl. 2of para, 17 (as also in cl. 2 of para. 
20) the application must be in writing, 
and has to be numbered and registered 
as 8 suit between the applicant as plaintiff 
and his opponent as defendant; that under 
para. 18 a party to arbitration can apply to 
the court tostay asuit filed by his opponent 
in breachof the agreement of reference 
to arbitration, and that these provisions 
contemplate thet the agreement under 
para. 17 must be entered into prior to the 
institution ot any suit. 

We have given the matter our closest 
consideration, but we find ourselves, with 
all respect to the learned Judge of the 
Bombay High Oourt, unable to agree with 
his conclusion. It may be conceded that 
simultaneous proceedings are not permis- 
sible; thera cannot be a suit pending in 
court with reference to a certain dispute 
as also proceedings on reference to ar- 
bitration with regard to the same dispute 
under para, 17 or 20, but that does not 
by itself show that the agreement. of 
reference contemplate] by para. 17 must 
ba anterior to any suit: nor do the 
words “apply to any court having juriedic- 
tion in the matter” necessarily lead to 
conclusion that the agreement of reference 
must have been entered into before there 
was any suit about the subject-matter 
pending in any court. It is true that an 
application under para. 17 as well as under 
para. 20 has to benumbered and registered 
‘as a suit,butit is now well established that it 
is nota suit for all purposes. The learned 
“Judge drew upon @ Full Bench ruling of 


his court, Chanbasappa Gurushantappa 
v. Basalingayya Gakurnaya, 105 Ind. 
Qas. 516 (2), in support -of ‘his. con- 
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clusion, but as we read the judgment of 
the learned Chief Justice, that ruling 
does not, even by implication or analogy, 
suggest such a position. The learned 
Ohief Justice obeerved on page 0234 
.as follows :— f 
“Paragraph 20 has received particular 
attention from us, and with respect I can 
well understandthat Mr, Justice Macleod, 
when sitting alone, came to the conclusion 
in Shavaksha Dinshaw Davaerv, Tyab Haji 
Ayub (3) that it could be applied in a 
case like the present, The opening words 
of sub-para. (1) are quite general in terms 
and may apply whether a suit is pending or 
not. Butit goes on to provide that an 
application may bemade to any court having 
jurisdiction over the subject-matter of the 
award. This then could hardly be in- 
tended to apply to a pending suit, for 
it might easily result in two diferent 
courts exercising jurisdiction over what 
in effect was the same subject-matter,” 
It must be noted that the question re- 


‘ferred to the Full Bench was whether © y jot be tioy 
. and inany case I cansee nothing illegalinit. Isee 


_no reason why the suit should not have been with- 


such an award could be recorded under r. 
3 of O. XXIIJ, Civil Procedure Oode, cr 
whether it could be enforcéd by proceed- 
ings uncer pars. 20 of;the Second Schedule, 
‘In either case thesuit was still penoing. 
‘and with reference to this important 
fact, the observations of the learned 
Chief Justice sre perfectly intelligible. 
He had to decide which of the two re: 
medies was open to the parties to the 
arbitration, whether by moving the court 
in which the suit was pending to record 
it as a compromise, or to take independent 
proceedings under para. 20.We have already 
noted that the porition is not permissible 
that two simultaneous judicial proceedings 
should take place with reference to the 
‘game subject-matter of dispute, that is to 
say, a regular suit and the proceedings 
‘under pare. 20, and this is precisely what 
the learned Ohief Justice laid down. 89 
far asthe facts before Justice Rangnekar 
were concerned, the Fall Bench ruling 
was absolutely beside the point, He 
differed from a ruling of the Patna High 
-Court reported as Kakil Singh v. Ramas- 
vay Prasad, 81 Ind, Oas. 9x4 (4) the facts 
of which were precisely the same as he 
had before him. 

After giving our best 


. (3) 387 Ind. Cas 140; 40 B. 386; 18 Bom. L. R. 
59 


559. 
(4) 81 Ind. Oas. 994; 1924 Pat. 110; 3 Pat. 443; 
A. I. R (1924) Pat. 488. 
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consideration to 


‘ease before us, that is to cay: 


‘suit is dismiszed in 


for an order of 


141 L O, 


the question, we have come to- the conclu- 
sion that the view taken by Mr. Justica 
Ross of the Patna High Court, and agreed 
to by Mr. Justice Das his colleague, ib 
perfectly correct and we associate our- 


‘selves with it. It must be noted that in 


the Patna High Court case onthe agree- 
ment of reference being executed, the 
patties informed the court in practically 
the same term as the parties did ift the 
“on the 
advice of well wishers it has been sgreed 
by the parties to get the euit decided by 
arbitrators. Petitioners have, therefore, 
executed an igrarnama dated the 25th 
February 1927. Therefore they do not like 
to prosecute this case. This case may 
be dismissed without trial, Ocsta may 
be borne by the parties’. On this the 
court paseed practically an identical order 
with the one now before us e g “The 
the terms of the 
sulahnama,” and the learned Judge 
of tbe Patna High Court observed :— 
“This order is final and cannot be questioned now 


drawn by consent of the parties, The suit then was 
at anend, but the agreement to refer to arbitration 


“stood. There is nothing illegal in such an agreement 


being made pending litigation; Nanjappa v. Nanja 
Rao (5) where it was held that there maybe an 
agreement torefer to arbitration in a pending suit 
without the intervention of the court, See also 
Shavaksha Dinshaw Davar v. Tyab Haji Ayub (3) and 
Manilal Motilal v. Gokaldas Rowji (6) quoted above. 
Paragraph No. lof the Second Schedulde is not manda- 
tory it is permissive. Ifthe parties apply to the court 
reference, then the court must keep 
control over the proceedings upto the end, but itis 
not necessary for the parties to take this course and 
there is nothing to prevent their getting the suit 
dismissed by consent, Then the whole matter is at 
large.” , 

Precisely the same view was taken by a 
learned Judge of the Lahore High Oourt 
in the case reported as Lalchand v. Siri Ram, 
122 Ind. Oas. 237 (7); in fact he followed 
the Patna ruling unhesitatingly. It is 
also supported by aruling of the Judicial 
Commissioners of Oudh reported as Rahi- 
tullah Khan v. Ahadullah Khan, 40 Ind. 
Oas. 38 (8). Inthe latter case six suits 
were pending between the parties in diffe- 
rent courts, An agreement to refer the 
dispute in all the six suits was entered 
into and reference made. While the suits 
were pending, an application under para 17 
of the Second Schedule was made by one 

(5) 16 Ind. Cas. 478. 


(6)59 Ind. Qas. 53; 45 B. 245; 22 Bom. L.R., 
1048. 


(7) 122 Ind. aa. 237; Ind. Rul. (1930) Lah. 317; 31 
P. L. R. 445; 12 Lah. I, J. 24. 
(8) 40 Ind. Cas. 38 ; 4 O. L. J. 131, 
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of the parties to file the agreement and it 
was observed by the court as follows:— 

“The subject-matter cannot, however, be adjudicat- 
ed both by the courts where the suits may be pending 
and by arbitrators at the same time, for, as pointed 
out in Sheo Datt v. Sheo Shankar (9) where a matter 
has been referred to arbitration and the agreement 
of reference has either been filed in or brought to 
the notice of the court, the court should not deal with 
such matter in the same suit savein the manner and 
to the extent provided in Schedule II of the Civil 
Proc#iure Code. Wherea reference has been made 
out of court, it may either stay proceddings and 
require the parties to file the award or ask them to 
file the agreement and make a reference itself In 
effect a privatereference of a matter covered by a 
pending suit is not thus interdicted, but an adjudica- 
tion of the same matter pari passu by jtwo different 
tribunals of co-ordinate jurisdiction cannot be per- 
mitted.” 

It has been urged before us that the 
view of the Patna and Lahore High Oourte, 
which we are prepared to endorse, is oppos- 
ed to the pronouncement of their Lordships 
of the Privy Oouncil in Ghulam Jilani v. 
Muhammad Hassan (10). This argu- 
ment is answered by the learned Ohief 
Justice of the Bombay High Oourt in the 
Full Bench ruling above referred to in the 
following terms:— 

“It was strenuously argued for the appellant that 
the decision in Pragdas v.Girdhardas (11) was inconsis- 
tent with the ruling of the Privy Council in Ghulam 
Jilani v. Muhammad Hussan, (10) and that their Lord- 
ships had there summarised the Jaw of arbitration and 
in effect had held that when once a suit had been filed, 
arbitration could only be resorted to under Chap. 
XXXVII of the 1882 Code or not at all 
thought that that was the true view of the Board's 
decision, it would suffice to say that the decision 
would also apply to and dispose of the present case 
for it would involve the present arbitration being in- 
valid or unenforceable because there was no order 
for reference nor was the agreement filed. But this 
is not, Ithink, the true view of the decision. Lord 
Macnaughton was only summarising the provisions 
of Ohap. XXXVII of the 1882 Code, and he did not, 
1 think, intend to ley down that suits must be referred 
to arbitration in accordance with that Chapter or else 
notat all” h , 

This is precisely our own conclusion. 

To sum up, we hold that the law prohibits 
procaedings either under para.17 or para. 20 
only in cases wheres suit is pending with 
regard to the same subject-matter at the 
time of the presentation of application and 
not otherwise. As we have shown above, 
here the suit was dismissed on tae 13ch of 
November. On the 14th when the applicat- 
ion for filing the award was presented, 
no suit was pending and consequently we 
hold that the application waa rghtly 
admitted and the order filing the award 
correctly passed 

(9) 27 A, 53; 1 A. L.J. 398. 

(10) 29 O. 167 ; 6 O. W. N.926 ; 291.A.51; 12M. L. 
J.77,; 4 Bom. L. R. 161 ; 8 Sar P. O. J. 154 ; 125 P. R. 
1902_(P. 0.) 
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The award does not in specife terms 
pass a decree for recovery of Rs, 25,000 in 
favour of the plaintiff against the defend- 
ant. The total sum, which is awarded to 
the plaintiff may come up to this amount, 
but thers are various provisions made with 
reference to different iteme. In passing 
an absolute decrea for recovery of Rs 25,000 
the learned Senior Sub Judge travelled 
bayond the award. We, therefore, amend 
his order by directing that a decree should 
be passedin the terms of the award and 
the decree sheet should be prepared in 
accordance therewith. The appeal practi- 
cally fails and with this modification in the 
decree we dismiss it with costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1635 of 1929. 
June 24, 1932. 

BENNET, J, 
BARBATI AND oTHERS— PLAINTIFFe— 
APPELLANTS 
versus 
ZAMINPAL AND oratas—DEFENDANTS— 
RESPONDENTS, 

U. P. Land Revenue Act (III of 1901), ss, 82 (e), 
44—Entry in register under s. 82 (e)—Suitto challenge 
entry and establish occupancy right—Maintainability 
—Civil Procedure Code (Act V of 1908), 0. XXII, r. 4 
—Suit against joint tenants—Death of some—-Abate- 
ment. 

Entries made in a register under s. 32 (e) of the 
U.P. Land Revenue Act cannot be challenged by 
way ofsuitin thecivil court. Such entries relate 
to persons cultivating or occupying the land and the 
final decisions in such cases rest with the revenue 
authorities. N 

Sheoambar Singh v. Sheombar Snigh (1) followed. 

Where in a suit to establish that the plaintiffs are 
the occupancy tenants the defendants are sued as 
joint occupancy tenants, the death of one of the tênants 
would not cause the suit to abate, as a co-tenant can 
represent all the co-tenants in such suits. he 

Second Civil Appeal from the decision 
of the Subordinate Judge, Mainpuri, dated 
the 3lst August 1929. . 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellants. 

Mr. Damdor Das, for the Respondents. 

Judgment—This is a second appeal 


‘by the plaintiffs egainet the decree of the 


lower Appellste Court dismissing their 
euit onthe ground that it is barred by 
resjudicata. The plaintiffs brought a 
euit as the occuparcy tenants of plot No. 
158 in village Asrauli and plot No 606 
in village Tatarpur against the defendants 
wbo ara occupancy tenants in Mauza 
Tatarpur only of plot, No, 620. A pre- 
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liminary objection was taken by learned 
Counsel for -the respondents to the hearing 
of this eecond appeal. He said that he 
bed filed an affidavit, which is in the 
office but not before the court to the 
effect that of the respondents one Zaminpal 
had died and that Zaminpal had left 
two scons of whom one Bindaban was 
row surviving. The death tock place on 
27th October 1930. Consequently he 
claimed that the whole of the appeal 
would have abated. He also claimed that 
one of the plaintifs Gyan Singh had 
died in October 1931 -leaving three sons 
- Nathu, Sukhai and Radhey and that 
none of these persons were on the record. 
The suit, however, is by a number of 
joint tenante, that plaintiffs who are stated 
in the recital of the plaint to be members 
ofa joint family and thisis not denied in 
the written statement, So far as the 
plaintiffs are concerned therefore the 
death of one member of the joint family 
would not be any reason why the appeal 
should abate. As regards the defendants, 
learned Oounsel admits that in the 
affidavit it is not stated whether they 
formed a joint Hindu family or not. The 
affidavit therefore would not throw any 
light onthe matter, but the defendants 
are sued as joint occupancy tenants and 
they accepted that position. If they wera 


‘members of a joint family no further 
question would arice. If they were not 
members of a joint family still they 


were joint tenants and the.son Bindaban 
‘of Zaminpal has admittedly not taken 
possession of the occupancy holding or 
applied to have his name entered as a 
joint tenant. .No doubt he might have 
.@ claim to that effect, but I do not see 
‘any reason why this appeal should abate 
‘on that account. One cotenant can re- 
“present ell the cc-tenants for the purpose 
of suits of this nature. Now as regards 
the facts of this casa the allegation in 
para. 3 of the plaint is that the 
defendants had included in their holding 
in Tatarpur certain land from each 
‘number of the plaintiffe, that is some 
from Tatarpur and some from Asrauli, 
It is to be noted that the zemindars of there 
respective villages were not parties to 
this litigation. There was a proceeding 
under s. 41 of the Land Revenue Act 
between the parties and a copy of the 
judgment has been filed, Ez A, which 
is the judgment of acompetent Revenue 
Oourt undere. 41 in regard to this boun- 
dary dispute. The lower Appellate Oourt 
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hae held that this judgment operates as 
res judicata between the parties. The 
relevant section is 44 which states as-fol- 
lowa :-—~ 

“All entries in the annual registers made under 
sub-s. (3) of s. 33 shall. be presumed to be true 
until the contrary is proved; and, subject to the 
provisions of sub-s. (3) of s. 40, all decisions 
under ss. 40, 4], and 42 shall be bindingon all 
Revenue Courts in respect of the subject-matter of 
the dispute; but no such entry or decision shall 
affect the right of any person to claim and establish 
in the civil Court any interest in land which 
requires to be recorded in the registers prescribed 
by els, (a) to (d)-ofs. 32.” 

The.latter portion is of importance,,and 
it lays down that any person may have 
a right to establish -in the civil Oourt 
any interast in land which is recorded 
in theregisters prescribed by cla (a) to 
(d) of s, 32. Now the interest in land 
which the pleintiffa claim is the interest 
of occupancy tenants. That interest is 
recorded in the khatauni which is the 
register under s. 32 (e), a register of all 
persons cultivating or otherwise occupying 
land. Accordingly s. 44 does not give 
the plaintiffs a right to establish in the 
civil Court the interest which they claim 
because it is an interest in a-register 
preecribed by s. 32(e) and s.44.does not 
allow such a-suit to be brought. ‘Learned 
Counsel for the plaintiff-appellants has 
not been able to show any authority for 
his claim that he can sue in the civil 
Court in face of the order for correction 
of boundary. In Sheoambar Singh v. 
Sheoambar Singh (1) there wasa casein 
which there had been previous proceed- 
ings not under s». 41 but under s. 42 of 
the Land Revenue Act between the par- 
ties. Sections 40, 41 and 42 are treated 
in s. 44in the same manner, and therefore 
a ruling in regard to a previous 
proceeding under s. 42 is relevant in the 
present case. In Sheoambar Singh v. 
Sheoambar Singh (1) it was laid down at 
page €01* :" 

“It was suggested that the decision of a Revenue 
Court in miscellaneous proceedings under s. 42 
would not prevent the plaintiff from establishing 
his claim in the civil Court. The last sentence tos. 44 
read with s. 32, however, makes it clear that this 
is not the case. The entries in the register referred 
toin cls (a) to (d) ofs. 32 may be challenged in the 

They relate to matters of proprietary 
title. The entries referred to in cl. 6) of 5, 32 
are expressly excluded from the last sentence of 
s. 44. They relateto persons cultivating or other- 
wise occupying land as distinct from proprietors, 
under-proprietors and revenue-free-holders, and it 
appears therefore to be quite clear that the final 


5 (1) 103 Ind. : Cas. 128; 25 A. L. J. 799; L. R,8 A.21 
ey. à 
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decision .in:these cases would rest withthe Revenue 
Courts, and will be bindingon the parties to the 
proceeding.” . 

This is a ruling by a Bench of thia court 
which Iam bound to follow and with 
which I am in complete agreement, 
Accordingly I dismiss this second appeal 
with costa. > 

Ay 


4 ppeal, dismissed, 


ee ee 


` RANGOON HIGH COURT. 
_ FULL BENCH 
Criminal Reference No. 97 or 1932. 
‘ ° arising out.of 
'Oriminal-Appeals Nos. 1541 to 1547 and 
- 1575 of:1932. 
: July 11, 1932. 
‘Page, O.J ,;Bagutey AND Ba U, dg. 
.EMPEROR—APPIICANT 
SR VETSUS . 

` NGA PO MIN AND oTHERs—AcousED. 

-Bvidence Act (I of 1872), s. 118—Accused person— 
Competency to testify—Ex-examination of eo-aceused 
as wiiness—Validity of trial—Criminal Procedure 
Code (Act V of 1898), 38. 842 and 58?7—Non-compliance 
with statutory rules of procedure—When vitiates pro- 
ceedings—Principles stated. 

Though an accused person is “competent to testify” 
within 5.118 of the Evidence Act, sucha person is 
incompetent to be a witness, for an oath cannot be 
administered to him, and all witnesses are required 
to.take an oath or make an affirmation before they 
can lawfully be examined, or give evidence, by or 
before any court, Nafar Sheikh v. Emperor (6), referred 


to, 

The effect of non-compliance with the statutory 
rules.of procedure, must vary according to the grav- 
ity ;and the effect of the breach, and the test in 
each case is whether the proceedings have resulted in 
a-miscarriage of justice. 

Rules and regulations are intended to be the hand- 
maidandnot the mistress oflaw, and in criminal 
proceedings it.is of the utmost importance that.a 
decision just and reasonable on the merits should 
not.be disturbed, because in the course of the pro- 
ceedings some flaw can be detected that is not funda- 
mental, and. which is not proved to have worked in- 
justice to the accused although it may constitute a 
breach of therules of Criminal Procedure. Emperor 
v. Erman Ali (7) and Abdul Rahman v, Emperor (8), 
referred to 

Order of Reference to a 
Full Bench, —Io Spscial Trial 
No. 2 of i932 tke learned Special 
Judge sitting -8t Prome had before him 
11 persons sent up under a. 596 of -the 
Indien Penal Code. read inter alia with.s, 34 
of the Code, | 

The Special Judge charged them.all 
firstly with dscoity under s. 395 of the 
Indian Penal Oode :aid secondly under 
p. 302 read with s. 34 of the Oode. 
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&9 
| Tha sese for the-prosseution.was;that-thesa. 
cassa ware connected with the rebellion 
and therafore s. 9 (1) of Burma Ac! No. LV 
of 1981 was applicable. f 

Inthe result one of these accusad wag 
eo eekarsed ae two-othera were acquitted, 
‘he remainder were convicted and, appaal. 
to this court. bua kn 

Among the list of defence witnsssea for 
the first appellant Po Min appears the name 
of one Po Lwin, who was one of the persons 
tried jointly and convicted with the other 
appellante, 

n Lwin ib ee ae snd called as a 
Witness on behalf of Po Min. 
vies on L7th of May, 

His evidence-shortly was that Po Min had 
been beaten with a cane “by the Police in 
orgy a f confession, $ 

yB. 4) of the Oriminal Procedure- 

Coie (1898) it is provided that no cath 
ehall be administered to an accused. 


It appears to us that the course adopted’ 
might affect the legality of the pin 
and we, under y. 12 in Ohap. XI- of 
the “Appellate Side Rules of Procedure 
(Oriminal)", refer for tha decision of a 
Bench or a Full Bench as the Ohief J ustics 
may direct, the following questions, 

(1) Was the evidence of Po Lwin admissi- 

ble? and if not admissible 

(2) What effect-in law, if any, has the 

admission of the evidence of this 
witness upon the trisl and convie. 
tion of any or all of the appellants? 

We have referred this matter as prima 
facie it would appear that the course teken 
being contrary to ths express provision of 
the Code, was contrary to law, 

Tt may be, however, that in the circum- 
stances of the present case the legality of 
the trial of the appellant called or the 
remaining appellants would not.be affected 

As, howevar, the point appeara to us im- 
portant, and as it may ba thought advisable 
that some general expression of opinion 
on the subject under review should ba given 
we havo thougatit rightnot to dispose of 
the matter ourselve3, but to take action 
under the rule above mentioned, , 

16 will be convenisnt to state that there 
are certain reported cases in which similar 
questions have bsen considered and decided, 

We would draw particular attention to 
the case of Empress v. Durant (1) 

Other cases are Reg v, Hanmanta ‘(2), 


| (1) 23-B. 213.- 
(2) 1 B.610. `. 
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Empress of India v. Asgar Ali (3) and 
Queen-Empress v. Dala (4). 

Mr. Tun Bya (Assistant 
Advocate), for the Crown, 

Mr. BaTun, for the Accused. 

Opinion. 

Page, O, J.—The material fects are 
set out in the order of reference, and need 
not be repeated. 

Two questions have been referred to the 
Fall Bench for determination: 

(1) Was the evidencs of Po Lwin admissi- 

i ble? 

(2) If not, what effectin law (if any), has 
the admission of the evidence of 
this witness upon the trial and 
conviction of any or all of the 
appellants? h 

As regards (1) there can be no doubt, in 
my opinion, that Po Lwin's evidence was 
inadmissible, 

At Common Law an accused person can- 
not be either examined, or cross-examined, 
R. v. Payne (5) and the reason is that 
there can beno sanction that such a person 
will speak the truth. 

In India an accused person is “competent 
to testify” within e. 118 of the Evidence 
Ast (Lof 1872), but such a person is incom- 
petent tobe a witness, for an oath cannot 
be administered to him, and all witnesses 
are required to take an oath or make an 
affirmation before they can law-ully be 
examined, or give evidence, by or before 
any court. In judicio non creditur nisi 
juratis. (Oaths Act (X of 1873), ss. 5 and 6, 
Uode of Oriminal Procedure (Act V of 189%), 
s. 342 (4), Nafar Sheik v. Emperor (6)j. It 
is common ground that, at the tims whea 
Po Lin was permitted to taka the oath and 
be examined „and cross-examined as a 
witness, he was an accused person. 

The answer to the first question pro- 
pounded, therefore, is in the negative, 


(2) As regards the effect which the admis- 
sion of the evidence of Po Lwin had upon 
the trial itis to be observed that Po Lwin’s 
name was mentioned us being a co accus- 
ed in the list of witnesses cited by the 
accused Po Min. In such circumstances it 
is highly improbable that the learned 
Special Judge, inallowing Po Lwin to be 
examined and cross-examined as a witness 
on oath contrary to law, acted through 
inadvertence; and with all due deference it 


(3) 2 A. 260. 
. (4) 10 B. 190. 

(5) 10. Or. 347. 

(6) 20 Ind, Oas. 741; 41 O. 406, 14 Or. L.J. 
483; 18 O. L. J. 582; 18 O. W. N. 147, 
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seems to me that the learned Special Judge 
misunderstood the plain terms of s, 342 of 
the Code, founded as they are upon a 
well-known and time-honoured rule of 
the Common Law. However, as I had occa- 
sion to point out in Emperor vy. Erman Ali 


3 

“the effect of non-compliance with the statutory 
rules of procedure, in my opinion, must vary accord- 
ing to the gravity and the effect of the breach, gnd 
the test in each case is whether the proceedings 
have resulted in a miscarriage of justice”. 

In that case I ventured to lay down, and 
I desire to affirm, the following test by 
which the vffect of the failure of the court 
to conform to the provisions of the Code of 
Oriminal Procedure is to be measured and 
ascertained. 

“The test to be applied, in cases where the prescrib- 
ed rules of procedure have not been followed, to as- 
certain whether there has been a mistriial, is always 
essentially the same, namely, whether there has 
been a miscarriage of justice; for if the Appeal 
Court is satisfied in point of fact that the accused has 
materially been prejudiced by the breach of procedure 
clearly a failure of justice has occurred; while if, 
by reason of the breach of procedure, there has in 
effect bean substituted another mode of trial for that 
prescribed by the Legislature as affording the best 
means of obtaining a fair trial, it is presumed that 
a fair trial has not been accorded the accused, and 
in that case also there has been a failure of justice. 
In either case, therefore, the proceedings pro tanto 
will be set aside upon the ground that by reason of 
the breach of the rules of procedure a miscarriage 
of justice has been occasioned. On the other hand, 
if the Appeal Oourt is not satisfied that the breach 
of procedure falls within one or other of those 
categories, in my opinion,it ought not to hold that 
the proceedings have become vitiated merely because 
there has been a transgression of the prescribed 
rules by which such proceedings are to be regulated. 
It is ever to ba borne in mind that rules and regula- 
tions are intended to be the handmaid and not the mis- 
tress of the law, and that, in criminal proceedings, it is 
of the utmost importance that a decision just and 
reasonable on the merits, should not be disturbed, 
because in the course of the proceedings some flaw 
can be detected that is not fundamental, and which 
is not proved to have worked injustice to the accus- 
ed,althoughit may constitute a breach of the rules 
of criminal procedure.” Emperor v. Erman Ali (7); 
see also Abdul Rahman v. Emperor (8). 
` Í would answer the second question in 
this sense. 

Baguley, J.—I agree. 

Ba U, 3.—I agre:. 

N./ 4. Order accordingly. 


(7) 123 Ind. Oas. 664; 57 0. 1228 at p. 1246; 34 
O. W. N. 296; A. I. R. 1930 Cal, 212; Ind. Rul. (1930) 
Oal. 360; 31 Or. L. J. 536; 51 O. L. J. 171 (P.B) 

(8)100 Ind. Oas. 227: 54 I. A. 96;5 R. 53; 31 
GO. W. N. 271; A. I. R. 1927 (P. O.) 44; 25A. L. J. 
117; (1927) M. W, N. 103; 38 M. L. T.61; 8 P. L.T. 
155; 4 O. W. N° 283; 28 Or. L. J. 259; 6 Bur. L, J. 65; 
52 M. L. J. 585; 29 Bom. L. R. 813; 490, L. J. 441; 
7 A. I. Or. R. 362 (P. O.). 
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ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 743 of 1930. 
March 3, 1932. 

MUKERJI AND Bennet, JJ. 

Lala OHANDI RAM AND OTHERS— 

PLAINTIFFS— APPELLANTS 
YETSUS 
Lala KUNJ BEHARI LAL AND OTHERS 
— DerENDaNTS—RE?PONDENTS. 

@osts—Contribution—Separate valuation of interests 
of defendants—Proper order for costs. 

Where a suit against three defendants in which 
the interest of each defendant was separate and was 
separately valued, is decreed, it is proper that each 
defendant contributes to the costs in proportion to 
the property held by him out of the estate in suit. 

Second Civil Appeal from an order of the 
District Judge, Kumaun, Naini Tal, dated 
the 10th February, 1930. 

Messrs. Iqbal Ahmad and Mansur Alam, 
for the Appellants. 

Mr. M. L. Agarwala, for the Respond- 
ents. ` 


Judgment.—This appeal raises an 
interesting question of law of contribution 
in the following circumstances: 

One Rani Durga Kunwar was in posses- 
sion of her husband's estate. She granted 
aleaseofa portion of the estate in favour 
of the plaintifis one of whom has since 
died and has been succeeded by his legal 
‘representatives, She granted another 
lease in favour of the ancestors of the 
respondents the defendants in the case, 
One Kunwar Anand Singh claimed the 
entire estate in the hands of Durga Kunwar 
and her transferees on tho allegation that 
he wasan adopted son of ths Rani’s late 
husband. Daring the pendensy of the suit 
Rani Durga Kunwar died. The suit 
succeeded ultimately and the decree that 
wes made asregards costs was that a sum 
of Rs. 3,400 should be paid to the plaintiff 
by the present parties and outof the estate, 
if any, of the late Rani Durga Kunwar. 
Rani Durga Kunwar left no property out 
of which any costs could bs recovered. 
The present plaintiffa, thereupon, the entire 
costs having bee. realised from them by 
Anand Singh, sought to recover one half 
of the costs recovered fron them the 
defendants. 

The first court decreed the claim. Thersa 
was anappeal by the defendants and the 
learned Judge reduced the claim to asum 
of Rs. 826, The argument that found 
favour with the learned District Judge was 
this. There were really threes cefendants 
against whom the suit had been decresd. 
the interest ofezch defendsut was separate 
and was valued as follows :—The plaintiffs’ 
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interest was valued at Rs, 17,319 being 
the value of the property in their posses- 
sion : the defendants’ interest was valued 
at Rs, 21,540 being the value of the prop- 
erty in their possession; Rani Durga 
Kunwar’s interest was valued at Rs, 50,000 
end odd, the total estate having been valued 
at Rs. 88,930. The learned Judge held that 
each party should contribute to the costs 
in proportion to the property held by it 
out of the estate in suit, To calculate on 
that basie, the plaintiffs were granted a 
decree for 2154/3893 out of Rs. 3,400. in 
other words, the defendants were made 
liable for a portion of the costs propor: 
toat to the amount of property held by 
them. 

We think that the method adopted by 
the learned District Judge was correct, 
There were three parties liable for the costs 
and if one of them was unable, from 


poverty or otherwise, to pay the costs, it 


was no reason why that party's share ora 
portion of itshould be recovered from any 


-other party. 


In the result, the appeal fails and is 
hereby dismissed with costs including 
Oounsei's fees in this court on the higher 
scala, 

Nfa. Appeal dismissed. 


— — 


ALLAHABAD HIGH COURT. 
Letters Patent Avpesl No. 52 of 1931, 
King, J. 
On difference of opinion between 
SULAIMAN, U. J. AND Moxkegg:, J. 
June 7, 1932. 
JAUHARI AND ANOTARR— DEFENDANTE — 
APPELLANTS 
versus 
TUNDAY—PuaintirrF—Rasponpent, 
Mortgage—Co-mortgagors—Redemption by co-mort- 
gagor—Redemption of entire property by another 
co-mortgagor from redeeming  co-mortgagor— 
Second redeemer, whether trespasser—Suit by other 
co-mortgagors for possession without paying their 
shares—Maintainability—Transfer of Property Act 
(IV of 1882), ss. 92, 95—Contract Act (IX of 1872),s. 70. 


Held by Sulaiman, C. J., and King, J., (Mukerji, J. 
contra).—Where a mortgagor A redeems the entire 
mortgaged property anda co-mortgagor B seeks to 
recover the property from A, hecan recover only his 


_ own share init. But if he redeems the entire pro- 


perty from A, with the consent of A, he cannot be 

deemed to be a trespasser and the other co-mortgagora 

are not entinen to recover their shares from B with- 

out paying their proportionate share of the 

debt to B. GA 
Per King, J.—A case of this nature falls withins. 95 

of the Transfer of Property Act, 1929, and even apart 
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from the provisions of that section, s. 70 of the 
Contract Act is wide enough to cover sucha case. 
Gohardhan v. Sujan (7), distinguished. 

Per Mukerji J.—If B pays the whole mortgage 
amount and redeems the entire property from A he 
does so as a volunteer and he has no right to retain 
the property against the other co-mortgagors or to be 
re-imbursed by them. 

Case law discussed. ] 

er Sulamain, C. J.—The mere fact that atone time 
the mort gage existed,is not sufficient fora claim for 
redemption to succeed. The plaintiffs mustfurther 
establish that the mortgage was made within sixty 
years or that theirrights of redemption has been kept 
alive by any subsequent acknowledgment. The 
burden is on them to show that they have a sub- 
‘Bisting right of redemption. [p.97, col. 2]. 

Letters Patent Appeal against a judgment 
of Mr. Justice Bajpai, dated the 26th 


May, 1931, 
OPINION. 

Mukerji, J.—The facts of the care 
are given in the judgment ofthe learned 
single Judge against whose judgment 
this Letters Patent Appeal has been filed. 
I will state the facts only briefly so that 
the diecussion involved in this judgment 
may be properly understood. The follow- 
ing pedigree will be useful :— 


maa eee an 


l 
Kalyan Ram Prasad 





| 
Lachman Dharam Nand Girdhari Harbhan 
| Singh wi (Defendant 


No. 3) 

Pitam Tunde 
MusammatRam Plaintiff 
Kuer 





in cases 
(widow) Nos, 103 and 81 
of 1928. 
WA, o do 
| 
pra Tulley Sardar 
Roshan Munni’ =- -m =- — 
| Randhir Manohar 


-Plaintiffs in case No. 103 of 1928. 


The two original owners Kalyan and 
Ram Prasad owned a 2 biswa share in a 
certain village and they mortgaged the 

. game to one Lakshmi Ohand on a date 
-which has not been disclosed. All that we 
are told is that the mortgage is an ancient 
one. In course of time the 2 biswa share 
was split up into three complete Mahals, 
One Mahal consisting of 1 biswa wes 
named after Pitam, the son of Lachman. 
_ Another Mahal was known after Girdhari, 
one of the four sons of Ram Prasad, This 
Mahal consisted ofa half biswa of the origin- 
al Mahaland was owned by Dharam Singh 
and Girdhari, two of the four .brothers, 
The third Mahal was named after Harbhan 
and coasisted-of.g half biswa original share 
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and was given to Harbhan and Nand 
Kishore, the two remaining of the four 
brothers being scns of Ram Prasad. 

Girdhari’s half share in Mahal Girdhari 
was cold at an auction-eale and was pur- 
chased by one Khem Singh. It has been 
found by the learned single Judge of this 
Court that Dharam Singh had died after 
the auction-saleand, therefore, so much of 
the ehare of Dharam Singh,as was inherit- 
ed by Girdhari was not sold by the auction - 
sale. The -correctness of this finding was 
impeached by the learned Oounsel-for the 
appellante, but I am satisfed-that. this find- 
ing is correct and the finding of the lower 
Appellate Oourt on this point was vitiated 
by the fact that the lower Appellate Court 
thought that there was-no evidence as to the 
date of Dharam Singh’s death. Girdhari's 
one- quarter biswain theariginal Mahal which 
is equivalent to one-half of Girdhari's 
Mahal passed by the auction sale to Khem 
Singh on lst of December, 1860. Khem 
Singh redeemed the mortgage in favour of 
Lakshmi Ghand on 26th of June, 1888, and 
thus became the owner of Girdhari’s origin- 
al share snd became entitled to hold 
possession over the other shares till the co- 
owners redeemed the original mortgage in 
his handa, 

Pitam’s widow Ram Kuer sold the entire 
Mahal Pitam tothe appellants for a sum of 
Rs. 6(0 and directed that out of this sum 
of Rs. 600—Rs. 210 should be paid by the 
purchssera in satisfaction of the mortgage, 

The appellants paid the sum of Rs. 210 
to Khem Singh and we are told that Khem 
Singh handed over to the appellants not 
only the Mahal Pitam to which alone the 
appellants were entitled but also all other 
properties mortgaged including the prop- 
erty purchsssd by Khem Singh himself. 


‘This redemption was by private treaty and 


took place on 26th of March, 1620, 

The appellante, it seems, purchased the 
whole of Mahal Harbhan. Two suits were 
instituted in respect of property against 
the appellants, One was by Tunde, son 
of Nand Kishore, in the right of his own 
father’s original share in Mahal Harbhan. 
He claims one-half of Mahal Harbhan with- 
out offering to pay anything to the defend. 
ants on the allegation that the property 
belonged to him in his own right and 
Harbhan bad no right to sell it, on 19th 
of July, 1920, This was Suit No. 81 of 1928, 
The second suit was instituted by the four 
grandsons of Girdhari and Nand Kishore’s 
son Tande for recovery of the share of 
Dharam Singh inherited by them, They 
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claimed twelve shares out of 27 shares in 
Mahal Girdhari, but they have obtained 
8 decree for nine shares out of 27 shares 
or one-third, Their case was as fol- 
lows :— 

On the death of Dharam Singh hie half 
share in Mahal Girdhari was inherited in 
three equal shares by Nand Kishore, 
Girdheari and Harbhan. Nand Kishore 
thus got onesixth in the Mahal and 
Girdhari got one-sixth share in the Mahal 
and Harbhan got one-sixth. Harbhan sold 
his share and, therefore, two one-sixths 
remained with Nand Kishore and Girdhari 
which the plaintiffs in Suit No. 103 of 1928 
claimed, They did not offer to redeem 
the mortgage, 

Bota the suits succeeded in the lower 
Appellate Oourt but in Suit No.81 the 
plaintifs got a decreson condition of pay- 
ment of a sum of Rs, 70.24. Tunde in 
Suit No. 81 got a decree for possession of 
the share claimed without any condition of 
payment. j 

Thelearned single Judge of this court 
held that the mortgage of Lakshmi Ohand 
was paid with the money left by Pitam's 
widow out of the sale proceeds with the 
appellants. The appellants paid off the 
mortgage with the money of Pitam’s 
widow and,. therefore, were not entitled to 
bs repaid in giving up the property claimed 
by the plaintiffs. In other words, the 
appellants did not hold, according to the 
opinion of.the learned single Judge, as 
mortgagees, 

, The defendants have appealed. The 
plaintiffs are not only. satisfied with the 
decree of this court made by the single 
Judge, but they have also not appeared. in 
the Letters Patent Appeals. 
_ The points that have been urged before 
us are:—(1) The appellants have paid off 
Khem Singh and having been put in pos- 
session of the plaintifs’ share in the two 
suits sre in the position of a mortgagee 
and, therefore, plaintiffs cannot get possea- 
sion without payment of a proportionate 
share of the mortgage money (2) As the 
date of the mortgage is not estabiished and 
as it cannot be said that the claim is within 
time, the suit must bedismissed. I have al- 
ready disposed of the third point. raised, 
-namely, the share of the plaintifs in Suit 
No, 103 of 1928 which was filed by Tunde 
and the four grandsons of Girdhari 
was less than ¢/27 or one-third as, 
Dharam Singh died before Girdhari’s.share 
was sold. ` 
_ Itis‘clear that iftmy’answér on the point 


JAUBARI D, TONDAY. 95 


No. (1) be that the appellants do not hold 
as morigagees, tha second question raised 
by them does not arise. 

It is settled law that when one of several 
co-mortgagors redeems, he holds his own 
share free from mortgage and he holds the 
remaining shares with the same rights as 
the mortgagee had. This position of the 
redeeming co-mortgagor is due to the fact 
that the co-mortgagors are in the eye of 
law not only principal debtors but also are 
sureties for one another for the payment 
of the mortgage money. When a surety, 
satisfies a principal debt, he is entitled to 
hold the securities held by the creditor, in 
order to realise the same which the co- 
mortgagors or co-debtors are liable to con- 
tribute towards the satisfaction of the prin- 
cipal debt. This is the principle of con- 
tribution as enacted in s, 82 of the Trans- 
fer of Property Act, and this is the princi- 
ple of subrogation enacted in s, 92 of the 
Transfer of Property Act, as amended in 
1929, 

The question then is: when a co-morts 
gagor has redeemed the mortgaged proper- 
ty and when one of the co-mortgagors 
seeks to recover his property from the co- 
mortgagor who has redeemed, is the co- 
mortgagor entitled to recover not- only his 
own share but the shares of other co- 
mortgagors who have not yet contributed 
towards the payment of the: mortgage debt? 
It was conceded by the learned Counsel:for 
the sppellants before us that the co-mort- 
gagor seeking redemption from his co~- 
mortgagor is entitled only to take posses- 
sion of his own share and not the shares of 
the other co-mortgagors. There is a con- 
flict of opinion on this point among the 
various High Courts. But so far as thig 
court is concarned, the decisions except one 
are all one way and lay down that the co~ 
mortgagor is entitled to his own share 
alone, This was held in Kallan Khan xv 
Mardan Khan (1), Zeb-un nissa v. Parbliu 
Narain (2) and Kuray Maliy. Puran Mal (3). 
A contrary view was taken in the.case of 
Shiam Narain v, Banarsi Das (4), Bat-a 
Banch of this court in Ahmad Hussain: v, 
Qasim (5) preferred to follow the three 
earlier cases to the case of Shiam Narain v. 
Banarst Das (4). The principle on which 
these cases are decided is that the integri- 

(1) 28 A 155; A. W. N. 1905, 225, 

(2) 40 Ind. Oas. 345; 39 A @18; 15 A, L. J. 625, 

(3) 2 A, 565; 4 Ind. Jur. 653. 

(4) 66 Ind. Cas. 866; 20 A. L. J,258; 4 U. P. L.R. 
(A)-102; A. I. R. 1922 All, 192. i 

(5) 90 Ind. Cas. 80; 48 A.-171;-L,- R.: 6A; 598 Oiv; 24 
A. L. J. 88; A, I. R,-1926'All 46, : g 
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ty of the mortgage has beenbioker. The 
only object of one of the mortgagors be- 
ing compelled to redeem the whola mort- 
gage (being for the benefit of the mort- 
gagee) no longer subsists. A co- shearer as 
such is not entitled to possession over the 
share of other co-sharers. The co sbarer 
who has redeemed the mortgage initially, 
holds shares other than his own simply for 
the sake of being able to enforce payment 
to himself. That object does not exist in 
the case of the other co sharers. These pay 
etheir proportionate share in the mortgage 
money and take their own property from 
the redeeming co-mortgagor. This princi- 
ple has been applied to cases where out of 
the usufruct of the mortgaged property, 
the entire mortgage money is paid off, 
In such a case, it has been held that one of 
the co-mortgagors is entitled to recover 
possessicn of his own share alone and it 
has been further held that if one of the co- 
mortgsgors takes possession of more than 
his legitimate share, he holds adversely to 
the owner of the excess shares (ses Fakir 
Bakhsh v. Sadat Ali (6) and Gobardhan v. 
Sujan (7) Jt isin the last-mentioned case 
that the possession of the co-mortgagor who 
had obtained more than his share of the 
property was heli to be adverse to the 
owner of the excess share. This must be 
so as there is no fiduciary relationship 
among the co-sharers as such. 

In this view of the law, the appellants on 
payment to Khem Singh had no right to 
‘take possession of the property belonging 
to the plaintiffs in the two suits and held 
by Khem Singh as security for a propor- 
tionate share of the mortgage money paid 
by him to the heirs of Lakhmi Ohand. I 
may remark here that I am unable to agree 
with the learned ‘single Judge of this court 
that the mere fact that the mortgage money 
was paid outof the sale proceeds of the 
share sold by Musammat Ram Kuer will 
deprive the appellents of their right to 
hold the redeemed property as mortgagees 
in order to secure payment of proportionate 
mortgage money to themselves, That is to 
say, if the appellants had paid off Lakshmi 
Ohand's heirs, that is to say the mort- 
gagees themselves and not Khem Singh, a 
co-mortgagor, who had redeemed in the 
first instance, in my opinion, the appel- 
lants would have been entitled to hold the 
shares other than their own till the owners 
of those shares redeemed them. The money 
hes actually been paid by the transferee 


(6) 7 A.376; A. W. N. 1885, 63. 
| (IGA 254; A, W N. 1894 72, 
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and itis immaterial whether it was des- 
cribed a3 part of the purchase price. The 
purchase price was Rs, 600 and out of this 
sum Rs. 210 wera left to pay Lakshmi 
Chand’s heirs. Tho same trangaction may 
very well have keen described as a salo 
of property subject to morigege fora aim 
of Rs. 600 minus Rs, 210 or for Ra, 39), 

Tne argument on behalf of the appgl- 
lants, however, is that although it may De 
correctjin law that the appellants were not 
entitled to recover from Khem Singh any 
property other than the Mahal Pitam Singh, 
the property sold to the appellants, yet 
they having paid more than their legiti- 
mate share to Khem Singh and having re- 
covarad other shares from Khem Singh, 
they are in the same position as Khem 
Singh. I am unable to accept this posi- 
tion in law. If the appellants have no 
right to recover anything bsyond their 
own shara and if they resovered any- 
thing more, they are pure trespassers with 
respect 10 the extra share recovered by 
them. lf they paid money due by 
others, they paid as mere volunteais. 
Nubody asked the appellants to pay and 
they cannot recover. I need hardly re: 
peat that Khem Singh’s rights arose on the 
priaciple of subrogation which is expres3- 
ly granted to a co-mortgagor redeeming 
property. Onthe other hand 1 fiad no 
warrant in s. 92of the Transfer of Prop- 
erty Act as amended ia 1929 or in 
decided cases for the proposition that a 
right of subrogation can arise on redeem: 
ing property from a co-mortgagor who 
has already redeemed it. 

For the reasons given above, in my 
opinion, the appellants are nothing but 
trespaseers and are bound to hand over the 
property tothe plaintiffs in the two suits 
and they asked for the same. 

Now remains to notices o2e more argu: 
ment of the learned Oounsel for the ap- 
pellants. It is this. Assuming that the 
appellants have no title to the property 
and they are not to be reimbursed for 
what they have paid, the plaintiffs have 
no right to recover the property as they 
have not paid off the mortgage. The 
answer to this argument isin my opinion 
simple. The “owner” of the property is 
the mortgagor at alltimes although the 
same property may have been mortgaged 
more than once. This {question was dis- 
cussed at length in the case of Sohan Lal 
v. Mohan Lal(8) and the view taken by 

(8) 118 Ind. Cas. 177; 50 A, 986; A. I, R, 1928 All, 
726; 26 A, L.J, 1084; Ind, Rul, (1932 All, 838(F. B.) 
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the majority of the Judges in that case 
(see especially pages $l and 932 and 
999 to 1001)* is in accordance with general 
“ principles. In view of that case the plain- 
tiffs are the owners of the property and 
they are entitled to recover the same from 
any person who has got possession of the 
same for less than twelve years. In the 
case of Amir Hassan Khan v. Mohamed 
Naeir Hassan (9) the widow ofa deceas- 
ed Muhammadan was in possession in lieu 
of dower. She sold her right to the dow- 
er. toa legal practitioner who was debar- 
red from purchasing an actionable claim 
and puthim in possession. It was held 
that an heir ofthe deceased could recover 
the property from the transferee without 
paying. the dower. This was because the 
plaintiff had a title and the defendant 
had none. The suit is based ontitle and 
to such asuit Art. 134 of Sch. I of the 
Limitation Act applies, as held by their 
Lordships of the Privy Oouncil see the 
case of Chatter Debi v. Mohan Bikram 
Shah (10). This view had already been 
taken by the two learned Judges of this 
Oourt in the case of Kanhaiya Lil v, Girwar 
(11). This last mentioned cage hss been 
followed by me and Bennet, J., in other 
cases, 

The title being thus with the plaintiffs 
the only person who could resist their claim 
for possession was either Lakshmi Ohand 
and his successors-in-title or Khem Singh 
who redeemed the mortgage from them. 
‘The appsllants’ position being that of 
a trespasser pure and simple, they are 
_bound to hand over the property to the 
plaintiffs, if they failed to establish (as 
they cannot establish in this case) that 
they have held the property adversely to 
the plaintiffs for more than twelve years. 

ln my view the plaintiffs are entitled 
toa decree for unconditional possessien in 
such cases. 
` The result is that I would dismiss both 
_the appeals but without costs as the res- 
pondents are not represented before us. 

Sulaiman, ©. J.—The facts are fully 
stated in the judgment of my learned 
brother. 


(9) 136 Ind. Oas, 833; (1932; A. L. J. 275; Ind. Rul, 
1932) All. 254; A. I, R. 1932 All. 345; 54 A, 499. 

(10) 133 Ind. Oas. 705; 58 I. A, 279; 10 Pat. 851;61 M. L 
J. 78; 35 O W. N. 953; 8 O. W. N. 905;(1931)A. L. J. 783 
A.I. R. 1931 P, ©. 196; Ind. Rul. (1931) P.O. 241; 
34 a W. 411; 33 Bom, L. R. 1390; 13 P. L. T. 1 


(P. 0). 

(11)119 Ind. Cas. 6; (1929) A. L. J. 1106; A.L R. 
1929 All. 753; Ind. Rul. (1929) All, 996; 51 A, 
1042. 
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So far as the question whether after the 
integrity of the mortgage has been broken 
8 co mortgagor cap, as of right claim 
redemption of his share onlr, is concerned, I 
have no doubt that he cannot claim more. 
He is not entitled to take possession of 
the chare of the other co-mortgagors 
against the willof the mortgagee. When 
the mortgagee has acquired a part of the 
mortgaged property, heis on the same 
footing as the other cc-mortgagors, He 
cannot be compelled to hand over posses: 
sion of shares which do not belong to the 
plaintiff. 1donot think that any of the 
cases referred to by my learned brother isan 
authority for the proposition that if the 
mortgegee submits to the redemption of 
the whoie property on payment of the whole 
amount due, the taking over possession of 
the other co mortgagors’ shares is unlaw- 
ful and the redeeming co-mortgagor enters 


into adverse possession of those shares 
immediately. | 
In Kurey Mal v. Puran Mal (3), Spankie, 


J., merely held that the representative of 
a mortgagor ofa particular share, isen- 
titled to redeem his own particular share 
ia the joint mortgage of whith the joint 
character has been broken up, but he can 
redeem, against the will of the mortgagee, 
the ehare of another shere-holder. Oldfield, 
J., also emphasised that when the joint 
character of the mortgage has been broken 
the right to redeem the whole mortgage 
resting on the joint character of the mort- 
gage. cases, and hecannot redeem more 
than his share against the will of the mort- 
gagee. In the case of Fakir Bakhsh v. 
Sadat Ali (6) the mortgage debt had been 
satisfied from the usufruct and therefore 
the mortgage no longer existed, 
Gobardhan v. Sujan (7) was also a case 
where the amount of:the mortgage had 
been satisfied out of the usufruct, and as 
the learned Judges put it, the mortgage 
had become extinct and the parties were 
relegated tothe position in which they 
were before the mortgage, They accord- 
ingly held that one of the mortgagors 
could only claim from the mortgagee his 
own individual share, as he had no right 
to teke possession of the ehares of the 
others But the learned Judges also obzerv- 
ed that there can be no doubt that when 
one of ceveral mortgagors redeem the mort- 
gage by payment of the mortgege money 
and takes pcssession of the mortgaged 
property, he steps into the shoes of the 
mortgagee as regards the shares of his 
co-mortgagors, and his possession over 


‘gage-debt. 
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those sharés can'only be regarded as the 
possession of a mortgagee. Ia Kallan Khan 
v. Mardan Khan (1),. Banerji, J., relied 
on Kuray Mal's-case (3) and quoted the obser- 
vation that the person interested in a part 
of the mortgaged property of the joint 
character had been broken up, wes not 
entitled to redeem anything beyond his 
own share against the will of the mortgagee. 
He laid down the principle that such a 
mortgagor “may” redeem bis own share 
only on payment of a proportionate part of 
the mortgage money, but he “cannot com- 
pel” the mortgegee to allow him toredeem 
the shares ofthe other persons in which 
he is not interested. 

The case of Ahmad Husain v, Qasim (5) 
is an authority only for the proposition 
that one mortgagor, after the integrity of 
the mortgage has been destroyed, cannot 
as of right claim redemption of more 
than hisown share when the mortgagee 
objects to it. In that case the mortgagee 
wasresisting the claim and was objecting 
to any greater share being allowed tc be 
redeemed, The same remarks apply to 
Zeb un-nissa y. Parbhu Narain (2). 


On the other hand a Bench of this Oour 
in Shiam Narain v. Banarsi Das (4) allowed 
a part owner of the mortgaged property to 
redeem just as muchof it as did not ba- 
long to the mortgagees themselves cn pay- 
ment of a proportionate share of the mort- 
Possibly, the learned Judges 
were influenced by the circumstance that 
the majority of the pro forma defendants 
‘had supperted the plaintiff's claim and 
had asked that his suit might be decreed 
‘as brought. 

I am prepared to go to the length to 
which the Bench in Shiam Narain’s case’(4), 
did but I would certainly say that none of the 
cases referred to above is any authority 
for the proposition that when the mort- 


‘gagee himself does not object and submits 


to redempticn of the skares of all the co- 


‘mortgagors cther tkan that which he him- 


self has acquired, on receipt of the propor- 
tionate emountiof the mortgage money, the 
possession of the redeeming the cc-mortgagcr 
at once becomes [adverse as against the 


‘other co-mortgagor. 


It seems: to me that when. the delivery 
of possession is made by the mortgagee 
to the plaintiff comortgagor the property 
is delivered to the latter on behalf of all 
the persore interested, and the initial 


‘possession taken by them is ina represen- 


‘Yative capacityland therefore not at: all 
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adverse, The character of such representa 
tive possession would not change unless 
subsequently there is an assertion of ad- 
verse title to the knowledgé of the other | 
co-mortgagora, In the casa where the re- 
deeming co-mortgagor is a co-sharer with 
the other co-mortgagors, his possassion 
in the eye of the law is on behalf of all the 
co sharers and withont an express denial 
of theirtitle and their ouster to tlfeir 
knowledge, his adverse possession cannot 
commence, Ifthe possession of one co- 
mortgagor redeeming the whole proparty 
were to become adverse automatically from 
the very commencement, the mortgagors 
would find their period of redemption sud- ` 


denly cut down to 12 years sometimes 
without their knowledge. ° 
Article 144 of the Limitation Act will ap- 


ply where there has been no dispossession 
and the defendant must prove his adveree 
possession for over 12 years. Article 142 
applies only, when the plaintiff having 
been previously in possession has been 
dispossessed, in which case he must sue 
within 12 years ofhis dispossession. I do 
not imagine that the learned Judges in 
Kanhaiya Lal v. Girwar (11) meant to 
lay down anything different. 

There is no doubt that Khem Singh, by 
virtue of his auction-purchase in 1892 of 
the interest of Girdhari, became a co-mort- 
gagor. When in 1898 he redeemed the 
entire mortgage on payment of the entire 
mortgage money snd obtainéd possession 
of all the three mahals, his position was 
that of a full proprietor qua Girdhari’s in- 
terest purchased by him and that of a 
charge-holder qua the interest of the other 
co-mortgagors. 


When Johri and Mangli,who subsequently 
purchased mahal Pitam, wanted to redeem 
the mortgage, they could not have insisted on 
Khem Singh submitting to a redemption of 
the entire property. If Khem Singh had in- 
sisted upon his righta,he would have compel- 
led Johri and Mangli to redeem only their 
share on payment of the proportionate 
amount. But as the redemption took place 
out of court under a mutual agreement, 
Kh m Singh didnot object and handed over 
possession of the entire mortgaged property 
to Johri and Mangli on the- receipt of the 
entire mortgage money. Subsequently Johri 
and Mangli purchased the whole of mahal 
Harbhan also. , 

Ii seems to me that thepoeition of Johri 
and Mangli, as regards the share of the 
pleintiffe, must be one of a person'whio hag 
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paid off their share of.the mortgage money 
on their behalf and taken possession from 
the mortgages and has not yet been paid 
off by. the plaintiffs. The plaintiffs owa the 
equity of redemption but 50 long as they do 
not pay the mortgages money they are not 
entitled to obtain possession. The right to 
possession was with Khem Singh solong as 
he was notpsid. Ha has passed on his 
possegsion.to Johriand Mangli on taking 
the plaintiffa’ share of the mortgage money 
from Johri and Mangli, Tho latter thsrefore 
cannot be treated as rank trespassers, but 
as persons who have been put in posses- 
sion by the lawful morigagae, Khem Sing), 
and who have paid off the share of the 
mortgage money due from the plaintiff, 
Ths plaintifia are to say the least the 
licancees of the mortgagees, and if 12 years 
were to expire, they would certainly acquire 
adverse possession 83 mortgagaes against 
the other mortgagore. But before such 
adverse possession has matured they would 
not be entitled to enforce their rights as 
plaiatific, but as the defendants they are in 
equity entitled to protection, 

The position of the defendants therefore 
is not that of trespassers, pure and simple, 


but of persons who ara in possession of the. 


mortgaged property, having paid on a part 
of the mortgage money, and are entitled to 
uss that payment asa shield so longas 
they themselves are not redeemed. Legally 
the mortgagee rights have not been assign- 
ed tothem so that they cannot, as plaintiffs, 
enforce any rights of subrogation in a 
Court of Law. But as defendants in posses- 
sión they can set up their payment as a shield. 
For authority I may refer to the observations 
made at page 281 and page 285* in Nannu 
Mal v. Ram Chandar (12), See also Nasirud- 
din v. Ahmad Huszin (13). In the Fall 
Bsnch case of Ram Sanehi Lal v. Janki 
Prasad (14), three out of the remaining 
four learned Juiges agreed with my judg- 
ment in which on pages 744 to 745* I refer- 
red to previous cases laying down the rule 
of equity in favour of a defendant in pos- 
session to claim the amount paid by him 
in discharge of a pevious mortgage. Ths 
position of a person paying off a simple 


Ko) 132 Ind, Oas. 401; (1931) A. L. J. 273 at pp. 231; 
285; A. I R. 1931 All, 277; Ind. Rul. (1931) All. 497; 
53 A. 334. 

(13) 97 Ind. Cas. 543; A. I. R, 1926 P. O. 109; 30. W. 
N. 731 ; (1926) M. W. N. 812; 25 A. L, J. 20; 38 M. L. T; 
3; 31 0. W. N. 538 (P. O.) 

(14) 134 Ind. Oas. 1; (1931) A. L. J. 729; A, I. R. 
1931 All, 466; Ind. Ral, (1931) All, 769; 53 A. 1023. 


*Pages of (1931) A. L. J.—[Bd], 
141=13 & 14 


- their title. 
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mortgage (otherwise than bý pur- 
chasing thé property in execution of 


a decree on a prior morigage) stands on a 
different footing because the mortgagee has 
zo right to take possession. Buta person 
paying off a possesesory mortgagee in his 
capacity as a mortgagor as subsequent 
mortgagea doss not obtain possession asa 
trespasser and eannot be turned out so long 
as the amount due is not repaid. 

It seems to me that the plaintiffs who 
have neither redesmed their mortgage, nor- 
paid the mortgage money cannot recover 
possession against the defendants taken 
possession from the usufructuary mortgagees 
on payment of the mortgage debt. The 
case ofa Muhammadan widow in possession 
of her husband's property in lieu of her 
dower-debt over which she has a lien is 
different, Thelienis always extinguished 
when possession is lost. If she transfers 
the property without transferring ‘the lien 
itself the transferee obviously cannot, claim 
payment of the dower-debt as against her 
heirs. But it has alway been held that her 
right to recover the debt and her lien are 
both heritable and transferable. If she 
were to transfer the lien itself, there can be 
no doubt that tke transferee would be able 
to resist & claim for possession brought by 
the heirs, But where she has not trans: 
ferred the lien at all a transferee of the prop= 
erty only cannot claim the lien. 

I do not think that any of the points 
which arise in this case at all arosein 
the Full Bench case of Sohan Lal v, Mohan 
Lal (8): 

But it seems to me that the defendants 
can also call upon the plaintiffs. to prove 
. Tao mere fact that at one time. 
the mortgage existed, is not. sufficient fora 
claim for redemption to succssd, The plaint« 
iffs must further establish that the mortgage 
was made within sixty years or that their 
right of redemption has been kept alive 
by any subsequent acknowledgment. The 
burden ison them to show that. they have 
a subsisting right ` of redemption, See 
Anup Singh v. Fateh Chand (15). The 
view of the majority ofthe Full Bench. is 
binding upon me. 

Where a suit relates.to. possession of imè 


_ movable property and limitation has expir« 


ed, it is not only that the, remedy is 
barred, but the right- also ia extinguished 
under e. 28 of the Limitation Act. If 
therefore 60 years. have expired the plain: 
tiffs’ rights have been extinguished. 


(15) 56 Ind. Oas, 986; 16 å, L J. 189; 2 U. P. L.R. (AH) 
187 & 258; 42 A, 575 (F. B 
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The defendants, wha'aré holding posses- 
tion with the consent of the mortgagee, 
Khem Singh, are entitled to plead that 
they are not rank trespassere, and can 
legitimately urge that the plaintiffs should 
have brought their guit for redemption 
against the mortgegee, Khem Singh, im- 
pleading the present defendants as the 
persons who have been put in possession by 
the mortgagee. The plaintiffs cannot, over 
the head ofthe mortgagee Khem Singh, sue 
to dispossess the defendants who arein 
possession with their consent, 

It also seemsto me that the defendants 
are at any rateentitled to put the plaintiffs 
to proof of the'fact that their right on 
redemption wss subsisting till 1920 when 
the mortgagee Khem Singh put the de- 
fendanta in pcssession, If the plaintiff's 
right of redemption owing to lapse of 
time had become extinguished by the 26th 
of March 1920, then they cannot get a 
fresh start a6 against the present defendants 
merely on the ground that the latter are 
mere volunteere, even if they were 80, who 
have paid off the mortgage money and 
taken porsession of the mortgaged property 
without any formal deed of assignment 
if the right of redemption had been extin- 
guished by 1920. The only person to whom 
the defendants are responsible is Khem 
Singh from whom they have taken over 
pore: for consideration. They cannot 

© compelled to hand over possession to the 
plaintiffs without receipt of their money, 

In the absence of proof of the exact date 
of the mortgage the plaintiffs’ claim should 
be diemissed, as laid down by the Full Bench 
in Anup Singh's case (15). I would according- 
ly allow the appeal and dismss the suit, 

By the Court.—As we differ on the 
question of law arising in this case we 
direct that this case be laid before the 
Ohief Justice for being sent to one or more 
of the other Judges, 

Messrs. N.P, Asthana and S, S, Shastry, 
for the Appellants. 

Mr. Baleshwari Prasad, for ihe Respondent 

Judgment, 

King, J.—This was an appeal under 
8.10 of the Letters Patent against the decree 
ofa Jearned Single Judge of this court 
dismissing a second appeal arising out of a 
nuit for pessession of zamindari property. 
As the two learned Judges who heard the 
appeal have differed in opinion on a poiat 
of law, the case has been referred to me for 
opinion on that point, 

The point of law on which my opinion ia 
required has not been formulated, but both 


JAUHARI V. TONDAY. 


O MLO, 
sides have been reprêsented before me by 
learned Counsel who agreed that the question 


“Are the appellants Jauhari and Mangali in posses- ` 
sion of the plaintiff's share in the capacity of mort- 
gagees, or trespassers, or in any other capacity?” 

The position in 1898 was that there were 
3 mahals jointly subject to anold usufructu- 


ary mortgage, The mahals were. called... 


Mahal Pitam, Mahal Girdhari and Mapa: ` 
Harbhan. One Khem Singh owned a share 
in Mahal Girdhari. Khem Singh, as one 
of the co mortgagore, redeemed the whole . 
mortgaged property by paying the mortgage 
money, Rs, 210-8, to the mortgagee Jwala. 
Prasad and got possession of the whole 
property. i 

After redemptien the position was that. . 
Khem Singh held his share in’ Mahal 
Girdhari free from the encumbrance. In 
respect of the rest of the mortgaged 
property Khem Singh was subrogated to 
the rights of the original possessory mort: 
gagee. In the absence of authority the 
language of s. 95, Transfer of Property Act 
might have led oneto hold that Khem | 
Singh merely held acharge over the remain- 
ing property for the proportionate mortgsge- 
debt, but it is well established by judicial 
authority that in respect of the property of 
his co-mortgagors he must be treated as the 
assignee of the mortgage security. This 
proposition has received statutory recogni- 
tion in e. 92 of the Transfer of Property Act 
as amended in 1929. So far there is no 
difficulty, 


In 1919 the appellants bought Mahal 
Pitam, and on the 26th of March 1920 they 
redeemed, not only Mahal Pitam, but the 
whole ofthe mortgaged property, on pay- 
ment of the mortgagë debts of Re. 210-8 to 
Khem Singh. The latter delivered posses- 
sion to them of the whole mortgaged 
property including even his own proprietary 
share in Mahal Girdhari, It is not clear 
why Khem Singh delivered possession of 
his own share, which was free from the 
encumbrance, but itseems that he didgo. | 
Subsequently the appellants purchased from _ 
Harbhen certain shares in Mahal Harbhan * 
and Mahal Girdhari but these transactions 
have no material bearing on the point at 
issue. AA : 

Tunday (the plaintiff in Suit No. 81 of 
1928) owns a half sharéin Mahal Harbhan, 
Tunday and the grandsons of Girdhari.. 
(plaintiffs in Suit No, 103 of 1928) between 
them own a share in Mahal Girdhari, They 
claim possession of their shares from the. 
appellants, without paying the proportionate 
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share of the mortgage-debt, alleging that 
the latter ara in possession without title, 
The appellants} claim that as they have 
discharged the mortgage-debt upon the 
plaintiffs share they cannot ba dispossessed 
without being paid the proportionate share 
of the mortgage-debi. | 

Mukerji, J., takes the view that the appel- 
lants were only entitled to redeem theirown 
share 4#nd had no right to redeem the share 
of the plaintiff also, When they paid the 
mortgage-debt due upon the plaintiff's 
shares they did so as volunteers, and have 
no right to retain ths property or to bə 
reimbursed. For these reasons the appel- 
lants are nothing but trespassers and are 
bound to hand over the property 
to the plaintiff without receiving any 
payment. 

Sulaiman, O.J., is of opinion that although 
the appellants had noright to redeem more 
than their own shares against tke will of the 
mortgagee, nevertheless they were entitled 


to redeem the whole proparty with the 


mortgagee’s consent. Having redeemed the 


whole property with the mortgagee’s consent’ 


they cannot ba dispossessed unless the 
plaintiff pays his proportionate share of the 
mortgage-debt, As defendants in pos3es- 


sion they can setup their payment as a 


shield. At the very least they are licensees 
of the mortgagee and not mere tres- 
passers, 

I find it very difficult to hold that the 
appellants, who were co-mortgagors and who 
obtained possession from the mortgagee, 
after paying up the entire mortgage-debt, 
are mere trespassers. 

It is conceded that, when the integrity of 
a mortgage has been broken, a co-mortgagor 
is entitled to redeem his own share, and 
cannot compel the mortgagee to permit 
‘redemption of more than his share. The 
mortgagee also cannot compel a co-mort- 
gagor to redeem more than his share. But 
I cannot find any authority for the view 
that a co-mortgagor cannot redeem the 
whole mortgaged property with the mort- 
gagee'sconsent, Such a transaction does not 
contravene or evade the provisions of any 
law nor does it injure any one. The 
plaintiff as co-mortgagor was not entitled to 
recover possession of his share without 
paying off the proportionate mortgage-debt 
dueupon his share. It is immaterial to 
him whether he pays the money to Khem 
Singh orto the appellanis, so he has not 
been prejudiced in any way. 

In myopinion 8.95 of tha Transfer of 
Property Act applies not only te the 
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redemption by Khem Singh from the mort- 

gagee, but also to the redemption by the 
appellants from Khem Singh. When: 
Khem Singh redeemed the whole property 

from the mortgagee he was undoubtedly ` 
subrogated to the rights of the mortgagee. 
He occupied ths position of an assignee of 
the original security.. So when the appel- - 
lants redeemed the whole property from ` 
Khem Singh, on payment of the whole 

mortgage-debt, I think the appellants 
stepped into the shce3 of Khem Singh as 

assignees of the original security. Itis- 
true that the appellants were not (like 
Khem Singh) bound to redeem more’ than ` 
their own share, as the integrity of the’ 
mortgage had been broken. But there is 
nothing in s. 95 to indicate that its applica-' 
tion is restricted to cases where the có- 
mortgagor cannot redeem his own share 
only and is compelled toredeem the whole 
property. I think the same priaciple will 

apply where a co-mortgagor redeems tha - 
whole property, with the mortgagee’s’ 
consent, although he might have compelled 
the mortgagee to permit redemption of his 
own share only. Ifthe principle of s, 95 is. - 
applicable, as I think it is, then the appel- 
lants are clearly in possession of the plaint- 
ift's share in the capacity of mortgagees. 

No judicial authority which is directly in 
point has been cited beforeme. The case of 
Gobardhan v. Sujan (7) has been cited by 
the respondent to support the contention 
that the appellants are in adverse possession 
of the plaintiff's shares, as trespassers and 
not as mortgagess, but that case is clearly 
distinguishable onthe facts. In that casea ~ 
usufructueary mortgage had been satisfied 
out of the usufrucit. One co-mortgagor ` 
recovered possession of the whole property: 
It was held that he was not entitled to take 
possession of more than his own share, and 
that he did not occupy the position of a 
mortgagee to his co-mortgagors but his 
possession was adverse to them, The reason 
for the decision was that asthe mortgage 
had been satisfied out of the usufruct the 
mortgage became extinct, and the parties 
were relegated to the position in which they 
were before the mortgage. Io the present 
case the mortgage had not become extinct 
andthe appellants took possession of the 
property from the mortgagee Khem Singh 
on payment of the whole mortgage-debt. I 
think this ruling is no authority: for: 
holding that, on thefacts of this case, the 
appellants are in possession of the plaint- 
iff's share not as mortgegees but as tres- 
passers, i 
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There is one aspect of thie care which has 
not been touched upon, either in the forego- 
ing judgments or in arguments before me, 
The language of s. 70 of the Contract Ae: 
Beems wide enough to be applicable to the 
facts of this case. The appellants lawfully 
‘discharged the mortgage debt on the plaint- 
ifs sharo. They clearly did not intend to 
‘do so gratuitously and the plaintiff enjoys 
the benefit of such discharge. The plaint- 
iff claims possession of his share without pay- 
menton the ground that the appellants have 
discharged the plaintiff's debts officiously 
and voluntarily. But e. 70 is not restricted 
to cases where a service is rendered to 
another person under compulsion or in 
circumstances of pressing necessity. It is 
not the appellants who ara eezking as 
plaintiffs to recover money from the persons 
benefited. It is the psrsons benefited who 
are seeking to recover possession of the 
property, and under the provisions of s, 70 
there is some force in the defence that the 
plaintiff should not be permitted to recover 
the property without repaying the sums 
paid by the defendants on behalf of the 
plaintiff. Ifitis held that 6.95 does not 
apply and if thereis nothing in the law of 

-Mmortgage that expressly governs the 
question, then we are entitled to seek 
guidance from the general principles of 
equity. On the equitable principle laid 
down in s.70,I think the Plaintiff is not 
entitled to enjoy the benefit of the payment 
made by the appellants without making 
compensation. 

Thelower Appellate Court has decreed 
the claim in Suit No. 103 on payment of 
Rs. 702-4 and it is significant that the 
respondent has not even troubled to file a 
a cross-objection, This showa that the 
plaintiff does not regard it aa unjust that he 
should pay the proportionate morigage-debt 
88 & condition of obtaining possession, and 
be will have to do so evan if the appeal is 
dismissed. Whether the view thatI take 
on the point of law is right or wrong, I feel 
that it is af least in accordance with justice 
and equity. 

Ia my opinion the appellants are in 
possession of the plaintifs share ss mort- 
gagecs snd not as trespassers and the 
plaintiff cannot recover possession without 
paying his proportionate share of the mort- 
gage-debt. 


Appeals allowed, 
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CALCUTTA HIGH COURT. 
Vivil Reference No. 3 of 1932. 
July 7, 1932. 
Guna ane M. O. Grose, JJ. 
BHOLA NATA BIROAR —ÜL:IMANT— 
J UEGYENT-DEBTOR—PETITIONER 
VETSUS 
HARA DUARI AGARWALA—Decrez- 
HoLDEBR— OPeosITE Parry, 

Civil Procedure Code, (Act V of 1908), 0, XXI, rr. 
58, 100—Dismissal of claim under O. XXI r. 8— 
Application by claimant under v. 100, competency of. 

An unsuccessful applicant in a case under Ô. 
XXI, r. &8, Qivil Procedure Code, is not competent 
to apply under O, XXI, r. 100. His only remedy 
is to institute a suit under O. XXI, r. 63 and 
the fact that the application under O. XXI, r. 58, 


was only dismissed for default does not make any 
diference. 


Oivil Reference made by thè Muneif; 
Msherpur, and forwarded to this Oourt 
with his letter No. 371, dated the 9th May 
1932, 

Mr. Amarendra Narain Bagchi, for the 
Petitioner. 

Mr. Sarat Chandra Janah, the 
Gpposite Party. 

Judgment —Tbisis a Reference under 
O. XLVI,r, 1 of the Code of Civil Pro- 
cedure made by the Munsif of Meherpur 
in connection with an application under 
O. XXI, r. 100 of the Code, in Miscellane- 
ous Osse No. 519 of 1931, pending in his 
court, The facts giving rise to the Re- 
ference have been fully cet out in the 
letter of reference addressed to this court 
and it is not necessary for us to refer to 
them again here. In view of the princi- 
ple underlying the decision of this court 
in the case of Jugal Kishore Marwari v. 
Ambica Debi (1) the contention of the 
decree-holder that after the dismissal of 
a claim case under O. XXI, r. 58, the 
Only remedy open to the claimant was | 
in the institution of a regular suit as 
provided in O. XXI, r. 63 of the Code 
and the further contention of the decree- 
holder, that the scope of enquiry under 
O. XXI, r. 100 was the same as the 
enquiry under O. XXI, y. 58 appears to 
us to be correct. In our opinion, the 
question referred to this court for con- 
sideration, viz., whether an unsuccesaful 
applicant in a case under O. XXI, r. 5%, 
of the Civil Procedure Code, is competent 
to apply under O. AKI, r, 160, must be 
enswered in the negative. The Reference 
is dispoced of in the manner above in- 
dicated. There will be no order as to 
costs in this Reference, 

n/a. Reference answered in negative, 

(2) 15 Ind, Oas, 683; 16 O, W, N, 882, : 


for 
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MADRAS HIGH COURT. 
Appeal against Appellate Order No, 217 
of 1927 
and 
Civil Miscellaneous Petition No, 4485 
of 1932. 
September 28, 1932, 
Mapuavan Narr, J 
N. R. M. M. M. MUTHIAH OHETTIAR— 
e APPELLANT AND PETITIONER 


Versus 
Tas OFFIOIAL REOEIVER or tHe 
TINNEVELLY DISTRIOT AND ANGOTHER— 
, RESPONDENTS., 

Provincial Insolvency (Act V of 1920), ss. 58, 54— 
Transfer of Property Act (IV of 1882), s. 59 —Fraudu- 
lent transfer to creditor—S. 68, whether applies— 
Period of 3 months whether runs from date of registra- 
tion or date of execution. 

In the case of a transfer of immoveable property of the 
value of rupees one hundred or upwards the period of 
three months prescribed in s. 54 of the Provincial In- 
solvency Act should be calculated from the date of the 
registration of the deed of transfer and not from the 
date of the execution of the deed. 


Oditer.—Section 53 isnot inapplicable to a case of 


a transfer in favour ofa creditor. Appathorai Odayar ` 


v. Official) Receiver, Tanjore (1) and Mandavelli 
Ramanna v. Oficial Receiver, Godavari (2), distin- 


guished. > 
A. A. A.O. No. 217 of 1927, 

Appesl agaiast an order of the District 
Oourt, Tinnevelly, dated the 26th of 
April 1927 and made ia O. M.A. No. 47 of 
1926 preferred against an order of 
the Oourt of the Subordinate Judge, 
Tuticorin, dated the 16th of Saptember, 
1926, and made in Original Potition No, 
29 of 1925 (O. P, No. 42 of 1925 on the file 
of the District Court, Tinnevelly.) 

O, M. P. No. 4485 of 1932, 

Petition praying the High Court will be 
pleased to grant leave to` file the memo- 
randum of additional grounds in the said 
TR against Appellate Order No. 217 of 
1927. i 

Mr, K. V. Krishnaswamy Ayyar, for the 
Appellant. 

Mr. R, Krishnaswamy, for the Respond- 
ents. 

Judgment.—The 2ad respondent in 
O., P. No. 29 of 1925 is the appollant. 

This Oivil Miscellaneous Second Appeal 
arises out of an application filed by the 
Official Receiver for a declaration that a 
mortgage-deed dated Yth March, 1932, exe- 
cutea by the lət respondent, the insclvent 
in I. P. No, 26 of 1932, in favour of the ap- 
pellant, ona of his creditors, is void as 
against him both under ss. 53 ard 54 of 
the Provincial Insolvency Act. The ap- 
plication was dismissed by the learned 
subordinate Judge of Taticorin, His 
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decision was ‘set aside in appeal by the 
learned District Judge of Tinnevelly. He 
held that the transaction in question is 
bad under both ss. 53 and 54 of the Act. 
The present second appeal is against that 
decision of the learned District Judge. 

A preliminary objection is taken by the 
respondent, the Official Receiver, that no 
second appeal lies in this case. This objection 
is accepted by the lesrned Oounse! for the 
appellant; but he argues that the decision 
of the case involves a decision on a ques- 
tion of jurisdiction and that therefore the 
case should be dealt with under s.115, 
Civil Procedure Oode. His argument is 
two-fold: (l) the alienation in question 
being in favour of a craditor, the petition 
to annul it does not fall under s 53 of 
the Provincial Insolvency Ast but falla 
only under s. 54; (2) and when’ treated 
as a petition under the latter saction it 
will be found that the court has no 
jurisdiction to annul it inasmuch as the 
alienation complained of was made more 
than three months before the date of 
presentation of the insolvency petitton; 
or in other words, that the petition for 
insolvency was presented after tha expiry 
of three months after the date of the 
transaction. In support of his first argu- 
ment theonly decision relied on by Mr. 
Krishnaswamy Ayyar is Appathorat Odayar 
v. Official Receiver, Tanjore, 99 I. O. 633 (1) 
but that decision does not support him; 
in fact the question now raised was not 
raised in that case atali. Two other 
decisions were also referred to, by him, 
Mandavalli Ramanna v. Oficial Receiver, 
Godavari, 101 I, O. 153 (2) aad Jawanmali 
v. Sripatht Rao, 101 I, O. 563 (3) but these 
have hardly any besring on tha ques- 
tion. 

But I shall assume for the purpose of 
this case thatthe above argument i3 good 
and deal with the next argumont, viz., 
waether the court hasjarisdiction to annul 
the alienation under s 54, Section 54 
runs as follows: (1) “Ervery trans‘er of 
property, every payment made, every obliga- 
tion incurred, and every judicial proceed- 
ing taken or suffered by any person unable 
to pay his debts as they become due 
from his own money in favour of any 
creditor, with a view of giving that credi- 
tora preference over the otner creditors, 
shall, if such persoa is adjudged insolven: 
on a petition presented witbin three 

(1) 99 Ind, Cas, 683; A.T, R. 1927 Mad, 412, 


(2) 101 Ind. Oas. 153. 
(3) 101 Ind, Cas. 568. 
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months siter the date thereof, be deemed 
fraudulent and void as against the Receiver, 
and shall ba annulled by the court.” One 
of the conditions required to bring a 
case within the operation of the section is 
that the transfer complained of should 
have been made within three months 
before the date of the presentation of the 
insolvency petition. Mr. Krishnaswami 
Ayyar contends that in this csse the 
insolvency petition was presented after 
the expiry of three months from the date 
- of the mortgage Ex I, and therefore the 
court had no jurisdiction to deal with the 
application under the section, To ap- 
preciate the arguments on this point it is 
neceesary to state the following facts. 
The mortgage was executed on 9th March, 
1922.. Ths court closed for the summer 
recess on or about 9th May, 1922. The 
document was registered on 9th June, 
1922. The court opened after the summer 
recess on 10th July, 1822. The petition 
was presented on 10th July, 1922. 

It is argued that since the petition was 
presented on 10th July, 1922, admittedly 
after the expiry of three months from the 
date of the transaction 9th March, 1922, 
the case does not fall within s. 540f the 
Act. To this argument the learned Oounsel 
for the respondent offers three answers: 
(L) that the period of three months for 
_ presenting the petition should be calculat- 
ed from Yth June, 1922, the date when 


the document was registered as it was. 


only then that acomplete transfer of prop- 
erty was .made under the document; (2) 
that even if the date isto be calculated 
from 9th March, 1922, since the court was 
closed at the time when three months 
_ expired from that date, the Official Receiver 
| dis entitled to file the petition on the re- 


opening of the court; (3) the third answer, 


has reference tos,9 (c) of the Provincial 
“ Insolvency Act. In this case this aliena- 
tion, that is the mortgage transaction in 
question, was iteelf the act of insolvency 
on which the ineolvency petition was 
admitted. The court acting on that peti- 
- tion has adjudicated the Ist respondent an 
insolvent. Under e. 9 of the Act the 


insolvency petitior, if by a creditor—and’ 


` the petition in thiscase is by a creditor— 
must be filed within three months of the 
act of insolvency. One of the conditions 
required for the avoidance of transfers 
under 8. 54 is that such person (the trans- 
feror) stould be “adjudged ineolvent on a 
petition presented within three months 
after the date thereof”, (that is, the date of 
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the transfer). Having regard to the 
language used in s. 9 and in s. 54 it is 
argued that if the insolvency petition in 
this case has been filed properly within 
three months after the date of the trane= 
fer which is the act of insclvency, then 
for the purposes of s, 54 it may well be 
held that the transferor, that is, the in- 
solvent, is adjudged-insclvent on a péti- 
tion presented within three month? after 
the date of the transfer; or in other words 
that the petition of insolvency was present- 
ed within three months aiter the transfer; 
and that therefore the condition ‘under 
s. 54 which isin question has been strictly 
complied with, All these three alternative 
arguments of the respondent deserve serious 
consideration, but I propose to” deal only 
with the first point raised by him, that ie, 
should the period of three months be cal- 
culated from the date of the execution of 
the decument or from the date of its 
registration? If the period may be calculat- 
ed from the date of registration, then in 
this case the document having been regis- 
tered on lth June, 1922, and the peti- 
tion of insolvency having been present- 
ed on 10th July, 1922, the petition was 
clearly presented within three months 
after the date of the transfer and the 
requirement referred toin s, 54 ofthe Act 
has been complied with. 


The alienation in this case is a mort- 
gage. The ccnsideration for, it ia more 
than Rs, 100. That being so, the mere 
execution of the document does not make 
it a valid transfer of property. Under s, 
59 of the Transfer of Property Act, 

“Where the principal money secured is Rs, 100 or 
upwards a mortgage can be effected only by a 
registered instruement signed by the mortgagor and 
attested at least by two witnesses”. | 
Registration of the document `.is therefore 
essential to make it a valid transfer, and 
when registered “the document shall 
operate from the time it would have 
commenced to operate if no registration 
thereof had been required or made...that 
ie, in this case from the date when the 
document was executed, namely 9th March, 
1922. In a case like the. present, up to 
the date of registration there can be valid 
transfer or mortgage of land within the 
meaning of s. 59 of the Transfer of Prop- 
erty Act. If the time was to run from 
the date cf execution of the document the 
cbject of s, £4 could easily be frustrated. 
A mortgage or sale of immoveable prop- 
erty may be registered up to four months, 
after its execution. As pointed out by 
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“the learned Judge, a dishonest insolvent 
has only therefore to data such fraudulent 
transfers with a date more than three 
months prior to the filing of the pstitioa 
a) then they cannot bə avoided under 

B. 54, 

.For the above reasons I would hold that 
even ifthe petition for the anaulmanat is 
to ba traatad solely as one falling under 
s., 54e the court had jurisdiction to deal 
with it as the conditions required under 
that section have been fally complied 
with. In this view tho other points raised 
yy the respondent nesd not be dissus:- 
ed. 

Ifthe petition can ba dealt with under 
3,53 of the Act also, as ithas besn dealt 
with by.the lower Oourts and as I think 
itcan well be, then having regard to 
the findings it is clear that no question of 
jurisdiction arises. It, therefore, follows 
that in any event this civil miscellaneous 
second appeal should be dismissed. The 
firat respondent will get his costs from 
the appellant, 

O. M. P. No. 4485 of 1932: No order is 


necessary. 
N. K fa. Appeal dismissed, 
BOMBAY HIGH COURT.. 


Second Civil Appeal No. 164 of 1929. 
April 6, 1932. 

BAKES AND BaoomriaLp, JJ. 
NARAYAN BALWANT RANGNE— 
DEFANDANT— APPALLANT 
versus 
DATTATRAYA RAMOHANDRA 
VISHNU PRASAD —PLaINTIfF3— 

RESPONDENTS., 

Limitation Act (IX of 1909), Sch. I, Arts. 120, 144— 
-Grant of inam lands—Partition between vahivatdars— 
Sale by one vahivatdar ` of his share—Suit by heirs 
of other vahivatdar for declaration and injunction 
‘against alienee—Limitation—Article applicable— 
Inalienability of property ~Evidence Act (I of 1872), 
s. 116—Estoppel, if operates against plaintiffs. 

Oertain lands were granted toa shrine of Jivanram 
Swamy, the family of the plaintiffs being the vahivat- 
‘dars. The original grant which was a very aucient 
one, was continued by the British Government under 
sanads issued by the Inam Oommission. The sanad 
was given to one Gwho had two sons R and H, of 

_whom R was the fatherof the plaintiffs. H sold the 
' guit property to D on June 7, 1914, and died childless 
in 1919. Oa June 7, 1926, the heirs of R (plaintiffs) 
sued for 3 declaration that they are the managers and 
owners of the suit property and as such have the 
right to collect the income of the property and for an 
injunction directing D not to collect the income from 
‘the occupancy tenants: | 

Held, (i) on a construction of the sanad that the grant 

was to the shrine itgelf and not to the managers 
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burdened with services to the shrine and that, the 
grant was inalienable. [p. 107, col. 1.]- 

(ii) that the suit was not one simply for a declaration 
and an injunction and Art. 120, Limitation Act, did 
not apply, but that the suit was governed by Art, 
144, Limitation Act, land limitation having begun 
to run from June 7, 1914, che suit brought within 
12 years of that date was in time Dattatraya 
Pandurang v. Lakshman Mahadev (1) and Krishnaji 
Annaji Bulte v. Annajee Dhandajee Butle (2), dis- 
tinguished, [p. 106, col. 1.] 

(iii) that the plaintiffs were not estopped by the 
alienation by H in D's favour from claiming the 
property from D, there being no evidence to show that 
there was any declaration, act or omission on the part 
of the plaintiffs or their predecessors by which the 
defendant was induced to believe anything and to act 
no suah belief. [p. 107, col. 2.] ` 
j(iv) that the possession of the members of the managers 
family after partition was not adverse to the shrine or 
the plaintiffs. [p. 106, col. 2.] | IENE 

Besond Oivıl Appeal against the decision 
ofthe Assistant Judge, Satara, in Appeal 
No. 29 of 1928, confirming ‘that of 
the Joint Subordinate Judge, Satara, in 
Civil Suit No. 551 of 1926. 

Mr. S. Y. Abhyankar, for the Appel- 
lant. i 
` Mr. Y. N. Nadkarni, (with him Mr, 
P. B. Gajendragadkar), for the Responds - 
‘ents. j 

Baker, J.—The plaintifs sued for & 
declaration that they were thə managers 
and owners of the plaint property and 
had the right of collecting the income cf 
it and foran injunction directing defend- 
ant No.1 not to collect the income of the 
property from the tenants, defendants 
Nos 2 to 27, and to recover mesne profits 
aa the income already collected by defend- 
ant No. 1 with fature mesne profits and 
costs, Subsequently by Ex. 84at the end 
of the case they applied to amend their 
plaint by adding a prayer for possession. 
That application wes granted ‘although no 
formal amendment was made in the plaint, 

The factsof the case are certain lands 


‘_or the income of certain lands itis not 


clear which—were granted to a shrine at 
Mahuli of Jivanram Swamy, the family of 
the plaintifis being the vahivatdars. The 
sanad was given to one Govindbhat bin 
Rambhat who had two sons Ramchandra: 
bhat and Haribhat. Reamchandrabhat was 
the father of the present plaintiffs. Hari- 
bhat sold the suit property to defend- 
ant No.lon June 7, 1914. Subsequently 
in i919 Haribhat died, Tne plaintifs 
sued to have the alienation set aside, on 
the ground that the property being devas- 
than property is inalienable and that 
Haribhat had no right to dispose of it. 
The first Court awardei the plaiaurts’ 


claim, and on appealhis decree „was con- 


10:4 
firmed by the Assistant Judge of Satara. 
The defendant makes this second appeal, 
“In the courts below very numerous ques- 
tions of law were raised and wera argued 
at great length as wiil appəar from the 
judgments. Most of these have now bean 
given up in second appeal, although the 
appeal s:ill involves qaeastions of soma 
difficulty. Batthe two main points which 
have been argued before us are, first, 
limitation, and, secondly, as to tha natare 
of the property, and one or two minor 
points have been raised as well. The 
argument regarding limitation, which is 
the main argument inthe case, is briefly 
this tbat what the plaintiff sues for 
is adeclaration and injunction, that such 
a suit is governed by Art. 12V of the 
Indian Limitation Act, and, therefore, 23 
limitation will run from the date 
of ‘the transfer on June 7, 1914, the 
present suit which is brought on June 7, 
1926, ‘is barred by limitation. This point 
has been considered at great. length by 
‘the lower Appellate Court and also by the 
first Court, and the learned Assiatant J udge, 
after coasidering the pleadings, has come 
‘to the conclusion that what the plaintiffs 
have claimed in this casa is in effect 
possession. He speaks of constructiva 
possession, and it has been argued by the 
learned Advocate for the appellant that 
no such term as constructive possession is 
to be found in the Civil Procadure Onde; 
consequently, if the suit is one for posses- 
sion this must be for possession pure and 
simple, and that asa matter of fact it is 
not a suit for possession but a suit 
ey for a declaration and injunc- 

jon, -` 

Now, quite apart from ths ultimate 
‘alteration by Ex. 84 in which prayer for 
‘possession was expressly included, in cor- 
sidering the nature of the present prop- 
erty it isto bə remembered that what is 
‘claimed is the assessment of the lands 
which are actually in the possession of 
occupancy tenants, and, therefore, the 
only way in which the plaintiffs could 
obtain possession of this assessment from 
defendants Nos. 2 to 27 is by a declaration 
that they &re entitled toit and an injunc- 
tion restraining defendant No, 1 from 
collecting the assessment from the tenants 
and the relief granted by the firat Oourt 
which is at page 19 is “ plaintiffs as vahivat. 
dars of the plaint shrine to bs pat in such 
possession of the plaiat properties as is 
permissible by their nature and consistent- 
ly with the rights of defendants Nos, 2 
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to 27." Dafendants Nos. 2 to 27 are the’ | 
zcupancy tenants who are in actual pos- 
session of the lands and waose possession 
cannot, of course, be disturbed in the present 
suit. In thess circumstances Í think that 
onthe view which has been taken by the 
Judges of thə lower Appellate Court, viz., 
that the suit between the parties pro- 
ceeded as if it were one for possession, 
although the Judge has criticise@ the 
orders based upon Hx, 84, there cau be no 
doubt that the intention of the plaintiffs 
was to claim suzh possession a3 they could 
obtain of the property in suit, and -that 
was the relief awarded by the lower 
Court. 

The learned Advocate fcr the appellant has 
relied on a casein Dattatraya Pandurangv. 
Lakshman Mahadev(1) which is a judgment of 
my own, in which, he contends, the facts 
were on all fours with the present case and it 
was held that the Article applicable to the 
suit was Art. 120, it being a suit for a 
declaration and injunction, and he has read 
the abstract of the plaint in thet case which 
was for a declaration that the incomeof the . 
village of Takil was not liable to be mort- 
gaged by Manohar and Eknath for their 
personal debts; that the mortgages in favour 
of defendants Nos. 1 to 3 may be declared to 
be void and no longer binding on the reli- 
gious endowment, and for an injunction 
against defendants Nos. 1 to 3 for pre- 
venting them from claiming any income 
of the said village from defendant No. 4, 
the Oollector; and that defendant No. 4 
should bs directed to pay the income of 
the Dumala village of Khare Takil to the 
plaintiffs and their heirs and successors. 
Aud at page 142s* it is stated -— 

“The present suit is a suit for a declaration and 
injunction and as such falls under Art. 120 of the 
Andian Limitation Act, the limitation applicable being 
six years from the date when the cause of action arose.” 
Oa a reference, ho wever, to the facts of that 
-¢3286 it will be found that the plaintiffs in 
that case were not entitledto immediate 
possession when the suit was brought, and 
at page 1423* it was pointed out that there 
was some difficulty as tə the position in 
which the plaintiffs stood, and- finally 
quoting from the judgment of the lower 
Court it was stated:— 

“< ..the suit was brought by the plaintiffs as 
presumptive heirs of Eknath and not as devotees or 
worshippers or strangers to the grant interested in 
the performance of these festivals’ It so happened 
that during the pendency of this suit Eknath died on 
December 16, 1926, andan application was made by 


(1) 136 Ind Oas 161; 33 Bom. L. R.1418; A.I. R. 
1932 Bom, 15; Ind. Rul. (1932) Bom. 145. 
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the plaintiffs for leave to amend the plaint in order 
to join a prayer for possession to the other prayers 
for a declaration and injunction which they have 
made.” 


That application was not granted, as will 
be found at page 1430*, on the ground that 
the case was already decided on other issues 
and that no advantage will be gained by 
allowing such an amendment. Bat that 
makes it clear that up to the time of 
Piknath’s death, that is to say, when the 
suit was brought, plaintiffs had no right to 
possession. They were only the presumptive 
heirs of Eknath, and therefore the suit as 
brought was merely fora declaration end 
injunction, and as such governed by Art. 
120 of the Indian Limitation Act. That 
will distinguish that cage from the present 
case.° 

. The learned Advocate for the appellant 
has further relied on Krishnaji Annaji 
Bulte v, Annajee Dhandajee Bulte (2). That, 
however, is a case also. distinguishable from 
the present case, the suit being not for 
poseeesion but only for a declaration and 
in that case quoting from Francis Legg v, 
Rambaran Singh (3), the distinction between 
a suit for a declaration and a suit for actual 
possession of immoveable property is 
pointed out and it is stated (page 19457) — 

“Ina suit to which Art. 144 would apply, there must 
be a prayer, express or implied for the dispossession of 
some one from the property or fromthe interest in it 


which the suit claims...There is no one to bedis- 
possessed from it or from any interest in it.” 


Applying that principle it will be seen 
that in the present case what the plaintifis 
seek is dispossession of defendant No.1 
from the enjoyment of this property, that is 
to say, the assessment paid by the ccoupancy 
tenants which he is at present receiving. 
The learned Advocate for the appellant 
argues that whether it is a svit for posses- 
eion or a suit for constructive possession 
does not change the nature cfit, But in 
view of the circumstances to which I have 
already alluded, viz., the relief which, on an 
examination of the pleadings, the plaintiffs 
actually sought, the relief which was 
actually granted by the lower Oourt (vide 
para. 1 in the order) which gives such 
possession of the property as it is capable 
of yielding —and the only possession would 
be by way of an injunction to defendant No, 
l not to receive and to the tenants not to 
pay the assessment to defendant No.1 but 
to pay it to the plaintiffs, Iam of opinion 


(2) 124 Ind. Oas. 773; 31 Bom. L. R. 1240; A.I. R. 
1830 Bom. 61; 54 B 4; Ind. Rul. (1930) Bom. 277, 

(3) 20 A, 35; A. W. N. 1897, 193. 

*Page of 33 Bom L. R.—[Ed.] 

{Page of 31 Bom L. R [Ra] 





NARAYAN V, DATTATRAYA, 


` 105 
that the courts below were correct in 
holding that this was not a suit simply foi a 
declaration and an injunction and that Art. 
120 will not apply. i - 
Article 120 is a residuary article to be 
applied when no other Article will ap:)ly 
andthe Article applicable in the present 
case would be Art. 144 which provides for 
twelve years' period of limitation, the time 
running from the date when the possession 
ofthe defendant becomes adverse to the 
plaintif. The learned Assistant Judge has 
referred to Art. 154, but the question of the 
exact Article which applies, if Art, 120 does 
not, is of academic interest as the period will 
te twelve years. Under the recent ruling 
of the Privy Council Art. 124 will not apply 
and the Article applicable appears to be 
Art. 144. It has been further contended by 
the learned Advocate for the appellant that 
assuming Art. 144 to epply, the limitation 
will not run from the date of the transfer 
which was June 7, 1914,—the present suit 
brought on June 7, 1926, 6th being Sunday, 
is in time from thatdate—but the cause of 
action will begin from 1809 when Haribhat, 
the defendants’ predecessor, set up his title. 
In that year the members of the plaintiffs’ 
family, the vahivatdars of theshrine, parti- 
tioned the property, and itis contended 
that their possession was adverse from that 
date, But the question is to whom was it 
adverse? The beneficiary or owner in this 
case is an inanimate object, not exactly the 
idol, but the saint in whose honour the 
tomb was erected, and obviously such an 
owner must be represented by some human 
agency, in this case consisting of the family 
of the plaintiffs who may be regarded as the 
vahivatdars or shebaits,and the income of 
the lands, which is merely their assessment, 
is devoted to the upkeep of the tomb. The 
sanad granted by the British Government 
is in the name of the Swamy's vahivatdar, 
end so long as the pronerty continues in the 
possession of the membars of the family of 
the vahivatdar, the grantee, there can be no 
question of any adverse possession against 
the shrine or theidol. 1t isonly when there 
is an alienation to strangers that any 
question of adverse possession would arise, 
So far, therefore, as the partition between 
the members of the family is concerned, 
that cannot have the effect of giving the 
starting point for adverse possession as 
against the idol or against the plaintifis ag 
representing the idel. The learned 
Advocate for the appellant, however, 
contends that since 1873 the members of 
the family have been alienating the Property 
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to strangere, There is, however, no evi- 
dence that any previous alienation has ever 
taken place with regard to the particular 
property whichis now in suit and which 
consists only ofa fraction of the property 
belonging to the Swamy. Whether the 
other alienations could have the effect of 
starting adverse possession from that date 
isa question which will sise when those 
alieaations are challenged in a suit. At 
present we are only concerned with the 
alienation made by Haribhat in favour of 
defendant No. 1, and, as has bean already 
stated, that alienation was made in 1914. 
No question, therefore, of adverse posses- 
sion before the date of the alienation will 
arise. And it has been held in the case of 
Dattatraya Pandurang v. Lakshman Mahadev 
(1) to which I have referred, that adverse 
possegéion will commence from the date of 
the slienation. Ihave no doubt, therefore, 
that the Article applying is Art. 144 of the 
Indian Limitation Act. Limitation began 
to run from the date of the alienation in 
1914 and the suit is within twelve yeara of 
that. Tho suit is, therefore, not barred hy 
limitation. 

Thatis the principal point which has 
been urged in the cage, the remaining points 
being of minor importance, The learned 
Advocate for the appellant in the course of 
his learned argument has referred to several 
Calcutta and Madras casas, Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (4) 
and Damodar Das v. Lakhan Das (5). The 
case of Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram (4) is not in any way 
inconsistent with the view which I have just 
expressed, In that case the hereditary 
mensgers of the property with which a 
religious . foundation was endowed had 
purported to sell and assign the manage- 
ment and lands of the endowment to the 
representative of another institution, the 
first defendant's predecessor, and it was 
held that there not being any custom of the 
foundation allowing such an assignment, 
it was beyond their legal competence and 
that the possession delivered to the 
purchaser was adverse to the vendors after 
the twelve years’ period of limitation. Taat 
wasa case which was on all fours with tha 
present case, It dealt with the claims to 

_ the office and the property of the endow- 


(4) 23 M. 271; 2 Bom. L. R. 597; 27 I. A. 69; 40. 

W. N. 329; 10 M. L. J. 29; 2 Bom, L. R. 597; 7 Sar, 
' 671 (P. G.). 

(5) 7 Ind, Oas. 240; 37 0885; 12 Bom. L. R. 632; 14 
o. W. N. 889; 12 O. L. J. 110; (1910) M, W.N. 303; 
7 A.L. J. 1901; 8 M. L. T. 145; 20 M. L. J. 624; 37 I, A. 
147 (P. 0.). 
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ment, and their Lordships held that the one 
is attachad to the other, but if there is any 
distinction, Art, 144 of the same schedule is 
applicable to the property and that bars the 
suit after twelve years’ adverse possession. 
In that case there had bean adverse posses- 
sion before theauit was brought and that 
can have no application to the fact of the 
present case where, as has been said already, 
the alienation took place ia the year lyld. 
Damodar Dasv. Lakhan Das (5) was a cass 
where there was a compatition batween two 
chelas ending in a disoute which was 
settled, by which the propsrty of ths temple 
consisting of two maths was divided bat: 
ween the senior andthe junior chelas and 
it was held that from the dateof the ekrar- 
nama between them the possession ef the 
junior chela, by virtue ofits terms, was 
adverse to the right of the idol, and of the 
senior chela as representing that idol, and 
that the suit was barred by limitation. The 
same remarks willapply as before. The | 
alienation which is made in 1914 would give 
rise to adverse possession but the right of 
the idol or the plaintiffs was not barred at 
the date of the present suit, 

Then the next point is as regards the 
nature of the endowment. That has been 
dealt with at some length by the learned 
Assistant Judge. The original grant which 
was made by some prior Government, 
presumably the Maharaja of Satara, is not 
forthcoming, but this proparty was one of 
those dealt with by the Znam Oommissioners 
in 1852, and we have here the sanad which 
was issued by Government in 1862, In 
issuing the notice to the persons claiming 
the property, which is Hix, 23, the property 
is distinctly mentioned as baing inalienable, 
the profits to bs utilised for the upkeep of 
the shrine. Every case will depend on the 
terms of the particular grant, and the cases 
from Calcutta Kulada. Prosad Deghoria v. 
Kali Das Naik (6) and Bidhu Sekhar 
Banerjee v, Kuladaprasad Deghoria (7), 
which have been quoted by the learned 
Advocate for the appellant, lay down that 
where the original grant is not forthcoming 
evidences of conduct is admissible to show 
the nature of the grant. He has also 
referred to Raghojirao Saheb v, Lakshman» 
rao Saheb (8) which as a matter of fact is 
not a case of devasthan, property at all. 


(6) 24 Ind. Cas. 899; 42 ©. 536: 200. L. J. 312; 19 
O, W., N. 542. 


(7) 50 Ind. Oas. 525; 46 O. 877. 

(8) 16 Ind. Oas. 239; 39 I. A. 202; 36 B. 639; LL Bom. 
L. R. 1226; 16 O. W. N. 1058; 23 M. L. J. 383; 12 
E Gr 472; (1912) M. W. N. 11:0; L7 O. L. J. 17 
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The sanad which is in favour of the shrine is 
a sanad of devasthan property. The name 
of the holderis entered as Jivanram Swami, 
manager Govindbhat bin Rambhat Vishnu 
Prudd: ‘The lands shall be continued for 
ever as endowment of property of Jivanram 
Swamy on condition that the managera 
shall continue faithful subjects .and pay 
Ra, 37-10-0 yearly as judi,” Thisis a grant 
fot to the managera or vz2zhivatdars 
. coupled with the obligation to make 
certain ‘payments or render certain 
services to the shrine, but it isa grant to 
the idol or rather the shrine itself, and 
under the ordinary law this renders it in- 
alienable. It is quite clear, therefore, that 
the managers have no right to alienate the 
property which belongs to the idol and 
of which they are only in management be- 
caus3 an inanimate object cannot act with- 
out human agency. It is not their property 
and they cannot dispose of it as they 
have done in the present case. The 
plaintiffs asked for an amendment by de- 
ecribing themselves as vahivatdars of the 
shrine. The fact that in the past they 
may have alienated portions of the proper- 
-ty does not give them any prior right or 
any ownership beyond that which is con- 
ferred upon them by the terms of the 
sanad which is a grant to the idol and not 
to the individual vahivatdar. The position 
of the plaintiffs is that of trustees, and, 
- as has: been pointed out by the learned 
Assistant Judge at page 3 of his judgment, 
any dispositions made by them by way of 
alisnations cannot but be regarded as viola- 
tions of the trust, Acts so subversive of the 
conditions of the trust cannotafford any justi- 
fication for further acts of misfeasance. I do 
not think that any weight can bə attached to 
the argument, that be:ause persons wao 
had no power of alienation have made 
alienations in the past, that therefore, far- 
ther alienations such as this in the present 
suit should be upheld in face of the clear 
wording of the sanad. I am therefore of 
opinion that the property is inalienable 


and that the alienations made by Haribhat . 


' cannot be upheld. 


The only other point which was taken . Jun 
. Inam Oommission, 


was that of estoppel, and that was a point 
which though raised in the firat Gourt was 
not taken in the lower Appellate Court. In 
' the fires Court in the written statemant 
page 10, line 21, it was contended:— 
“Plaintifis are estopped from contending that the 
properties are devasthan inam properties, because 
their father and his brother, Hari Govind, have parti- 
tioned the properties in 1909, and have since then 
treated the properties as their private properties... 
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Relying on this conduct -of the brothers defendant 
No 1 bas purchased the plaint properties from Hari 
ovind. 


The Judge of the first Court held that 
the essentials of estoppal are not present 
in defendant No. l's case and “when once 
itis conceded that the property is of the 
idol, the conduct of the managers of the 
property cannot operate as an estoppel 
against the succeeding managers. If such 
a contsntion is allowed, the idol can be 
deprived of its property very easily.” The 
argument is somewhat on a par with the 
one referred to a little earlier in the 
judgment that becausa the managers or 
the trustees in the past have committed 
breaches of the trust, therefore further 
breaches should be upheld and is an argu- 


‘ment which do3s not in my mind carry 


The learned Oounsel 
for the respondents has pointed out 
that neither his clisnt nor his pre- 
decessora everj made any representation 
to the cefendant. The defendant knew at 
the date of the purchase that the property 
was devasthan property as is shown in the 
Record of Rights upto 1914, and this point 
was not pressed in the lower Appellate 
Court. I do not think that the plaintiffs 
can be estopped by Haribhat's alienation 
in favour of defendant No, 1 from claim- 
ing the property from defendant No.1, 

In these circumstances the view taken 
by the lower Appellate Oourt appears to be 
correct. The decres will be confirmed and 
the appeal dismissed with costs, 


Broomfield, d.—Very briefly the 
material facts are these. In the village 
of Mahuli three miles from Satara there is 
tomb of a certain Jivanram Swami. Accord- 


very much weight, 


ing to the contentions of the plaintiffs, 


which have been upheld by both the lower 


. Courte, the suit lands which are situated 


in the villages of Pathal and’ chanchli 
have been granted for the endowment of this 
tomb and the income has been and is 
used to maintain daily snd ceremonial 
worship thereat. The original grant was 
an ancient one and is not now forthcoming. 
But the grant, was continued by the British 
Government under sanads issued by the 
The sanad relating to 
some: of the lands in suit, those in the 
village of Pathal, has been produced; it is 
Bx. 30, It recites that certain land claim- 
ed as inam, details of which are given in 
the sanid is to be continued for ever by 
the British Government ss the endow- 
ment property of Jivanram Swami. The 
name ofthe holder of the inam is given 
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in the sanad ss Jivanram Swami and one 
Govindbhat bin Rambhat Vishnu Prudd 
is named as the manager. This Govind- 
bhat left two sons Ramchandrabhat, father 
of the plaintiffs, and Haribhat. Ramchandra- 
bhat and Haribhat appear to have divided 
the property and the worship between them 
in 1909. On June 7, 19:4, Haribhat sold 
his moiety to defendant No. 1, the present 
appellant, by the sale-deed Ex, 35. In the 
suit which gives rise to this appeal the 
plaintifis sued for a declaration that they 
pre the managers and owners of the plaint 
property and as such have the right of 
collecting the income of the properiy. They 
als) prayed for injunctions directing de- 
fendant No. 1 not to collect the income of 
the property from the other defendante, 
who are the tenants in actual occupation 
of the land, and directing those defendants 
not to pay to him. It is common ground 
that the subject-matter of this suit, 
which is alleged to form part of the endow- 
ment in question, is not the land itself but 
the right to collect the assessment or rent of 
the land. | er f f 

The principal question in this appeal is 
one of limitation, It was contended in the 
lower Courts andis again contended here 
that the Article of limitation applicable to 
the case is 120, and that the euit was, thero- 
fore, barred. ‘The trial Court held that the 
Article applicable was 142. The court of 
first appeal held that either Art. 134o0r 
Art, 14} spplied to thecase. In order to 
determine which Article applies it is 
necessary to consider the nature of the 
property and the nature of the plaint. 
Tt was held by a Fall Bench of this court in 
The Collector of Thana v. Hari Sitaram (9), 
that a cash allowance granted ty the Pesh 
was to be levied from certain immovable 
property for the support of a Hindu temple 
was immovable property or an interest in 
immovable property within the meaning 
of s. 1 (12) ofthe Limitation Act, XLV of 
1859. The language of that section corres- 
ponds to that of Art. 144 of the present 
Limitation Ast, which provides limitation of 
twelve years for suits brought “for possession 
of immoveable property or any interest 
therein not hereby otherwise specially pro- 
vided for,’ In Morbhat Purohit v, Ganga- 
dhar Karkare (10), it wa? held following 

“Collector of! Thana v. Hart Sitaram (9), 
that an inamdar's right to the money value 
of a fixed quantity of grain to be paid to 
him yearly by his tenant was immoveabls 


(9) 6B 546. 
(10) 8 B, 234. 
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property within the meaning of the Indian 
Limitation Act. In Lakshmandas Bhagat. 
ramji v. Manohar Ganesh Tambekar (11), 
it was held that the right to receive annual- 
ly a fixed permanent allowance payable out 
of the revenues of a temple must be re- 
garded as immoveable property; and in 
Ranmalsingji v. Mahashankar (lz), it was 
held that the right to levy summary case, 
whether it originated in an agreement or 
in unlawful exaction, is an interestin im- 
movable property within the meaning of 
Art. 144 of the Indian Limitation Act. 
There can be no doubt, therefore, that the 
right to collest the assessment of these 
lands must be regarded as immovable pro- 
perty within the meaning of those words 
as used in Art. i44, and that propgsition 
is not disputed by Mr. Abhyankar for the 
appellant. His argument is that Art. 144 
only applies to suit to recover possession of 
immovable property of which itis possible 
to get physical possession. It seems to 
me, however, that no such distiaction can 
be made. If the words“‘imoveable property” 
in the Article may include incorporeal 
things—if they may include aright torecover 
rent or assessment or cesses,as the authorities 
show, it follows thatthe word “possession” 
in the Article cannot invariably mean 
physical possession. A person is in posses- 
sion of an incorporeal intereatin immovable 
property when his right to enjoy it is 
undisputed, and a person out of possession, 
who claims possession of such an interest, 
can only get it by declaration of his right 
and an injunction enforcing that right. 
The declaration and the injunction together 
constitute possession of the interest. I think, 
therefore, that the learned Assisiant Judge 
i3 right when he says;— 

“The only kind of possession which plaintiffs could 
get in theevent of success was the right to collect 
the rent, It logically follows, therefore, that their 
right to collectthe rent could ba enforced only by 
a mandate couched in the form in which it has been 
sought. In effect, therefore, it was 8 suit for such 
possession as the plaint properties were susceptible 
of, and the mere obsence of a technical expression in 
UE Nae cannot make it the less a suit of that 

ina, 

Asa matter of fast by Ex. 84 the plaintiffs 
did make an application to the court 
asking that their suit should be interpreted 
as one for “constructive possession ” of the 
plaint property. The amendment was 
allowed and additional court-fee3 accepted, 
although no formal alteration was made 
in the plaint. In my opinion no formal 
alteration was necessary, because even with- 


(11) 10 B, 149. 
(12) 12 Ind, Cas,716; 13 Bom, L. R, 1047; 36 B. 174 
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out this application the plaiat praying 
for a declaration and injunction was in effect 
| ia the circumstances of this case a suit.for 
pozsession within the meaning of Art. 144. 
As I hold that the suit comes within the 
terms of Art. 144 it follows that itis not 
governed by Art.120. Article 134 cannot 
be applied in view ofthe decision of the 
Privy Council in Vidya Varuthi Thirtha 
v? Balusami Ayyar (13), As my learned 
brother has pointed out, the cases relied on 
by Mr. Abhyankar in supportof his argu- 
ment that Art. 320 applies, Dattatraya 
Pandurang v. Lakshman Mahadev (1), 
and = Krishnaji v. Annaji (2) are 
clearly distinguishable. In the former 
cage the plaintiffs could not ask for posses- 
sion, forat the time of the suit they were 
only the presumptive heirs of one Eknath 
who was in possession. The second case 
is distinguishable on a similar ground. 
Mr, Justice Patkar pointed out at page 1244* 
of his judgment in that case that it was a 
suit for a declaration thatthe plaintiff was 
entitled to ashare at some future date in the 
property in suit. He was not saing for 
posseszion, not because the nature of the 
properiy was such that physical possession 
was impossible, but because at thetime of 
the suit he was not entitled to possession. 
In these two cases, therefore, a declaration 
of right and an injunction could not be 
said to be equivalent to possession of the 
interest claimed. That being so, the proper 
Article to apply was clearly not 144 but 
120. 
opinion that the lower Oourts were right in 
holding that the plaintiffs’ suit is not barred 
by Art. 120. 

Ifthe Article applicable is Art. 144, 
the suitis in time .whether limitation runs 
from the date of the alienation in1914 or 
from the date of Haribhat’sdeath in 1919, 
Itcannot be reasonably contended, in my 
opinion, thet the starting point of limita- 
tion should be placed prior to the aliena- 
tion. Mr. Abhyankar has no doubt con- 
tended that an adverse title was setup in 
the year 1909, at the time of the partition 
between Haribhat and his brother, and 
even beforethat year. But this particular 
plea of adverse possession was not elleged 
in the written statement and no issue was 
framed uponit. It is not, therefore, open 
to the appellant to take this point in second 

(13) 65 Ind. Cas. 161; 48 I. A,302; 24 Bom. L. R. 629; 
(1921) M. W.N. 449; 41 M. L. J. 346; 44 M, 831; 3 
Ü. P. L. R. (P. 0.) 62; 15 L. "W. 78; 30 M,L. T. 66; 


3 P.L. T.245; 26 O. W. N. 537; 20 A, L.J. 497; A.I 
R, 1922 P. O.-123 (P. 0) 


*Page of 31 Bom, L, R. [Ed.] 
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appeal, particularly as it cannot be dis- 
posed ofupon the materials on the record. 
Owing to the failure to raise this plea 
specifically and the absence of an issue, we 
have no materials to determine whether the 
alleged previous alienations of the property 
were in any real senss adverse to the 
devasthan, We were informed by Mr, 
Abhyankar himself that these were aliena- 
tions of the land only, not the land which 
is the subject-matter of this suit but other 
land, the assessment of the land being still 
reserved for the service of the devasthan, 
If that was so, and if the endowment con- 
sisted only of the assessment, as is admitt- 
ed tobe the case with the suit land, then 
it would seem that there was no alianation 
at all. As regards the partition between 
Haribhat and his brother in 1909, as my 
learned brother has pointed out, it is 
difficult to see how any arrangement come 
to between the members of the family of 
the vahivatdars could be made the founda- 
tion of an adverae title by a stranger who 
came into possession of the suit property 
for the first timein 1914, 
Secondly, Mr, Abhyankar raised the 
point which is covered by the first issue 
in the triel Oourt, and contended that the 
grant is not a religious but asecular one 
a grant not to the tomb or the shrine, but 
to the family of the plaintiffs subject toa 
charge to keep up the worship of the shrine. 
Taking advantage of the fact that the 
original grant is no longer available it is 
urged that it is permissible now to take 
into consideration the conduct of the 
parties in order to determine whether that 
original grant was a grant to the institu- 
tion ora grant to the vahivaidars or 
managers subject to a trust for the benefit 
of the institution. In this connection the 
cases of Kuleda Prasad Deghoria v. Kali Daa 
Naik (6), Bidhu Sekhar Banerjee v, 
Kuladaprasad Deghoria (7) and Raghojirao 
Saheb v. Lakshmanrao Saheb (8) were 
referred to. This point has been sufficient- 
ly dealt with by my learned: brother. I sea 
no reason for differing from the view taken 
by the lower Oourts that the terms of the 
sanad Ex. 30, which I have already referred 
to, make it clear that this is a case ofa 
devasthan endowment, a grant to the 
institution and not a grant to the vahivat- 
dars subject to a trust. That being so, 
the property which is the subject of the 
grant is admittedly inalienable éxcept för 
necessily, which in the present casehas not 
been proved. Na ket Oe ye O Se ene 
-As regards the point of festoppel, the 
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argument is that the previous alienations of 
properties belonging to this institution were 
entered in the ‘Kecord of Rights. These 
transacticns showed that the property had 
been déalt with as private property, and 
because the ali¢nations were effected by 
the predecessors of the plaintifis and of 
defendant No. 1s vendor Haribhat, there- 
fore, it is contended that the plaintiffs are 
estopped from maintsining in this suit that 
the property is not private property but 
devasthan inam, .1 think this argument is 
untenable. Defendant No,1 was a witness 
in the case. His deposition is Ex. 73, He 
does not allege tliere that he had examined 
the Record of Rightsor that he was aware 
of the transactions referred to or that at 
the timeof his purchase he considered the 
property to be private property. On the 
contrary his evidence rather suggests to 
me that he treated it as devasthan property 
and claimed to be himself the vahicatdar 
of that devasthan property by virtue of his 
purchase. There is no evidence to show 
that there was any declaration, act or omis- 
sion on the part of the plaintiffs or their 
predecesssors by which the defendant was 
induced to believe anything and to act on 
such belief. The conditions of s. 115 of the 
Indian Evidence Act are, therefore, not 
complied with 6nd there i3 no question of 
estoppel, ; 

I argze with my learned brother that the 
appeal fails and should be dismissed with 
costs, 

N./A, Appeal dismissed, 
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Agra Tenancy Act (III of 1926), ss. 8 (8), 62, 
197, 280—Sale of grove in execution—Suit by 


landlord for ejectment—Jurisdiction of civil 
Court—S. 82, whether applies to- involuntary 
transfers. 


Under the new Agra Tenancy Acta grove is a 
‘Holding! within s.,3 (8) and a grove-holder 
is anon-occupancy tenant. [p. 110, col. 2.] 

Section 82 ofthe new Act is applicable to the 
sale ofa grove in execution of a decree and 
is not confined to voluntary transfers by the 
tenant. Therefore, when a grove is sold in 
execution the landlord can sue both the tenant 
and the transferee for ejectment in the Revenue 
Court and the civil Court has no jurisdiction. 
Üp. 111, col. 1], 


RISHAN LAL V. BIJAT BINGE. 


‘put forward the case 


1411. B. 


Second Oivil Appeal from a decision of the 
Additional District Judge, Mainpuri, dated 
the 26th August, 1929, 

Mr. Shiva Prasad Sinha, for the Appel- 
lants. ‘ 

Messrs. U. S. Bajpai, G Agarwala, S.B. 
L. Gour and Kariar Narain Agarwala, for 
the Respondents. 

Judgment —This is a defendan 
appeal arising out of a suit brought by 
the land-holder for a declaration that the 
property in dispute, which is a grove 
land, was not liable to be sold in 
execution of a money decree against the 
lond-holder’s grove-holder and forgposses- 
sion of the property. In substance the 
plaint is for the ejectment of the pur- 
chaser of the grove on the allegation that 
such a transfer was invalid and the 
land holder was entitled [to recover posses’ 
sion of the grove. The defendants plead- 
ed that the grove was transferable as 
there was no custom prohibiting euch a 
transfer. There was no plea taken that 
the civil Court had no jurisdiction to 
entertain the suit. The plaintiff, however, 
that there was a 
custom prohibiting transfers of groves. 

The suit was instituted on the 6:h of 
September, 1927, after the coming into 
force of the new ‘Tenancy Act, and the 
auction sale of the grove also took place 
shortly after the coming into force of the 
new Act. Thè Firat Oourt dismiseed the 
suit but cn appeal the lower Appellate 
Court has given the plaintiff a decree 
ageinst the auction-purchaser on the 
ground that there is a custom under 
which gales of grove are prohibited. 

In second appealthe point is taken that 
the civil Court had no juristiction to 
entertain the suit. As the point goes to 
the root of the matter and is one of 
jurisdiction, and as an appeal would lie 
tothe Oommissioner if a suit were filed 
in the Revenue Court, we are bound to 
entertain this objection ifitis valid. The 
question of costa, however, is another 
matter. 

In s, 3(2; of the Agra Tenancy Act 
“ujang? means land which is let or held 
for agricultural purposes, or as grove- 
land or for pasturage. It is clear that & 
grove under the new Act is land within 
the meaningof the Act, It is also clear 
that under s. 197 (a) a grove-holder is a non- 
occupancy tenant. 

It follows that under s. 3, sub-cl. (8) a 
grove isa holding. On the’plaintifi's own 
showing there is: a custom under which 
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transfers are prohibited, with the rasult 
that no transfer can take place under 

s. 197 (b). It follows that the holding 
` would be non-transferable under s. 33 
and also unders. 34 ofthe Act. Tt then 
follows that according to the case put 
forward by the plaintif there has been a 
transfer in contravention of . the two 
sections and it is, therefore, void under 
s.°34 (1). Bat s. 82 provides that ifa 
tenant transfers his holding or any 
portion thereof contrary to sub-3. (1) 
ofs. 34, both he and any person who 
may have obtained possession of the whole 
or any portion ofthe holding in pursuance 
of any such attempted illegal transfer, 
shall be liable to ejectment at the suit 
of the*landholder, and to every such suit 
both the tenant and the transferee shall be 
made parties, 

It is, therefore, obvious that if s. 82 
were applicable to the transfer of a grove 
in execution of a decreas and were not 
confined to voluntary trausfers by the 
tenant, the landholder can sue both the 
tenant and the transferee in the Revenue 
Oourt. It would then follow that adequate 
relief could be claimed in the Revenue 
Court. As asuit forsuch relief would 
be expressly provided for in s. 82, no 
other court but the Revenue Cours can 
take cognisance of such 8 suit This is 
made clear by s. 230, The explanation 
to that section shows that if the cause of 
action is one in respect of which adequate 
relief might be granted by the Revenue 
Oourt it is immaterial that the relief 
asked for from the Oivil. Courts may not 
be identical with that which the Revenue 
Oourt could have granted, 

The learned Oounssl for the respondent, 
however, contends that the provisions ot 
e. 82 cannot apply toa sale in execution 
ofa decree, There is no doubt that if the 
words were tobe taken tooliterally, there 
may besome force in this contention, but 
it seems to us contrary to the general 
policy of the Legislature, a3 indicated in 
the various sections cf the Act, to hold 
that there is a distinction between a 
voluntary and an involuntary transfer in 
8. 82, After allboth are transfers of s 
tenant's holding and there is no reason 
why in the case of a voluntary transfer 
the landholder should be bound to sue 
in the Revenue Oourt, whereas in the 
case of an involuntary or compulsory 
transfer he should go to 8 civil Oouri. 
Under the new ‘Act provision has been 
made for institution of suits by land-holders 
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against tenants and their representatives 
in the Revenue Oourts osly. 

We may also point out that a similar 

expression occars ins. 52 of the Transfer 
of Property Ast whera the words are “the 
property cannot be transferred by any 
party to the suit.” It has been held in 
numerous cases and thereis nowa consen- 
sua of opinionthat the word ‘transfer’ in 
that section is wide enough to cover both 
voluntary and involuntary transfera, 
. It may also be pointed out that for the 
purpose of declaring that anon-occupancys 
tenancy is not transferble,s, 23 (1) would 
have been sufficient. Nevertheless the 
Legislature has gone on to provide in 
s. 34 that every transfer made by a 
tenant in contravention of the provisions of 
this Actshall be void. We think the Legis- 
latura could not have intended to leave 
outinvoluntary transfers from the scope of. 
this provision. If a private transfer is 
void, so must be an involuntary transfer. 
The intention seems to be that where the 
transfer is void it cannot be validated by 
the consent of the landholder. Weare, 
therefore, of opinion that s, 82 applies to 
this case and although the transfer wag 
by means ofasale in the execution ofa 
decree against the tenant, the remedy of 
the landholder was to sue in the Revenue 
Oourt under s. 82 of the Tenancy Act 
impleading both the tenants and his 
transferee. We may point out that s. 82 
talla under Sch, IV Group B Serial No, 10 
ofthe Tenancy Act and an appeal in such 
a suit lies to the Revenue Oourt, In this 
view ofthe matter it is unnecessary to 
go into the question of custom. We, 
therefore, allow the appeal, set aside the 
decree of the lower Appellate Court and 
send the case back to the court of first 
instance with instructions to return the 
plaint for presentation to the proper 
court. 

The ples ofjurisdiction was not taken 
in the written statement, it appears to 
have been urged only at thetime of the 
arguments, The defendants should not 
be allowed their costs in the First Court, 
The trial Oourt found the point in favour 
of the defendants and the lower Appellate 
Oourt has not considered it. The defendanis 
will have their costs in the lower Appellate 
Court and in this court. 

A, Case sent back, 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 31 of 1930. 
January 12, 1232. 

MUKERJI AND BENNET, Jd. 
BRIJ GOPAL—PtatntTiFf—APPELLANT 
versus 5 
SURAJ KARAN AND OTHERS — 
DEEFENDANTS— RESPONDENTA. 

Court Fees Act (VII of 1870), 8.7, Sch. II Art. 17 
(iii)—Sutt for declaration that property belonged 
jointly to plaintiff and defendant—Prayer to declare 
certain documenis donot affect jointness of family— 
Court-fee payable. 

For the purpose of determination of the court-fee 
the actual relief asked for should be looked into 
and it is entirely beside the consideration of the 
court whether the suit was likely or not to fail 
because the plaint did not ask for a consequential 
relief. Radha Krishna v. Ram Narain (2), approved, 
Arunachalam Chetty v. Rangaswamy Pillai (1), 
distinguished. 

Where a suit was instituted to obtain a declara- 
tion that the entire family property in the hands 
of the plaintiff, as the head of a joint family, belong- 
ed equally to the plaintiff and the male defendant, 
and that certain documents executed by certain 
deceased members of the family did not affect the 
jointness of the family: 

Held, thata court-fee of Rs, 10 was sufficient for 
the plaint. 


First Civil Appeal from an order of the 
Subordinate Judge, Azamgarb, dated the 
15th November, 1929, 

Messrs. U. S. Bajpai, S. B. Johari, G.S. 
oe and Sarup Chandra, for the Appel- 
ant, 

Dr. K. N. Katju and Messre. Shiva 
Prasad Sinha, Hazari Lal Kapoor and 
Govind Das, for the Respondents, 

Judgment.—This is the plaintiff's 
appeal and is directed against an order 
rejecting his plaint. : 

‘The suit, out -of which this appesl has 
arisen, was instituted to obtain a declara- 
tion that the entire family property in the 
hands of the plaintiff, as the head of a 
joint family belonged equally to the plaint- 
iffand the male defendant, the defendant 
No. 1, and that certain documents executed 
by certain deceased membexs of the family 
did not affect the jointness of the family. 

When the suit was filed, the munsarim 
reported that the relief «slled for pay- 
ment of an additional cowit-feo of Rs. 10, 
as,in the opinion of the munsarim, there 
were two declarations involved in the relief. 
Tasreupon, the plaintiff got the relief 
amended, and the court decided thatthe 
court-fee paid, namely Rs. 19, was sufficient. 

The defendant No, i in his wiitien 
statement, filed on 17th July, 1928, took 
„the plea that the eourt-fee paid was in- 
~ sufficient. He did not ask that the. anes- 
‘sion of covrt-fee should be tried as a pre- 
limizary issue. Bafore any issues could 
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be framed in the case, the munsarim made 


. a second report on 4th of September, 1929, 


a decision 
Arunachalam Chetty v. 


and stated thatin view of 
contained in 


- Rangaswamy Pillai (1), he was of opinion 


that the plaintiff ought to pay an additional 
court-fee of Rs. 1,415 being the ad valorem 
court-fee payable on the value of the suit 
fixed for the purposes of jurisdiction. 

The plaintiff contended before the 
court below that the court-fee was suffici- 
ent, but this contention was rejected, and 
time was given to the plaintiff to make 
good the deficiency. As the plaintiff tailed 
to make g03d the deficiency, the plaint 
was rejected, as already stated by us. 

The learned Counsel for the appellant 
argued that he never asked for any con- 
sequential relief either openly or implied- 
ly, and that the Madras case quoted by 
the munsarim was not applicable. He also 
relied on @ decision ofthis court, namely, 
Radha Krishna v. Ram Narain (2), where 
it was held that for the purpose of deter- 
mination of the court-fee the actual relief 
asked for should be looked into, and it 
was entirely beside the consideration of the 
court whether the suit was likely or not to 
fail, because the plaint did not ask fora 
consequential relief. 

We are entirely agree! with the deci- 
sion of our court, and we are further of 
opinion that the Madras decision has no 
application to the facts of this case. In that 
case an injunction had been asked for and 
that was certainly in the nature ofa con- 
sequential relief. 

Mr. 8. P. Sinha, learned Ooungel appear- 
ing for the respondent No. 1, did not 
resist the appeal and said that the respon- 
sibility for the costs of the appeal should 
not pa laid on his client. He further 
stated that the plea that there was a 
deficiency of court-fee had been taken 
only as a matter of form, but it was never 
pressed in the courb below. In this, he 
seems to bə right, but the plaintiff's costs 
cannot be entirely thrown away, and we 
think he ought to get them in case of his 
success in the suit, although not as a 
result ofhis success in this appeal. 

Holding as we do that the plaint was 
sufficiently stamped, we sot aside the order 
of thecourt below and send back the case 
to it for trial onthe merits, Oosts here 
and hitherto will abide the result, 

n/A, Order set aside, 

(1) 28 Ind, Oas. 79; 38 M. 922; 28 M. L. J. 118; (1915) 
M. W. N. 118; 17 M. L. T. 54. 


(2) 131 Ind. Cas. 604; (1931) A. L. J. 235; Ind, Rul 
(1931) All, 412; A. I. R, 1931 All, 369; 53 A. 552, 
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ALLAHABAD HIGH COURT. 
Civil Revision No 507 of 1931. 
February. 18, 1932. 
NramatT ULLAH, J. 
. Lala RAMA SHANKAR-—PLAINTIEE— 
APPLIOANT 


versus 
IQBAL HUSSAIN—Derenpant—Opposits ` 


: PARTY. 

C™il Procedure Code (Act V of 1908), 0. IX, r. }— 
Dismissal of suit in defauli—Plaintiff absent having 
gone to bring vakil—Restoration—Equitable considera- 
tions, : 

On the dismissal of a suit in default of appearance 
the *plaintifi immediately applied for restoration 
stating in his affidavit that he was present when his 
case was called but he went to search his vakil, who 
was busy in another court and that on his return 
he found his suit had been dismissed. The opposite 
party put*in no counter-affidavit and prima facie the 
allegations contained in the plaintiff's affidavit were 
not open to any suspicion: 

Held, that under the circumstances the suit should 
be restored. 

Where when a case is called, the Pleader is not forth- 
coming or is busy elsewhere and the case is dismissed 
in the meantime, the rule as to restoration should 
not be so rigorously enforced as to sacrifice the ends 
of justice which it is intended to subserve. Each:case 
has to be decided on its-own facts but the exercise of 
discretion should not be divorced from equitable 
considerations arising from these facts, 


Civil Revision against the decree of the 
Small Oause Oourt Judge, Aligarh, dated 
the 15th August, 1931. : 

Mr. Kartar Narain Agarwala, for the 
Applicant. 

Judgment —This is an application for 
ravision directed against an order passed 
by jthe Judge, Small Causs Court, Aligarh, 
rajecting the plaintiffs application for re- 
storation of his suit which had bean dis- 
missed in default of appearance, The 
suit was fixed-for the 17th July, 1931, 
learaed Judge says in his order rejecting 
the application for restoration that the ap- 
plicant was called ont twice but did not- 
appaar, This may ba tru2: bat there can 
ba-no denying the fact that, on the suit 
being dismissed for default, he made im- 
mediate preparation for an application for 
restoration being filed. Hs swore an affi- 
davit on the same date betwaen 1? and 
1 o'clock, which stated that the applicant 
was present when the case was called on 
but went to search his Vakil, who was sub- 
sequently found busy in amother court 
and could not attend and that the applicant 
learat on his return that the suit had been” 
dismissed in default of his. appearance. 
No counter-affidavit was put in by the op- 
posite party. Prima facie, the allegations 
contained in the plaintiff's affidavit are not 
open to any suspicion, The learned Judge 
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however, thought that the applicant had 
presented “a made-up plea.” Hs does not 
refer to any circumetances on which such 
conclusion is based. He has also remarked 
that he “told litigants and their lawyers so 
often that they are not to run away whenthey 
are called into court for their case. They 
do not seem to listen to it. In this case, 
however, as stated by the opposite party 
in his reply, the.applicant was not at all 
present when his case was called up for 
hearing.” I donot underetand the sigoni- 
ficance of the first portion of the remark 
quoted above. Unless the learned Judge 
accsapted the affidavit filed by the applicant, 
he eculd not be one of those litigants who 
did not ast according to the instructions 
which the learned Subordinate Judge had 
issued to the litigants and the lawyers. 
On the other hand, the learned Judge 
thinks that the applicant was not at all pre- 
sent when the case was called on more 
than once, This is apparently based on 


what the learned Judge calls “reply” of. 
I find no counter-. 
affidavit on the record, nor any reply in- 
the proceedings of the court or otherwise. 
This is probably what the defendant ver-, 
pally represented to the court, In the face: 
of the applicant's affidavit, the learned: 


the opposite party. 


Judge should not have acted on statements 
of the kind made by the defendant. I 


am satisfied that the circumstances in. 
which the applicant's suit- was dismissed’ 


in big absence are correctly stated in the 
affidavit. 
constitute eufficient cause for the plaintiff's. 
non-2zppearance. While litigants would do: 


well to act as the learned Judge says they. 


should, we cannot ignore the somewhat 


natural tendency among the litigants of: 


hurrying to their Pleaders when their cases- 
are called on. ‘Fhay expéct to find their 
Pleaders and take them in time for the 
hearing. In most cases, the litigant him- 
self or his Plea ler appears- in court shortly: 
afterwards. In some cases the Pleader ia 
not forthcoming or is busy elsewhere and 
if the case is dismissed in the meantime, 
the rule as to restoration should not be so: 
rigorously enforcad as to sacrifice the ends 
of justice which it is intended to-subserve, 
Award of reasonable costs to the opposite- 
party will in general be found to be a 
sufficiently deterrent penalty on one side’ 
and compensation on the other. I should 
not be understood: as laying down a rule- 
of thumb applicable to all such cases, 
Eich case has to be decided on its owm- 
facts, but the exercise of discretion should : 


The quzstion is whether they’ 


Hé 
not be divorced from equitable considera- 
tions arising from those facts, . < 

In.view of all the circumstances of the 
case, 1 sllow this revision and set aside the 
order. of the lower Court re/using to restore 
the applicant's cuit dismissed in default. 
The learned Advocate who appears for the 
applicant does not prees for costs, No 
order, ie, therefore, needed in that respect. 
The applicant’s suit shall be re-instated 
and disposed of on the merits, 

N./4, Revision allowed, 





CALCUTTA HIGH COURT. 
Oivil Rules Nos, 423 and 424 of 1932, 
July 7, 1832. 

i . Jack, J. 
NALINI KANTA ROY— Dzerar-HoLDER 

‘ — PETITIONER 

versus 

KAMARADDIN AND ANOTEBI— 

í OPPOSITE Party. 
. Limitation—Application for execution—Decree 
wrongly dated by mistake of court—Decree-holder 
applying for’ execution on the basis of that date— 
Application, if barred—Actus curiae neminem 
gravabit. A 
` Wherea decree was by a mistake of the court 
dated 16th February, 1929, while the actual date of 
decision of the case was llth February 1929, and 
the decree-holder being led to believe that the suit 
was decreed on 16th February, 1929, applied for exe- 
cution on the 15th February,1932 ; 

Held, that although the court had no power to 
extend the period of limitation, yet in the circum- 
stances of the case in the interest of justice the 
decree ought to be regarded as having been passed 
on the 16th February, 1929, on the principle actus 
curiæ neminem gravabit, and consequently the ap- 

lication for execution should be regarded ` as having 
Peen made in time, < 

Rule egainst an order of the Munsif, 
First ,Court, Ohandpur (Tipperah), with 
Small. Oauee Court poxe:r, cated the 
g3rd February 1932. 

Mr. .Jatindra Mohan Sanyal, for the 
Petitioner. 

Judgment,—Thia Rule No, 423 has 
been issued upon the opposite party to 
show caus3 why an order dismissing an 
application for execution as barrea by 
limitation should not be set aside on the 
ground thai the petitioner having been 
misled by mistake of the court the 
application for execution is not barred by 
limitation. 

lt appears that a decree was by mistake 
dated . 16;h February 1929, whereas the 
date of the decision was actually 11th 
February 1929. The decree-holder took 
certified copy of that portion .of the sum- 
mons book which contains the formal 
aecree and was, therefore, led to believe 
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that the suit was decreed on the 16th 
February 192°. His application for 
execution was filed on the 153h February i 
1932 and was, therefore, within time if 
the decree was paseed on the 16th 
February 1923, but out of time from the 
date ofactual decision the Lith February 
1929. Iċ is true that the court has no 
power ioextend the time of limitation. 
But in the circumstances of the case® in 
the interest of justice, I think, the decree 
ought to be regarded as having been 
passed onthe itth February 1929 on the 
principle actus curie neminem gravadbit 
which has been followedin a number of 
cases of this mature, one of which is 
referredto by the learned Advocate for 
the petitioner, Civil Revision No, #1077 of 
1929 of thia court. This Rule is made 
absolute. The order complained ofis cet 
aside and the application for execution 
will be registered. 

Same order will apply to the other 
Rule No, 424 of 1232, 


N/A, Rules made absolute, 





-ALLAHABAD HIGH COURT, 
First Oivil Appeal No, 173 of 1928, 
February 18, 1932, 

SuLiim«N AND Young, JJ. 
MUHAMMAD AHMAD RASED KHAN— 
DEFENDANT —APPZLLANT 


versus 
KISHORI LAL AND ANOTRRR— 


PLsINTIFF3— RESPONDENTA, 

Muhammadan Law—Wakf—Wakif reserving power 
to alienate to discharge previous debts—Mortgage—. 
Validity—Lvidence Act (I of 1872), s. 92—Contempo- 
raneous oral agreement—Admissibility. 

Where the wakif expressly reserves to himself the 
right to transfer the property in order to pay off 
the previous debts, and in exercise of that power 
mortgages a part of the wakf property to satisfy the 
debts, there is no ground for holding the mortgage 
deed to be invalid. 
m A party to amortgage-deed cannot be allowed to 
prove that although, according to the terms of the 
registered mortgage-deed, the whole of the mortgage- 
money was payable on demand with interest, there 
wasa contemporaneous oral agreement between the 
parties that the amount would not be payable on 
demand, but shall be accepted in instalments. : 

Furst Appeal from tne decision of the 
Subordinate Judge, Ktah, dated the Ist 
February 1928, 


Mr. N, A. Sher wani, for tha Appellant. 

Messrs. U, S. Bajpai, Benod Behari Lal 
and S. B. L, Gaur, tor the Respondents, 

dudgment.—tThis is a defendant's 
appeal arising out ofa suit for sale on the 


_basis of a mortgage-deed, dated the 13th 


April, 1925, executed by the defendant in 
favour of the plaintiffs. = 
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lt appears that by the year 1922 the defend- 

ant was indebted to various creditors to 
< the extent of about Rs. 52,000. On the 3st 
October, 1922, he executed a deed of wakf 
which was a settlement in favour of his 
descendants, but made provision for the 
paymentof the outstanding debts. The 
wakif laid down that he would discharge 
his previous liability, and reserved the right 
to transfer a part of the dedicated property 
in order to pay off the previous debts, if he 
was notable to discharge them otherwise. 
Such a power was expressly reserved in 
cl. 8 (2) of the deed. Apparently he 
was not able to pay off the previous debts, 
and accordingly executed the mortgage 
deed in, suit with a view to satisfy those 
debts. It is to be conceded that there was 
no fresh advance mado by the mortgagees, 
but the deed was exscutedin order to pay 
off the previous debts, the payment of 
which had been provided for in the dead of 
wakf. 

Under this deed of mortgage the mort- 
gagor undertook to pay to the creditors the 
entire mortgage money on demand with 
interest at the rate of 0-10-6 perj cent, per 
mensem, It was further provided that 
interest would be paid by him half yearly, 
but if there was default, it would be added 
to the principal and would itself carry 
interest. 

The claim was resisted on two grounds 


only. First, that in view of the previous- 


dedication, the mortgage-deed was not 


valid. Secondly, that there was a private. 


agreement between the parties that the 
mortgage would be a usufructuary mortgage 
and nota simple mortgage. 


There is obviously no force in the frst. 


contention, The wakif expressly reserved 
to himself the right to transfer the property 
in order to pay off the previous debts, and 
it was merely in exercise of that power that 
he mortgeged a part of the wakf property. 
We can see no ground for holding that the 
mortgage-deed was invalid. 

Theeecond contention amounts toa plea 
that although, according to the terms of the 
Tegistered mortgage-deed, the whole of 
the morigage-money was payable on 
demand with interest, there was a contem- 


poraneous . oral agresment between the ` 


parties that the amount would not be pay- 
able on demend, but shail be acespted in 
instalments. The learned Subordinste 
Judge has rightly held that the defendant 
cannot be allowed to prove any such con- 
tem poraneous oral agreement. 

‘The learned Advocate for the defendant 
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puts forward two grounds on which such 
evidence, according to him, would have 
been admissible. He first urges that it is 
open toa party to prove the subsequent 
conduct of the opposite party, and s. 92 of 
the Evidence Act does not prevent such 
evidence. But subsequent conduct can 
only be circumstantial evidence . of some 
fact which he wants to prove. ` The fac} 
which he wants to prove is that of. an alleg- 
ed contemporaneous agreement, and not a 
subsequent oral agreement, 

The second ground urged is that such’ 
evidence comes within the scope of proviso 
No.3 tos, 92. It must, however, bə noted 
that the plea is not that the mortgage 
transaction itself was to be wholly inopera: 
tive and ineffective, unless a condition pre- 
cedent was fulfilled; but the plea is that 
one of its terms was modified by the oral 
agreement entered into between the parties, 
The cass, therefore, does not fall under 
proviso 3, nor does it fall under proviso 4, 
because it is not a case of a subsequent oral 
agreement. Even if it had fallen under . 
proviso 4, the fact that the terms were 
eniered in & registered document would 
preclude the defendant from proving a 
subsequent oralagreement. In our opinion, | 
the case is covered by the express provi- ` 
sions of the substantive part of 5.92, under 
which itis not open to a party to a written’ 
contract to lead evidence to prove any oral - 
agreement for the purpose of varying; 
adding to or subtracting from its terms. . 

The learned Subordinate Judge, theres, -. 
fore, was perfecily justified in refusing to, 
admit evidence of this sort, ras 

The.defence accordingly fails, and the. 
appeal is dismissed with costs, We, 
however, extend the time for payment by 
six months, 

N./A. 


fAppeal dismissed, 


NAGPUR JUDICIAL COMMIS- . 
SIONER’S COURT, 
(Oriminal Revision No. 80 of 1932, 
June 8, 1932. 
GRILLE, A, J. C. f 
KALURAM—APPLIOANT 
Versus 
Musammat OHINTO-—NON-APPLIOANT, 


Criminal Procedure Code (Act V of 1898), 8, 488—` > 
cash and grain— , - 
Legality. ees 

An order under s, 488, Oriminal Procedure Code, 
fixing maintenance on a mixed basis of cash and- < 


` grain is a bad ‚one. The ‘section contemplates an; ~ 


allowance to be made in cash only, 
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Criminal Revision against an order of the 
Additional Sessions Judge, Hoshangabad. 
Mr. S. K. Ghosh, for the Applicant. 
Order.—The Honorary Bench Magis- 
trates of MHoshangabad in an application 
made under s, 488 of the Oriminal Pro- 
cedure Code have awarded a, wife main- 
tenance under that section at the rate 
of four kuros of grain a month and R3. 2 
annually for clothes, The case has been 
referred by the Additional Sessions Judge, 
Hoshangabad, on the ground that such an 
sorder is illegal. The learned Additional 
Sessions Judge also considers that it does 
not appear from the proceedings whether 
the wife has any just ground for living 
separate from her husband and that on 
this ground also the order is not justified. 
On the latter ground there is sufficient 
evidence that the wife has been ill-treated. 
by her husband and that the husband's 
offér to take her back into his house is 
disingenuous and made only fcr the 
purpose of resisting her claim to main- 
tenance, The claim to live separately 
and to be maintsined is justified. The 
order, however, is 8 
maintenance on & mixed basis of cash and 
grain. It is clear from. the wording of 
8. 488 (1) of the Oriminal Procedure Oode 
that the allowance to be made is onein 
cash only. Theessential werds are: “Upon 
proof of such neglect or refusal, the Magis- 
trate may order such person to make a 
monthly allowance for the maintenance of 
his wife at such monthly rate, not exceed- 
ing one hundred rupees, as the Magis- 
trate thinks fit’. Is is impossible to read. 
into these words any other meaning than 
that the allowance shall be made in cash 
and not in kind whether of grain or 
clothing. It has been urged that as grain 
is a constant and the price of grain has 
fluctuated considerably of late years that 
an. allowance of grain is a more sensible 
solution of the problem of maintenance 
than an allowarcs in cash. In certain 
circumstances- this may-be sc, but- the law 
does not allow- it. Assuming that an 
allowance in grain were given approximat- 
ing in value to Rs. 100, which is the 
maximum permirsible under the section, 
a fluctuation. in: the price might well for 
a particular month cause the value of the 
grain for that month to exceed Rs. 100 


and. contravene the section. Further; the. 


order would be bad even if it were pers 
missible. to allow. payment in grain since 
the. kind of grain. was not: specified in 
the order, The wife. might expect, pay-. 
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ment in wheat, and the court may have 
intended that the payment should be in 
wheat, but the husband, according to the 
terms of the order, would bo justified in 
paying in juar or one of the cheaper 
millets. The order in sgo far as it relates 
to the payment in grain is set aside and 
the casə will be returned to the court of 
the Bench Magistrates for the passing of a 
legal order. 


N/A. Order set aside, 


ALLAHABAD HIGH COURT. 
Oriminal Appeal No. 908 of 1931. 
April 13, 1922. 7 
KENDALL, J. 

SOHAN AND OTHERS—ÅPPALLANTS 
versus 
EMPEROR—Oppeosrra PARTY. 

Penal Code (Act XLV of 1860), ss. 808, 20 I—Crimi- 
nal Procedure Code (Act V of 1898), ss. 236, 287— 
Charge for murder—Conviction for causing evidence 
of murder to disappear—Legality, 

Where notwithstanding the circumstances of grave 
suspicion it is impossible on the record, as it stands, 
to hold that a person is the murderer or one of the 
murderers, his conviction under ss. 201 and 203 of 
the Indian Penal Oode is not vitiated by the existence 
of such circumstances. Taprinessa v. Emperor 

5) and Begu, v., Emperor (6), followed. Queen- 
mpress v. Kishna (1). Queen-Empress v. Lal- 

li (2), Queen-Empress v. Dungar (3), and Torap Ali v, 

Queen-Empress (4), referred to. [p. 117, col, 2.] 

Quaere.—Whether the decisions which lay down 
that when a person is charged under s.302 he cannot 
also be charged and convicted under sg. 201 would 
apply in a case, where a number of people are charg- 
ed with carrying ouf a massacre in the course of a 
riot, and not with any individual act, or throwing live 
persons into a river in the course of a transaction 
which otherwise amounted to an offence under s. 
201. [p. 117, col.1] 

Oriminal Appesl from an order of the 
Sessions Judge, Oawnpore, dated the 14th 
September, 1931. l 

Messrs. A. Hoon, Saila Nath Mukerji 
and Basudeva-Mukerji, for the Appellants. 

The Government Pleader, for the Crown. 


Judgment —These appeals arise from 
a case in which 30 Hindus wera cherged 
under s. 802-149 of the Indian Penal Ocde 
with perpetrating a series of massacres 
in or near the village of Gapraha on the 
30th of March, 1931. The village is a few 
miles away from Oawnpore Oity and the 
incidents took place a few days after the 
outbreak of communal rioting in Oawnpore, 


_ The learned Sessions Judge in the course 


of thetrial added an alternative charge 
under s. 114 against the rest of the appel- 
lants and under s, 109 against Ohaudbry 
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Bahadur Singh. He has convicted eight 
of the appellants of offences under s. 
302-115 and also 201 Indian Penal Ocde 
. two under s. 201, Indian Penal Code alone, 
one unders, 201-109, Indian Penal Code and 
one, Ohaudhry Bahadur Singh, under s 147- 
114, Indian Penal Code, and sentencad them 
to various terms of imprisonment. No 
technical objection has been taken to the 
forms of the charges, but one of the 
rapressntations made on behalf of the 
appellants was that the convictions under 
B. 201 of the Indian Penal Oode were irregu- 
lar on account of the fact that the per- 
sons convicted have themselves bsen accus- 
ed of the major offence of murder. (His 
Lordship held that the charge against the 
appellants under ss 302-115 was not 
proved ànd proceeded.)—As regards the 
offence under s, 201. it is clearly provedsif 
the statements of Maiku and Ohedi are 
believed. Mr. Mukerji for the defence has 
addressed to me a legal.argument on this 
part] off the case, to the effect that persons 
who are charged with the principal offence 
of murder cannot also be charged and con- 
victed of the offence of causing evidence 
of the murder to disappear, and in this 
connection he has quoted the cases of 
Queen- Empress v. Kishna (1), Queen-Empress 
v. Lalli (2), Queen-Empress v, Dungar (3) 
and Torap Ali v. Queen-Empress (4). Of 
these cases the most important is Queen Em- 
press,v. Lalli (5) as thatis a Bench deci- 
sion of this court in which the finding 
was that 

“The person who is concerned as a principal cannot 
be convicted of the secondary offence of concealing 
evidence of the crime.” 

Whether these decisions would apply 
in a case like the present, where a 
number of people are charged with 
carrying out a massacre in the course of a 
riot, and not with any individual act, or 
with throwing liva persons into a river in 
the course ofa transaction which otherwise 
amounted to an offenca under s. 201, appears 
to me to be a matter of grave doubt, In 
a more recent decision of the Calcutta High 
Oourt, Taprinessa v, Emperor (5) it has been 
held by a Bench of two Judges that where, 
notwithstending circumstances of grave 
suspicion, itis impossible on the record, 
as it stands, to hold that a person is the 
murderer or one ofthe murderers, his 

(1) 2 A. 713; 5 Ind. Jur. 325. 

(2) 7 A. 749; A.W. N. 1885, 165. 

(3) 8 A. 252; A.W. N, 1886, 71. 

(4) 22 O. 638, 

(8) 47 Ind. Cas. 275; 46 0,427; 19 Or. L, J, 903, 
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conviction under se, 201 and 203 of the 
Indisn Penal Code is not vitiated by the 
existence ofsuch circumstances. That is 
precisely the case here. Still more impor- 
tant, however, is a recent decision of their 
Lordships af the Privy Council which has 
been referred to by the learned Sessions 
Judge. Inthecase of Begu v, Emperor 
(6) at a trial of five accused persons on a 
of murder, the High Oourt of 
Lahore had held that two of the accused 
intended to kill the deceased and were 
guilty of murder, and as to the remaining 
three the evidence was insufficient to prove 
their participation in the murder, but 
they had removed the body and the court 
convicted them of that offence, That 
again isa case the facts of which appear 
to be closely analogous to those of the 
present one, and their Lordships held that 
the convictions were legal. It is true that 
the matter for decision was whether the 
accused could be convicted of the offence 
of removing the body although there had 
been no separate charge in respect of that 
offence, Their Lordsbipe, however, referred 
toss. 236and 237 of the Oriminal Pro- 
cedure Code and held that the pro- 
cedure of the courts inIndia had been a 
proper procedure. I have, therefore, no 
doubt whatever. that the convictions under 
8. <01 of the Indian Penal Code are not bad 
in law. + * * % * * 

In the light of these findingaI hereby set 
aside the convictions and sentences of 
Sohan, Murli, Pyare Lal, Laltu, Panwa, 
Gulab, Mahadeo and Kallu Kurmi under 
ss. 302-115. I also setaside the con- 
viction and ssntence of Kallu Kurmi under 
s, 307 of the Indian Penal Oode. The con- 
victions and sentences passed on all the 
appeilants except Bahadur Singh under 
ss. 201 and 201-109 are upheld, and thecon- 
viction and sentence passed on Bahadur 
Singh under s. 147 is also upheld. Those 
of the appellants who sre on bail must 
surrender to their sureties, 

A, Order accordingly, 


(6) 88 Ind. Oas. 3; 23 A. L. J. 636; 2 O, W, N. 447; 
48 M. L. J. 643; 41 O. L.J. 437; 27 Bom. L.R. 707: 
3 Pat. L. R. 95 Or; A. T. R. 1925 P. O, 130; 6 L. 296: 
(1925) M. W. N, 418; 26 Or. L. J. 1059; 7 Lah, L, J, 324; 
52I. A. 191; 30 0. W. N. 581 (P. C.) 
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ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 719 of 1930. 
April 22, 1932. 

PULLAN AND Nramat ULLAH, JJ. 
Musammat BOHNI—DEFENDANT— 
i APPRLLANT 
versus 
Babu RAJ KUMAR SINGH JAIN AND 
OTHERS— PLAINTIFFS— RESPONDENTS., ' 

Partition Act (IV of 1898), s, 4—Applicability— 
Divided families—Several houses—Sales in execution. 

Section 4 of the Partition Act is not limited to 
joint Hindu families but applies where the family 
is undivided qua the dwelling house. Sultan Begam 
v. Debi Prasad (1),'referred to, [p. 118, col. 2.] 

- Section 4 doesapply to a case in which the plaintiff 
obtained a share in an undivided dwelling house at a 
sale held in execution of a decree. [p. 119, col. 1.] 

. The words “transfer of property" as used ins, 5, 
‘Transfer of Property Act, cannot be imported in s. 4 
of the Partition Act. The word “transfer” in s, 4 of the 
‘Partition Act is used in its ordinary sense, namely. 
change of ownership from one to another. [p. 119, cols. 

The provisions of s. 4 are general enough to apply 
to every dwelling house a share of which has been 
‘transferred to a person who is ‘not a member of the 
undivided family to which the house belongs and is 
sought to be partitioned.[p. 119, col. 2.] < 

Second Oivil Appeal froma decision of 
the Additional Subordinate Judge, 
Benares, dated the 17th February 1930, 

Mr. B. Malik, for the Appellant. 

Dr. K. N. Malaviya and Messrs, A. 
Sanyal and. Sunit Kumar Tagore, for the 
Respondents. 

Judgment,—tThis is an appeal by ons 
of the defendants in a suit for partition of 
two houses in the city of Benares. They 
were purchased in the names of Musammat 
Ohunia and Musammat Sohni the wives of 
Parshotam and Harkishen respectively, It 
is immaterial to determine whether the 
houses really belonged to the husbands or 
the wives as all the four were impleaded as 
defendants and set up 8 common defence. 
The plaintiff-respondent purchased the half 
share standing in the name of Musammat 
Ohunia in execution of a simple money. 
decree against her, and subsequently 
instituted the suit for partition which has 
given rise to this appeal. The defence 
was founded on s 4 of the partition Act. It 
was pleaded that the two houses which 
adjoin each other. ars dwelling houses 
belonging to the undivided family consist- 
ing of Parshotam Das and Harkishun and 
their wivee, and that the plaintiff-respon- 
dent js entitled to no more than the value of 
the half share which the defendants under- 
taketo purchase. Both the courts below 
have overruled the defenceand decreed tha 
plaintifi’s claim for actual partition. 
Musammat Sohni has preferred the present 


SCHNIY, RAT KUMAR SINGH. 


1411. 0. 


second appeal impleading the plaintig 
and her co-defendants as respondents. 

The learned Second Additional Subordi- 
nate Judge held that the houses in dispute. 
are dwelling houses within the meaning of 
g. 4 of the Partition Act, and thatthe defend- 
ant’s family is an undivided family as con- 
templated by the aforesaid section. He, 

-however, held thate 4 ofthe Partition Act 
did not apply inasmuch asthe word “trans- 
fer in that section dors not-include an 
‘auction sale and as the section applies only 
to cases in which only one house is sought 
to be partitioned. According to bim it is 
in applicable where more than one dwelling 
‘houses is thesubject-matter of a partition 
Buit. 

The learned Advocate for the plaintif- 

respondent has sought to support the decree 
appealed from not only on the grounds on 
which the judgment of the learned Subordi- 
nate Judge proceeds buton other grounds 
aswell, Section 4 of the Partition Act runs 
thus: 
. “(L) Wherea share of a dwelling house belonging to 
an undivided family has been transferred to a person. 
who isnotamember of such family and such trans- 
feree sues for partition, the court shall,if any member 
of the family being , a share-holder shall undertake 
to buy the share of such transferee, make a valuation 
of such sharein such manner as it thinks fit and 
direct the sale of such share to such share-holder, and 
may give all necessary and proper directions in that 
behalf". 

“(2) If inany case described in sub-s, (1) two or 
more members of the family being such share-holders 
severally undertake to buy such share, the court shall 
follow the procedure proscribed by s.(2) ofthe last 
foregoing section”. 

The finding ofthe lower Oourt that the 
houses in question are dwelling houses of 
the defendants family has not been 
challenged before us, Ji has been held in 
Sultan Begam v Debi Prasad (1) that s. 4 of 
the Partition Act is not limited to joint 
Hindu families but applies where the 
family is undivided qua the dwelling house, 
It is, however, argued that the defendant's 
family isnot an undivided family in the 
above sense. Reference is made in this 
connection to the statement of Bachau, the 
husband of the appellant Musammat Sohni. 
He admitted: 

“My brother and I have been have living separately 
for 8 or 10 years. My brother also lived inthe house 
in which Ilive. Both the houses adjoin each other, 
and are separate. The doors are separate.” 

Is is argued on the strength of the passage 
quoted above that ths two brothers had 
divided the houses, each taking one of them. 
This position is, however, wholly incon- 
sistent with the plaintiff's case set torth in 

(1) 30 A. 324; A. W. N. 1908, 126; 5 A. L. J. 352; 1 

M, L. T: 38: 
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his plaint in which itis clearly alleged 
that he purchased the half undivided shara 
of Musammat Chunia in each of tha two 
-houses, and that the defendants were not 
willing to have an amicable pariition of 
them. That the plaintiff purchased an 
undivided half share in the two houses at 
the auction sale held in execution of the 
decres against Musammat Obhunia also 
neggtives the theory of partition.. If the 
contention put forward befcre us be 
accepted, the necessity for a partition 
ceased to exist, and the plaintiff should be 
deemed to be the owner of one of the two 
houses, We must take it for the purposes 
of this case that both the houses are the 
joint property of the two brothersor their 
wives, and that the plaintiff purchased a 
half undivided sharein e2ch of them. The 
learned Subordinate Judge held against the 
plaintiff's contention on this part of the 
case, and we think rightly. 

' The view expressed by the learned 
Subordinate Judge in his judgment, 
namely, thats. 4 of the Partition Act does 
not apply to a cage in which the plaintiff 
obtained asharsiu an undivided dwelling 
house at a sale held in execution of a decrea 
is tour mind, incorrect. The process of 
reasoning by which he arrived at that con- 
clusion is not only faulty but unintelligi- 
ble. Sestion 4 of the Partition Act applies 
toaclauss in which ashareof a ‘dwelling 
house” belonging to an undivided family 
has been “transferred” to a person who ia 
not a member of such family. It isclear to 
us that whera an undivided shareof one of 
the members of an undivided family is sold 
in execution of a decree it is “transferrad” 
to. the auction-purchaser, and does not 
remain vested in thejudgment-debtor, The 
learned Subordinate Judge refers toss, 2 
(d) and 5 of the Transfer of Property Act. 
The former merely declares the repeal of 
certain enactments as ragaris certain 
territories,and contains a saving clause to 
the effect that nothing contained in the 
Transfer of Property Act shall affect “any 
transfer by operation of law or by,or in 
execution of, a decrae or order of a court of 
compstent jurisdiction’. It may ba 
accepted that the provisions of the Transfer 
of Property Act do nol affect any transfer in 
execution of adecres but the section can- 
not have any bearing on the interpretation 
ofs.4 of the Partition Act. Saction 5 of 
the Transfer of Proparty Act provides that 
in certain specific sections of that Act 
“transfer of property" means “an act by 
which a living person conveys property, 
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in present or in future, to one or more other 
living persons, or to himself and one or 
more other living persons”. It i3 mot 
possible to extend ths opsration ofs,5 to 
other parts of the Transfer of Propsrty Act 
than those mentioned in- 5.5. Much’ Je3s 
can the words “transfer of property” as used 
in s.5 be imported ins.4o0f ths Partition 
Ac‘, We are of opinion that the word 
“transfer” ing. 4 of the Partition Act. is 
used in its ordinary sense, namely, change 
of ownership from one ioanother. It should 
be noticed thet s 5 of the Transfer. ‘of 
Property Act occurs in Ohap. II, which 
relates to “transfers of property by act.of 
parties” and worde “transfer of property” 
have, therefore, to be applied in the pectiliar 
sense given by s.5in relation to cases 
dealt with in that Ohapter. For’ these 
reasons we hold that 5.4 of the Partition 
Act applies to the case before us, and that 
if the defence ja otherwise a good ons, it 
cannot fail only because the plaintif- 
respondent purchased not bya private 
treaty but at anauction-sale in execution of 
a decreas against Musammat Ohunia, 

The second ground on which the judg- 
mentof the learned Subordinate Judge 
proceads is still leis cogent. Hə maintains 
that iftwoor more dwelling houses bs- 
longing to an undivided family are the 
subject of a partition suit, the defence 
contemplated by 85. 4 is not admissible, 
Stress is. laid onthe words “a dwelling 
house’. occurring in 6.4. The learned 
Subordinate Judge'has obviously ovar- 
looked that each of the two houses is ‘a 
dwelling house" and is sought to bə parti- 
tioned. In reference tos, 13 of the General 
Olauses Act which provides that unless a 
contrary intention isimplied singular words 
occurring ina Statute should bstaken t» 
include the plural, the learned Subordiaate 
Judge ig of opinion thst a contrary intention 
appeara from s. 4 of the Partition Act, and, 
therefore ths singular should not be hold to 
include the plural. Wears unable to find 
any words in s. 4 of the Partition Aci which 
preclude the application of the rule con-. 
tained in s. 13 oftheG meral Olauses Ast. 
Apart from this consideration the provisions 
of e. 4 ate general enough to apply to evary 
dwelling house a share of which has besn 
transferred to a person who is not a member 
of ths undivided family to which the house 
belongs is sought to bs.parbitionsd Ifthe 
family is large enough to nesi several 
dwelling houses to accommodates it, and the 
shares of oneof the msmbers inal! ston 
house; is transferred to a stranger, on no 
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principle can the other members of the 
family be prezluded from availing them- 
selves of the protection afforded bye. 4, 
Partition Act. We have no hesitation in 
holding thatthe view taken by the learned 
Subordinate Judgeis unsustainable. 

For tke foregoing reasons we are satisfied 
that s. 4 of the Partition Act is applicable, 
and that the defendants having undertaken 
to buy his share, the plaintiff is only 
entitled to half of the valueof the two 
houses. As both the courts below overruled 
the defence they did not have the houses 
valued to ascertain the amount which the 
defendants must pay to the plaintiff for his 
share in the two houses. In the view we 
have taken this becomes necessary. Accord- 
ingly we allow the appeal, set aside the 
decrees passed by the courts below, and 
remand the case to the court of first instance 
with a direction that it should make a 
valuation of the two houses and proceed in 
the manner required by 8.40f the Parti- 
tion Act. The appellant shall have hèr 
ccstsin ell the courts up to date from the 
plaintiff-respondent. 


A. Case remanded, 


ae a 


MADRAS HIGH COURT. 
Civil aa a Appeal No. 26; of 
1929 


September 9, 1929. 
JAOKSON 4MD Mc oxkatt, JJ. 

TRE OFFICIAL. LIQUIDATOR or Tag 
BELLARY ELEOCTRiIO SUPPLY COM. 
PANY Lro ,—OcUNTER-PETITIONE:— 
APPELLANT 


VETEUS 
KANNIRAM RAWOOTHMAL— 
OLEDITOR RESPONDENT. 

Companies Act (VII of 1918), s. 40—Application 
for allotment of shares—Allotment, when complete— 
Notice of allotment to applicant, necessity of—Wind- 
ing up before giving notice—Right to recover money 
deposited with intsrest—Interest Act (XXXIX of 
1889), s. 2, whether exhaustive. | 

The mere entry of a share-holder’s name in the 
Company's register is insufficient to establish that an 
allotment of shares was in fact made. An applica- 
tion forshares isan offer and Jike any other offer 
must not only be accepted but the acceptance must be 
communicated to the person making the offer, 
In re the Universal Banking Corporation (1), referr- 
ed to. [p. 121, col. 1.] 

The provisions of the Interest Act are all compre- 
hensive and interest can only be allowed in accordance 
therewith. [ibid ] 

Where a person deposited money for allotment of 
shares ina limited Company and the company went 
into liquidation before the allotment was made: 

Held, that he was entitled to interest on the money 
deposited only from the date of demand, 


O. L. CF THE B, E, E. OC. LID. V. KANNIBAM,. 


; 141 I. 0. 
Nanchappa Goundan’ v. Ittichathara Mannadiar (2), 
referred to. [ibid.] 

Civil Miecellaneous Appeal againat an 
order of the District Oourt, Bellary, dated. 
the llth December, 1928 and made in 
I A. No. 382 of 1928, in O, P Noa. 1 and 19 
of 1926, on the fileof the High Court of 
Madras f 

Mr. V. S. Narasimhachariar, for the Ap- 
pellant, r 

Messrs, S. C. Venkatachariar and L. 
Krishna Doss, for the Respondent. 


Judgment.—The relevant facts in this 
appeal are that the reapondent’s firm pur- 
chased 110 shares in the Bellary Electric 
Supply Oo. Ltd., at some time previous to 
October 14, 1925, and tbat on that date on 
behalf of his firm the respondent deposit- 
ed Rs. 1,400 withthe ccmpany in respect 
of 140 more shares, The application for 
the 140 shares Ex, 1 dated October 14, ` 
1$25, contains the words “I request you to 
allct me" 140 shares. No share certificate 
was admittedly issued in respect of the 
140 shares nor was a letter of allotment 
sent. The company went into liquidation ` 
on a date subsequent to October 14, 
1925, and the respondent now calls upon 
the Official Liquidator to refund the 
Rs. 1,409 because no allotment of shares 
had been made tohim. The Official Li- 
quidator contends that there was such an 
allotment. The learned District Judge 
found after an elaborate examination of 
the facts andthe documents that there was 
no allotment. The short point ie, was there 
an allotment? The respondent filed an 
affidavit setting outthe above facts. No 
counter-affidavit was filed. At the kear- 
ing two witnesses were called. The respon- 
dent (there the petitioner) examined cne 
8. M. Huseain once Managing Director of 
the Bellary Electric Supply Oo. Hestated 
that the Members Register Ex, II which 
purported to show that on 14th October, 
1925, 140 shares were allotted to the res- 
pondent could not in fact be relied upcn 
as the rubber stamp cf the ccmpany was 
not placed upon the respondent's page 
nor did it appeercn Ex II the Members 
Register. The eppeilant examined a clerk 
of the company mbo states that although 
the allotment was suthorised by the Man- 
aging Director andthe entries made in 
Ex. II ‘che applicant was not notified of 
the allotment.” The appellant relies on 
8.40 of the Indian Compauies Act. The 
Register of Meinbers ebal) be prima facie . 
evidence of any matters by this Act direct- 
ed or authorised to be inserted therein 
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and argues that Ex. II raises a presump- 
tion of allotment which the respondent 
‘(who did not give evidence) has not rebutt- 
‘ed. The respondent could, of course, have 
been cross-examined on his affidavit but 
the appellent did not give him notice to 
appear for this purpose. Any presumption 
unders.40 was clearly rebutted by the 
evidence of the above two witnesses. 

_ But apart from this aspect of the case 
there is ample authority for the proposi- 
tion that the mere entry of a share holder's 
name in the Company’s register is insuffi- 
cient to establish that an allotment of 
shares was infact made, Anapplication 
for shares is an [offer and like any other 
offer must not only be accepted but the 
acceptance must be communicated to the 
person making the offer. No Indian case 
in point has been cited but in In re The 
Universal Banking Corporation (1) it was 
held that the principles governing the 
formation ofa contract between a Oom- 
pany anda member of the public are 
identical in principle to these regulating 
the contractual relations between individu- 
als, The facts in the above case are suffi: 
ciently similar to the facts in this appeal 
and it was held that a gehare-holder to 
whom the fact that an allotment of shares 
had been made had-not been communicat- 
ed, wasnot bound byany contract The 
mere entry of his name on the register 
was held not sufficient for this purpose. 
We, therefore, agree with the decision of 
the learned District Judge. 

The lower Court has allowedjthe petition- 
er interest. at 6 percent. from October 
14, 1925,andthe appellant contends that 
interest should be payable only fromthe 
dateofdemand. We think that this con- 
tentioa must prevail, The law relating 
to the payment of interest is dealt with in 
Nanchappa Goundan v. Ittichathara Mani- 
nadiar (2), the effect of which is that 


the provisions of the Interest Act are all- 


comprehensive and interest can only bs 
allowed in accordance therewith. Ap- 
plying that priaciple it is clear that this 
payment of Re. 1,400 cannot be construed 
to be “a debt or sum certain payable at 
8 cetain time...by virtua of a writtenin- 
strument.” It ia payable “otherwise” (i. e, 
as money had and rezeived) and interest 
ie, therefore, only recoverable from the date 
of demand, that is, petition 27th July, 


(1) (1868) 3 Oh. App. 40 

(2) 127 Ind, Cas. 630; (1930) M. W. N. 438; 53 M. 
549; 31 L. W. 655; A. I. R. 1930 Mad, 727; 59 M, L. 
J, 358; Ind, Rul; (1932) Mad, 1014, š 
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1928, We, therefore, vary- the deeree of the 
lower Uourt to this extent and with this 
variation dismiss this appeal with costs 
here and as decreed in the lower Court. 
N.K./4. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Execution Second Civil Appeal 
No, 1374 of 1930. 
March 31, 1932, 
MOKEBJI AND BENNET, Jd, 
Musammat DHAPO—J upameEnt.Destor— 
APPELLANT 
versus 
BAKRIDI—Deoxree HoLDER— 
OPPOSITA Party. 

Limitation Act (IX of 1908), Sch. I, Art.-181— 
Civil Procedure Code (Act V of 1908), s. 144—A pplica- 
tion for restitution—Limitation—Starting point-- 
Date of decree of first Appellate Court or decree in 
second appeal, X f 

Under Art.18! ofthe Limitation Act the right to apply 
for restitution on the reversal of a decree on appeal 
arises as soon as the decree is reversed in appeal; and 
is not suspended by the filing of a second appeal 
against the appellate decree. Hari Mohan Dalal v, 
Parmeshwar Sahu (1), followed. Ramjhujawan Tha- 
kur v. Bankey Thakur (2), explained, 

Execution Second Oivil Appeal from a 
decision of the Additional Subordinate 
Judge, Meerut, dated the 29th July, 1930, 

Mesers. U. S Bajpai and S. B. L, Gaur, 
for the Appellant. : 

Mr. S. N, Gupta, for the Respondent. 


dudgment.—Two points have been 
raised in this appeal. Oheis really a ques- 
tion of fact, and the other is a question of 
law, Ifwe had to decide the question of 
fact, we, probably, would have been inclin- 
ed to remit an issue, but that is not neces. 
sary in the view we take of the point of 
law. 

One Ramji Lal got a decrea for money on 
29th of August, 1925, againstithe respondent 
Baqridi. Having got his decree, Ramji 
Lal proceeded to realise by attachment of 
an immoveabls property. Ramzan, Baaridi'’s 
brother, laid claim to that prop- 
erty. Taos claimant and the decree-holder 
came to terms, and the property was 16- 
leased from attachmenton Ramzan psying 
a sum of Rs. 400 towards the decree, 

Bagridi appealed against the decree pass- 
ed in favour vi Ramji Lal, and his appeal 
was allowed on 6th May, 1926. Ramji Lal 
filed a second appeal which was dismissed 
on 7th February, 1927, 

Baqridi made an spplication under s. 144 
of the Ccde of Oivil Procedure against 
Ramji Lal's widow, Musammat Dhage, the 
appellant before us, for recovery of the 
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sum of-Re.- 400 which had been paid by 
Ramzan to Ramji Lal. This application 
was presented on 16th of January, 1920. 

Uusammat Dhepo objected to the appli- 
cation on two grounds; the first is that 
Baqridi is not entitled to recover the money, 
he himself not having psid it, and the 
second is that the- application is time- 
barred. 

The firat Court dismissed the application 
on the ground of limitation, and the second 
Court has allowed the application. 

As we have stated, there were two ques- 
tions, one of fact and the other of law. The 
question of fact is whether it was Baqridi’s 
money that was paid to Ramji Lal,. or 
whether it was Ramzan’s money that 
Ramji Lal, got. It Ramzan,in order to 
have a clear title to his property, paid 
money to Ramji Lal. Bagridi would have 
no right to recover it. As there was no 
clear finding on thie point, if we had to 
decide it, iv would have been necessary for 
us to remand an issue, But the appeal 
succeeds on the ground of limitation. 

To this application of Baqridi Art. 18] 
applies. Thisisthe view taken in this 
Court. Then the limitation of three yeara 
begins to ron from the date on which the 
rightto apply accrues. The question ie, 
did theright to apply for restitution accrue 
on 6th May, 1926, or on 7th of February 
1427, The right to apply for restitution 
accrued as soom as Baaridi’s appeal suc- 
ceededin the firat -Appellete Oourt. That 
rightto apply for restitution was not in 
any way suspended by the fact that Ramji 
Lal filed a second appeal. 

It has been argued that Baqridi took the 
precaution of waiting to see how the 
second appeal fared. ‘hat may be a mat- 


terof precaution, good for Baqridi to take, © 
but that was no resson why he should wait - 


for three years after the decision of the 
High Court. Hehsd more than two yeara 
within which to apply after the decision 
of the High Court, and the taking of the 
precaution mentioned need not have hurt 
him. Wehave the simple words of the 
third column of Art. 181 to interpret, and 
the only wsy in which we can interpre} 
isto.say that the right to apply accrued as 
soon as the decree in favour of Ramji Lal 
was reversed. 

We are fortified in our opinion by the 
decision of three learned Judges of the Oel- 
cutta High Court in the case of Hari 
Mohan Dalal v. Parmeshwar Sahu (1). 


' (1) 117 Ind. Oas. 543;56 O. 61; A. I. R, 1928 Cal, 
646; 32 O. W, N. 971; I. L. T.40 Oal 178. 
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The learned Oounsel for the respondent 
has referred us to thecase of Ramjhujawan 
Tkakur v. Bankey Thakur(2), In that case the 
learned Judges considered that the Second , 
Appellate Oourt’s date was the material 
date. But the facts were such as did not 
call for any inquiry as to whether the lower 
Appellate Court's date, or the date of the 
judgment of the High Court, was the 
material date. The application was one for 
ascertainment of mesne profits. Thatappli- 
cation could be made only when delivary of 
possession had been made in favour of the 
applicant. The delivery took placa some. 
time in 1925, and the application was 
amply within three yeara from that date, 
In this view, the investigation of the learn- 
ed Judges would appear to have been un- 
necessary. In any case, we prefer tt follow 
the Oalcutta case, whic: is in accordance 
with our own Opinion. 

We allow the app2al, set aside the decros 
of the lower Appellaie Court and restore the 
order of the court of firat instance, namely 
dismissing Baqridi’s application for resti- 
tution. The appellant will have her costs 
throughout. 

2 peal allowed. 
1928 Pat, 


: Ap 
(2) 114 Ind. Oas, 476; 7 Pat. 794; A.I. R. 
598; 10 P. L, T. 49. 


MADRAS HIGH COURT, 
L:tters Patent Appeal No. 29 of 1927. 
Ssptember 20, 1932, 

Jicxson AND Mooxatr, JJ. . 
. MUTBUKUMARA BLIHAPTHIAR— 
PLAINTIFF —AP2ELLANT «© . 7) 
versus DEDET 
SIVANARAYANA PILLAI AND ANOTHRR—. 
— DEFE 4D aNT8S—RESPONDENT3. : 
Hindu Law—Joint family—Alienation , by co-par- 
cener—Subsequent suit for partition—Alienee’s rights 
—Crucial date—Date of alienation or date of suit. 

Where a co-parcener of a joint Hindu family’ 
alienates family property and another co-parcener 
subsequently sues for partition of his share, the 
alienee’s right to the property must be worked out. 
by taking the property of the family as at the date of 
the suit and not as it was ab the date of the alienation. 
|p. 126, col. 2.] 

The alienee in such cases takes a fluctuating in- 
terest. The contingency of death stands asan arbi-° 
tary exception to this rule and there is no reason 
to import other exceptions. Rangasami'v. Krishnay- 
yam (5), followed, Chinnu Pillai v. Kalimuthu - 
Chetti (2), not followed. [ibid.] 

[Case law reviewed.] , , 

Letters Patent Aprea’ against the judg- 
ment of Mr. Justize Dsvadois in 8. A. 
No. 255 of 1924, prefarred against the decree 
of the Osurt of the Additions] Subordinate 
Judge, Tinnevelly, in A, 8. No, 171 of 1923, 
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(A. B. No. 1256 of 1922, District Court of 
‘Tinnevelly) preferred against that of 
the Court of the District Munsif, Tinne- 
. velly, in O. 5. No. 420 of 1920, 

Meeesrs. K. Rajah Ayyar and V. Rama- 
swami Ayyar, for the Appellant. 

‘Mr. T. M. Ramaswami Ayyar, for the 
‘Respondents. 

Jackson, J.—The facts sxe set forth 
in jhe judgment under appeal.and need not 
be re stated in detail, 

The defendant is alienee from a brother 
ina Hindu joint family and by virtue of 
the alienation defendant got iato posses- 
sion. of 8 certain parcel of land. The rest 
of the joint family property was dissipated, 
and then plaintiff, the other brother, sued 
for partition of this parce), District Munsif 
diemisséd his suit. Subordinate Julge 
decreed him amciaty. A single Judge of 
this court again dismissed the euit, and 
plaintiff appeals under the Letters Patent, 

The parties agree that at the time of the 
alienation thedefendant purchased the right 
to compel partition of the brother’s share 
as it then stood. The plaintiff reads this 
as meaning that one-half was purchased, 
and from the property existing at the time 
cf the partition suit defendent can take 
tnab half. The defendant would read into 
it something more, that he purchased not 
only the right to the fractional share, 
but the right to divide the family property 
as it stood on the date of alienation. Pat 
mathematically it may be said that plaint- 
iff concedes that defendant has one-half 
and defendant claims one-half, 

Ii is a questiou which as the authorities 
abundantly show cannot be decided by 
pure law or logic. 

That alienations of a co-parcener‘s share 
are inconsistent with Hindu Law is laid 
down by the Privy Council in Suraj Bansi 
Koer v. Sheo Pershad Singh (1), referred to 
by Arnold White, O. J. in Chinnu Pillai 
v. Kalimuthu Chetti (2) and Sankaran 
Nair, J., on page 56*, 

But it was held that ia equity a person 
who had parted with his money should re- 
ceive something in exchange, and, therefore, 
in Deendayal v. Jagdip Narain Singh (3), 
the alienee was given aright limited to come 


(1) 5 O. 148at p.166; 61. A. 88:4 0. L. R. 222; 4 
Sar, P.O, J. 1; 3 Suth. P. O, J.589; 2 Shome L. R. 
242 (P.O). 

(2) 9 Ind. Oas. 596; 35 M. 47 at pp. 52, 56; (1911) 
Li. W.N. 2389 M.L, T. 389; 21M. L. J. 
246. . 

(3) 3 O. 198 at p, 209; 1 O. L. R. 49; 4 I. A. 247: 3 
n O. J. 730; 3 Suth. P, O, J. 468; 1 Ind. Jur. 604 

P. Q,). : 
*Page of 35 M.~JEà.] 
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pelling the partition which his -dabtor 
might have compelled had he been so 
minded before the alienation of his share 
took place. 

In Hardi Narain Sahu v. Ruder Per- 
kash Misser (4) the Privy Oouncil inter- 


“prets: this in the sense that “only that 


pessed which the father, the person against 
whom the decree was obtained, had.” A 
very natural proposition, if one may say 
so, that a man cannot sell more than he 
has got “Not the share in the property, 
but the right which the father would have 
to a partition.” 

Of course, this right to a partition termi- 
nates upon death; and a co-parcener always 
holds the right subject to this contingency. 
So, if the decree-holder literally bought 
cnly what his vendor had, he brought the 
right of partition subject to thie contin- 
gency; and when bis vendor died, he would 
have no right et all, 

That seems to be hard logic, and in 
Suraj Bansi Koer v. Sheo Pershad Singh 
(1) the alienee was allowed the right even 
siter tbe death of the slienee “in Madras,” 
the Privy Council observes on page 173*, 
“the mortgage executed by the alienor in 
his life time might operate after his death 
asa valid charge,” and in the Bengal case 
under consideration it holds that the execu- 
tion proceedings had gone so far as to con: 
stitute a valid charge which could not: be 
defeated by death before the actual sale, 

If this isso, it isa clear departure from 
the dictum that an alienor could only sell 
what he had. He hada right subject to 


‘the contingency of death, and he gold a 


right not subject to the contingency of his 
death. 

This difficulty wasZpreesed upon the re- 
ferring Judges in Rangasami v. Krish- 
nayyan (5) and they thought thet in logic 
the alienee would be subject to all con- 
tingencies such as births diminishing his 
alienor’s share, and his alienor’s death ob- 
literating that share. They referred to a 
Fall Bench the question ‘to what 
share in the property is the plaint- 
iff entitled?’ The Fall Bench held that 
the purcheser takes an uncertain and fluc- 
tuating interest. It did not decide what 
would be the effect of death, but ob:erved 
cbiter that because the interests carved 
out at the sale vest in the purchaser at 
once, the subssquent death of the vendee 
cannot divest the interest which has once 

(4) 10 0. 626 at pp.635, 636; 11 I. A. 26; 8 Ind. 


Jur. 211; 4 Sar. P, O. J. 510 (P, O), 


(5) 14 M. 408 at p. 410. 
*Page of 5 O.—[#d.] 
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vested. On this line of reasoning the 
other subsequent contingencies sach as 
births into co-parcenary might, it may be 
thought, have been treated as not affect- 
ing the vested interest; however the Full 
Bench held that the alienated share is affect- 
ed by subsequent births, and is to be recokon- 
ed with reference to the joint family as it 
stands at the time of the suit for partition 
and not as it stood at the time of aliena- 
tion. 

In Hardi Narain Sahu vå Ruder Perkash 
Misser (4) the family consisted of father, 
mother, and minor sen, The father alienat- 
ed his share and then made over his 
interest to his con who sued the alienee for 
poesessicn. 

The Calcutta High Court treating it as 
a cuit {for partition decreed that the minor, 
the mother, and the father’s slienee should 
eack have one-third. The slienee appealed 
claiming a half. It is not quite clear upon 
what he besed thie plea but apparently 
(page 633*) Mr. Dcyne on his behalf while 
conceding that the mother would in Ben- 
gal be entitled to one-third on partition 
argued that before partition she only had 
a maintenance right, and probably claim- 
ed that the alienee had carved out interests 
at the sale which would vest in him at 
once, the language of the obiter upon 
death inthe Madras Full Bench case. The 
Privy Council quoted page (635-6*) the 
passage already cited from Deendayal v. 
Jugdip Narain Singh (3) “only that pass- 
ed which the father had” and also quoted 
“sy long a8 Bhagwa lived the alienee 
bad aninterest in the property which 
entitled him to demand a partition”, and 
it then proceeds. ‘The interest which is 
purchased is not, a3 Mr, Doyne argued, 
the sbare at that time in the property, but 
it isthe right which the father, the 
debtor, would haveto & partition, and 
what would come tohim upon the parti- 
tion being made. That is the answer to 
Mr. Doyne’s argument that the father 
was entitled to a half.” 

Then it seems to have been suggested 
that in any case the Calcutta High Court 
did wrong to decree partition, snd the 
rights of asecond son who had been born 
into the family should beconsidered, The 
Privy Council agreed that the decree 
was not proper, but the person appealing 
was the slienee, not the minor, and as 
the decree for partition gave him amore 
favourable decree than he may have been 
entitled to, and as no one was urging 

*Pages of 10 Cel.—|Hd,] — 
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that he should have less than what the de- 
cree gave him (there was no cross-appes!) 
there was no ground for altering it. 

The question whether the slienee’s suit, 
was maintainable after the alienee’s death 
came directly before our court in Aiy- 
yagari Venkataramayya v.. Aiyyagart 
Ramayya (6), Davies, J., was inclined to 
follow Rangasami v, Krishnayya (5) to its 
logical conclusion, holding that death was 
a contingency operating on the pur- 
chaser’s fluctuating interest. Benson, J., 
thought thatthe point was decided by 
authority, They referred the question 
whether the suit was maintainable to a 
Full Bench. Arnold White, O. J. and 
Moore, J., agreed with Benson, J., that 
there was authority for an affirmative answer 
and preferred simply , stare ° decisis. 
Bhashyam Ayyangar, J., took the oppor- 
tunity;to traverse the whole question, and 
expressed the opinion that Rangasami v, 
Krishnayyan (5) was wrongly decided. 

He quotes page 705* the definition of the 
alienee’s right in Deendyal's case (3) which 
has also been quoted above, and puts in- 
to his own italics the words “before the 
alienation of hisshare takes place.” There 
does not seem to be any warrant for this 
special emphasis. In this case there was 
no question of fluctuating interest, and 
the sentence might have stopped with 
“compelling the partition which his debtor 
might have compelled” without injury to 
its sense. Even if ‘before the alienation 
of his share’ has special significance, 
which I doubt, at most itis a mere obiter 
on a question not discussed in the case, and 
upon which it would be most dangerous 
to build. 

Bhsshyam Ayyangar, J, next discusses 
Suraj Bansi Koer v Sheo Pershad Singh (1) 
and then Hardi Narain Sahu v. Ruder 
Perkash Misser (4) which he summarizes 
in this manner, page 7094: 

“During the pendency ofthe suit another son 
was born tothe judgment-debtor and it was contend- 
ed before the High Court that a share should be 
allotted to such son also.. ...The High Court 
overruled this contention....The case‘ was carried 
in appeal tothe Privy Council by the purchaser... 
the decision of the Privy Council preceeds on the 
footing that neither the birth of the second son 
nor the death ofthe mother affected the share to 
which the purchaser became entitled.” 

As I have shown above the Privy Oouncil 
so fer from making this the footing or 
basis of its decision, absolutely declined 
to go into the matter. 

Lastly Bhashyam Ayyangar, J., notices 

(6) 25 M. 690. 

*Pages of 25 M.—[Ed.] 
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Madho Pershad v, Mehrban Singh (7) where 
the Judicial Committee ruled in unequi- 
vocal’ terms that the death of thé alienor 
zamin renders it impossible to order 
partition and charge his divided share 
with the money paid him by the alienee 
But this was distinguished by the Fall 
Bench as referring only to the Mitakehara 
Law, obtaining in Oudh, 

Then on page 713* Bhashyam Ayyangar 
J. gives it as bis opinion that the actual 
decision in Rangasami v. Krishnayyan (ô) 
“is opposed to the principle on which the 
above decisions of the Privy Council pro- 
ceod”, 

But as pointed out above Deendayal v. 
Jagdip Narain Singh (3) is only applicable 
if emphasis is given :to special words, and 
Hardi Narain Sahu v, Ruder Perkash 
Misser (4) is not applicable at all. If 
Suraj Bansi Koer v, Sheo Pershad Singh (1) 
isauthority for the proposition that death 
does not affect ths alienee's right, that 
proposition ia not founded there on any 
. principle, bat emphasis rather is laid on 
the peculiar circumstances of that casa 
where execution had proceeded almost up 
to sale, 

However, when the question of fluctua- 
tion came direstiy before the referring 
Judges in Chinnu Pillai v. Kalimuthu 
Chetti (2) they declined to accept the 
authority of Rangasami v. Krishnayyan 
-(5);and; thinking that the doubts entertain- 
ed by Bhashyam Ayyangar, J. were well 
founded, they referred to a Fall Bench the 
question, whether tha mortgagee of a 
Hindu is entitled to proceed against the 
share of a son subequently bora, in family 
property mortgaged by him. A Bench 
of five Judges was .constituted sə that if 
necessary it might overrule the Bench of 
four which decided Rangasami v. Krish- 
nayyan (5). But unfortunately one of 
these five dropped out andthe Bench as 
finally constituted only contained four. 

Sir Arnold White, O. J. quo‘es (page 5:7) 
with approval the view of the referring 

Jadges in Rangasami v. Krishnayyan (5), 
bat says that it is a position which the 
Full Bench declined to accept. But as he 
shows immediately afterwards the Fall 
Bench did accept the position so far as to 
tule that the purchaser takesan uncertain 
and fluctuating interest, What they did 
was to modify this rule by suggesting 
obiter two exceptions, Whereithe Auctuation 
has worked out to the benefit of the alienee- 


(7) 18 O. 157. in 
{Page of 35 M—[Ed] 


“*Page of 25 M, [Ed] 
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by his alienor's share increasing on the 
death of other members of the co-parcen- 
ary, and where the share might seem 
to be obliterated by the alienor's death. 

The learned Ohief Justics then points out, 

as I have observed above, that the argument 
for excepting death might serva to except 
any fluctuation. He next refers to Atiyya- 
gari Venkataramayya v. Ayyagari Ramayya 
(6), which settled, for this presidency that 
death is an exception, and concludes:— 
“ It seems to me that when once itis held that the 
death of the alienor does not create any right of 
survivorship to the other co-parceners it follows 
almost esa necessary corollary that the quantun of 
interest which vestsin the ‘alienes is not affected 
by subsequent charges in the number of co-parceners” 
This is good logic; butit is equally good 
logic to aay that if the alienor only sella 
whet hehes got and no more, it follows 
as a necessary corollary that the interest 
of the alieneco fluctuates. We start with 
the principle ‘only that passed which the 
alienor had’, We recognizs an arbitrary 
exczption that death does not diminish 
the alienee’s rights; then we make the əx- 
ception itself the principle, the turning 
round at that point, conclude that some. 
thing passed which the alienor had not got. 
A vicious circle. Hither view ig rational, 
but itis impossible to pick fout one of 
them as exclusively based either on law, or 
on logic, 

Benson, J. accepted and treated as the 
principal part of his judgment the descrip- 
tion of Hardi Narain Sahu v, Ruder Per. 
kash Misser (4) given by Bhashyam Ayyan- 
gar, J. in A1yyagari Venkataramayya v. 
Aiyyagari Ramayya (6). 

Munro, J. contined himself to a simple 
affirmative. Sankaran Nair, J pointed cut 
that in sheer logic if one fluvtuation such 
as death could not affect the alienee’s 
right, then no fluctuation would affect it, 
The question was not dependent on Hindu 
Law, In equity _ Aiyyagarit Venkataram- 
ayyav. Atyyagart Ramayya (6) should be- 
approved, and in equity the slienee should 
not be given more than he had at the time 
of the alienation, It is more consistent 
with equitable principles te hold that the 
purchaser gets the share which his vendor- 
was entitled to atthe time of alienation 
rather than that he gets a flactuating share 
and he reaches the same conclusion as I 
have reached, that there is no final decision 
on the point to ba found in the Privy 
Council cases, So it is held by this Bench 
that the alienee’s share does not fluctuate, 
but isto be reckoned as.from the date of 
the alienation, Four Judges, therefore, have: 
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held thatthe share does, and fcur have 
held thatit does not fluctuate. 

In thisstate ofthe law the respondent 
contends that Chinnu Pillai v, Kalimuthu 
Chetti (2) andRamaswami Iyer v. Venkata- 
ram Iyer (8) authorize him to work out a 
partition as on the date of the alienation. 
Ramaswami Iyer v. Venkataram Iyer (8) 
merely makes what was condoned in Hardi 
Narin Sahu v. Ruder Perkash Misser{(4), a 
rule of practice, allowing courts to decree 
partition in a suit for recovery of posses- 
sion, and has no bearing upon the theo. 
retical problem. 

The appellant relies upon Manjaya 
Mudali v. Shanmuga Mudali (8), where 
the recognized law is clearly stated 
and Bakewell, J. points out thatike right 
of the alieneeisin personam and notin rem. 
This judgment would have afforded useful 
material for answering Mr. Doyne in Suraj 
Bansi Koer v. Sheo Pershad Singh (1); and 
meeta the tkeory that tho share 18 some- 
thing more material than a mere fraction, 

In Subbe Gounda v. Krishnamachari 
(.0) isis held that purcheser hea osly an 
equity as against the other members of 
the co-parcenary to work out -his intercals 
by a suit for general partition. It is not 
suggested that his equity extends to 
working out a partition asirom the date 
of the elienation; nor indeed do I 
find this suggested anywhere except in the 
judgment under appeal. Mr. Justico 
Devadoes thinks it well settled by Chinnu 
Pillai v. Kalimuthu Chetti (2), that the 
time at which the share of the slienating 
brother should be determined ie the date 
of the alienation. I agree co far as the 
bare amount of the share, the fraction, 
is concerned. But in thas case ik was 
never considered that the hotchpot should 
be teken as that which exisied on the 
date of alienation. That question waa 
never raised. Then his Lordship cites 
Ramaswami Iyer v. Venkataram Iyer (8), 
‘without showing it to have greater import 
than I have found it to have. So that 
in effect thie judgment is eimply based 
upon what the learned Judge thinks would 
be equitable, and considering the siate 
of the law, no other basis is possible. 


(8) 75 Ind. Oas, 406; 46 M. 815; 45 M. L. J. 203; 
18 L. W. 183; (1923) M. W. N. 786; A, L R.1924 Mad, 


81. 
(9) 22 Ind. Oas. 555; 38 M, 684; 26 M. L. J. 576; 1914 
. W. N, 356 
(10) 68 Ind, Cas. &69;45 M, 449 at p. 460; 30 M. 


LT. 217; 42 M. L. J.372; 15 L,W. 537; (1922) M. 


W.N.269; A. L R.1922 Mad. 112., 
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lt remains for us to see if we agree 
with this view of equity. 

In my opinion tbe most equitable and 
logical view of this vexed question: is that 
the slienor cannot part with more than 
he has got; that is a basic principle which 
I can understand and I should have been 
guite prepared to hold that ss the right 
of the alienorgbecomes extinct upom his 
death, the right of the alienee becomes 
extinct also. However, the contrary opinion 
is founded upon a long series of cases 
and I agree with the Full Bench in 
Aiyyagart Venkataeramayya v. Aiyyagart 
Ramayya (6) that even at that date it 
was too iate to think of upsetting 
it. A 
So the contingency of death stands as 
an arbitrary exception to the rule that the 
right is fluctuating. 

But 1 ses no reason to import other 
exceptions, and prefer the decision of the 
four Judges in Rangasami v. Krishnayyan 
(5), to the decision of the four Judges in 
Chinnu Pillai v. Kalimuthu Chetti 
(2), The former decision’ is logical, and 
quite equilable, for the aslienee has only 
bimeelf to think if by delaying his right 
to compel partition he finds his security 
diminiehed, 

Holding this view I find no basis for. 
the proposition that when he does {compel 
partition the slienee’s right tojthe prop- 
erty must be worked out as from the. 
date of the alienation. And even if I agreed 
with Chinnu Pillai v. Kalimuthu Chetti 
(2) that the share ceases to fluctuate from 
the date of alienation, I should rot be 
prepared to go further snd say that there 
must be.a hotchpot hooked to the same 
date, Such etheory would be very cumber- 
some to work out in practice, for the court 
might have to take into account transac: 
tions which had long psssed beyond the 
memory of the parties, It is troublesome 
enough deeling with the present day 
ectualities of a partition suit. J, therefore, 
hold that the appellant is entitled to 
teke the family property as existing on the 
date of hig suit. 

This restores the decree of the Sub- 
ordinate Judge and the appeal is allowed 
with costs of both appeals in this 
court. : è 

Mockett, J.—I entirely agree, 

I would only add that on a close examina- 
tion of the cases cited there does not 
appear to bean exact authority covering 
the point which we have had to consider. 

I concur with the view of my learned 
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brother that equity is best served by 

taking the property of the family as it 

'Btands at the date of the partition suit, 
N. K fa. Appeal allowed. 


ALLAHABAD HIGH COURT, 
Criminal Appeal No, 1013 of 1931. 
> February 22, 1932, 
PULLAN, J. 
ABDUL alias ABDUL KARIM anD 
ANOTHER—Å PPELLANTS 
VETSUS 
EMPEROR—RBE:PONDENT. 

Penal Code (Act XLV of 1860), ss. 866, 876—Elements 
of offence under—Kidnapping or abduction to be proved 
—Sexual iptercourse with minor girl with her consent 
—If constitutes rape—Criminal Procedure Code (Act V 
of 1898), s, 2387—Charge under 3. 866—Convietion under 
3. 876—Legality. 

To prove an offence under s. 366, Penal Code, it ia 
necessary to show that the girl or woman has been 
kidnapped or abducted from herlawful guardian- 
ship, 

Aman who committs sexual intercourse with a girl 
ina field near her own home without having any 
intention of taking her away with him is not guilty 
of san offence under 8, 366, Penal Code, but a 
man who has intercourse with a minor girl even 
with her consent is guilty of the offence of rape. 

Under 8.237, Criminal Procedure Code,a person charg- 
ed under s. 366,Penal Code, may be convicted under s. 
376 though no specific charge of this offence was made, 

Oriminal Appeal from an order of the 
Sessions Judge, Bijnor, dated the 1%th 
November, 1431. 

Mr, K, O Carleton, for the Appellants. 


The {Government Pleader for the 
Crowa. 

dudgment.—Musammat Baddo a 
chamar girl, who is said to be bet- 


ween 14 and 16 years of age, went to a 
Police Station on the lsth of January 
1931, and made a report which is taken 
to be one under s. 354, Indian Penal 
Oode against four persons, two of whom 
Abdul Karim and Abdul Hasan, are now 
appellants in this court. There is very 
little in the report and the girl's father 
Jagna was not catisfied with the fact 
thet no investigation was made. Ha 
made a further complaint to the Superin- 
tendent of Police and investigation fol- 
lowed in which the following facts came 
to be known. The girl used to go to the 
house of these Muhammadeane to do work, 
She knew them well and was on friendly 
terms with them, Ons day they called 
her into a sugar cane field and hed 
sexual intercourse with her. They also 
dressed her up in some Muhammadan 
clothes which they subsequently removed. 
Shoe never left the village and. she was 
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found shortly afterwards by her father on 
whose instigation she seems to hava 
made the report on the following day. 
An attempt was made to show that these 
Mubammedans and others wera ina con- 
spiracy to abduct this girl to Simla for 
immoral purposes, but no such case is 
established by the evidence. It is, how- 
ever, proved that the girl was seen with 
these men, that she went into a sugar 
cene field with them, and that she ex- 
chenged her clothes for Muhammadan 
clothes, Medical examination disclosed 
the fact that she was not a virgin, but 
no question was aeked to the idoctor ag 
to whether she had been recently de- 
flowered or was habituated to sexual in- 
tercourse. As she as never suggested 
that any viclenea was used to her, it is 
probable that she hed submitted to these 
men cn previous cceasions. Both the 
appellants have been convicted of an 
offence undere, 266, Indian Penal :Ccde, 
In order that this offence may be proved 
it is necessary to show thatjthe girl or 
woman has been kidnapped or abduoted 
from lawful guardisnship. This girl was 
in tbe guardianship of her father as her 
gauna ceremony had not been performed, 
but I am unable to hold that ehe hag 
ever left the guardianship of her father. 
She never appears to have gone more 
than a very short distance from {her own 
home and there is nothing to suggest to 
my mind thatthe accused had any in- 
tention of taking her away. No doubt 
they amused themselves with her and 
dressed her up in some fine clothes in 
order to please her but this does not 
prove that they intended to take her 
away from homes or to do anything mora 
than have sexual intercourse with her. A 
man who commits sexual intercourse with 
a girl in a field near her own home 
without having any intention of taking 
her away with him is not guilty of an 
offencs under s. 365, Indian, Penal Code, 
bat a man who has intercourse with a 
minor girl even with her consent is guilty 
of the offence of rape. In the present 
caso the accused were not separately 
charged with repe but they were both 
asked whether they had intercourse with 
the girl snd they both eaid that they bad 
not, Sexual intercourse in fact forms the 
principal part of the allegations made by 
the girl and there is no doubt that 
technical rape was committed. Although 
no specific charge of this offence was 
made a conviction for rape may be. passed 
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by this court under the provisions of s. 
257, Oriminal Procedure Oode. In my 
opinion the offence is not one which 
calls for heavy punishment. Already the 
accused have been put to considerable 
expense and they have spent some days 
in Jail. I consider that they have been 
sufficiently punished. I alter the con- 
viction from one under s. 366 to one 
unders. 376, Indian Penal Oode, and 
Sentence them to so much rigorous im- 
prisonment a3 they have already under~ 
gone and I maintain the order of fine. 
if thea fine has alrealy besn paid they 
need not surrender to their bail. I cor 
firm the order by which the amount of 
fine was paid to the girl by way of com- 
pensation. f 

N/A, Order accordingly. 


~ 


ALLAHABAD HIGH COURT. 
Civil Revision No. 471 of 1930, 
July 6, 1931. 
SSLAIMAN, AG, O. J. AND San, J, 
Lala LACHMS NARAIN—Osszcror— 
APPLIOANT 
VETSUS - 

PIAREY LAL-—DRORRE HOLDER AND AN- 
OTHER—J UDGMANT-DEBTOR— OPPOSITE PARTI, 
ke Civil Procedure Code (Act V of 1908), O. XXI, r. 
49—Partnership—Decree against partner—Appoint- 
ment of Receiver for partnership property—Legality. 

Under O. XXI,r 49, Civil Procedure{Code, whilo 
charging the interest ofa partner who is a judg- 
ment-debtor and vesting it inthe Receiver, the court 
cannot appoint the Receiver as manager of the 
entire partnership as thisceurse will involve the 
consequence of the dispossessing of all the other part- 
hers, It isonly the interest of the partner in the 
partnership property which vests in the Receiver and 
Which can be dealt with by the court and not the 
entire partnership itself. 
~ Revision against an order of the Mansif, 
Hathras, dated the 8th November 193), 

. Mr, 8 K. Dar, for the Applicant, 

Messre. Panna Lil, S. N, Gupta and 
Hari Pal Varshini, for the Opposite Party, 
` gudgment.—this is an application in 
revision from on order, dated the 8th of 
November, 1930, passed by the Mungit of 
Bathras,in the execution department, 

Kedar Neth is a partner of a firm of 
which Lachmi Naraia is the other partner 
The interestof Kedar Nathin this firm 
was attached by the decree-holder and tha 
court passed an order under O. KAI, r. 
49, charging the interess of the judg- 
ment-debtor partner in the partnership 
property and appointing a Receiver of 
his share, It hastobe admitted that no 
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previous notice of the application, as re- 
quired by sub-r. (4) was issued to the 
other partner. This was undoubtedly ir- 
regular. The learned Munsif seeme . to 
suggest that this was cured bya subse- 
quent notice dated the 24th of June 
1930. But is that notice related tothe ques- 
tion whether the partner should not be 
prohibited from realising any debts „ in 
future. The irregularity, however, is not 
now ofany serious significance. because 
the -applicant does not object to the ap- 
pointment} ci the Receiver, nor wants 
that he should be removed. 

The court did not make any express 
order directing accounts: and enquiries, 
but it was underatcod that this followed 
from the appointment of the ‘Receiver. 
The court did order that the. Receiver 
should take over the booksof the frm, As 
the applicant was the manager of the 
firm and he was no party tothe execution 
proceedings, there was an irregularity in 
directing the Receiver [to take poseegsion 
of the bcoke, for it was intended that he 
should dos> even against the will of the 
managing partner. The tbooks were filed 
jn court by the Receiver and were ulti- 
mately takea away by the managing part- 
ner. Later on at the instance of the 
decree-holder the books were ordered to be 
produced in court and they were produced 
at one time, They were taken back by 
the manager, but were again filed in court. 
They have accordingly been ;brovght into 
court under its order. They had not been 
seized by the Receiver, Inthis there was 
no irregularity. It is open tothe learned 
Muneif rot to allow these booka to bs 
returned tothe managing partner if he 
has eny reasonable ground for suspect- 
ing that they have in any way been tamper- 
ed with. 

Theorder ofthe 8th of November 1920 
contains an expression of opinion that the 
court hes wide power and the only proper 
course Open to an execution cout is to 
vest all management of the partnership 
in the Receiver. That this was the inten- 
tion of tke learned Munsif appears from 
the subsequent order passed by him on 
the 18th of November 1930 under which 
he directed that in fulure none of the 
partners should realise any of the out< 
standing debte. 

We find no justification for holding that. 
under O. XXI, r. 49 while charging the 
interest of a partner whois a judgment. 
debtor and vesting it inthe Receiver the 
court can, appoint the Receiver as the 
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manager of the entire partnership which 
will involve the- consequence of the dis- 
possessing of all the other partners. It is only 
the interest of the partner in the partner- 
ship property which vests inthe Rsaceiver 
and which can be dealt with by the court 
and not the entire partnership itself, This 
part ofthe order is wholly unauthorised 
and is without jurisdiction. 

The order sought to be revised by this 
application is one disallowing the appli- 
cant's objection and holding that all the 
management of the partnership should 
vest in the Receiver. Weallow this revi- 
sion in part and set aside this portion of 
the order. The result is that although 
the Receiver will continue and the court 
will be at liberty to retain the account 
books, The applicant will not be prevent- 
ed from realising, if he so chooses, the 
debts ofthe firm, nor will the Receiver 
be authorised to manage the whole part. 
nership firm. The parties will bear their 
own costs. 

N/A. Revision allowed, 


— ee 


ALLAHABAD HIGH COURT. 
O1vil Revision Application No, 235 
of 1931, 

January 29, 1932, 
EULAIMAN AND YOUNG, Jd. 
Pandit SRIDATT — APPLICANT 
versus 
MOHAR SINGH AND ANOTHER— 
OPPOSITE Pasty. 

Civil Procedure Code (Act V of 1998), s. 115, O. 
XXI, r. 92—Inherent jurisdiction to set aside sale— 
If exists outside O. XXI—Honest mistake of auction 
purchaser—Sufficiency as ground for setting aside 
sale. 

Where a sale was set aside on the ground that 
the auction-purchaser laboured under an honest 
mistake that the amount for which the property was 
sold included the mortgage money also, but it appear- 
ed that he was not misled by anything done or said 
by the sale officer; 

Held, that the order of the court setting ‘aside 
the sale afterthe property had been knocked down, 
was ultra vires, as a court has no inherent 
jurisdiction to set aside a sale outside the pro- 
visions of O. KAT. [p. 130, col. 1.] 

Civil Ravision against an order of the 
District Judge, Saharanpur, datedithe 26th 
March, 193}. 

- Dr. M. L. Agar wala, for the Applicant. 
Mr. S N. Seth, for tne Opposite Party. 
Judgment.—This is an application in 

revision by the judgment-debtor arising 
out of a proceeding relating to the sale 
of his property. Shiamlal had a money 
decree against Shri Datt, in execution of 


. 141—~i7 & 18 


Seipair. 4. MOHAR SINGH, 
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which the zamindari property {of the 
‘judgment- debtor was attached. The court, 
acting under Chap. IV, r. 11 (2) of the 


General Rules (Oivil); appointed the 
Oollector as tha sale officer to conduct 
the sale. The sale proclamation stated 


that the amount of ths decree was Rs. 3,300 

the encumbrances on the property attached 

amounted to Rs. 2,000 and the estimated 

value of the property was Rs. 2,500. The 

property was put up at auction and several 
bids were made, including a bid by the 

decree-holder himself up to Rs. 2,300 which 
was followed by a bid made by the respond- 

dent auction-purchaser for Rs, 2,400. The 

property was knocked down to him, ' When 

asked to daposit 4th of the price, the 

auction: purchaser expressed his’ astonish- ` 
ment and told the sale officer that he 
had thought that the amount for which 
the property was knocked down included 

the mortgage money also. The sale officer 

considered that the auction-purchaser was 

honest in his statement, and reported to 

the civil Oourt that the property might 
be resold. Oa the receipt of the report 
of the sale offiser the court ordered: 


“T agree with the sale officer, Let the property 
be sold again.” 


The judgment-debtor appealed from this 
order to the District Judge, who dismissed 
the appeal holding that the order had 
not been paseed under O. XXI, r. 92, and 
no appeal lay tohim. The learned Judge 
thought that the court had in the exercise 
of its inLerent jurisdiction under s. 151, 
Oivil Procedure Uode set aside thesale. In 
revision the judgment-debtor challenges 
the propriety of the order of the first 
court. There is no doubt that no material 
irregularity in ths conduc: of the sale was. 
committed, because the sale officer correctly 
announced the price as given in the 
proclamation of sale. We may assume in 
favour of the auction purchaser that he. 
himself was under some misapprehension 
or mistake, Tas decree-holder who - was 
following close with his bids could not 
have been under any such misapprehen- 
sion. The learned Advosate for the respond- 
ent has argued that under O, XXI, r. 84 
no person cin bs declared to ba the 
purchaser until the court itself has declar-~ 
ed him to be ,the purchaser. He relies 
on the,cass of Jaibaadar Jha v. Matukdhart 
Jha (1), That case, apparently proceeded 
on the spacial practice which prevails in 
Behar, We are not concarned with that 


(1) 16 Ind, Oas. 115; 2 Pat, 548; (1923) Patj190; 4 
P, La T, 498; A. I R 51923, Pat. 525, 
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in this case. Here the Oollector was 
appointed the sele cfficer by the court, 
and it was he who bad to gell the prop- 
erty and to declare the purchaser. It 
was the cale officer who had to demand 
the deposit of 25 per cent. of the purchace 
mcney, under r. 84, Previous to his 
making such a demand, he necessarily 
declared the reepondent to be the pur- 
chaser. Uncer our rules the declaration ia 
not made by the court. If the respondent 
makes default, the property may have to 
be re sold, and he would be liable to make 
good the deficiency, if any. 

. We are of opinion that the purchaser 
is not entitled to have-the sale set aside 
on the grcund of any misapprehension 
or mistake on his own part, when he was 
not misled by anything done or said by 
thesaleofficer. A unilateral mistake cannot 
avoid a contract. There appears to be no 
inherent jurisdiction in a court to set 
aside a sale outside the provisions of O, 
XXI. There is an express provision in 
T. $2 to the effect that where no applica- 
tion is made under rr. 89, £0 or 91, or where 
such application. is made and disallowed, 
the court shall make an order confirming 
the sale, and thereupon the sale shall 
become absolute.. This precludes the court 
from setting aside a sale on any other 
ground. We are, therefore, of opinion 
that the order of the court setting aside 
the sale after the property had been 
knocked down, and when there was no 
irregularity or fraud, was ultra vires and 
cannot.be allowed to stand. The learned 
District Judge was right in holding that 
no appeal lay to him. We accordingly 
allow this application in revision, and Bet- 
ting aside the order dated the 1st May,1930, 
passed by the Subordinate Judge, send 
the case back to him to procesd with it and 
dispore of it according to law. The 
applicant will be entitled to his costs of 
this revision from the respondent. 

u N/A. Application allowed. 


ne 


PATNA HIGH COURT. 
Oivil Reference No, 5 of 1931. 
` March 11,1932. 
CousTNEY- TERRELL, O. J. AND Fazu 


LI, d. 
JADUNI PANDE—P taintirF 
tersus 
SHEONANDAN PANDE—Derenpanr. 
Provincial Small Cause Courts Act (IX of 1887)— 
Suit for recovery of share in ornaments— Whether 


L 
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cognizable by Small Cause Court—Small cause suit 

tried on original side—Objection to jurisdiction not 

raised —A ppea!—Reference by District Judge—igh 

Court, powers of—Civil Procedure Code (Act V of , 
1903), 0. XLVI, r. ? 

A suit for the recovery of a sum of money repre- 
senting the price of the plaintiff's share in certain 
ornaments is cognizable by a Court of Small 
Causes. [p 131, col. 1] 

Where a smallcause suitis tried on the original 
side and the parties donot raise any question of 
jurisdiction and an appeal from the decree@ of 
the trial Court is preferred to the District Judge 
who makes a reference under O XLVI, r.7, 
Civil Procedure Code, to the High Court, 
it is open to the High Court either to 
set aside the decree of the lower Covrt and direct 
the plaintiff to present the plaint to the proper 
court, or to look into the merits of the case and decide 
whether the decree of the lower Court isajust and 
proper one or not. Jadunandan Sahay v, Jung Baha- 
dur Sahay (1), followed [ibid.] re 

Oivil Referecc> made by the District 
Judge, Arrah, by hia order, dated the 22nd 
May, 1931, 

Mr. Kameshwar Dayal, for the defenc- 
ant, 

Fazl Ali, J.—Thisis a References by the 
District Judge, of Arrah, under O, XLVI, 
r. 7 of tha Code of Oivil Procedure. 

It appears that one Jaduni Pande insti- 
tuted a money suit in the Court of the 
Munsif of Arrah, on the Sth March, 1929, 
for the recovery of Rs. 78-12-0 which ac- 
cording to him represented the price of 
what he claimed to be his share in cartain 
ornaments belonging to his mother. The 
plaintiff and defendant No. J are brothers 
and defendants No3. 2 and 3 are their 
nephews, The plaintiff's case was that 
certain ornaments belonging to his mother 
and worth Rs, 236-40 were with defendant. 
No. 1 but after the lady died, the latter 
declined to give to ths plaintiff either his 
ae of the ornaments or the price there. 
or. 

The suit was decreed by the Munsif but 
on appeal, the District Judge wasof opinion 
that the suit was triable by the Oouri of 
Small Oauses and not by the Munsif in 
his ordinary jurisdiction and, therefore, 
referred the case to this court under O. 
XLVI, r. 7, for passing such orders as 
this court might think fit, 


It appears to me that the learned District 
Judge is right in holding that the suit is 
triable only by a Court of Small Causes. 
The important point, however, to be con- 
sidered is that the defendants never serious- 
ly pressed their objection to the jurisdiction 
of the court on the ground that thesuit was 
triable only by the Oourt of Small Oauses and 
by no other court. It appears that the suit 
was decreed ex parte on the 13th January, 
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1930, and although it was open to the 
defendants tocome up in revision against 
the decree of the Munsif on the ground 
' that it was without jurisdiction, they pre- 
ferred to make an application to the Munsit 
sitting in ordinary jurisdiction under O.1X, 
r. 13, for setting aside the ex parte decree, 
The suit was restored and the learnedMunsif 
proceeded to try it. The defendants 
thn filed an application on the 15th April 
1930, in which the question of jurisdiction 
appears to have been raised, but, as the 
learned District Judge remarks, the peti- 
tion was never pressed. We may, therefore, 
take it that the present case caanot be 
distinguished in principle from that class 
of cases in which a party doas not raise 
any objection at all onthe ground that the 
trying Court has no jurisdiction to try the 
suit. In Jadunandan Sahay v. Jung Bahadur 
Sahay, 37 Ind, Qas. 991 (1) it was held by 
Jwala Prasad, J. that where a small causa 
suit is tried on the original side and the 
parties do not raisa any question of juris- 
diction in the trial Oourt and an appeal 
from the decree of the latter courtis heard 
and decided by the District Judge it is 
opento the High Oourt to look into merits 
of the case andeither to interfere or not to 
interfere with the decree of the lower Courts 
as the justice of the casa may require, The 
facts of that case are not dissimilar to those 
of the present case and the only point of 
distinction i3 that in the present casa, 
although there was an appeal to the Dis- 
trict Judge, yet it has not been decided 
by him on the merits, Thet fact alone, 
however, is not very material, The case 
has been referred to us under O, XLVI, r, 
7, and cl, (2) of that rule clearly says 
that 

„ on receiving the record and statement the High 
conri may make such order in the case as it thinks 


- Now there seem to bə two 
-alternative courges open to us(l) to set 
‘aside the decreeof the court beiow and 
‘direct the plaintiff to present the plaint 
“before the proper court and (2) to look into 
the merits of the case and decide whether 
‘the decree of the court below is a just and 
proper one or not. As 1 have already 
stated, the caseis ofa very petty character 
‘and was instituted as long ago ason the 
‘6th March, 1929, and to adopt the former 
course would be to put the parties to un- 
“necessary harassment, In these circum- 
stances we hava read the evidence 
‘and the conclusion to which | have 


| (2) 37 Ind, Gas, 991; LP, L. W, 282, 
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arrived is that the decision of 
the Munsit is correct and ought to` be 
upheld. In this view the order of the 
Munsif will bə regarded a3 final and it 
will be unnecessary for the learned Dist- 
rict Judge to hear the appeal. f 
Courtney Terrell, C. J.—I agree, . 
N./a. Order accordingly. - 





ALLAHABAD HIGH COURT. ` 
Oriminal Reference No. 6 of 1932. 
Marsch 29, 1932, 


Boya, J. 

Babu MADAN MOHAN LAL~Appzroant’ 
cersus > a 

Musammat SHEORAS KUNWAR— 
OpposiTE Parry, 5 
Criminal Procedure Code (Act V of 1898), s. 145—: 
Order under cl. (1)—Grounds for setting aside 
order — Section, if mandatory—Court of _compes 
tent jurisdiction, characteristics of—Omission to. 

draw up order under s. 149 (1), effect of. 

. Section 145 (1), Criminal Procedure Code, is not 
mandatory at all, except in this sense that the 
court will set aside an order passed under the 
latter clauses of 8. 145, if there is any reason. 
to believe that the omission of an order or the 
passing of an order not strictly in the terms -o 
s, 145 (i) led to some prejudice to one or other 
of the parties. [p. 132, col. 2.] : ' 
It would be quite unjustifiable and unreason- 
able to set aside lengthy proceedings under, 8, 
145, when the facts indicate that the parties’ 
could not conceivably have been prejudiced by 
the absence of a formal order, where ib ig 
manifest that they knew well all facts and coh; 
tested the matter with the advantage of the 

knowledge of the whole ofthe facts. [ibid.] > 
The characteristics of a court of competent 
jurisdiction are (i) power to deal. with . offences 
or matters of the class in question, and (ii) power 
conferred to deal with the offenders. or. persons 
ofthe class in question. [p.132,col1]° `” : : 
The omission to draw up an order under 8. 
145 (1) has nothing to do with the question of 
jurisdiction at all. Dhan Prasad v, Ganesh (1); 
Nathu Ram v. Emperor (2) and Banke Singh v. 
Gokul (8), referred to. [ibid] i 


The Assistant Government Advocate, for 
the Orown. ‘i 

Mr. Krishna Murari Lal, for theO pposite 
Party. j : 


dJudgment.—lIn my view there should 
be absolutely no difficulty in administering 
the provisions of s, 145, nor in dealing on 
the Revisional Side of this High Oourt 
with any orders that may have been 
passed under Ohap. XII. The difficulty only 


arises in the Oourts of Magistrates ` be2ause, 


possibly owing to: pressure of work, they 
do not reads. 145 carefully. In the pre- 
sent case though I propose to pass an order 
under s, 145, I shall have to vary ‘the order 


132 

parsed by the Magistrate, because he did 
notread the eection and pass his order 
in accordance with its terms, On the 
other hand, in my opinion, difficulty has 
been created even inthis court, if I may 
say so with respect to other learned Judges 
bya failure to appreciate the difference 
between jurisdiction to entertaina matter 
and the power to pass particular orders in 
that matter. I may illustrate this imme- 
diately. The present case bas been referred 
by the learned Sessions Judge to this 
“court because no order was passed by 
the Magistrate strictly conforming to the 
terms of f, 145 (1) The learned Judge 
has considered that he has been directed by 
certain desicions of this court to hold that 
where an order has not been passed precise- 
lyin the.terms ofe. 145 (i) the Magistrate 
had. no “jurisdiction” to proceed. I have 
been ‘referred-to the -ceses of Dhan Prasad 
v: Ganesh (1), Nathu Ram v. Emperor (2) 
and Banke Singhy.-Goku} (3), In the first 
two of these cages the word “juri-diction” 
was specifically used. -In the third case 
the-word “jurisdiction” was rot used. ln 
my view the omission to draw up an.order 
under 8.145 (1)-hae.nothing whatever to do 
with the question .of “jurisdiction” at all, 
I had the-oceasion in other place to meke 
a careful study ofthe scope ofthis word, 
and I came to the conclusion and I have 
had no :reason :to depart from +hat.con- 
clusion, that the characteristics of a court 
of competent jurisdicticn were : 

(a) power.conferred to deal with offences 
or-matters .of.the classin,question ? 

(b) power -conferred to deal -with the 
offenders or persons of:the classin .ques- 
tion. | 

In .gome.ceses it has been.suggested that 
the question of-venue-is slso-a determining 
factor of jurisdiction, but-the better opinion 
is tothe contrary. ‘That question Goes not 
arise at any rate in the present case. 

Inthe present case there -can be no 
question whatever that the Magistrate-had 
power to deal with the matter in 
question and with the persons in question, 
and he had therefore jurisdiction in the 
case, 

This however does rot conclade -the 
matter. I note that in the case referred 
tome, the word “jurisdiction” was only, 


(1) 20 Ind. Oas. 751; IL A. L. J. 696; 14 Or. L. J. 
5, 

È 39Ind. Cas. 701; 15A. Leds 270; 18 Or, L. J. 
(3) 99Ind. Oas, 1031; 25 A. L. J. 246; 


J. 231;1 L, R.8 A. 39 Or; 
A, 320, 


" ; 28 Or. L. 
A.I. R.1927 Al, 286; 49 
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asit were casually used, andit may bs 
thatthe learned Judges really meant no 
more than that the provisions of e. 145 (1) 
are mandatory or in other words that 
prejudice must be assumed. Tam not 
prepared to go so far as that. It appeara 
to me that if an order has not been 
formally drawn upexactly in the terms of 
s. 145 (1) there may or may notbe accy- 
ding to the circumstances of the case 
great prejudice to the partiee. But it 
appears to me that it would be quite 
unjustifiable and unreasonable to set aside 
lengthy proceedings under r. 145, when the 
facts indicate that the parties could not 
conceivably have been prejudiced by the 
absence of a formal order, where it is 
manifest thatthey knew well all thé facts 
and contested the matter with the ad- 
vantage of the knowledge of the . whole of 
the facts. Now to deal with the firat-objec- 
tion in the present case, it appears tlat 
disputes have arisen between the wife on 
one side and her husband end her two sons 
on the other. There was a house which waa 
purchased in the name of the wife and 
which was registered in the Municipality 
in the name of the wife. On the 18th cf 
March 1931, the wife filed a complaint 
against her husband and sons saying that 
she had been turned out ofthe house, 
property misappropriated, and that she 
hereelf had been beaten and she asked for 
an order for maintenance against her 
husband. The application was clearly a 
complaint within the terms of s. 4 (1) (A) 
of the Code of Oriminal Procedure. The 
lady clearly wanted action to be taken ih 
regard tothe offences committed agairet 
her though no section of the Penal Code 
was specified and she clearly wanted 


action under 8. 488 of the Oode of Crimi- 


nal Procedure. The Magistrate on the 
23rd of March, 1931 referred the matter 
to the Police and they reported on the 
29th of March, 1931. I have not the 
raport before menor is it necessary. It 
is mgnifest that the Magistrate had inform- 
ation thet the there was likely to be a 
breech cf the peace in regard to this 
house and thought it desirable to take 
proceedings under s. 145 of the Code of 
Oriminal Procedure, It is here that it 
would have been well for him to lovk 
again at the secticn. No Judge of this 
court has any hesitation in refreshing his 
memory from the law, and it would save 
inthe end a great deel of the time of 
the megistracy if they would glance at a 
section before passing an order under it, 
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The only order passed by the Magistrate 
was to direct the issue of a notice fixing 
a date for the parties to file their written 
statements and documente, and the parties 
did proceed to file their written statements 
and to lead a lot of evidence and there 
is not a hint that either of them did 
not know what the trouble was about, 
nor is there a hintof any request by 
fem for further information as to what 
charges they were to anewer to, nor is 
there a hint when they pleaded that 
there was no likelihood of a breach of the 
peace. In other words they fought the 
whole matter out knowing perfectly well 
what they were asked to meet. I am 
of opinion that s. 145 (1) is not mandatory 
at alle except in this sense that the court 
will set aside an order passed under the 
latter clauses of s. 145, if there is any 
reason to believe that the omission of an 
order or the passing of an order not 
strictly in the terms of s.145 (1) led to 
gome prejudice to one or otherof the 
parties, Still less is there any question 
of jurisdiction in the matter. I would 
therefore decline to accept the reference 
on this ground and itis the only ground 
which has been the basis of the re- 
ference and the only ground which 
has been urged before me by the 
Counsel for the husband in whose interests 
the reference was made upon, his appli- 
cation in revision to the Sessions Judge. 
There is however a point which I have 
to notice for myself, and that is the form 
of the final order whizh has been passed. 
That order reads as follows : 
“Babu Madan Mohan Lal (the husband) will therefore 
give joint possession to Musammat Sheoraj] Kunwar 
(the wife) or file a suit in the civil Oourt and 
inform this court that he has done so within a 
fortnight. If it isnot possible for both parties to 


keep possession, then possession to stay as at present 
till the decision of the civil suit”, 


That order is neither intelligible nor 
workable as it stande, nor is if in accor- 
dance witha, 145. After referring to the 
fact that the house stood ia the name of 
the woman, the Magistrate saya that she 
had at least as much right as her hus- 
band and refersto the fact that whatever 
rights the: husband might have had he 
was failing to give effect to them, because 
he was sofrequently a ay at Agca, aud 
a place the Magistrate fiads defii- 
itely :— 

“T find the fact of her possession at the time 
allexed about the middle of March established”, 


His judgment might have been perhaps 
more cisar, but it is cleargthat atigany 
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rate the weight of evidence was, in his 
opinion, in favour of the woman, He 
should then have proceeded to declare her 
possession by forbidding the other parties 
to disturb her until they had established 
ther rights, if they bad any, in the'civil 
Gourt. I notice that the Magistrate’ in 
his explanation admits his technical 
mistake in omitting to pass a complete 
order inthe terms of 9.145 (1) and he 
adds 

‘This ig an unfortunate case. I hope it will be 
finally settled satisfactorily by the appropriate 
arty”. 
ee satished that the Magistrate’ did 
his best and did justice in the matter as 
far ashe could, and that he'was: in-sub- 
stance right with the exception that itis 
necssary to vary his final order to bring 
it within theterms of the Code: Setting 
aside his order, I declare Musammat 
Sheoraj Kunwar to be-entitled to exclusive 
possession of the house until evicted 
therefrom in due course of law and I 
forbid all disturbance of such possession, 
and if she is not now in possession,. I 
direct that whoever of the parties may: be 
in possession do restore to her exclusive 
possession of the house. 1 reject the 
reference acting under s. 439 of the Oode 
of Criminal Procedure of my own motion. 

N.a. Reference rejected, 


— 


PATNA HIGH COURT. 
Second Oivil Appeal No. 1292 of 1930; 
April 4, 1932. 
COUKTAEY TERRELL, O, J., aND’ 
KULWANT SAHaY, J. 
RAM KIRAL KAMKAKR—DEFENOANT 
— APPELLANT 
versus 
BISESWAR NATH-—PLAINTIFE— 
ResponDENT.- 
Defamation—Civil action—A pplicability of English 
common law—Absolute privilege—Statements made in 


aint to Magistrate. 
me a civil Takon for defamation in India 
the English common law has to be applied and 
according to the rule of the English common law, 
statements made toa Magistrate for the purpose of 
getting him to act within the scope of his authority 
are absolutely privileged. Chunni Lal v. Narsingh 
Das (1) and Satish Chandra Chakravartt v. Ram 
Doyal De (2), followed. |p. 133, col. 2.] f 
In India a civil action for damages for defamation 
is nut a matter of any legislation. It _is inherited 
from the English common law _which is applicable 
in India by virtue of the principle _ that the Indian 
Courts in default of special legislation are to apply 
the rules of equity and good conscience which have 
been held to include the English common law of 


defamation. [ibid. 
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Second Civil Appeal froma decision of 
the District Judge, Muzaffarpur, dated 
the 20th June, 1930, reversing that 
of the Subordinate Judge, Motihari, dated 
the 10th December, 1929, 

Mr. Yasin Yunus, for the Appellant, 
` Mr. B.N. Mitter, (with him Messrs. K. 
Moira and B, P. Varma), for the Respond- 
ènt. 
~ Courtney Terrell, ©. 3.—This 
second appeal arises out of a seuit for 
defamation which suit, in my opinion, 
was wholly misconcsived, The plaintiff 
complains that the defendants who were 
a number of villagers placed a petition 
‘before the Magistrate making allegations 
against him of oppressive treatment as a 
landlord, allegations that he oppressed his 
‘poor tenantsin every possible way, that 
‘he extorted from them illegal cesses, that 
he {ook up the parti land which was 
used by them for grazing and that he 
closed their village paths and goon. It 
‘is said,and it has been held asa fact 
by the District Judge, that these al- 
‘legations were devoid of foundation. 
‘Further more, the District Judge has 
‘held. tkat they were not made in good 
‘faith. By these findings we are bound 
and the only point for cur decision is the 
question as to whether or not, in so far 
as a suit forcivil defamationis concern- 
ed, statements in the petition complained 
of are, or are not, protected by the law of 
absolute privilege and, therefore, cannot 
be made the subject ofa civil suit for 
damagee, whatever may be said of them 
as offering a possible ground for a cri- 
minal prosecution under s, 499 of the 
Indian Penal Code. 

The case came in the first place before 
the learned Subordinate Judge and he 
held asa matter oflaw that the libel- 
lous statements complained of were pro- 
tected by the doctrine of absolute privilege 
-and he held asa fact that the statements 
were truein substance and in fact end 
WE ay kie nos made mali- 
.clously and he, therefore, gave į 
for the defendants, Ki saben, 
When the’ matter reached the District 
Judge on appeal he reversed the findings 
of fact of the Munsif but so far 
“a8 we are concerned the only important 
-part- of his judgment is thathe found that 
:the’ statements complained of were not 
«protected by the doctrine of abeolute 
: privilege ‘but I fear that he has not ap- 
~preciated the fundamental principles of 
law which apart from the authorities 
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should have solved the difficulty. A long 
series of authorities has emphasised the 
distinction between criminal proceedings 
and civil proceedings for defamation in 
India. It has been pointed out again and 
again that in so far as criminal pro- 
ceecings are concerned the law of defama- 
tion is not a matter of common law but is 
8 matter of statute and ois, 499 of the 
Indian Penal Code. On the other handa 
civil action for damages for defamation 
is not a matter of any legislation. It is 
inherited from the English common law 
and is applicable in India by virtue of 
the principle that the Indian Oourts in 
default of special legislation are to apply 
the rules of equity and good conscience 
which have been held certainly im this_ 
particular case to include the English 
common law of defamation. We have, 
therefore, in a case of civil action for de- 
famation to apply the English common 
law and it has long been a well known 
and commonly recognised maxim . that 
statements made to a Magistrate for the 
purpore of getting him to act within the 
scope of his authority sre matters of 
absolute privilege. That rule has been 
specifically applied in India ina number 
of cases notably that to which the learred 
Judge himself refers, namely, Chunni Lal 
v. Narsingh Das (1). The difference bet- 
histories of the different re- 
medies is leid down with great dis- 
tinctnezs inthe Fall Bench decision of 
the Calcutta) High Oourt—Satish Chandra 
Chakratarti v. Ram Doyal De (2). It is 
not necessary in my opinion to go further 
into a discussion of these authorities, 
The principle is perfectly clear. The re- 
ference in the judgment of the learned 
District Judge to r. 499 of the Indian 
Penal Code and to the eighth exception 
in that section shews that he did not 
appreciate the distinction between the 
civil and criminal remedy, In my opinion 
therefore, this suit should necessarily 
have failed and whether the alleged libel 
be well or ili-founded is not a matter for 
us to enquire into and we are not con- 
cerned with the truth or falsity of the 
statements in the petition, ‘lhey are 
absolutely privileged in the interests of 
public policy because as has been laid, 
down in many of the English decisions, 
and particularly in the opinion of Lord 


Kori Ind. Oas. 540; 40 A. 341; 16 A... J. 360 
(2) 59 Ind. Oas. 143; 48 O. 388; 32 O. L. J. 94; 24 


-O, W. N. 982; 22 Or. L, J. 31 (F. B.). 
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Halsbury which is quoted by the Chief 
Justice of the Madras High Oourt in 
the case I have referred to aboveit isa 
-matter of public interect that witnesses 


and other persons appearing in criminal -. 
proceedings should be able to offer their. 


testimony or make their complaints with- 
out any fear whatcver of civil liability 
in respect of the statements they make 
and, more particularly is that the case 
when the law has already provided, as it 
has in the Indian Penal Ocde, for the 
punishment of persons who make false 
complaints or bring false cases. I would, 
therefore, allow this appeal with costs and 
dismiss the suit, The cross-objection is 
not pressed and is dismissed. 

It would seem that some appellants 
from the order of the District Judge have 
withdrawn their appeale, But the order 
dismissing the suit of the plaintif will 
“bs made applicable against all the defend- 
ants against whom the suit was started 
under the authority of the provieions of 
O. XLI, rr. 4 and 33, of the Civil Pro- 
cedure Code. 

Kulwant Sahay, d.—I agree. 

N/A. Appeal allowed. 

Cross objection dismissed. 


CALCUTTA HIGH COURT. 
Oivil Rule No. 294 of 1932. 
June 17, 1932. 
Quaa ann M, O. Guosz, J . 
SURENDRA OHANDRA ROY 
AND GTHERS— DEFENDANTS — PETITIONERS 
Versus 
BHOWDAMINI ROY —PLAINTIFF 
OPP-S:TE PARTY, 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 7 (8)—~Suit filedas ordinary suit—Power of court 
to allow plaintiff to continue suit as pauper. 

The court has powerto allow a suit which has 
been filed as an ordinary suitto be continued as 
. a pauper suit if it comes to the decision that the 
plaintif is actually a pauper. Nirmal Chandra 
_Mookerjee v. Doyal Nath Bhattacherjee (1) and 
Thompson v. Calcutta Tramways Co. (2), referred to, 
_ Mrs. Selima Sheehan v. Hafer Mohammad Fateh 

Nashib (3), distinguished. 

Rule against an order of the Court of 
the Second Sub-Judga, Sylhet, dated the 
23rd January, 1932. 

Messrs. Chandra Sekhar Sen and Nikunja 
Behary Roy, for the Petitioners. 

. Mr. Priyanath Dutt, for the Opposite 
Party. 

. Guha,J.—The plaintiff-opposite party 
‘inthis Ruleinstituted a suit for partition 


-on the 3rd September, 1930, in the 2nd - 
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Court of the Subordinate Judge, Sylhet. 
The court-fee paid on the plaint in .the 
suit was Rs. 10 only. Oa the objection of 
the defendants, the petitioners in this 
court, on the question of court-fees pay- 
able on the plaint as filed in court, based 
on the fact that the plaintiff was out of 
possession of the properties sought to be 
partitioned, it was held that the plaintiff 
was to pay ad valorem court-fees on her 
plaint. Time was granted to the plaintiff 
for putting indeficit court-fees; and on the 
last date fixed for payment of court-fees, 
the 27th July, 1931, an application was 
made by the plaintiff to allow her to 
proceed with the suit asa pauper. In the 
application made on the 27th July, 1930, 
the plaintiff who prayed for the amend- 
mentof the plaintas presented in court, 
in view of the Subordinate Judge's decision 
that she was not in possession of the share 
of the property claimed by her in the suit 
for partition. The application, to continus 
the suit as a pauper was eventually granted 
on the 23rd January, 1932, by the Subordi- 
nate Judge after the necessary enquiries 
into the pauperiem of the plaintif had 
been made, as required by law. The con- 
cluding portion of the order passed by the 
Subordinate Judge on that date was this : 
“The petitioner is, accordingly, declared a 
pauper, for the purpose of the suit, and 
she is permitted to continue her Suit 
No. 127 of 1930 as such, Her prayerfor 
amendment, along with the petition for 
pauperism was really premature, and it’ 
shall be considered in its due course, as the 
suit proceeds.” The defendants -in the 
suit applied to this court for setting aside 
tke aforesaid order, made in Pauper Oase 
No. 2of 1931. The grounds for setting 
aside the order as mentioned in the appli- 
cation to this court, on which this Rula 
was granted, were directed against the 
Subordinate Judge's entertaining the 
plaintiff's application for continuing the 
Buit as & pauper, and against the merits of 
tha case, Bo far asthe decision of the Sub- 
ordinate Judge, on the fact of the plaint- 
iff’s pauperism was concerned. 


So far as the court’s. power to allowa 
caso to be continued as a pauper suit, after 
coming toa decision that the plaintiff was 
actually a pauper, is concerned, it appears 
tobe amply supported by authority of 
decisions, so far as this court is concerned. 
Sco the cases of Nirmal Chandra Mookerjee 
v. Doyal Nath Bhattacharjee (l) aad 


a) 20, 130. 
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Thompson v, Calcutta Tramways Co., 
(2). We can find no reason to differ from 
the view taken by this court, based upon 
the principle that the power to allow a 
case to be continued as a pauper suit is 
included in the power given to the court 
to allow a suitin forma pauperis to be 
instituted. The order of the learned Sub- 
ordinate Judge, as it stands, cannot, in 
our judgment, be euccessfully challenged, 
as one made without jurisdiction, or as one 
not passed inaccordance with law. It has; 
however, been contended before us on the 
authority of the decision of this court in 
the case of Mrs, Selima Sheehan v, Hafer 
Mohammad Fateh Nashib (3), that where 
the: plaintiff had under-valued the suit, 
had not paid proper court-fees, after taking 
adjournments for the purpose of putting in 
deficit court-fees, but had applied on the last 
date for payment of such fees, for leave to 
continue the suit informa pauperis, the 
only course left open to the court was to 
reject the plaint, under O. VII, r. 2 of the 
Code of Civil Procedure, The contention 
thus’advanced altogether overlooks the 
order against which this Ruleis directed. 
The order relates to pauperism of the 
plaintiff, and does not even relate to the 
question of amendment of the plaint as 
‘prayed: for by the plaintiff in the suit. 
The plaint as presented could not be re- 
jected on any of the grounds mentioned 
in O. VII,r. 2 andit was only after the 
` plaint hed been amended with a view 
to a prayer for recovery of possession by 
the plaintif, that payment cf deficit court- 
fees as directed by the court, could arise. 
No question of rajection of the plaint as 
filed by the plaintiff could arise on tne 
.23rd January 1932. The order passed on 
that date specifically mentioned that the 
preyer for amendment made in the peti- 
tion for paupereim was premature, and 
was to be considered in due course dur- 
ing the progress of the suit. The decision 
of this court in Mrs, Selima Sheehan's case 
(3), to which reference has been made 
above, and upon which great reliance hes 
been placed on behalf of the petitioners 
cannot be of assistance to them, on the 
facts and circumstances of the case before 
us. There was no occasion for rejection 
of the plaint in this case at any stage of 
the proceedings before the court below; 
éud‘the learned Subordinate Judge would 
on‘the'facts' of thie’ cate,- have acted il- 

(2) 20 0.319. 

(3) 139 Ind. Cas. 520; 36 O. W. N.  567;A4. I, R. 


6 : 
1932 Cal. 685; Ind. Rul. 1932 Oal, 634, 
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legally and entirely without jurisdiction 
if hehadon the 23rd January, 1932, re- 
jected the plaint as presented in the court, 
by the plaintiff, on the ground of non-pay- 
ment of deficit court-fees. The order 
made by the learned Subordinate Judge on 
the 23rd January 1937, appears to us to 
be a valid order under the law, and the 
endsof justice in the case would, in our 
judgmert, te frustrated and justice dehied 
to the plaintiff, ifthat order wes to be 
set aside andthe court below directed 
to reject the plaint on the ground of 
non-psyment of deficit court-fees. 

Inthe result the Rule is discharged 
with coste. We assess the hearing-fee in 
this Rule at two gold mohurs. 

M. C., Ghose, J.—lisgree. . 

A. Rule discharged. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 823 of 1929. 

September 7, 1932. ° 
KrisHNan PANDALAT, J. 
DUMPALA VENKANNA—Dzrenpant— 
PETITIONER 
versus 
VUTLA SUBBAYYA 4ND #NCTHER— 
PLAINTIFF aND aNCTHER—RESFONDENTS § 

Negotiable Instruments Act (XXVI of 1881), s.60— 
Endorsement of pro-note after discharge by maker— 
Validity—Rights of holder in due course —Estoppel of 
maker—Rule in Lickbarrow v. Mason—Discharge after 
and before maturity, difference between. 

On payment or satisfaction at or after maturity, by 
the maker of a promissory note, it ceases to be negoti- 
able and if it subsequently comes into the hands of 
a holder in due course, he acquires no right of action 
on the instrument, [p. 187, col. 1.] 

In acasé of this nature no estoppel arises’ against 
the maker by the mere fact that the piece of paper 
or waste paper which once had but lost its negotiable 
quality is left with the payee andhe passes it off on 
othersasifit were still a negotiable instrument. 
Duraiswami Reddi v, Velu Asari (1), dissented 
from, Ramanandan Chettiar v. Gunbu Ayyar (2), 
distinguished. Van Ingen v. Dhunna Lal (6), relied 
on. [p. 14], col. 1.] 

The principle, of two innocent persons one of whom 
must suffer by the fraud ofa third, he must sustain 
the loss who has enabled the third person to occasion 
it, cannot be applied against the maker of the note. 
where the note was illegally withheld by a third 
person from the payee and was endorsed by him 
after it had been discharged on maturity. Nash v. 
ve Freville (7) and Lick barrow v. Mason (8), referred 

o 


Petition under s, 25 of Act IX of 1887, 
praying the High Oourt to revise the decree 
of the Court of the District Munsit, Bapatla, 
dated the z7th August 1928 [and imade in 
8, 0.8. No, 75 of 1928, 
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Mr. P, Satyanarayana Rao, for the Peti- 
tioner. 

Mr. V. Subrahmanyam, for the Respond- 
ent. : 

dudgment.—The petitioner is the 
defendant against whom a decree has been 
given ona promissory note for Rs. 60-10.0 
dated 14th October 1925 executed by him 
topne Ankamma deceased from whose 
widow Seshamma (3rd defendant) the 
plaintiff took an endorsement on 17th De- 
cember 1927 after her husband's death 
which took place in March 1926. The 
defence was that the note hed been dis- 
charged by execution of a fresh note to the 
payee. It appears that Ankamma the 
payee. and his wife (3rd defendant-Sesham- 
ma) whd had no male issue were bringing 
up two nephews, that Ssshemma with the 
assistance of ons of the nephews who was 
siding with her got possession of the suit 
note and other documents from her hus- 
band, that though the latter complained to 
the authorities he could get no assistance 
from them as the matter was declared to 
be a family quarrel, that thereupon Ank- 
amma took a fresh note Ex. 1 from 
the defendant on 5th March 1926 in substi- 
tution and discharge of the suit note, and 
endorsed it to a daughter of the other 
nephew wko was siding with him and thas 
tre defendant paid off the amount of the 
new noteto the bolderof that note, There 
were also pleas questioning the bona fides 
and coneideration of the endorsement to 
the plaintiff, The District Munsif found 
the facta a3 above stated but also that the 
plaintiff paid consideration to the widow 
for the endorsement of the suit note 
and took it without knowledge of the facts 
abovestated. On these findings he has 
held that the plaintiff is holder in dus 
course from the widow and that the ist 
defendant (petitioner) must pay the debt 
(ver again though he has already once paid 
it. 

It appears to me that the District Munsif 
has fallen into the error of ignoring s 60 
of ‘he Negotiable Instruments Act. That 
section (corresponding to s. 36 (t) read 
. With s. 59 (1) of the Bills of Hxchanze Ast) 
lays down that a negotiable instrument 
may bə negotiated until payment or eatis- 


faction by the maker, drawee or 
acceptor at or after maturity but 
not after such payment or eatis- 
faction. This section carried out the 


fundamental prirciple that a negotiable 
instrument lcges its character as ereh after 
the instrument (as distingtiished from a 
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party thereto) is discharged. A bill or 
other negotiable instrument is discharged 
in the words of s. 60 by payment 
or satisfaction by the maker, drawee or 
acceptor at or after maturity, or as s. 59 (1) 
of the English Act putsit, by payment 
in due course by or on behalf of the drawee 
or acceptor, which latter term includes the 
maker of a promissory note [see s. 89 (1).] 
Thus both enactments convey the same idea 
because ‘payment’ according to the English 
Act need not be paymentin cash. But the 
holder may receive satisfaction in any other 
form. See Chalmer's Bills of Exchange 
Act, 9th Edition, pages 253 and 234. On such 
payment or satisfaction at or after maturity 
by the maker of a promissory note it ceases 
to be negotiable. The consequenca of that 
as settle more than a centuary ego is that 
if it subsequently comes into the hands ofa 
holder in due course, he acquires no right 
of action on the instrument See Chalmer'’s 
page 233 and cases cited in note (d), 

But the learned Advocate for respondent 
(plaintiff) has relied on two decisions of this 
Oourt Duraisami Reddi v: Velu Asari (L) 
and Ramanadan Chettiar v. Gunbu 
Ayyar, 113 Iad. Oas. 456 (2), and the 
decision of tha Oourt of Appeal in 
Glascock v. Balls (3) for the contention that 
though s note is fully paidand discharged 
but left with the payee, it continues to be 
negotiable and that a holier in due course 
can recover against the maker either on the 
ground that the note was not overdue and 
mere payment is not evidences of a demand 
and that payment was only an equity attach- 
iag to the note whica would bind only 
those who were awarəof it oron the ground 
of estoppel, that where one of two ianccent 
psriies has to suffer by the fraud ofa third 
person he who facilitated tha fraud by his 
neglect (inthis case the omission to take 
back the note on payment) must bear the 
loss. 

The decision in Duraisami Reddiv. Velu 
Asari (1) is of a late learned Judge whom I 
remember with raspect and attachment. It 
is in favour ofthe respondent's argument, 
Bui I am sorry to have to differ from it as 
it is based on a misunderstanding of the 
authorities relied on and the principle 
involved In that case a promissory note 
for Rs. 200 was given for- future instalments 
dus to achitfund. Some instalments were 
ay? 35 Ind. Oas. 591; (1916) 2 M. W., N. 107; 4 L, W. 


(2) 113 Ind. Oas. 456; (1928) M. W. N. 680; A.I R. 
1928 Mad. 1238. 

(3) (1890) 24 Q. B. D. 13; 59 L, J. Q. B. 51;62 L, T. 
163; 38 W. R. 155, 
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paid and the payment endorsed on the note. 
Subsequent payments were not sò endorsed. 
The payee endorsed the note to the plaintiff 
two years after the date ofthe note after it 
was fully paid offand apparently after the 
chit fund had terminated. It was found 
that the pleintifi bad paid consideration 
and did not know thatthe note had been 
fully paid when he took the endorsement, 
In reversing a decree dismissing the suit, 
the learned Judge hed to deal withs. 60 
and a previous decision Communden 
. Mohideen Sahib v. Orce Meerah Sahib (4) of 
the year 1873. In doing so he refers toss. 
59, 9 and 82 to support his conclusion that 
the maker who pays off a note is not dis- 
charged from liability if he fails to take 
back the note as the paymentis not made in 
due course. I very respectfully think that 
herein lurks 8 confasion of two distinct 
ideas one the discharge ofa note by pay- 
ment on maturity i. e., in the case of a note 
payable on demand after ademand has besa 
made expressly or by implication from 
conduct and the other the effect of leaving 
a discharged note in the hands of the payee 
as a ground of estoppel against the maker. 
The former question is a part of the law of 
Negotiable Instruments. The latter is 
‘entirely independent of that law aud isa 
branch of the law of estoppel, They must 
be kept distinct for a proper decision, 
On the first point the reference by the 
learned Judge toss. 59,9 and 82 is not 
material to the effect of 8,60. Section 59 
deals with the rights of holders who became 
such after dishonour or after maturity and 
says that except in the case of accomodation 
bills, the transferee gets only the rights of 
‘the transferor. The whole section deals 
with a situation when, ex hypothesi, the 
instrument has not been paid or discharged 
by the principal party liable thereon. But 
“a 60 deals with the effect of payment 
or discharge by the principal party liable 
on the instrument, maker in the casaof 8 
promissory note and drawas or acceptorio 
the case of bills. The opinion of the l3arned 
Judge that s. 60 does not affect a holder ia 
due course is at variance with the settled 
law of negotiable instruments for more than 
.a century in Bngland both before and after 
the Bitls of- xchange Aci. And in India 
. that is what Innee, J. meant in Communden 
Mohideen Sahib v. Oree Meerah Sahib (4) 
when he said referring to Bartrum v. 
Caddy (5) that if there nad basen a setile- 
4) TM H. O. R.27Lat p. 275. 


E (1838) 9 A. & B. 275; 1 P. Q B. 207; 1 W. & D. 
794. 8 L. J. (N. 8.) Q, B. 31; 48 R. R.5023; 112 E. R. 
1216. 
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ment and dissharge, it would have been 8 
good defence against an endorsee though 
for value and without notice. This decision 
though given before the Negotiable Instru- - 
ments Act is still good law by reason of s. 60 
which means the same thing, The 
learned Judge (Seshagiri Iyer, J.,) was also 
not accurate in attributing to Kernan, J., in 
the Com nunden Mohideen Sahib v. Oree Meera 
Sahib (4) the view that discharge of a note 
was an equity applicable to holders of 
overdue notes, Thefact is that both the 
Judges (Innes and Keraan, JJ.),found that 
there had been no discharge as pleaded by 
the defendant in that case. If there had 
been a discharge there would have been an 
end of the plaintiff's cage even though he 
was anendorsee for value without notice, 
But in the absence of a discharge, the court 
went on toconsider whether atthe time of 
thesndorsement to plaintiff, the note was 
overdue which depended 01 whether there 
had been a demand, express or by conduct, 
If it was, the plaintiff asendorsee would be 
bound by all the equities to which the 
endorsor was subject; aliter ifit was not. 
The equity was not discharge of the note 
which wasnot proved, but the agreement 
made at the time of the note between the 
maker and payee that the amount recover- 
able on the note was to be only what was 
due on the account between them of cloth 
supplied by the maker for which purpose 
the advance on the note wasin fact made. 
The Judges found (Innes, J, from the fact 
that there had been part payment from 
which he inferred a previous demand and 
Kernan, J, from the direct evidence of 
demand) that there had been a demand 
before the endorsement and hence that the 
note was overdue. {ncidentally itis inter- 
esting to note that Kernam, J. added, page 
281* that forthe equities to attach to an 
endorsement of an overdue note, it was not 
necessary thatthe eadorsee should know at 
the time of endorsement that there had 
been a.demand 7.e, that the note was 
overdue, 

Nor does the reference by Seshagiri lyer, 
J. to the expression ‘oefore it became payable’ 
in the definition of ‘holder in due course’ 
advance the matter, aga note payable on 
demand is payable ‘on demand’, and the 
only evidentiary value in this connection of 
part payment towards an on-demand instru- 
mentisto show that there was in all pro- 
bability a demand for the whole. 

The learned Judge refers to good faith 
and want of negligence in the definition of 

*Page of 7 M. H, O. R- Ed. 
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‘payment in due course’ and says that 
failure to secure the note after discharging 
itis not acting in good faith and without 
negligence. I can understand the argu» 
ment based on estoppel by reason of leaving 
a discharged note with tha payee 
with which I will deal separately, 
But the good faith and want of negligence 
mentioned in the definition is as regards 
the person to whom the payment is made 
as shown by the rest of the definition where 
it says ‘ander: circumstances which does 
not afford a reasonable ground for believing 
that he (the person receiving payment) is 
not entitled to receive payment’. This 
error has crept into thelearned Judge's 
Yemarks on s, 8? where ‘payment in due 
course’ ogcurs in cl. (0), It may al3o be 
added that this section deals generally with 
discharge of parties and not diecharge of 
.the instrument which is dealt with in s. 60. 
The learned Judge then refers toa remark 
of Lord Esher in Glosscock v. Balls (8). The 
Case itself was nota case of payment or 
discharge of a note by the maker and 
endorsement of it afterwards by the payee 
but of a person who held both a promissory 
mote and a mortgage, transferring the 
-mortgage to one person and endorsing the 
note to another the plaintiff. The defend- 
antthe maker had psid nothing but was 
_Sued on the note by the plaintiff, the mort- 
gage being outstanding with the transferee, 
-The defendant was obviously not entitled 
to plead the doctrins of discharge because 
he had not discharged the note. Bat that 
_was the argument on his behalf. The Court 
of Appeal rejectedit. Discharge being thus 
out of the case, was there anything to show 
_that the note was overdue before endorse- 
‘ment so as to fix the plaintiff with the real 
nature of the promissory note, that it could 
not be negotiated after realising what was 
.due by transferring the mortagage? As to 
_ this Lord Esher said that the plaintiff cannot 
be said to have taken the note when overdue 
because it was not shown that payment was 
ever applied for. It was to these facts that 
Lord Esher's remark applies that ‘If a 
negotiable instrument remains current even 
though it has been paid there is nothing to 
prevent a person,to whom it has been indora- 
„ed for value without knowledge that it has 
been paid, from suing.’ That case and the 
. remark. quoted are no authority for the pur- 
, pose for which Se:hagiri tyer, J. used them 
that even aftera note is discharged at or 
< after maturity by the maker,it remainsnegoti- 
“able in the payee's hands and that an en- 
~ dorsee for value without notice can sue on it, 
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On the question of discharge terminating 
the negotiability of a note and therewith 
the right of a subsequent endorsse with or 
without knowledges, tha decision in Van 
Ingan v. Dhunna Cal (6) is directly in point. 
Of the thres notes susd on by the plaintiff 
(endorses) in that cass it was held that one 
(Ex. B) had been discharged by payment by 
the purchaser of defendants’ business on 
his behalf. It was also found that the payee 
of the note (Alfrad Arathoon) wh> was also 
a partner of the firm which purchased 
defendants’ business, retained the note B in 
his hands after it was discharged and sub- 
sequently endorsed it with Exs, Aand O to 
the plaintiff, In those circumstancesit was 
held that the plaintiff was not entitled to 
recover the amount of Ex. B from defend- 
ant. “The obligation arising out of it was 
thereby extinguished and Alfred Arathoon 
had no power by re-endorsing it to bring 
into existence again the liability 
ofthe defendant. Bartrum v. Caddy (5). 
His re-issue of the note was a fraud.” But 
I observe that the learned Judge in 
Duraisami Reddi v. Velu Asari (1) to whom 
this case was cited failed to note that in 
this respect the decision was directly against 
his own. 

The other case cited forthe respondent 
Ramanadan Chettiary. Gunbu Ayyar, 113 
Ind. Oas. 456 (2), was not a case of discharge 
and thereforeisno authority on the point 
before me. All that appearsis an inciden- 
tal reference to the remark of Lord Esher 
already referred to in Glosscock v. Balls (3), 
The case itself is irrelevant to this. 

“Payment and cther discharges are 
sometimes spoken of a3 equities attach- 
ing to a bill, but this seems incorrect they 
are ground of nullity. That which pur- 
ports to bea billis nolonger such;it is mere 
waste paper” Ohalmers pages 141-2. 

On the facts on which the District Munsif 
has decided against the defendant the 
decision was clearly against law. Ankam- 
ma the holder was agsiust his wishes kept 
out of possession of the note by his wife and 
nephew and undoubtedly with the intention 
of discharging the note got the defendant 
to give him another in substitution. 
Tae defendant gave Ankamma another 
note for the principal and interest, till then 
due on the old note. Ankamma endorsed 
thenew note to another to whom full pay- 
ment was made by defendant, Long after 
allthis, Ankamma having died meanwhile 
the widow who undoubtedly knew all that 
had happened about her husband's having 

(6) 5 M. 108. ag: i 
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discharged the first note, endorsed that note 
which as above stated was ‘waste paper’ to 
the plaintiff. There can be no question 
after all this whether there had been any 
demand on the first note; in other words 
whether it was overdue, for without it, it 
. could not have been discharged by substitu- 
` tion. If anything depended on defects of 
titleas affecting the plaintiff's endorse- 
ment, there canbe no doubt that as the 
note was certainly overdue, the plaintiff 
will get no better title than the widow 
and will not be entitled to a decree. But 
the true view is not that this is a care 
of an overdue note endorsed with all defects 
of title butof an endcrsement ofa piece 
of =e paper which could give no right 
at ali. 

Theonly other point left is whether the 
plaintiff can succeed on the ground that he 
iban innocent person against whom a 
fraud by the widow has been facilitated by 
the default or neglect of the defendant 
in leaving the old note with the payee and 
that the defendant must bear the loss so 
falling on the plaintiff. This was not the 
groundfon which the Muneif gave the plaint- 
ttif a decree, This new ground raises 
really new questions of fact on eome of 
which at least the Munsitf's opinion would 
have been valuable. The defendant was 
not negligent in not getting back the old 
note because it wasthen not with Ankam- 
ma but with bia wife who was illegally 
detaining it. Whatever may be caid to 
which I will presently come, if Ankamma 
being left with the note had himself 
fraudulently endoreed it to plaintiff, no 
such blame attaches to defendant in the 
circumetancer. Though the Muneif thinks 
that there was no cffence in Seshamma’s 
detention of the noie, [ am by no means 
sure that her keeping it against Ankamma's 
wishes with the intention of appropriating 
it was not technically dishonest and if so 
her offence, however technical, was criminal 
misappropriation. She could not in that 
view pass a better title to the plaintiff than 
herown. Even if she was not an offender 
she was at least a wrong doer, I am not 
aware of the doctrine now invoked being 
used against a defendantin such circum- 
stancee, The defendant in n> manner 
facilitated the fraud by the widow, because 
from the first her pogsession was against 
the wishea of Anksmma and of the 
defendant after he became entitled to get 
the note, Ankamma’s wife was first guilty 
of conversion of the note against her buz- 
band, then against the defendant and finally 
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guilty of deceit by passing it off on the 
plaintiff. The proximate or real cause of 
thefraud played onthe plaintif was not 
any negligence on the partof the defend- 
ant or Ankamma but the wrongtul act of 
the wife which neither of them could re- 
asonably prevent. if A pledged his watch 
with me and then pays hisdebt to me but, 
before I 2an return the pledge to 4, if I 
lose itor someone steals it and the finder 
or the thief, pledges it as his own, has A 
or have I facilitsted a fraud? I think not. 

But certain passages in Duraisami Reddi 
v. Velu Asari (1)are relied on where the 
learned Judge relies on the observations 
of Colline, L. J. in Nash v. De Freville (7). 
The facts to which those observations were 
appropriate are quite different from those 
in this case and in Duraisami Reddi v. 
Velu Asari (1). The defendant had borrow- 
ed from a Solicitor Peed on three pro- 
missory notes and some time later received 
more advances andexecuted two consoli- 
dated notes for the whole sum, All the 
five notes including the first set of three 
notes which were satisfied by substitation 
were left with Peed cn the understanding 
that they were not to be negotiated. But 
Peed endorsed them for value to the plaint- 
iff who was ignorant of the underatanding, 
After some months 4, e, when Peed was 
no longer in poeseesion of the notes the 
defendent paid off the whole debt to him 
but failed to get back the notes, After 
some more months on plaintifi’s demand 
of payment Peed gave him a cheque on & 
Bank where he had no credit and plaintiff 
returned the notes which Peed immediately 
sent tothe defendant who tock them in 
good faith snd put them into the fire, 
The cheque was dishonoured; and Peed 
abtconded and was altarwards adjudicated 
bankrupt. The plaintif sued the defendant 
for conversion of the notes which were 
obtained from him bythe fraud of Peed. 
Thereal question on which the decision 
turned as stated by A. L. Smith, L., J., 
was whether thedefendant when he got 
back the notes from Peed got a better title 
than Peed had. If he did, he would succeed; 
if otherwise, the plaintiff. Icom the judg- 
ments delivered, especially by Oollins, L. J. 
it is clear that the principle of Lickbarrow 
v. Mason (8), (that of two innocent pereons 
one of whem must suffer by the fraud of a 

(7) (1900) 2 Q. B. 72; 69 L. J; Q. B. 484 82 L. T, 
642; 48 W. R. 434; 16 T. L. R. 268. 

(8) (1787-94) 1 R. R. R. 425; 2 T. R. 63; 1 H. BL 
357;6 East 2I n; 5 T. R. 367; 2 H. Bl 211; 4 Bro. P, 
©. 57; gf. R. 131; 1 Sm. L. O, (1th Ed.) 693; 100 
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third, he must sustain the loss who has 
enabled the third person to occasion it) was 
called in aid not with reference to Pzed’s 
obtaining back the notes from plaintiff by 
means of the worthless cheque but with 
reference to his earlier act in negotiating 
the notes in violation of the agreement 
between him sad the defendant. See page 
83*. The essence of this was that the 
defendant put tho solicitor in the posses- 
sion of instruments in their form negotiable 
though with a promise not to negotiate 
them and eo put it in his power to nego- 
tiate them. ‘When these notes were nego- 
tiated by Peed they were still current and 
the defendant was estopped as against the 
plaintiff from setting up any fact which 
would have defeated Peed's right to negc- 
tiate them; for instance the fact that Peed 
was under a duty to the defendant to return 
them and not to negotiate them”—paga 854, 
The estoppel had nothing to do with 
defendant's leaving the notes with Poed 
after payment. For in fact Peed had not 
got them then, though defendant wes 
ignorant oftbis and only got them some 
months later.by a trick played on plaintiffs’ o 
which the defendant did not contribute by 
any act or Omission of his. This is further 
brought outin the later passages where the 
learned Judge deals, on grounds other 
than estoppel, separately with the first 
three notes which were satisfied and the 
two later notes which were unsatisfied. As 
` to the former on the footing that they were 
overdue or actually paid, he says at page &7*, 

“These pieces of paper therefore,as between the 
defendant and Peed having lost their negotiable 
quality are denuded of that element which alone 


makes it possible for a transferee to get a better 
title than his transferor”, 


On the whole it seems to me that this 
case is notan authority for what it is relied 
upon in Duraisami Reddi v. Velu Asari 1) 
1 e, that.affer discharge by satisfaction at 
or .after maturity of a promissory note, by 
the maker, an estoppel against him arises 
‘by the mere fact that the piece of paper or 
‘waste paper’ which once had but has lost 
its negotiable quality is left with tke 
payee and he passes it off on othersas if 
it werestill a negotiable instrument. The 
case is of course different ifthe payment 
or satisfaction takes place before maturity 
when the instrument is current; in the 
case of a promissory note payable on 
demand, before demand. 

The principles of this branch of eatoppel 
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are summarised in Halsbury’s Laws of 
Eagland, Vol. 13, pagas 398 to 402 and 
thereisa useful summary of the cases in 
note (t). 

Tae dezree of the lower Oourt is sat aside 
aud the suit dismissed with costs of Ist 
defendant in both courts, 


N, K/A. Decree set aside, 


ALLAHABAD HIGH COURT. 
Oivil Revision No. 206 of 1931. 
February 19, 1932. 

Mrara, O. J AND BEN, J. 

INAYAT HUSAIN—PLAINTIFR—APPLIOANE 

VETSUS h 
BASHIR AHMAD AND ANOTAER— 


DEFENDANTS — OPPOSITE Party, 

Suits Valuation Act (VII of 1887), s. 8—Court 
Fees Act (VII of 1870),s. 7 (iv)}—Valuation of suit 
contested—Determination of value by  court— 
Plaintiff, if can overvalue or undervalue suit to choose 
forum. 

Where the valuation of a 
of jurisdiction is contested, the value must be 
determined by the court; and where the valu- 
ation can be ascertained correctly, the plaintiff 
cannot be allowed to put an arbitrary value upon 
his claim, nor can he be allowed to overvalue or 
undervalue his claim with a view to choose his 
forum. Racheppa Subrao Jodhav Desaiv. Shidappa 
Venkatrao Jadhav Desai (3),followed In the matter 
of Chatterpalli (1), distinguisded. Jagdeshra v, 
Durga Prasad Singh (2), referred to. 


suit for purposes 


The Suits Valuation Act and the Court Fees Act 
are purely fiscal enactments and they have no 
bearing on the questionas to which is the proper 
court for the institution of the suit having re- 
gard tothe value of the property, 


Civil Revision from the decision of.the 
District Judge, Bareilly, dated the 23rd 
February, 1931. g 

Mr. M. A. Aziz, for the Applicant. 

Messrs. A. M. Khwaja and Mahmudullah, 
for the Opposite Party. 


Judgment.—On the 10th of August, 
1929, plaintiff instituted a suit in the-Oourt 
ofthe Muneif of Bareilly for dissolution 
of partnership, rendition of -accounts and 
partition of certain immovable property. ` 
He also prayed for the appointment. of sa 
Receiver. He stated in para. 15 of hie 
plaint :—" For purposes of jurisdiction and 
payment of court-fee,the suit has been valu- 
ed at Rs. 2,500 but a further court-fee 
would be paid within the period allowed 
by the court on such additionsl-amount.as 
is found due to the plaintiff against -the 
defendant atthe time when the decree is 
passed,” The Munaif had jurisdiction. to 
‘entertain suits up to the value of Rs, 400) 
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Where the value of the subject-matter in 
dispute exceeded Rs, 4,000 the proper 
forum for the suit was the Oourt of the 
Subordinate Judge of Bareilly. The de- 
fendants contested the correctnees of the 
value put by the plaintiff and contended 
that the plaintif had intentionally under- 

' valued bis claim and that the property in 
dispute was worth more than Rs. 10,000. 
There being a contest regarding the value 
of the suit, the court amin was directed to 
submit a report as to the valuation of the 
property, His report was that the value 
of the partnership assets exceeded Rs. 20,000, 
No objection was taken to the valuation 
put by the amin. The plaintiff, however, 
contended that bis suit was in substance 
a suit for accounts within the purview of 
5. 7, cl. 4 (f) of the Oourt Fees Act, that 
the court fee was payable on the amount on 
which the plaintiff chose to value his claim, 
thats, 8 of the Suits Valuation Act, having 
provided that the value es determinable 
for purposes of court-fee and the value for 
purposes of jurisdiction should be the 
same, and the plaintiff having valued his 
claim at Re. 2,500, the Munsif had jurisdic- 
tion to entertain the suit. This contention 
was repelled by the Munsif, He held that 
the value of the suit being more than 
Rs, 4,000, the proper court to entertain the 
suit was the Oourt of the Subordinate 
Judge. He accordingly ordered that the 
plaint should be returned to the plaintiff 
for ,preeentation to the proper court. An 
appeal was preferredito the District Judge, 
He agreed. with the view of the Munsif 
and dismissed the appeal. An application 
has now been presented to this court under 
8.115 of the Code of Oivil Procedure, and 
the contention raised is that the Munsif 
had jurisdiction to entertain the suit. A 
preliminary objection has been taken to th3 
hearing of the application for revision on 
the ground that it was within the jurisdic- 
tion of the Muusif to go into the question 
as to what was the value of the subject- 
matter in dispute, that even assuming that 
the Munsif had gone wrong, he had jurit- 
diction to decide the case rightly or wrongly 
and no application for revision lay under 
s. 115 of the Code of Oivil Procedure, 
The learned Counsel for the applicant re- 
lies upon a ruling of this court reported as 
In the matter of Chattarpallt (1). We are 
clearly of opinion that the case has no 
bearing upon the question in iseue. In 


(1) 185 Ind. Oas. 237; (1931, A. L, J. 837; Ind. Rul. 
que?) All, 61; A. I, R. 1932 All, 14; 54 A. 
3 
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Jageshra v. Durga Prasad (2) Tudbal, J.,. 
hald that 


“it was of considerable doubt as to whether under 
s 7,cl.4ofthe Court Fees Act,a plaintiff was en-’ 
titled to put on his relief a fictitious value and not 
the correct and proper value which was known to 
im.” 

Richsrd, C. J., held that 

“the proper meaning to be attached to the latter 
words of s. 7 cl. 4 of the Court Fees Act, was that the 
plaintiff should truly state the amount at whjch he 
valued the relief sought, and that he was not en- 
titled to put ina fictitious value when the relief was 
capable of valuation.” 


We are of opinion that the Suits Valuation 
Act and the Oourt Fees Act, are purely. 
fiscal enactments and they have no bearing 
on the question as to which is the proper. 
court for the institution of the suit having 
regard to the value of the property. This 
matter must be taken to have been set at rest 
by the decision of their Lordships of the 
Privy Oouncil in Rachappa Subrao Jadhav. 
Desai v. Shidappa Venkatrao Jadhav Desar 
(3) in which it has been laid down as fol- 
ows:— 

“When a notional value, different from the real 
value, is placed upon property for the purpose of 
the court-fee, such notional value cannot displace the 
real value for the purpose of jurisdiction.” ` 
The following propositicns of law may ba 
laid down :— 

(1) Where the valuation of the suit for 
the purpose of the jurisdiction is contested 
the value must be determined by the court, 
and (2) where the valuation can be ascer- 
tained correctly, the plaintiff cannot be al- 
lowed to put en arbitrary value upon his 
claim, nor can he be allowed to overvalue 
or undervalue his claim with a view to 
choose his forum. Ia our view, the courts 
below have arrived at the right decision. 
The application for revision is entirely 
without force. We accordingly dismiss it 
with costs. : 

Nola. Application dismissed, 
eae 24 Ind. Oas. 679; 12 A. L, J. 844; 36 A. 


(3) 58 Ind, Oas. 280; 17A LJ. 418;25 M. L.T. 
298; 36 M. L. J. 437! 29 O L J 452; 21 Bom. L. R. 
489: 43 B. 507; 10 L. W.274; 240. W. 
a 33;,1U.P. L.R. (P. 0) 83; 46 L A. 24 (P. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 994 of 1929, 
April 1, 1932. 

PULUAN AND Niamat ULLAH, JJ., 
SUNDER LAL—PLAINTIFE— 
APPELLANT 
versus 
SUBEDAR SINGH—Deranpant— 
RESPONDENT. : 
Agra Tenancy Act (III of 1926), ss. 265 (1), 266— 
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Lambardar—Suit for—Arrears of rent—Lambardar 
not having proprietary interest—Power of lambar- 
dar to collect rent—Decisions under previous enact- 
ment—If res judicata— Lambardar's rights in respect 
of arrears of period before new Act. 

Where the lambardar of a mahal sub-divided by 
an imperfect partition into a number of pattis, 
instituted a suit for arrears of rent andit appear- 
ed that the land for which claim for rent was 
made, was situated ina pattiin which the lambar- 
dar himself was not a co-sharer and had no 
propwietary interest: 

Held, that as the lambardar had no proprietary 
interest in the land he was not empowered to sue. 
Ehan Ali Khan v. Masihulzaman Khan (1), refer- 
red to. 


In view of the procedure laid down by Act 
TII of 1926, in es. 265 and 266 for the collection 
of rent, decisions under the previous enactment 
cannot operate as res judicata. 

Any authority which the lambardar might 
have had,before the passing of the Tenancy Act 
of 1926, became subject to the limitations im- 
posed by ss. 265 and 266, Agra Tenancy Act, 
regardless of the fact whether arrears were in 
respect of a period subsequent to the passing 
of that Act or prior to it. 


Second Appeal from the decision of the 
District Judge, Shabjehanpur dated the 
2nd April, 1929. 


Mr. Haribans Sahai, for the Appellant. 
Mr. Shiva Prasad Sinha, for the Respond- 
ent. 

Judgment.—This appeal arises cut of 
a suit for arrears of rent brought by the 
appellant, professing to act as ‘lambardar’ 
of ‘mahal’ No. 3 in village Ohaurihanpur 
. District Shahjehsnpur. It is not disputed 
that this ‘mahal’ stands sub-divided by 
an imperfect partition into a number of 
‘patitis’ one of which is Patti Pem Singh, 
It is also not in dispute that the plaintiff- 
appellant has no proprietary interest in 
Patti Pem Singh. The land for which 
rent is claimed from the defendant-re- 
spondent, Subedar Singh, who is alleged 
to be the tenant, is in its entirety situate in 
Patti Pem Singh. The suit was contested 
inter alia on the ground that the plaintiff- 
appellant is not empowered to collect 
rent in Patti Pem Singh. Both the lower 
Courts have dismissed the suit, holding 
that the plaintiff-appellant is not entitled 
fo sue the defendant-respondent for rent, 
assuming it is payable by him, in respec: 
of the holding in dispute which is also in 
controversy. 

In second appeal by the plaintiff-appel- 
lant, it is contended onhis behalf that the 
lambardar of a‘mahal’ is the only person au- 
thorised to collect rent in respect of land 
within that ‘mahal’ though it may be situat- 
‘ed in a ‘patti’ in which the ‘lambardar’ him- 

elf is no co-sharer and has no proprietary 
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interest. We are clearly of opinion that 
this contention is not warranted by ‘the 
language of e. 265 of the Agra Tenancy 
Act on which thecontention is based, Sub 
e. l of that section rung es follows :— 
“The lambardar in an undivided mahal or in 
the common land of the mahal, thok or patti of 
which he is the lambardar is entitled in the absence 


of any contract or usage to the contrary to collect 
rents and other dues.” 


The plaintifi-appellant is nota lambardar 
in an undivided mahal. It is argued that 
he is entitled to collect the rent payable 
in respect of land in Patti Pem Singh, 
which is ‘common land’ go faras co sharers 
of that patii are concerned, and that it 
is necessary that the lambardar should 
be one of the co-sharers qua such land. 
In our opinion, a lambardar is not entitled 
to collect rent, unless the land for which 
rent is claimed belongs to all the co. 
sharers of the mahal, if he is the lambardar 
of the mahal, or to all the co-sharers of 
the patti, if he is the lambardar of the 
patti.: In every case it is necessary that 
the lambardar should havs a community 
of interest with other co-sharers in the 
lend for which rent is claimed. If the 
lambardar has no proprietary interest in 
such land, as is the case before us, he 
is not empowered, by s. 265 (1) of the 
Agre Tenancy Act, to collect rent in 
respect of such land. Another Division 
Bench of this court has taken the same 
view of s. 265 in Khan Ali Khan v. 
Masihulzaman Khan (1). Accordingly we 
uphold the view on which the decree of 
the lower Appellate Court proceeds, 

Reliance is also placed on s, 132 of 
Act III of 1926, That section, however, 
merely provides that arrears of rent shall 
be recovered “by suit, or by distraint, or 
by notice through the Tahsildar, in accor- 
dance with the provisions of this Act, or 
in any one or more of such ways,” It 
does not enable the -lambardar to free 
himeelf from the trammels of s, 265, already 
referred to. 

The plaintiff-appellant claimed rent for 
years 1332 to 1334 Fasli. The present 
Tenancy Act (HIL of 1926) was passed 
in September, 1926, that is to say, after 
the commencement of the Fasli year 1334. 
The learned Advocate for the plaintiff. 
appellant argues that he is at any rate 
entitled to collect rent for the period 
preceding the passing of Act III of 1926 
inasmuch as under the law as it existed 


1) 134 Ind. Oas. 455; (1931) A, L. J. 1068; 
Ind. Rul. (1931) All. 839; 16 R. D. 22; A. I. R, 
1932 All, 152. - 
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before that enactment a lambardar was 
entitled to sue in the circumstance like 
those of the present case. Tae plaintif- 
appellant obtained decrees against the 
defendant respondent for arrears of rent 
in respect of past years before Act III of 
1926 was passed, These decrees are relied 
on as concluding all questions in respect 
of the plaintiff-appellant’s right to sue 
for arrears of rent. In view, however, of 
the procedure laid down by Act III of 
1926 in es. 265 and 266 for the collection 
of rent, decisions under the previous 
enactment cannot operate as res judicata. 
The suit, which has given rise to this 
appeal, was instituted on the 3lst October, 
1927, long after the passing of Act IIL of 
1926, Any authority which the lambardar 
might have had before the passing of this 
Act, became subject to the limitations 
imposed by s3.265and 266, Agra Tenancy 
Act, regardless of the fact whether arrears 
were in respect of a period subsequent to 
the passing of that Act or prior toit. We 
are concerned with the ex:ent of his 
authority when he attempts to collect rent 
and ‘not when he could have exercised it 
but failed to do co. In this view, the 
plaintiff-appellant was not empowered to 
institute the prezent suit for reccvery of 
rent for the years 1332 to 1334 Fasli 

The result is thatthe appeal fails and 
is dismissed with costs. 

N./A. Appeal dismissed. 


me 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No. 432 of 1929. 
March 10, 1932. 

MAONAIR, J. O. 
LAKHMIOHAND—PtaintirF— 


APPELLANT 
versus 
JANARDHAN AND ANGTRER-—DEFSNDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 92 
-—-Mortgage-decree — Auction-purchaser — Subsequent 
mortgagee not , impleaded im suit by prior 
mortgagee—Plea.of paramount title by auction-pur- 


ehaser—Suit for redemption by successor-in-title of 
mortgagor after paying off subsequent mortgagee— 
Whether auction-purchaser can resist suit on ground 
of successor-in-title - being volunteer—Mortgagor re- 
deeming subsequent mortgage after final decree—Right 
to redeem prior mortgage. 

Where instead of relying upon his position as 
holder of thé equity. of redemption, an auction-pur- 
chaser ina sale in pursuance ofa mortgage-decree, 
-pleads-paramount title ina suit by the subsequent 
mortgagee, who had not been impleaded*in the suit 


- by the prior mortgagee, it isnot open tohim, in 2 
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subsequent suitby the successor-in-title of -the- 
mortgagor who has satisfied the subsequent mort-, 
gagee's claim, to plead that the successor-in-title ` 
was a volunteer. Pichaiyappa Chetti v. Govindaraju 
Mudaly (2), distinguished. : 

A mortgagor against whom a final decree has 
been passed can by redeeming a ‘subsequent mort- , 
gage obtain a right to redeem a prior mortgage. 


Second Appeal against the decree of the 
Additional Judge to the District Judge, » 
Nagpur, in Civil Appeal No. 254 of 195, . 
dated the 18th January, 1929, arising out. 
of O 8. No. 192 of 1924 in the Court of the 
Sub-Judge, Second Olase, Saoner, dated the: 
30th April, 1925. ; 

Meeers. M. B, Kinkhede and Mr. R. Indur- ` 
kar, for the Appellant, 

Mr. M.. R, Bobde, for the Respondent. 

Judgment—It will, in my opinion,- 
facilitate apprekension of the points of law’ 
involved in this appeal if each person or 
group of persons who obtained rights:in: 
the property under dispute is or are desi-: 
gnated by a single letter. A then was the 
owner of certain atsolu'e occupancy fields., 
These fislds were mortgaged by A in 1900 
to B andin 1909 to C. B brought a suit: 
in 1912 and obtained a final decree for sale 
in 1914 : in these proceedings C was not 
impleaded. Afew days after the decree, 
for sale was passed, A sold. his rights.to 
D. In 1916, in execution of the sale decree 
the mortgaged property was brought to. 
sale and purchased by E who obtained 
possession in 1918. in 1921 C sued upon 
his mortgage: he impleaded E who did. 
not wish to redeem but pleaded paramount, 
title: D paid the amount due on the mort- 
gageot C. . 

The suit out of which this appeal arises, 
is a suit to redeem the mortgage effected in 
favour of B brought by D against E, The 
lower Appellate Court appears to have held. 
that since the plaintiff D agreed to the 
discharge of H from the suit brought in 
1921, his redemption of C’s mortgage gives 
him no right against Æ. The Judge has 
also held that D cannot maintain the suit 
since C’s suit is barred by time. 

It is admitted before me that thesale by 
A to D gave the plaintiff D the right which 
A had formerly possessed and nothing 
more. The mortgage of C was satisfied 
outof the consideration for the sale to D. 
D cannot then use the mortgage of C as a 
shield unless the mortgagor A,in_ the 
peculiar circumstances this case, could do 
so: Har Shyam Choudhury v. Shyam Lal 
Sahu (1), 4 

(1) 31 Ind, Oas. 22; 43 O. 69 at p. 72; 22 0. L, J. 

227; 20 O, W.N.601. 
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The lower Appellate Court, in my opinion, 
has not drawn the proper conclusion from 
the fact that H did not claim to redsem 
the mortgage of C but pleaded paramount 
title, H might have pleaded that he had 
obtained the entire equity of redemption, 
that no relief could be claimed against A or 
D, and that any decree passed should give 
neither A nor Dany rigatof redemption but 
shorld determine the rights of himself and 
C. Hə chose to plead paramount title and 
clearly, if C had obtained a dezrea, he could 
not have urged in subsequent procesdiags 
that C's decres had been obtained against 
persons wh) had no interest in the property. 
Similarly after D had redeamed C’s mort- 
gage, he cannot plead that D had no in- 
terest ite the property and was merely a 
volunteer, 

The main question then which has to be 
decided is whether a mortgagor against 
whoma final decreas bas been passed can 
by redeeming a subsaquent mortgaga obtain 
a right to redeem a prior mortgage. 

It ‘was urged by the respondents that 
e. 92 of the Transfer of Property Act should 
be applied tothe facts of this case: but 
before this section was enacted, this suit 
had been decided by tho trial Judge. It 
seəms clear then from s. 63 of Act XX of 
1929 that this appeal must ba decided in 
accordance with the law as it stcoi prior 
to 1929, Section 92 is based on principles 
whieh had been accapted by Courts of Law: 
- but this appeal must be dezijed with 
reference to these principles and not with 
reference to the words used in the section, 
In my opinion, these principles psrmit a 
mortgagor, who has redeemed a subsequent 
mortgage with the sols intention of obtain- 
ing the rights of thesubssquent mortgages, 
to exerciss the right of redemption which 
that mortgagee could exercias. Itis quite 
clear that such was the intention of D, 
When D purchased the property, he had 
some hope that he might be able to chal- 
lenge the validity of B's mortgage : but he 


must have abandoned this hops when he 


allowed E to obtain possession of the morb- 
gagéd property : he could not have hoped 
tive years later to prove that Æ had never 
any right to possession against him. Again 
itis certain that he did not pay the amount 
due to C, because of any personal liability: 
C was bound toattempt to recover the morta 
gage debt fromthe right of redemption 
which he undoubtedly had against B before 
he could obtain a personal decree against 
A, 380 as to attach the consideration for the 
ewle-to. D-remaining in-Dishandss. 
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I remark that if D had purchased C's 
rights instead of paying off C's mortgage, 
his right to redeem B could not have been 
challenged, The news. 92 of the Transfer 
of Property Act does not state that the 
mortgagor, on redesming property subject 
to a mortgage, can, in no circumstances, 
obtain the right of redemption which that 
mortgagea might have. Ordinarily a mort- 
gagor hasa right to redeem a mortgage 
effected by him. The priaciple to which 
the section is intended to give legislative 
sanction is that he who removes another's 
burden steps into the shoes of the person 
whose rights constitute the burden. When 
C brought his suit he was the only person 
entitled to redeem B ; but, by satisfying C's 
mortgage debt, D removed the liability of 
B to be redeemed by C with the intention 
that he should step into theshoes of C and 
should, in my opinion, be allowed to do 
80. 

The respondents’ Oounsel has drawa my 
attention to the judgment in Pichaiyappa 
Chettt v. Govindaraju Mudaly (2). This 
judgment can be distinguished on two 
grounds: in the firat place, D caanot be 
considered 8 mere volunteer at the time he 
made the payment, since the morigages 
had chosen not to rely on the gale of hime 
self but to allow C to sue the mortgagor on 
his mortgage-deed,. In the noxt placa, the 
principle on which Pichaiyappa Chetti v. 
Govindaraju Mudaly (2) was decided allows 
ed subrogation where the money was paid 
under an impliedagresment that the payer 
would be subrogated and B's conduct in 
withdrawing from the suit may well amount 
to such an implied agreement. 

It is admitted by the respondents that D 
is not prevented from maintaining the suit, 
because C's suit may ba barred by time: 
I agree that this is thelaw. 

T hold, therefore, that D is entitled to 
redeem E., The decree of the lower Ap- 
peliate Oourt is, therefore, set aside: The 
appeal must be re-heard as the amount due. 
on B's mortgage has not been determined 
by tas lower Appellate Oourt, Oosts in- 
curred in this Oourt in Second Appeal No. 
392 of 1926 and in subsequent procesdings’ 
will be borne by the respondents. There 
will be no cartificate of refund of (court. 
fees in the appeal now decided by me,’ 
Tae costs prior to the former second 
appeal will follow the event. 

N/A, Decree set aside, 

(2) 130 Ind. Oas. 508; A. I. R, 1931 Mad, 110; (1930) 
M. W. N,.1190; 33 L, .W. 78, f 
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ALLAHABAD HIGH COURT. 
First Civil Appeal Ko, 34 of 1929, 
Jencary 26, 1922, 

MEKERJI AND BENNET, JJ, 
HARNAM CHANDAR—T FENTANT— 
APPELLANT 

` versus 
RUP CHAND AND O0THERS— PLAINTIFFS 
AND CTHERS— DEFEND: N! S— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), 8. 28— Dec- 
laratory decree by sons of judgment-debtor—A djudica- 
tion of judgment-debtor as insoluent—Holder of decree 
against father—Appeal by decree-holder—Permission 


of Insolvency Court not obtained—Appeal, whether 
barred by s. 28. 


The sons of a judgment-debtor sued for and ob- 
tained a declaration that certain property was not 
saleable or attachable under a certain decree against 
their father, Prior to the passing of the decree the 
father was adjudicated an insolvent. The decree- 
holder appealed to the High Oourt without obtaining 
permission of the Insolvency Court ; 

Held, that inasmuchas ali that the decree-holder 
wanted was only that a declaratory decree should be 
set aside making the property attachable under the 
decree of the appellant decree-holder, it would not 
be a remedy against the property of the insolvent 
within the meaning ofs ¥8, and that, therefore, the 
appeal was not barred, f 
__ First Civil Appeal from a decision’ of 
the First Subordinate Judge, Saharan- 
pur, dated the 15th of September, 1928. 

Messrs. P, L. Banerji and G. 5, Pathak, 
Jor the Appellsnt. 

Messrs. Benod Behari Lal, Nanak Chand, 
P. M.L. Verma end Vishwa Mitra, for the 
Kesrondents, 


- Judgment —This is a first appeal by 
defendant No, 1 who is a creditor who 
holds a decree against defendant No. 4, 
ove; Bhib Singh. The plaintiffs in the 
suit were four sons of Bhib Singh sand 
they sued for snd obtained a declaration 
that certain property was not saleable or 
attackable under certain decrees one of 
which was the decree of the appellant 
sgainst Shib Singh. The decree of the 
court of first instance was made on 15th 
September, 1928, and priorto that date on 
24th August, 1828, Shib Singh wea ad- 
judged an insolvent, ‘fhe appellant has 
named Shib Singh es one of the respons ents 
and hehasnot made the Official Receiver 
a . party. A preliminary objection is 
taken cn hehalf of certain reepondents 
firetly io theeffect that the appellant had 
not bad the permigsion to bring this 
appeal and secondly, that tae Official 
Receiver should be made a party as re- 
precenting the estate of Shib Singh. In 
regard to the first objection learned Coun- 
eel for respondents argues thats. v8 (2) of 
the Provincial Insolvency Act stated that 

“Qn the making of an order of adjudication.. 
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no oreditor.......shall during the pendency of th® 
insolvency proceedings have any remedy against the 
property of the insolvent in respect of the debt, 
or commence any suit or other legal proceeding, 
except with the leave of the court on such ternts 
as the court may impose”. ; 


Learned Ocunsel argued that this appeal 
was 8 legal preceeding and asthe appal- 
lant had not got the permission of the 
Incolvency Court, therefore, the eppellant 
was not entitled to commence tbis appeal. 
We consider, however, that the words 
“commence any suitor other legal proceed- 
ding” must be reed in conjunction with 
sometling celse in the sub-section, for if 
they were read independently they would 
prevent a creditor from indulging in any 
litigaticn at all. The expression in the 
sub-section which must govern this clause 
ia ‘have spy remedy sgainst the property 
of the insolvent in respect of the debt", 
The precent appeal is not an appeal of 
that natura. Ail that the appellant asks 
is that a declaratory decree sbould be sat 
sside That declaratory decree was that 
property was not attachable under the 
decree of the appellant, The effect of the 
appeal being allowed would be a declara- 
tory decree that the property was attach- 
able under the decree of the appellant. 
That we consider would not be 8 remedy 
against the property of the insolvent 
within the meaning of s, 28. No doubt, if 
the appellant having obtained a decree 
on appeal from this court proceeded 
to apply for execution, then he might 
poseibly ke inet with the bar of s, 28 (2), 
but that cection does not bar the present 
appeal. : 

The next point which was urged wasthe 
second objection that the Official Receiver 
should represent the estate of the intolvent 
Shib Singh asa respondent, We consider 
thst this objecticn is sound and, as the 
learned Counsel for the appellant hag 
undertaken to apply to day to make the 
Official Receiver aparty, we adjourn thie 
appeal for a sufficient period for the Official 
Receiver to be brought onthe record, Costs 
will abide the result of the appeal, 

N/a. Appeal adjourned, 


ALLAHABAD HIGH COURT, 
Oriminal Appeal No. 1070 of 1931. 
May 6, 1932. 

i FULLAN, J. 
YAR MUHAMMAD— APPELLANT 


tersus 
BANSI SINGH AND O0OTHEBE— 
y RESPONDENT, i i 
Criminal Procedure. Cade (Act V of 1898), 98. 195: 
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O) (b), 476—Perjury—Sanction te prosecute—Proof 
necessary—Penal Code (Act XLV of 1860), s. 198— 
Evidence believed by trial Court—Fact to be taken into 
consideration. 

Prosecutions for perjury should not be launched 
unless there is some proof likely at least to satisfy 
a court thatthe statements made by the person 
charged are false statements It is not enough to 
prove that ordinary village witnesses coming forward 
in acommunal case have decided among themselves 
what they are to say and how they are to say it. |p. 
148, cel. >.) 

Where the trial Oourt believes the statements of a 
witness but the Appellate Court dishelieves them, in 
considering the question of prosecuting the witness 
for perjury, the fact that the trial J udge has believed 
him should be taken in his favour. [p. 147, col. 


Criminal Appeal from an order of the 
Sessions Judge, Azəmgarb, dated the 10;h 
October, 1531, 

Messrs, B. E. O'Conor, B. Malik and 
S. Zamir Alam, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

The Government Pleader, for the Orown 


Judgment.—This is an appeal from 
an order of the Sessions Judge of Azam- 
garh rejecting an application made by 
one Yar Muhammad for sanction to pro» 
secuie eight persons under s. 193, Indian 
Penal Code. These eight persons, among 
others, gave evidence in the court of the 
Sessions Judge of Azamgarh in a case 
in which Yar Muhammad and others-were 
accused of the serious offences of murder, 
rioting and arson. The Sessions Judge 
believed the evidence of five of these 8 
witnesses, disbelieved the evidence of one, 
Musammat Gobindi,. and felt himself 
unable to accept the evidence of the other 
two. He found, however, that the case as 
stated by them was substantially true, 
and he convicted eight persons under 
s. 302, Indian Penal Oode and sentence 
them to transportation for life. He also 
found them guilty of minor offences and 
all except three of them guilty of the 
offence of arson, and awarded separate 
sentences under the relevant sections. 
When the appeal came before the High 
Oourt the Judges were of opinion that 
the conviction could not be sustained in 
the case of any of the parsons who were 
transported for life, and the Judges stated 
that in their opinion the witnesses who 
had given evidence “as regards the in- 
cident of the attack on Sukh Lal aie 
unscrupulous liars and no reliance can 
be placed on the statements of any one 
of them,” Relying on thess observations 
Yar Muhammad made the application to 
the Sessions Judge, which is now before 


me in appeal. Apparently there was some 
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defect in the application, as although he 
asked leave to proceed against 8 persons 
he instanced only the statement made. 
by one of them Bansi Singh, But it. 
appears that the statements of all the 
eight persons were in many particulars: 
almost identical, and had the learned. 
Judge thought it proper to order a pro- 
secution of all of them, the application. 
could no doubt have been amended go 
as to put the matter in the proper form. 
The Ssssions Judge, however, refused to 
take any action.. Ho said in hia order: 

“This court believed the prosecution evidence 
of most of the witnesses, and does not see how 
it can feel justified in ordering their prosecution 
for the very evidence it believed. No fresh material 
has been placed before it to justify it to order 
prosecution.” 

and he has gone on to say: 

“The fact that the evidence of a witness is 
believed by one court and disbelieved by the other 
court is sufficient to give the benefit of doubt to 
the witness.” 


and he bas cited one decision of the 
Patna High Oourt, Raghupat Sahay v. 
Emperor (1) and one case of this High 
Court, Debi Dati Tewari v. Emperor (2), 
in support of this view. Neither of the 
judgments referred to by the. learned. 
Sessions Judge go so far as to say. that 
no person should be convicted of perjury 
who has been believed by the trial Court 
and disbelieved by the Gourt of Appeal. 
But undoubtedly the fact that the trial 
Judge felt himself able to accept the 
statements of these witnesses as true evi- 
dence in a trial for murder isa point to 
be taken in their favour when the ques: 
tion of prosecuting these persons for 
perjury arises, 

The case which the learned Sessions 
Judge had to try was one of those dif- 
cult cases in which communal feelings 
ran high in a village community. A party 
of Muhammadans had roused the feeling 
ot the Hindus by killing a nilgai which 
is regarded by the Hindus as having 
some Connection with the sacred cow. 
The Hindus assaulted the Mahammadans 
and caused them serious injuries. The 
Muhammadans retaliated in force, and 
there is no reason to doubt that it was 


d Gas. 816; 26 A. L. J. 1327; 29 Or. L. 
R. 1928 All, 548; 10 A.I. Or. R 
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flicting on bis person no less than 19 
injuries, 9 of which were caused by eharp 
cutting weapons and the others by lathis. 
One of the injuries fractured Sukhlal’s 
skull and he had three ribs broken. 
There is, therefore, no question that the 
man was murdered. The defence put up 
by the Muhammadans accused of the 
crime was that Sukhlal was injured in 
the forest when the Hindus attacked the 
Muhammadans for killing the nilgat, This 
story has not been believed by any court, 
and it is incredible. It:is proved con- 
clusively that when the Sub-inspector of 
Police peseed through the village of 
Bhadsara on his wey to the forest to 
investigate the case against the. 
he found ro injured person in the village 
of Bhadsars, but on his return he saw a 


party of some 60 Muhammadans running 


away. He found the houses burnt, Sukhlal 
dying snd other persons injured. These 
facts were held to be proved by the 
Sessions Judge, and it does not sppear 
that the High Oourt in appeal tock a 
different view. But the High Oourt felt 
unable to support the conviction of the 
accused pereons for the murder of Sukh 
Lal because they found the witnesses to 
be liars. 

In a case of this kind it is perhaps 
impossible to expect that the witnesses 
appearing for the prosecution will speak 
the truth in every detail. In the present 
case it is evident thatthe statements made 
by the witnesses were prepared state- 
ments. When they came into court 
these pereons had keen told what to say 
and they learnt their story so well that 
they deposed in almost identical terme 
as to the events which they said they 
had seen, Where as many as eight wit- 
nesses tell a cet story in almost identical 
terms, 8 suspicion must arise that they 
may not be speaking the truth, and it 
is because the statements of the wit- 
nesses in this case are of this nature 
that they have been branded by ihe learned 
Judges of tbis court as unecrupulous 
liars. But there is nothing in the judg- 
ment of ihis court which can be eaid 10 
disprove any fact stated by these wit- 
neesee. Not cne of the accused persons 
was able to gatiefy the court that he was 
not piecent and that he was not one of 
the Muhbemmedans who undoubtedly burned 
the Louees of the Hindus and killed this 
man Sukh’ Lalin revenge fcr the attack 
made earlier by tbe Hindus. on the 
Muhammadane. There is, therefore, nothing 
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in the statement of any of the witnesses 
which can be taken and proved to be 
false. In my opinion prosecutions for, 
perjury should not be launched unless 
there is some proof likely at least to” 
satisfy acourt that the statements made 
by the person charged are false state- 
ments, lt is not enough to. prove that 
ordinary village witnesses coming forward 
in a communal csse have decided among 
themselves. what they are to say and 
how they are to say it. Hach one of 
these witnesses, as [read the evidence, may 
have seen the incident exactly as he des- 
cribed it. I omit the case of Musammat 
Gobindi who was disbelieved by the Ses- 
sions Judge himself, She was clearly con- 
fused and frightened, and it is irtpossible 
to make out from her deposition what she 
intended to say. The person againsi whom 
this application was mainly directed is 
Bansi Singh. If that statement were to be 
taken by itself [should hesitate to say that 
there is anything in it which can ba proved 
to be false, and it is not proper to conclude 
that the statement is false because the 
statements of the other witnesses appear to 
have been modelled on it. 

Lastly I would only in extreme cases 
sanction prosecution for perjury in acase of 
thiskind atthe instance of those persons 
who srethe enemies of the witnesses both 
on personal and communal grounds. Such 
prosecutions merely tend to exacerbate the 
already bad feeling existing between 
Hindus and Muhammadans ix these villag- 
es and they do little service to the cause of 
justice. In my opinion the Sessions Judge 
was right in rejecting this application, and 
I dismiss the appeal. 

N./As Appeal dismissed, 


MADRAS HIGH COURT. 
Second Civil Appeals Nos. 727, 728 of 190, 
October 50, 19.2. 

SUNDARAM Cutty, J. 

Rajah Sir B. R. M. ANNAMALAI 
OHETTIAR—APPELLANT 


versus 
Sasi RAMA NARASIMHULU NAIDU 

AND ANOTBER—PLAINTIFFs—R ESPCNDENTS, 

Madras Estates. Land Act (I of 1908), s. 18 (8)— 
Ryot sinking well in patia land at his sole expense— 
Landlord, whether entitled to levy higher rates, 

Where the ryot sinksa wellin his patta landsat 
his sole expense for the supply of water and there is 
a change in the nature of the crops raised in con- 
sequence of this improvement, the landlord is not 
entitled-to levy higherrates,in view of the provision 


1933 


contained in s, 13 (3) of the 
Act. [p. 150, col. 1.] 

In such cases the landlord cannot be deemed to have 
contributed something towards the improvement by 
reason of the fact that he loses the chance ofre- 
covering any rent onthe area of the site covered by 
the wells. Lodd Govindoss v.Chiannppa Naidu (1), 
distinguished. [p. 149, col. 1] 

Appeal against the decrees of the 
District Court, Chittoor, in Appeal;Suits 
Nos, 133 and 1340f 192s preferred against 
these of the Court of the Special 
Deputy Collector, Ohandragiri, Divie- 
ion, in 8,8. Nos. 813 and 812 of 1997 
respectively, 

Messrs. B. Somayya and V. Satyana- 
rayana, forthe Appellant. 

Mr. S, A, Seshadri, for fthe}Respondent, 


sudgment.—These sre connected 
Second Appeals arisingout of two suits 
filed by two ryots againstthe jand-holder 
for grant of patia under s, 55 of the 
Madras Estatea Land Act for Fasli 
1336, 

The main point argued is, whethor the 
plaintiffs have effected any improvements 
at their sole expsnses within the mean- 
ing of a. 13, cl. 3,0f the said Act in 
some ofthe dry lauds in question, and 
whether the land-holder can charge rent 
according to crop-war ratea and second 
crop rates prevailing in the villaga, 
although cropa of a superior nature such 
as garden and wet cropa raised on such 
dry lands were the result of those im- 
provements. According to the findings 
of the lower Oourts,it isclear that these 
lands are classified as dry, that though 
they were originally puramboke, they 
have become patta lands of the plaint- 
ifa, that the improvements effected by the 
ryots (plaintiffs) consist of walls sunk in 
their patta lands at their own cost, 
subsequent to the passing of the Estates 
Land Act, and that before the sinking of 
those wells, only ordiaary dry crops 
could be raised on thesslands, Itis ad- 
mitted thatthe usage ia this villegs ia 
to levy crop-war rates of rent, which 
dapend upon the nature of tha crop 
raized and the. extent of land actually 
cultivated. As would appsar from the 
p2ttas filed (tor instance al, 10 of the 
patta Ex. O) no rent would be charged 
on lands left waste or uncultivated, unless 
the non-cultivation is due to the neglect of 
the ryot. 

In the light of these facts, the question 
it issue hes to be determined. Section 
13, cl. 3, declares, that notwithstanding 
any usage or contract to the contrary, a 
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ryot shall not by reason of making an 
improvement athis sole expense, become 
liable to pay a higher rate of rent on 
account of any increaseof production or 
of any change in the nature of the crop 
raised a3 a consequence of such improve- 
ment. In the present case, there is no 
doubt that the well sunk by the ryots 
in their patta lands for the supply of 
water for agricultural purposes, would be 
an improvement within the meaning of 
8.3 (4) of the Act. These wells are not 
shown to prejudicially affect any other 
land of the land-holder. Nor is it the 
case of the defendant, that any money 
was contributed by him for the expenses 
of sinking these wells. 

It is argued by the learned Advocate 
for the appellant, that the landholder may 
be deemed to have contributed something 
towards the improvement, by reason of the 
fact that he loses the chance of recover- 
ing any rənt on the area of the site 
covered by the wells. In supportof this 
contention raliance is placed on the de- 
cisionian Lodd Govindoss v. Chinnappa 
Naidu (1) It is strenuously contended on 
the respondent's side, that that decision 
has no application to the present case, 
In that case, the point was whether in 
view of the facts disclosed in the evidence, 
the zemindar was entitled to charge en- 
hanced rates for crops grown with the 
aid of well-water, Section 13, cl, (3), of 
the Estates Laud Act was held to be not 
applicable to that case, as the improve- 
ments were those effected prior to the Act. 
Bat the question turned upon the vali- 
dity ofthe contractto pay enhanced rates, 
In order tò sea whether there was econ- 
sideration for the contract, some fasts had 
to betaken to account, It was shown 
that the wella weredug by ths ryots in 
land entered in the accounts as poramboke, 
and that the area covered by the wells 
was rendered uncultivable. The land in 
which the walls wera dug was not the 
property of the ryots, but belonged to 
the zamindar, That is why Napier, J. 


has observed thus: 

“By handing over that area to the ryots for 
the construction of wells ha has in our opinion 
contributed to the cost of the wells] and such con- 
tribution is good consideration for the contract set 


up by him.” 
For the purpose of applying cl. 3 of 
B. 13, the important point is whether 


the wellsin question were eunk at the 
sole expense of the ryots. In order to 
dig a well, the first requisite is land 

Q) 27 Ind. Oas. 869; 28 M. L, J, 136:2 L. W, 142, 
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which must serve asthe site for the well. 
If the wells in question were dug in 
poramboke land, the lend-holder by hand- 
ing over that site forsinking the wells, 
can be regarded as having contributed 
towards the costof these improvements 
and the cage would be taken out of the ope- 
ration of the said section, The prospec- 
tive loss of rent on the area of the site 
covered by the wells, cannot by any stretch 
of the observation in Lodd Govindoss’s 
case (1) be deemed tobe a contribution 
by the land-holder towards the costof 
sinking the wells, and for this reason, it 
cannot be held, that the improvements 
are not those made at the sole expense of 
the ryots, within the meaning of s. 13 (3) 
of the Act. For the damage sustained on 
account of any such loss of rent, it seems 
to me, a remedy will be available. If by 
the neglect of the ryot, any plot is left 
waste or uncultivated, the land- holder is 
entitled to charge rent, By a voluntary 
act of the ryot, if he disables himself 
from cultivating a certain plot he cannot 
say, that for causes beyond his control, 
the cultivation could not be carried on. 
Though the land-holder cannot prevent 
the ryot from making an improvement by 
way of digging a well in the holding, he 
may have recourse to the method of charg- 
ing rent even on the area of the sito of 
the wells, at the dry rates. But in view of 
the bar created by cl. 3 of s. 213, he 
cannot levy higher rates of rent, under the 
prevailing system of charging crop-war 
rates, if the change in the nature of the 
crops raised be the consequence of the 
improvements effected bythe ryot at his 
sole expense. 


The same question was recently con- 
sidered by Anantakrishna Ayyar, J. in 
S. A. No. 1980 of 1927, and that decision 
is clesrly in favour of respondents’ con- 
tention. It is true that the ruling in Lodd 
Govindoss v. Chinnappa Naidu (1) was not 
considered in thatdecision. But, in my 
view, that ruling does not materially help 
the appellant in the present appeals, 

I, therefore, confirm the finding of the 
courts below onthis point. 


Asregards the memorandum of objec- 
tions, I seeno eubstence in them. The 
lands Nos. 592 and 593, have been classed es 
wet, and treated so in the previous 
pattas. They must be presumed to be 
wet lands, liable to be charged accord- 
ingly, until the ryots resort toan appro- 
priate remedy and get the classification 
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changed or assessment reduced. 

In the result, these appeals and the 
memoranda of objections are dismissed 
with costs, . 

N. K, /A, Appeals dismissed, 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. ° 
Second Oivil Appeal No. 241-B of 1930. 
Februsry 12, 1932, 


Nryoer, A. J.O. ; 
Musammat RA.NGOO—PLAINTIF:— 
ÅPPELLANT 
versus 
HARISA AND aNoTHER—D8FaNDANTS— 
REEPONDENTSA. 7 


Will—Construction—Name given by executant, 
whether to be considered—Succession Act (XXXIX of 
1925) s. 90—After-acquired property, if passes. 

Although the mere name or title of a document is 
not a safe guide to the determination of the character 
of the writing, the title as is given by the executant 
to his writing cannot be eliminated from considera- 
tion. [p. 151, col. 1.] 

Unless there are expressions in the will to indicate 
a contrary intention it must be presumed that the 
testator intended to dispose ofall his property exist- 
ing at his death, and a description of the property 
as that which the testator “now” owns or occupies, 
prima facie does not, show such’a contrary intention 
as to exclude after acquired property of the specified 
nature. Subba Reddi v. Doraisami Bothen (9), 
Alaxandar Gramani v. Danakoti Ammal (10), referred 
to. [p. 152, col. 2.] 


Second Appeal against a decreeof the 
Third Additional District Judge, ` Amraoti, 
dated the 24th July, 1{30,in Oivil Appeal 
No. 52 of 1930, 

Mr, T. L. Sheode, for the Appellant. 

Mr, J. R. Mudholkar, for the Respondent, 


Judgment—This second appeal arises 
cut of a suit instituted by the appellant for 
recovery of Rs. 1,750 deposited by one 
Pandurang with whom she lived as his 
mistresson the basis of Pandurang’s will 
dated 4th September, 1915. The suit hav- 
ing been dismiseed in the two courts 
below, the plaintif has preferred this 
appeal. 

it appears that Pandurang recovered 
from very serious illness in the year 1915 
and out of consideration for the tender 
cervices rendered by Musammat Rangoo, 
the appellant, he executed a willon 4th 
September, 1915, in favour of Musammat 
Rangoo. The terms of this will form the 
subject of controversy in this suit, The 
triel Court corstrued the will as being 
operative only as a gift. The lower Appel- 
late Court was of the opinicn that the terms 
of the document indicate that it was to 
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operate asa willand not as a gift; but as 
no specific mention of the amount deposited 
with Harisa, defendant No.1, was made in 
the will which was executed nearly 13 
years before the deposit was made, it held 
that the plaintiff, although a legates under 
the will, was not entitled to the amount. 

Perusing the recitala of Ex. Pl, 
which is styled as a will, I have very 
littla doubt that it was not intended to be 
anything but a will, Priaciples of inter- 
pretation of testamentary documente, as in 
the case of others, are well settled, They 
were laid down with great clearness in 
Roddy v. Fitzgerald (1), which were followed 
by their Lordships of the Privy Council in 
Venkatadri Appa Row Bahadur v, Partha- 
saratht Appa Rao (2). They are as fol- 
lows: 

“These rules are perfectly plain and clear. The 
first duty of the court expounding the will is to 
ascertain what is the meaning of the words used by 
the testator. It is very often said that the intention 
of the testator isto be the guide, but that expression 
is capable of being misunderstood, and may lead to 
a speculation as to what the testator may be supposed 
to Have intended to write, whereas the only and 
proper inquiry is, what isthe meaning of that which 
he has actually written. That which he has written 
istobe construed by every part being taken into 
consideration according to its grammatical construc- 
tion and the ordinary acceptation of the words used, 
with the assistance of such parol evidence of the 
surrounding circumstances as is admissible, to place 
the court inthe position of the testator.” 

It is urged for the respondents on the 
strength of Rambhat v. Lakshman Chinta- 


~~ man Mayalay (3), Tirugnanapal v. Ponnam: 


mat Nadathi (4), Muhammad Abdul Ghani v. 
Fakhr Jahan Begam (5), and Brijraj Singh 
v. Sheodan Singh (6), that the mere nama 
or title of the document is not a gafe guide 
to the determination of the character of the 
writing. Itmay be conceded that it isso, 
but the title as has been given by the exe- 
cutent himself to his writing cannot be 
eliminated from consideration. The appro- 
priate method of construing such docu- 
meats is the one indicated by their Lord- 


(1) (1858) 6 H. L. O. 823 at p, 876; 10 E. R. 1518; 
108 R. R. 327. 


(2) 87 Ind. Oas. 324; 48 M, L. J. 627 at p. 64l; L. R. 
6 À. P. O. 82; A. I. R. 1925 P, 0.105; 27 Bom. L. R. 
823; 3 Pat. L. R. 203; (1925) M. W. N. 441; 29 O.W. N. 
989; 48 M. 312; 521. A. 214 (P.O) 

(3) 5 B. 630, 

(4) 58 Ind. Cas 228; 25 O.W. N. 511; (1920) M. W, 
N. 559; 28 M. L. T. 190; 12 L. W. 660 (P. O.) 

(5) 68 Ind. Cas. 254; 44A 301; 25 O. O. 93; 31M. 
L. T. 21; 9 O. L. J. 369; 43 M. L. J. 453. 24 Bom. L. R, 
1268; 27 O. W. N.53; A. L R. 1922 P,O 28): 20A. L. 
J. 994: 37 O. L. J. 1; 49 I.A 195 (P, C) 

(6) 19 Ind, Cas. 826: 35 A. 337: 17 O. W. N. 949; 
(1913) M. W. N. 515: 11 A. L. J. 698; 14 M., L. T. 11: 
180. L. J. 57; 15 Bom. L, R, 652; 25 M. L, J. 188; 40 
I. A. 161 (P. C.) 
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ships of the Privy Council in the afore- 
mentioned cass, In the document in quea- 
tion the executant mentions that he was 58 
years old and thatha had passed through 
serious illnesses snd that Musammat' 
Rangoo who had been living with him for 
35 years had rendered him great service 
especially during the time of his last illnes3. 
These expressions considered along with 
the fact that the testator being a Mukhtear, 
thetisa court going agent, and conver- 
sant with legal affairs, impart to the title 
given by him to the documant particular 
significance. Much stress is laid on such 
recitals as the words dile ahe which mean 
‘it is given’ and it is contended that the exs- 
cutant of thisdosument intended to maka 
a gift and not a will. Thewords of dona- 
tion used are not necessarily inconsistent 
with the document bainga will, Whether 
the gift was to oparate in presenti or in 
futurohas to be gathered from the other 
recitals in the document, Haviug regard 
to the repetition of the word Mrityupatra 
four times in the document in connection 
with the gift, there can be no room for con- 
tention that the gift was to be operative 
atter the death of the executant. In’ 
Zuglai v. Ratan (7), the words used ware 
much stronger, namely, lagalich dili, mean- 
ing immediately given, but ib was held 
considering the drift of the document as a 
whole that that expression did not imply 
gift in presenti, but that it was intended to 
mean that the property was to go to the 
donee. I have, therefore, no hesitation in 
agreeing with the lower Appellate Oourt 
that the document which bears‘the title of a 
will was intended to be in reality a ‘will 
and not a gift deed, 

The next question is as regards the 
Property which was disposed of by the 
will, The property is described in one 
Dlaceas the movegbles in his possession, 
that is pots ete., as well as gold articles, and 
in another place if is declared that the 
property was the testator’s self-acquired 
property and that hə made Musammat 
Rangoo owner of it. The generic word 
used is jing} with raferenzs tə his moveabla 
property. Thoereis absolately no mention 
ofany immovaab!ls property. I: is, thare- 
fore, evident that the testator desirad to 
maka Musammat Rsagooths ovwaer of all 
his moveabls property, which he describad 
as his sslf-acquirad proparty. On the other ` 
hand, it is expressly mentioned tnat his 
mother and brothers did not prove useful 
to him and thet, therefore,he madan gift 

(7) 75 Iud, Oas. 687; A. I. R. 1924 Nag, 236, 
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of all his property exclusively to Musammat 
Rangoo, The intention clearly expressed 
is that Musammat Rangoo was to take the 
property tothe exclusion of the testator’s 
own relativer. 

The next question is whether the sum of 
Rs. 1,750 which he deposited on 7th March, 
1923, with Harise, defendant No. 1, should 
be considered to have been covered by the 
will, Evidence isnotclearas to whether 
the testator possessed any cash on the day 
of the will, but even on the assumption 
that he did not, I do not see any reason 
why the will should not operate on the 
deposit. In Bodi v, Venkataswami Naidu 
(8) it was held that a will has the same 
effect as ifit were executed at the time of the 
testator’s death. Itmust, therefore, iollow 
thatit would take effect with respect to the 
property existing at the testator’s death, 
Mere lapse of time and change of circumst- 
ances will by themselves not operate to 
revoke a will: see Subba Reddi v. Dorais- 
ami Bathen (9). Section 90 of the Buc- 
cession Act expressly provides that the 
description contained ia a will of prop- 
erty, thesubject of gift, shall, unless a 
contrary intention appears by the will, be 
deemed to refer to and comprise the prop- 
erty: answering that description at the 
death of the testator, This isin accord- 
ance with the rule of English Law embodi- 
ed inthe Wills Act of 1837, under which 
the will has to be construed with reference 
to the real estate and pereonal estate com- 
prised init to speak and to take effect, as 
if it had been executed immediately before 
the death of the testator, and as ifthe 
condition of things to which it refers in 
this respect before the death of the 
testator unleas contrary intention appears 
by the will: see 28 Halsbury’s Laws of 
England, para. 1311. In the same para- 
greph is aleo stated the rule that no con- 
trary intention is shown by tha mere 
use of a possessive adjective in the case of 
such a generic gift; nor by a description 
of the property as being that of which the 
testator is seized or poesessed, A descrip- 
tion of the property £s that which the 
testator “now” owns or occupies, accord- 
ing to the circumstances may, but, it 
appears prima facie does not, show such 
a contrary intention as t> exclude after- 
acquired property of the specified nature. 
Applying this principle of construction to 
such expressions as mazahanoon aslela 

8) 21 Ind. Oas. 73; i ; š < 
se N. 179: a ae 14 M. L, T. 181; (1913) 
(9) 30 M, 369, 


HAMIDAN BIBI V, NANHE MAL. 


1411, 0 


and jingi paiki maze jawal occurring in 
the will, would not be restricted to the 
property which the testator owned at the 
time of the will, but would be extended to 
include properly which ke left at hia 
death. This was the view taken in Alaran- 
dar Gramani v. Danakoti Ammal (10) in 
dealing with an identical question. In 
this case their Lordships of the Madres 
High Court pertinently obeerved as “Zol- 
lowe :— 

“ Although it is true that there are no express 
words indicating thatthe testator intended to pro- 
vide for subsequent acquisitions, it is equally true 
that the will contains nothing to show that he 
wished toexclude them from its operation.” 


Unlegs there are expressions in the will 
to indicate a contrary intention it must 
be presumed that the testator intended 
to dispose of all his proparty answering 
the description of moveable property 
(jangam mal) existing at his death. 

For the foregoing reasons I hold that the 
amount deposited, which is the subject- 
matter of the suit, falls within the pur- 
view of the will and that Musammat 
Rangoo being the sole legatee is entitled 
toit. The result is that the appeal suc- 
caede, the lower Appellate Court's decree is 
set aside and the plaintiff's suit is decreed 
with costa in a'l the courts, 

N/A, Appeal allowed, 
(10) 99 Ind Cas 775; A. I. R.1927 Mad 383, 





ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 67 of 193), 
July 15, 132. 

Moxegzgs, Aorta. O. J, AND BENNET, J. 
Musammat HAMIDAN BIBI—P taint. Fr— 
— APPELLANT 
Versus 
NANHE MAL AND anotaga—DEFENDANTS— 
RE PONDENTA. 

Contract Act (IX of 1872), s. 11—Specifice Relief 
Act (I of 1877), ss. 89, 41—Sale by minor—Misrepre- 
sentation as to age—Suit to set aside sale—Power of 
court to order refund of price. 

Where a minor who has sold properties to another 
representing tothe latter that he is of age, 
institutes a suit to set aside the sale-deed on the 
ground of minority, the court can on fadjudging the 
cancellation of the instrument require the minor to 
refund the purchase-money he has received from the 
vendee, under s. 4l of the Specific Relief Act. [p. 
154, col, 2) 

Latters Patent Appeal against the judg- 
ment of Mr. Justice Sen, dated the 1&th 
June, 1931, in Second Appeal from the 
decision of the Subordinate Judge, Benares, 
dated the 7th January 1922. 

The judgment of Sep, J., ran as follows: 

The facta of the case, which have led 
to this appeal, lie within a very «marrow 


1933 ; 


orbit, On the 0th of October, 1917, 
Musammat Muniran, Musammat Hamidan 
and Sulaiman executed a sale deed ofa 
“house situate in Mohalla Sarai Harh> in 
the Oity of Benares in favour of Nannhe 
Mal and Radhe Shiam for a sum of 
Rs. 2,700. It is admitted by the parties 
that the share of Musammat Mauniran in 
the house was 1l annas 4 pies, that of 
Sulaiman was 3 annas 14 pies and that 
of Musammat Hamidan was lanna €2 pies, 
The proportionate prica of Musammat Hami- 
dan’s share in the properiy was Rs, 253. It 
has been found by the courts below that 
on the date of the execution of the sale 
deed, Musammat Hamidan was a minor. 
The sale of her interest in the property 
was therefore, void under 6. 11 of the 
Indian Oontrect Act. On the 4th June, 
1927, Musammat Hamidan brought a suit 
in the Court of the City Munsif of Benares 
for the avoidance of the sale-deed so far 
as it touched her interest in the property 
upon the ground that no title did or 
could pass to the vendees by reason of 

er minority, The court of first instance 
decreed the suit. On appeal, the lower 
Appellate Court has varied the deci- 
sion of the trial Oourt by putting the 
plaintiff upon terms. 

The lower Appellate Oourt remitted an 
issue to the trial Court as to whether 
Musammat Hamidan at the time of exe- 
cuting the sale-deed had misrepresented 
her age to the vendees. The finding of 
the trial Oourt was in plaintift's favour. 
The lower Appellate Court upon a review 


of the entire evidence came to thecon-. 


clusion that Musammat Hamidan was as 
a matter of fact, a minor on the date of 
the execution of the salc-deed but that 
she had persuaded the vendees to pur- 
chase the property by holding out that 
she was a major. ‘he lower Appellate 
Oourt further found that Musammat 
Hamidan had obtained a benefit out of 
the sale transaction. 

“There can be no doubt from the evidence that 
the members of the plaintiff's family were desirous 
of selling this house in order to obtain funds for 
opening a shop by the plaintiff's father-in-law 
(who witnessed the sale-deed) or her brother.” 

The court further held that Musammat 
Hamidan “should make good the benefit 
which she has received.” In the result 
the lower Appellate Oourt directed that 
a decree be fpassed in plaintiffs’ favour 
declaring her right to joint possession to 
the extent of her share in the house on 
condition that she paid Rs, 253 to the 
vyendees. ` 
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Plaintiff challenges the legality and pro- 
priety of the order paseel by the lower 
Appellate Oourt and contends that the 
condition as regards the refund of 
Rs. 253, should ba deleted from the 
decree. A number of authorities have been 
cited by the appellant but they are of no 
assistanca to her, and are opposed to 
the rulings of this court, Saction 41 of 
the Specific Relief Act provides that 

“On adjudging the cancellation ofan instrument, 
the court may require the party to whom such 
relief is granted to make any compensation to the 
other which justice mey require." 

In Mohort Bibee v. Dharmodas Ghose 
(1) the Judicial Committee observed as 
follows.— 

“Another enactment: relied upon as a reason why 
the mortgage money should be returned is s. 41 
of the Specific Relief Act which is as follows 
sa +. Section 38 provides in similar terms for a 
case of a rescission of a contract. These sections 
no doubt do give a discretion to the court but 
the court of first instance and subsequently the 
Appellate Court in theexercise of such discretion, 
came to the conclusion that under the circumstances 
of this case justice did not require them to order 
the return by the respondent of money advanced 
to him with full knowledge of his infancy and their 
Lordships saw no reason for interfering with the 
discretion so exercised.” f 

This is a clear authority for the pro- 
position that the transferea is entitled 
to the benefit of s. 41 of the Specific 
Relief Act, Where certain conditions are 
fulfilled, the aid of e. 41 could always 
be invoked, In the aforesaid case the 
transferee himself was cognizant of the 
infancy of the transferor at the date of 
the transaction and no equity arose in 
his favour. | 

In Kampta Prasad v. Sheo Gopal Lal 
(2) Stanley, O. J., and Burkitt, J., are 
reported to Shave observed as follows: 

“Itis argued however that the’ plaintift-respond- 
ent is not entitled to get the mortgage deed 
entered into by him during his minority cancelled 
without making good to the appellants the 
consideration which is proved to have been actual- 
ly paid by reason of the provisions of s. 41 of 
the Specific Relief Act. As regards this coaten- 
tion which is now pressed before us we may ob- 
serve that no materials were laid before the lower 
Courts nor have any been laid before us for com- 
ing to the conclusion that justice requires us to 
order a return of any money to the appellants if 
materials had been laid before the lower Oourts 
which would have enabled them to arrive at a 
conclusion upon this submission, they would no 
doubt have entertained and considered the matter,” 
_ in Jagarnath Singh v. Lalta Prasad 
(3), Banerji and Richards, JJ., held that 


(1) 30 0. 539, 

(2) 26 A. 342, 

(3) 1 Ind. Cas, 562; 31 A, 21; A. W. N. (1918), 265; 
5A, L, J. 732, - 
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whether or not the doctrine of estoppel 
applied to a contract entered into by a 
minor, where persons, who were in fact, 
under age by false and fraudulent mis- 


representation as to their age induced. 


others to parchase property from them, 
they were liable in equity to make re- 
stitution to the purchasers of the benefit 
they had obtained before they could re- 
cover possessisn of the property sold. 
There was a difference between the learned 
Judges on the question whether the 
plaintiffs had been inducad by any mis- 
“representation of the defendants as to 
their age to enter into the contract but 
there was no difference as to the principle 
enunciated by Banerji, J. 

A similar view was taken by Walsh 
and Ryves, JJ., in Liladhar v. Piarey 
Lal (4) and by Meare, O. J., and Piggott, J., 
Muhammad Said v. Bishambhar Nath (5) 
and also by Dalal, J., in Radhe Kishen 
v. Bhorey Lal (6). 

It is true that a contract cannot be con- 
verted into a tort to enable the plaintiff 
to sue an infaat, Tsis is the principle 
which has been laid down in the case of 
R. Leslie Ltd. v. Sheill (1) which has been 
approved by the Privy Oouncil in Moham- 
mad Syedol Arifin v. Yeoh Oot Gark 
(8). Tne decisions of this court ia 
Shiam Lal v. Ram Piari (9) and Radhe 
Shiam v. Behari Lal (10) are not opposed 
to the cursus curiae of this court and 
turn upon a different point altogether. 

The decision under appeal is correct. 
1 accordingly dimiss the appeal with 
costs. 

Mr. Mansur Alam, for the Appellant. 

Mr. Gadadhar Prasad, for the Respond- 
ent. 

sgudgment.—The point to be con- 
sidered in this appeal is whether the ap- 
pellant, who was the plaintiff in the court 
of first instance, was rightly ordered to 
pay a sum of Rs. 253 as compensation 
as a condition precedent to havea decree 
for avoidance of a sale-deed executed by 
her in favour of the respondents, 

eg Ind. Cas, 258; 19 A. L. J. 578; 3 U. P. L.R. 
6) 85 Ind. Cas. 79; 21 A. L.J. 596; 45 A. 645; A. L 
R. 1924 AlL 156. 

(6) 110 Ind. Oas. 373; 26 A. L. J. 837; A. I. R. 1928 
All, 626; 50 A. 862. 

(7) (1914) 3 K. B. 607; 83 L. J. K.B. 1145; 111 L, 
T, 106; 5865. J. 453; 30 T, L. R. 460. 

(8) 39 Ind, Cas. 401; 43 I. A. 256; 210, W. N. 257; 
(1917) M W. N. 162; 19 Bom, L. R.357; (1916) 2 A. 
O. 575; 86 L. J. P. Ò. 15; 115 L. T. 56t; 32 T. L. R. 
678 (P. 0. 

(9) 4 Ind. Cag. 708; 32 A. 25; 6 A, L. J. 947, 

(10) 48 Ind. Cas, 478; 40 A,558; 16 A. L. J. 592, 
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It appears that the appellant and her 
mother sold a house to the respondenis 
for a sum of Rs. 2,700. There was some 
trouble as regards possession, and the ' 
purchasers obtained a decree under 6, 
Y ofthe Specific Relief Act for possession 
Thereupon the plaintiff brought the suit 
out of which this appeal has arisen to 
obtain a cancellation of the sale-deed so 
far as her interest was concerned. The 
prayer she asked for was in the following 
language 

“On establishment of the fact that the sale-deed 
dated the 30th October, 1919, is unlawful and 
void against the plaintiff's right, a decree may 
be passed by the court declaring that the plaint- 
iff is the owner of esse 


The suit, therefore, fell within the pur- 
view of s. 39 of the Specific Relief Act, 
and m. 41 became applicable. That sec- 
tion Fars. 

“On adjudging the cancellation ofan instrument, 
the court may require the party to [whom such 
relief is granted to make any compensation to the 
other which justice may require.” 
ula this casei t has been found that the plain- 
tiff did receiva hershara of the purchase, 
price. In ihe cireumstancs,there is no reason 
why she should not refund the money 
she has got and compensste ithe other 
side, when she is being allowed to retain 
her property. 

We consider that the judgment of the 
learned Judge of this court is right, and 
we dismies the appeal with costs, 

A. Appeal dismissed. 


PATNA HIGH COURT. 
Oriminal Appeals Ncs, 50 and 56 
of 1932. 
April 8, 1932. 

MaocHPERsoN AND ROWLAND, Jd. 
KULDIP DAS—APPELLANT 

versus 
EMPEROR—OcrosiTe-Partr, 

Criminal Procedure Code (Act V of 1898), ss. 421, 
422—Appeal—Dismissal of appeal in part at 
time of presentation—Whether appellants entitled 
to be heard on whole appeal. 

Section 422, Criminal Procedure Code, only ap- 
plies if and in so far as an appealhas not been 
dismissed summarily. If in part it has not been 
so dismissed, the provision will apply in respect 
of such part; it cannot, however, operate to nullify 
a definite order of dismissal under s. 421. There- 
fore the court is bound by an order dismissing an 
appeal in part passed at the time of presentation 
of the appeal and the only portion of the appeal 
which will remain for decision will be that in res- 
pect of which there was no order of dismissal. 
Gaya Singh v. Limperor (1), Nafar Sheikh v. 
Emperor (2) and Rijhu v. Emperor (3), distinguish- 
ed. Emperor v, Keshanlal Virchand (4), referred to. 
[p. 155, col, 2.] 
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Oriminal Appeal from a decision of the 
Assistant Sessions Judge, Gaya, cated the 
23rd December, 1931, 

*  Meassra. S. C. Bose, Ganesh Sharma and 

N. C. Ghosh, for the Appellant 

Mr. Gopal Prasad, toy the Orown, 

Wacpherson, J.—Three persons 
Raghunandan Singh, Raghubar Koiri and 
Kuldip Das were tried at the Sessions 
witha Jury on charges under ss.147 and 
395 of the Indian Penal Oode and were 
convicted and sentenced. Two of them, 
Raghunandan Koiri and Kuldip Das, have 
appealed. Ragbubar Koiri has not ap- 
pealed. The appeals came up before 
two separate Benches ofthiscourt which 
considered that the sentences which are 
one year’s rigorous imprisonment under a. 
147 and seven years’ rigorous imprison- 
ment under 5.395 to run concurrently, 
and a fine of Rs. 800 in each case, re- 
quired examination. 

The order which wss passed in the ap- 
peslof Kuldip Das was: 

“This appeal is dismissed except as to the 
question of sentence on which only it will be 
heard.” 

Tneorder in the cass of Raghunendan 
Bingh was; 

“This appeal will 
Kuldip Das onthe question of 
Quoad ultra it is dismissed.” 

The learnsd Advocates who have appear- 
ed in support olihe appeals have urged 
that though the appeals have been admit- 
ted on one pointorly, theyare under the 
Code and the decisions entitléd to be 
heard upon the whole appeal. Reliance 
is placed upon the decision in Gaya 
Singh v, Emperor (1) wnich followed Nafar 
Sheikh v. Emperor (2) and which has been 
followed in tnia court by a member of 
this Bench in Rijhu v, Emperor (3). As 
regards the decision of asingle Judge, it 
is enough to say that if was notopen to 
the learned Judge to ignore the decision 
of a Division Bench even if contrary to 
his own views, 

Now though, in my opinion, the decision 
in Gaya Singh v. Emperor (1) may require 
examination when a proper occasion arises, 
in the presentinstanceit is cleaily dis- 
tinguishable. There the order of the 
Bench which heard the appeal was: 


be heard with the appeal of 
sentence only, 


(1) 86 Ind, Oas. 718; 4 Pat. 254; 6 P. L. T. 381; 
A.J. R. 1025 Pat, 453; 8 Pat, L.' R. 80 Or; 26 Or. L. 
(2) 20 Ind. Oas. 741; 41 0.406; 14 Or. L. J. 485; 
18 0.L. J. 582; 18 0. W. N. 147 


(3)133 Ind. Cas, 163; 12 P. D, T. 539; 32 Or. L.J. 


1017; Ind, Rul, (1931) Pat. ,323; A, I, R. 1931 Pat. 351; 
(1931) Or. Oas. 799. pi 
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“This appeal willbe heard on the question of, 
sentence only.” eee 

A definite order of dismissal on other 


points raised on behalf of the appellant 
cannot ba saidto have been passed. In 
the present instance, however, it is clear 
that the Benches which admitted the ap- 
peals on the question of sentence, have not 
only determined all other considerations 
which could beadvancedin favour of the 
appellants [as the trial was by Jury, the 
appeal is under s. 418 (l) limited to a 
matter oflaw only) and have determined 
them adversely tothe appellants and dis- 
missed the appeslin respect of them, 
The dismissal was under s. 421 of the 
Code of Criminal Prcesdure.It is not open to 
us to go behind such an order of dis- 
missal even if passed by this Bench at an 
earlier stage, and still lesa if passed by a 
different Bench. Section 422 only applies 
if avd in so far as an appeal has not been 
dismissed summarily. If in part it has 
not been so dismissed,the provision will 
apply in respect of such part: it cannot, 
however, operate to nullify a definite 
order of dismissal under r. 421. It is 
unnecessary to appeal to the argument 
of convenienceof the courts and of the 
appellants themselves powerful though it 
bs, In my judgment we are bound by 
the order of dismissal in part passed 
at the time of presenting the appeal 
andthe only portionof the appeal which 
remeins for decision is that in respect of 
which there was not an order of dis- 
migsal, that is to say, the question of sen- 
tence, 

We havecarefully considered the sub- 
missions in respect ofthe sentence which 
prima facie was severe. It is truə that 
the loot in the dacoity was very great 
and extended to at least Rs. 2,000 and 
naturally it is desirable that the dacoits 
should not profit financially by their 
crime. At the same time we consider, 
having regard to all the circumstances of 
the case, that the necessary and sufficient 
punishment is a senterc3 of five years’ 
rigorous imprisonmentand a fine of Rs. 200 
in default six months’ rigorous imprison- 
ment, The sentences upon the two appel- 
Jants are reduced accordingly. 


Rowland, J—I agree. I would like 
to point out that in the case of Rijhu v. 
Emperor (3) which came before me, the 
question was as tothe propriety of an 
order by a Sessions Judge (to whom appeal 
lay on facts as well ss law) directing that 
the appeal be admitted on the question of 
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pentence only. He had not passed an order 
summarily dismissing the appeal, and if 
he had passedsuch an order the propriety 
of doing so without giving reasons would 
have fallen to be considered in revision 
for it bas been repeatedly held that a Ses- 
sions Judge even in disposing of an ap- 
peal summarilyis required to givesome 
reasons, Toe Bombay case cf Emperor v. 
Keshatlal Virchand (4) was also a decision 
dealing with the prccedure of a Sezsions 
Judge who had passed an order exactly 
,Similar to that passed by the Sessions 
Judge inthecase of Rijhu v. Emperor (3). 
I expressed no opinion as to the procedure 
in the High Oourt in dealing with appeale, 
where different considerations may arise, 
The provisions of the Code with reference 
to the judgment of a subordinate court do 
not apply to the judgment of a High Oourl; 
the High Court can undoubtedly dismiss an 
appeal byan order without giving reasone. 
To that extent the decisions in Emperor v, 
Keshavlal Virchand (4), and in Rijhu v, 
Emperor (8), are not on all fours with the 
case before us. Thecase of Gaya Singh v. 
Emperor (i), is distinguishable as pointed 
out by my learned brother, with whom I 
agree in thinking that the correctness of 
some of the observations in the judgment of 
thatcase may require further examination 
with reference to the provisions of the Code 
which conclude an appellant from challeng- 
ing a conviction when he has pleaded 
guilty and those provisions which conclude 
him from appealing on facts when he has 
been convicted by & Jury. 

Except as regards sentence, the petitions 
of appeal before us were but thinly dis- 
guised attempts to re-open matters of fact 
concluded by the verdict. 

A. Order accordingly. 
11 Ind, Cas, 566; 35 B. 418; 13 Bom. L. R. 503; 
L. J. 402. 


N. 
(4 
12 Or. 


WAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No 567 of 1929, 
November 23, 193]. 
Mzonair, J. O. 
Firm Haji KARIM NUR MUHAMMAD— 
PLAIWTIFF—~APPBLEANT 
tersus 

RAHMAN AND aNcTHER—DasFenDANTs-— 

| — RRSPONDENTS, 

Precedents—Decision not published in authorized 
law reports—Value as precedents—Civil Procedure 
Code (Act V of 1908), 0. XXX, r, 1—Suit in name of 
firm—Description of plaintiff as firm X malik Y— 
Construction and interpretation of, 
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A Subordinate Judge is not bound to followa 
decision of the Judicial Oommissioner’s Court 
which has not been published in the Nagpur 
Law Reports, though he is bound to give most 
respectful and careful consideration to 
which led to the decision. 

Where the plaintiff in a suit was described in the 
plaint as Haji Karim Nur Muhammad Firm Malik 
Haji Wali; 

Held, that the plaint should not be considered 
to have been signed by aone man firm, if the firm 
had, in fact, many partners and there was reason to 
believe that Haji Wali whosigned the plaint did 
not intend to claim that he wasthe sole owner of 
the firm. 

Second Civil Appeal against the decree in 
Oivil Appeal No. 214 of 1928 of the District 
Judge, Nagpur, dated the 12th of August, 
1929, arising out of the decision ia Oivil Suit 
No. 187 of 1926, in the Oourt of the First 
Sub-Judge, Second Olass, Nagpur, dated 
the 18th of September, 1928. 

Mr. M. Y. Shareef, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

Judgment, — Ths plaint in this case 
describes the plaintiff as Haji Karim Nur 
Muhammad firm malik Haji Karim Kachi 
aged 61, His suit was dismissed in so far 
as the defendant Jafar is concerned for 
reasons into which I need not now enter. 
He filed an appeal in the Oourt of the Dis- 
trict Judge, Nagpur. The learned District 
Judge held that he was bound to follow an 
unreported ruling of this High Oourt, Civil 
Revision No. 73 of 1928,decided by Findley, 
J.O. He understood Findlay, J. O., to hold 
that when a suit is instituted in the name 
of a firm the plaint must be signed by at 
least two of the partnera. He held that 
the description in the plaint meant that the 
firm was suing through its owner, in 
spite of the fact that his own view of the 
law was opposed to that which he sup- 
posed to have been taken by Findlay, J. O. 
Be dismissed the appeal on the ground 
that the suit as framed was bad. 

In appeal it is urged that the suit was 
properly framed. I remark that the learned 
District Judge was not bound to followa 
decision of this court which had not been 
published in the Nagpur Law Reporte. It 
is obviously desirable that a Judge who 
has not access to all unpublished reports 
should refuse to exerciss his judgment 
when one such report is brought to his 
notice. It may well be that in another un- 
published judgment the opposite view hes 
been taken. As a matter of fact, a view 
opposed to that followed by the Judge has 
been taken in Shriram v. Madho Patil (1) 
decided by Dhobley, A. J. O. ina judg- 


(1) 68 Ind, Oas, 425; A I. Re 1923 Nag. 137. 
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ment which appears in Shriram v. Madho 
Patil (1), Dhobley, A, J. O., stated that 
_where a suit was brought in the name of 
a shop, one of the partners could bring it 
on benalf of all the partners. 

It is then unnecessary for me to decide 
whether Findlay, J. O. was correctly un- 
derstood by ths learned District Judge. It 
is sufficient tosay that the District Judge's 
own opinion was correct. Order XXX, r. 1, 
allows two or more persons claiming 8s 
partners to sue in the name of the firm: 
when the suit is in the name of the firm 
the partners to that firm are suing. Clause 
(2) of the rule allows the plaint to be signed 
by one of the partners, This view of the 
law is not disputed before me, but 1 may 
refer to'a remark in Hari Singh v, Karam 
Singh-Kashi Ram (2), “when a suit is 
brought in the name of a firm itis pre- 
cisely as though it were brought in the 
name of all the partners.” The respond- 
ents’ Counsel endeavours to support the 
decision that the suit must fail, because it 
is badly constituted on a different ground, 
He urges that the description ofthe plaint- 
tiff indicates that he sues as the owner of 
aone man firm, whereas O. XXX applies 
to suits by firme consisting of two or more 
persons. The description of the plaintif 
does render some support to this conten- 
tion, but the written statement of the defend- 
ant contains the following paragraph: “Ib 
is denied that Haji Wali is the owner of 
the firm of Haji Karim Nur Muhammad. 
He has no right to represent that firm and 
to instituta a suit on its behalf. The 
plaint isnot thus validly signed and veri- 
fied and it is not validly presented. The 
suit should be dismissed on this ground 
alone,” Olearly it was understood that the 
suit was instituted by a certain firm, The 
plaintiff rejoined that he was the owner 
and one of the partners of the firm. It 
seems clear then that the words in the plaint 
malik Haji Wali were not intended to mean 
that Haji Wali was the sols owner of the 
firm. he plaint though inartistically 
worded must be considered to be a plaint 
in the name of the firm Haji Karim Nur 
Muhammad whicb , has, as a matter of fact, 
numerous partners, The-signature to the 
plaint then was intended to be the signa- 
ture of one of the partners in such capaci- 
ty. The reason given by the learned Dis- 
trict Judge for dismissing the appeal is, 
therefore incorrect. His decree is set aside 
and the case is remanded for decision of 


(2) 100 Ind. Cas. 721; 8Lah.lat p.10;.A. I Re 
1927 Lah, 115; 28 P; L, R. 455, É 
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the other contentions raisəd before him 
Costs in this court will be costs in the 
first appeal. 


N, l4, Case remanded. 


PATNA HIGA COURT. 
Appesl from Original Decree Nos. 
99 of 1927 
and 

sees 81 of 1928. 
May 5, 1932. 

MOHAMMAD Noor AND DHAVLE, JJ. 
OHATURBHUJ SINGH—D8FENDANI— 
APPELLANT 
versus 
SARADA OHARAN GUHA— 
PLAINTIFF — RESPONDENT. 

Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), ss.7, 29—Sale of property under certi- 
ficate issued not against plaintiff but against 
third party -Suit for recovery of property—Necessary 
parties—Secretary of State, whether necessary party 
—Disputed lands shown asdebutter (in Record of 
Rights—Plaintiff claiming them to be in his zemin- 
dari—Onus of proof—Religious endowment—Abuse 
of trustby  trustee—Adverse possession—Properties 
vested in idol—Purchase by  certificate-debtor—Ab 
sence of court's permission—Purchase, if invalid—~ 
Evidence Act (I of 1872),3.82 (2)—Village papers— 
Admissibility—Bengal Tenancy Act (VIII of 1885) 
Sch. III, Art.8—Expiry of limitation for suit—Ex- 
tinguishment of title—Batwara papers—Whether bind 
tenants, 

Where in a suit for ejectment, the wrong com- 
plained of by the plaintiff is dispossession by the 
defendant and the substantial relief | sought is reco- 
very of possession fromhim, any decree that the 
plaintif may obtain will operate against the party 
defendant in juridical possession and not against any 
of his predecessors-in-title and hence the plaintiff 
having no cause of action against such predecessors, 
he is competent to maintain the suit against the 
defendant whois in juridical possession of the suit 
property. Bhagwati Koer v.Jagdam Sahay (5) and 
a v, Sadashiv (6), relied on. [p. 160, col, 

Where a property has been soldunder the Public 
Demands Recovery Act and unders, 29 thereof an 
application is made to set aside the certificate sale, 
the Revenue Authorities have only to decideif the 
notices were duly served under s. 7 and if there was 
a material irregularity in the certificate proceedings 
or in publishing or conducting the sale. An obser- 
vation by the Revenue Authorities as to the nature of 
the lands carries little weight. [p. 183, col. 
1 

The Secretary of State isnot a necessary party to 
a suit for recovery of property sold under a certifi- 
cate issued not against the plaintiff but against a 
third party. Raghuraj Singh v. Maharaj Lal (2) and 
Gobind Prasad v. Basiruddin (3), relied on, Gobind 
Chandra Saha v. Hemanta Kumari Dasi (1), distin- 
guished. [p. 160, col. 1.] 

Where in a suit the disputed lands are debutter as 
shown inthe Record of Rights and the plaintiff 
challenges that character ofthe lande claiming that 
the lands lie within the ambit of his zemindari, the 
onus ison the plaintiff to show by evidence that the 
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debutter entries in the Record of Rights are incor- 
rect. Jagdeo Narain Singh v. Baldeo Singh (7), dis- 
tinguished, Stonewigg v. Kameshwar Narayan Singh 
(8) and Jodha Sahu v.Tirbena Sahu (9), referred to 
[p. 161, col. 1.] 

A mere abuseof trust by the trustee for the time 
being cannot affect the validity of an endowment 
where there is no question about its being a real 
and valid endowment originally ; but when the ques- 
tion is whether the endowment is real or fictitious, 
the mode of dealing with it byits donors and suc- 
cessors must be an important matter for considera- 
tion. Juggut Moheenee Dassee v. Sookhee Monee 
Dossee (13), relied on. [p.163, col 2.] 

Properties vested in an idol may be lost by the 

eadverse possession of another and the possession 
of an out-and-out purchaser from the manager of 
an idol will beadverse to theidol even if the sale 
be effected for an unauthorised purpose. Damodar 
Das v. Lakhan Das (18), Subhaiya Panduram v. 
Muhammad Mustafa (19), Manindra v. Sarat (20) 
and Naurangi Lal v. Ramcharan Das (21), referred 
tolp. 165, col, 1.) 

In an action for ejectment a plaintiff may be en- 
titled to succeed on the strength of his prior pos- 
session only and the defendant is notin such a case 
entitled to set up the right of a third party unless he 
claims under it and makes good that claim. 
Chandi Misir v. Narsingh Rai (22), Sahodra Koer 
Gobardhan Tewari (23), Bodha Gandheri v. Asloke 
Singh (24) and Ranjit Singh v. Jhori Singh (25), 
referred to. [p. 165, col. 1.] 

A purchase by acertificate debtor of property 
sold for arrears of cess, without the court's . permis- 
sion, cannot be completely ignored. Masudan Lal 
x .Ramgulam Sahu (27), relied on. [p. 166, col. 


Entries in the batwara papers only bind the 
co-sharer zemindars who were parties to the pro- 
ceedings, and do not create any estoppel against 
any tenant unless these tenants were co-sharer 
gzemindars themselves and in that capacity were 
parties to the proceedings. Baldeo Sahay v. Braja- 
mandan Sahay (17), referred to. [p.164, col. 
2; p. 165, col. 2.) 

If s. 28 of the Limitation Act be not directly ap- 
plicable to suits under Art, 3 ofbdch [il of 
the Bengal Tenancy Act, an occupancy right, if 
barred by this special limitation of two years, must 
be treated as extinguished. Nand Kumar Dubey v. 
Ajadhya Sahu (14), followed, Sonatan Sheikh v, 
Chaku Sheikh (15) and Gajadhar Rai v. Ramcharan 
Gope (16), distinguished. [p. 163, cel. 2.] 

Zemindari papers can be used as independent 
evidence, provided they are brought withins. 32 (2) 
of the Evidence Act by showing that the persons 
who prepared themaredead or cannot be found 
etc., but the weight to be attached to them 
must depend on the circumstances, Charitar Rai 
v.'Kailash Behari (11), followed, [p. 163, col, 


NANG from a decision ofthe Sub- 
ordinate Judge Patna, dated the 14th March 
1927. 

Sir Sultan Ahmad (with him Messrs. 9, 
Dayal, Brijkishore Prasad and S. A. Man- 
zur), for the Appellant. 

Mr. S. M. Mullick (with him Messrs, S. N. 
Dutt, Sunder Lall, G.N. Mukharji, N.C. De, 
R.L Dutt, C.S. Banerji, N.N. Sen, 5 M Gupta, 
Rai Guru Saran Prasad and S. N, Bose), for 
the Respondents, : 
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Dhavle, d.—These appeals arise out of 
two suits for the recovery of lands in a 
mauza called Paijuns. Tauzi No. 691 of 
this mauza was divided into four pattis ' 
a seven anne patti which is referred to in 
the evidence us the patti of Raja Motichand 
of Benaresor briefly the Benares patti, a 
patti of ‘our annas bearing No. 1340 which 
later became No. $032, another patti of four 
annas bearing No.$i34i which afterwards be- 
came No, 9033, anda one anna patti bearing 
No. 134: which afterwards became No. 
9034. The Babus of a mauza called 
Hirdanbigha acquired the four-anna patti 
No. 1340 by two kebalas of 1884 and 1896; 
they ware divided into two branches, the 
family of Ramchandra Prasad and’ the 
family of Bhagwat Prasad, each ofe which 
owned a moiety of this minor tauzi, Ino 
1877 tha Babus had also acquired by pur- 
chase a two-thirds interest in the one-anna, 
patti, Tauzi No, 1342 each, of the two 
branches taking a one-third share in the 
patti, and the remaining one-third being 
the property of ths ancestor of one Nawal- 
kiehore, The interest of Ramchandra 
Prasad’s family in tauzi Nos, : 032 and 9034 
—J propose in the rest of this judgment to 
use the modern tauzi numbers only—was 
sold in19iv to one Bhabhichhan Singh in 
repayment of large sums of money advanced 
by him to the family. The interest owned 
inthese two Tauzis by Bhagwat Prasad’s 
family, who also had contracted mortgage 
debts from Bhabhichhan and hada decree 
obtained against them by him in 1905, 
passed to Babu Sarada Oharan Guha, 
the plaintiff under an English mortgage of 
1905 which was foreclosed :n 1911, the 
plaintif obtaining delivery of possession 
through the courton the4th of November, 
1911. Khata No. 392, consisting of 
15 plots with an area of 21°31 acres 
formed part of the share of Tauzi No. 
¢034 thua obtained by the plaintiff. In 
1919 a coliectorate partition or set of 
partitions was begun at the instance of 
plaintiff; this was concluded in 1922 and 
possession given to the respective co- 
sharers under s. 94 of the Estates Parti- 
tion Act, Bengal Ast Y of 1897, on the 
19th of May, 1922. As a result of this, 
the plaintiff was left with only six plots, 
measuring 6'29 acres, out of the fifteen 
plots of Khata No. 332 in Tauzi No. 9034; 
but he also received four plots, measuring 
4'44 acres in the same tauzi, out of 
khata No. 393, a khata consisting of 14 
plots, with an area of 23°46 acres, which 
had till then been in the share purchased 
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by -Bbhabhichban from Ramchandra's 
family, Hs further received the whole of 
another Khata No. 343, measuring 56°15 
' acrea, in Tauzi No, $632 which elso bad 
till then Jain in the same share. Ip the 
‘Record of-Rights, which was fin ally publish- 
ed in February, 1910, these three Khatas, 
Nos. 392, 393 end 343—the first two lying 
in Tauzi No. 9034 and the lest in tauzi 
No. 2032 bad been shown es debutter held by 
Shri Thakur Lachhmi Narayan (the private 
family idol of the Hirdanbigha Babus) 
under the management, in the case of 
Khata No. 392, of Kishun Dutt Jha, and 
in respect ofthe other two khatas, of Jugal 
Jha. In or about 3916 these lands were 
entered as rent-free tenures in Register 
V andassessed to cess; the register pur- 
ports to be register of 


“land held without payment of rent and paying 
cess direct to the Oollector under s, 71 of Act 1X 


(B. O.) of 1880", 
the Oess Act still in force. The holder 
of the lands was at first shown in this 
register as Shri Thakur Lechhmi Narayan 
under the management of one or the other 
Jha, but in 1917 Bbabhichhan, the person 
already referred to as the creditor of the 
families of Ramchandra Prasad and 
Bhagwat Prasad and purchaser of the 
interests of the former family, got himeelf 
entered in this register as the holder of 
the lands. In the following year Bhabhi- 
chhan’s name was replaced, apparently 
on account of his death by that of his 
son Mangani Singh. In August, 1922, 
certificates were filed against Mangani 
under the Bihar and Orissa Public Demands 
Recovery Act, 1914, on account of the 
January and June instalments of cess due 
from the three khatas. On the l6th of 
January, 1923, the lands were sold to the 
highest bidder, Ohaturbhuj Singh. The 
plaintif, who was no party to these pro- 
ceedings, endeavoured to get the sales set 
aside by applications and sppeals under 
the Public Demands Recovery Act, but 
without scccess. Hethen instituted two 
Munsiff suits for confirmation of possession, 
one in respect of the six plots of Khata 
No. 392 and four plots of Khata No, 393 
in Tauzi No, 2034, and the other in respect 
of the entire Khata No. 343 in Tauzi 
No. 9032, Questions of valuation were 
apparently raised, and in the meanwhile 
on the 30th of November, 1924, Ohaturbhoj 
Singh, the certificate purchaser, was put 
into possession by the Certificate Officer. 
The plaintiff thereupon amended his plaints 
and filed them in a court of higher jurisdic. 
tion—the third court of the Subordinate 
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Judge st Patna—asking for recovery of 
possession of the disputed lands, on the 
footing that they are his zirat, and not 
debutter rent free lands, and thatthe certifi- 
cates of August, 1922, and the sales there- 
under were void against him, and for mesne 
profits, Ha impleaded Ohaturbhuj, the 
certificate purchaser, end hig descendants 
as defsadants Nos. 1 tu 7. Mangani Singh 
who replaced Bhabkichhan Singh in 
Register Vin 1917, and hie minor brother 
Harkant Singh were impleaded as defend- 
ants Nos, 9 and 10. Ina Suit No, 18 of 
1925, out of which arises Avpeal No, 81 
of 1428, and which relates to Tauzi No. 934, 
he impleaded Jadunath Jha, son of Kishun 
Dutt Jhe, and Jugal Jha as defendants 
Ncs. 8 and li; Kishun Dutt and Jugal 
were the Jhas whose names were shown 
as managers of the two khatas respectively, 
on behalf of the Thakur, in the Record. 
of-Rights, though Kishun Dutt alone was 
shown in Register V. Jugal was implead- 
ed as defendant No.& in Suit No, 48 of 
1925 (corresponding to appeal No, y9 of 
1927) relating to Tauzi No. 4032, Mangani 
and the Jhas did not appear. Tho suits 
were contested by Ohaturbhuj Singh alone, 
defedennt No. 1, who pleaded that the 
lands were the debutter of Thakur Lachhmi 
Narayan and not the malik’s khudkasht, 
that they had been properly sold for cess 
due, and that he had purchased them on 
his own account and not, as alleged by 
the plaintiff, as a benamidar for Mangani 
Singh. The learned Subordinate J udge 
cama to the conclusion that the entries 
of debutterin the Record-of-Rights had been 
rebutted by the evidence, that the lands 
in suit are the bakasht lands of the 
plaintif, that the certificate sales had con- 
veyed nothing to the purchaser as Mangani, 
the ceriificate-debtor, had no real interes: 
in the lands atthe time of the certificate 
Proceedings, and that Ohaturbhuj was a 


- mere benamidar for Mangani Singh. He 


eccordingly gave the plaintiff decrees for 
recovery of khas possession, and for mesne 
profits from defendants Nos, i and 9 namely, 
Chaturbhnj and Mangani, : 

Ohaturbhuj now appeals, and urges that 
there is no reliable evidence to rebut the 
debutier entries in the Record-of-Rights, that 
he is not Mangani Singh’s benamidar, and 
that plaintiff's title to the lands not having 
been properly made out, the suits should 
have been dismissed. 


It is convenient to deal first with a 


technical point urged on behalf. of. the 


appellant, viz, that the suits were bad on 
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the ground of non-joinder of necessary 
parties. Who these necessary partics ara 
was not specifically mentioned in the 
written statements of the appellant. It 
was, however, argued in the lower Oourt 
that the Secretary of State was a neces- 
sary party, and the learned Subordinate 
Judge observed that under O, I, r. 13, 
Code of Oivil Procedure, the objection 
could not be permitted to be taken at that 
stage, and further, that even if it was 
allowed to be taken, the Secretary of State 
was nota necessary party. The contention 
advanced in this court is that the certificates 
were issued suo motu by the Oess Deputy 
Collector, that the Sacretary of State was 
the “certificate-holder”’ as defined in s. 3 
(2) of the Public Demands Recovery Act 
and that it was accordingly necessary to 
make him a party to the suit, as ruled in 
Gobind Chandra Saha v. Hemanta Kumari 
Dasi (1). That, however, was a suit to 
set aside a certificate sale, and Maclean, 
O. J. apparently treated it asa suit brought 
for that purpose by the judgment: debtor, 
notwithstanding the fact that one of the 
plaintiffs dces not appear to have bean 
named in the certificate at all. The present 
suits aresubstentially cuits for the recovery 
of property, and they have been brought 
by a person who is not the cartificate- 
debtor and does not claim under him— 
plaintiff's title under the collectorate 
batwara being derived before the iesue of the 
certificatee, and Mangani further having 
been a party to the batwara in his capacity 
of zamindar only whereas it is appellant's 
contenticn that Mangani was the certificate- 
debtor only in the capacity cf a manager 
on behalf of the idol, the rent-free holder 
of the raiyati lands, It is true that the 
plaints aeked for declaration that the 
certificates and gales were 


“void as against the plaintiff and passed no title 
to defendant No, 1 and other defendants”; 
but thia relief was unneceseary and has 
not in fact been given to the plaintiff. 
The ruling in Gobind Chandra Saka v. 
Hemala Kumari Pasi (l) is thus easily 
distinguishable and was 60 distinguished 
in Raghuraj Singh v. Maharaj Lal (z) and 
Gobind Prosad v. Basiruddin 1 Ind. Oas. 
313 (8), in which it was held that the 
Secretary of State is rot a neces- 
eary party toa suit for recovery of property 
sold under a certificate issued not against 
the plaintiff but against a third party, 

(1) 31 O. 159; 8 O, W. N. 657. - 

(2) 5 Ind. Cas, 341;-14 0. W.N. 606,11 0,.L. J, 


D: 
(3) 1 Ind.-Oas; 313. N 
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in the former of these two rulings, referencé 
was also made to the observation of their 
Lordships of the Judicial Oommittee in 
Motilal v. Karrabuddin (4) that “between - 
setting aside asale and holding that the 
plaintifi’s rights are not affected by it, 
there is a wide difference”. It cannot 
therefore, be heldthat the suits are bad 
for the plaintiff's failure to join the Secret- 
ary of State as a defendant. 

It has also been urged that the suits 
are bad because the idol Thakur Shri 
Lachhmi Narayan was not impleaded. 
‘The reason advanced for taking the idol 
to be a necessary party is that the appel- 
lant claims to have purchased the idol's 
property at the certificate sales. Section . 
26 (1) of the Bikar and Osissa. Public 
Demands Recovery Act, however, expressly 
provides thatin a certificate sale 

‘there shall- vest in the purchaser merely the 
right, title andinterest ofthe certificate-debtor at 
the time of the sale even though the property itself 
be specified.” 
and in the present cases the certificate 
debtor was Mangani Singh without any 
reference to any possible relation of his 
tothe Thakur. The point will be farther 
dealt with in another connexion. Assum- 
ing, moreover, that the appellant came 
into possession of the property as a 
purchaser of the interest of the idol, it 
would, in my opinion, have still been 
unnecessary to join the idol as a defendant 
in these euits. The wrong complained 
of by tho plaintiffis dispcssession by the 
appellant, and the substantial relief sought 
is recovery of possession from him, Any 
decree that the plaintiff may obtain in 
such suits will operate against the party 
defendant in juridical possession and not 
against eny of his predecessors in-title 
the plaintiff has no cause of action for 
proceeding against such predecessors, 
This was the view taken in Bhagwati Kuar 
v. Jagdam Sahay (5) following Kashi v. 
Sadashiv (6), 

The objection that the euita were bad 
for non-joinder of necessary parties must 
therefore, be over-ruled. 

The substantial question in the appeals 
is whether the disputed lands are debutter 
(as shown in the Record of-Rights) or plaint- 
iff's bakasht (as found by the lower Oourt. 
Under s, 103-B of the Bengal Tenancy, 
Act the entry or eet of entries in the 

(4) 25 O. 179; 24 I. A. 170; 10. W. N. 639; 7 Sar. 
222 (P. O.). 

© 62 Ind. Cas. 933; 2 P. L, T. 471; 6 P, L. J 


(6) 24 B. 229. 
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Record of Rights “shall be presumed to 
be correct until itis proved by evidence 
to bs incorrect”. Mr. Mullick for the 
plaintiff-respondent hes argued on the 
authority of Jagdeo Narain Singh v. Baldeo 
Singh (7) that once the plaintiff has proved 
that the lands which are claimed to be 


debutter lie within estate, the onus is 


shifted. In the present cases thera is no 
dispute that the lands in question do lie 
within the ambit of the zamindari takhtas 
which have been allotted to the plaintiff 
at the collectorate batwara; but the point 
for decision here is whether the lands are 
debutter or secular property and not 
whether the holdings are rent-free or sub- 
ject tothe payment of rent as happened 
in Jagdeo Narain Singh's case (7). It was 
pointed out in Stonewigg v Kameshwar 
Narayan Singh (8) and Jodha Sahu v. Tirbene 
Sahu (9) that the observations of the 
Judicial Committee in Jagdeo's case (7) do 
not really support the proposition that 
where the Record of Rights is ia favour 
of the tenant it is still necassary for him 
to establish by evidence that the entry 
in his favovr in the Record of Rights is 
correct: that I think would ‘be contrary 
to the clear words of the section. In my 
opinion the burden lay on the plaintiff to 
show by evidence that the debutter entries 
in the Record of Rights wereincorrect: and 
the very form of the finding of the learned 
Subordinate Judge:— : 

“That the entries in the Record of Rights have 


been sufficiently rebutted and that the lands are not 
debutter ” 


shows where, asli consider rightly, the 
burden was placed. Reference must also 
be made toone or two points on which 
confusion may arise from looseness of 
the pleadings In his plaints the plaintiff 
spoke of the lands as zirat; in the written 
statement it was denied that the lands 
were khudkasht but it was stated that 
they were the proprietors’ “jot bakasht” 
set apart and dedicated a3 debutter for 
- the services of the Thakurji. The learn- 
` ed Subordinate Jadge has used ths word 
bakasht in his finding and has cxolained 
that in the judgment he has used the word 
khudkasht:— 


“aot in the special sense attached to it by the 


(7) 71 Ind. Cas. 934; 2 Pat. 33; 891. A. 399; 3P. 
L, T. 605; A. L R. 1922 P. O. 272; 36 O. Lid. 499 
32 M. L. T.1; (1923) M. W, N. 361; 27 O. W. N. 925 
45 M. Li, J. 460 (P. C.). 

(8) 71 Ind. Cas.1022; 11 P., L, T. 444; (1923) Pat. 
122; A. I, R, 1923 Pat. 340; 1 Pat. L. R, 


(9) 123 Ind. Cas. 386; 11 P. L, T., 468; A, I, R, 
1929 Pat, 748; Ind, Rul. (1930) Pat, 306, 
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Bengal Tenancy Act but in the sense -of bakasht or 
the proprietor’s own cultivated land.” : 
Again, at one or two places in the written 
statements and in Register V the lands 
are referred toas rent-free tenures. But 
the Record of Rights shows them as the 
raiyati holdings of the Thakur and Sir 
Sulian Ahmad for the appellant has 
definitely asked us to deal with them on that 
footing, and nct as tenures, an alternative 
which presents obvious difficulties of i's 
own to the appellant. (His Lordship referr- 
ed to the history of the jands and continued.) 
As sgainst these documents, appellant relies 
on the entry of debutter in the Record 
of Rights and the treatment of these khatas 
(and also of Khata No. 392) in Register V 
and its interpretation by the Revenue 
authorities in the certificate proceedings, 
The remarks of debutier in the Record of 
Rights are not supported by any referenca 
to any deed of dedication, as would pre- 
sumably have been done, had there been 
aryeuch;nor does the appellant in fact 
pretend that there was any. Therais also 
no evidenca of dedication by the ceremon- 
ies of Sankalp2 and Samarpana—see 
Densaran Bharthi v. Deoki Bharthi (10). 
(After deeling with the evidence on this 
point his Lordship continued:—) In 
my opinion the debutternama goes 
very far to rebut the presumption of 
correctness attaching to the debutter entries 
inthe Record of Rights and shows how 
there was really no absolute dedication 
of these lands to the Thakur. Ooming now 
to Register V this public document, judg- 
ing by the ordinary course of business, 
must have been preceded by and been based 
on the Valuation Statements of the Tauzis 
of which one Ex. AF, relating to Tauzi 
No. $034 has been produced. This statement 
purports tobe made under s. 34 of the 
Ce3s Act and shows Khatas Nos, 392 and 393 
aa the rentfree holdings of the Thakur 
withan annusl value of Rs. 170 0-0 and 
Rs. 188-0 0 respectively, and the last column 
refers toseparate cases which must hava been 
opened in the c2ss valuation proceedings. 
* * [thas been urged by Sir Sultan Ahmad 
that in entering the lands in Register V 
the authoriti-s concerned must have made 
enyuiries and statisfied thémselves about 
the debutter character of the land. But 
the authorities were only concerned with 
the realization of cess, and in the ordinary 
course they procesded on the entries in 
the Record-of-Rights and incidentally 
made careless mistakes in copying them. 


(10) 80 Ind. Cas, 980; 3 Pat. 842;5 P. L, T. 305; 
A. IR, 1924 Pat 657, 
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There is nothing, to show what enquiries 
the Cess ` Deputy. Collector made before 
ordering in the certificate case of 1917-18 
that the holder’s name be replaced by that 
of ‘Bhabhichhan; but as Oess Deputy Ool- 
lector he was not concerned with the 
-debuiter or seculer character of the lands 
and the possibility cr otherwise of con- 
verting debutter landa into recular—it was 
sufficient for bim thatthe lands remained 
‘“yent-free tenures", with some holder or 
other ready to pav cess. 
* * * 
. -It does not appəar that the Jhas cori- 
ginally shown as managers opposed the 
entry of Bhabhichhan’s name as the holder, 
‘and this again is not inconsistent with 
the reality of Hx. 28 and the incorrectness 
of the Record of Rights ifit was intended 
to show that the lands were absolute debut- 
ter. Register V further shows that in 1918 
orders were passed by the Cess Deputy 
Collector in three certificate cases, under 
which Mengani’s name replaced that of 
hia father Bhabbichhan; no reference was 
made to Mangani’s relation to ths Thakur, 
if any. Coming now to the certificates 
issted in 1922, Mangani Singhis shown 
in them, without any reference to the 
Thakur at all, as the certificate debtor, 
and go also in the 
‘the writs of delivery of possession in the 
three certificate cases relating to the three 
khatas, After ihe seles the plaintiff 
applied under e. 29 of the Pablic Demands 
Recovery Act for setling the sales aside, 
Applications under this erection may be 
made by any person whose interests are 
affected by the sale on two grounds only 
(l) that notice was not served under s. 7 
‘or (2) that there was-a material irregu- 
larity inthe certificate proceedings or in 
publishing cr conducting the sale. The 
‘Revenue Authorities held that neither of 
these grounds was made out, and this 
was really sufficient for their purpose. 
The Oertificate Officer, however, aleo held 
that the Record-of-Rights must prevail 
over thebatwara raibandis which, aa he 
considered, 
“cannot create any right or title in favour of the 


objector against the recorded tenants beyond (sic) 
their knowledge and consent,” 


He aitached no weight to the batwara 
papers, and he would not believe “a few 
witnesses who stated that the objector 
had got possession over the lands in the 
batwara”, A finding of debutier in such 
circumstances is plainly of little value. 
Mr, Owen, the Officiating Collector of 
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Patna, who heard appeals against the 
ordera of the Certificate Officer dismissing 
the plaintiff's applications for setting the 
sales aside, dosa not seam to hava at all 
clearly appreciated what it was that he 
was called upon to decide concerning the 
plaintiff-objector’s status under s. 29 of 


. the Act, but observes categorically, if also 


somewhat cryptically, that 

“the land sold is rent-free land dedicated to the 
worship of Thakurji, and the appellant has con- 
spicuously falied to show that this discrepancy of the 
land (viz TauziNo. 9034 instead of No. 9032) can 
possibly cover (?) a small fraction of khudichast lands 
which he alleges that he obtained by a mortgage from 
one of the previous proprietors”. ae: 
Lands may beheld free of rent, without 
baing debutter and the register was a 
register of rent-free lands and not merely. 
of debutter, There was a further appeal 
to the Commissioner and Mr. Heycock who 
heard it very clearly states the position in 
the following words :— i 

“Ifthe petitioner is to succeed, it would be neces- 
sary for him to prove and for this court to find that 
these rent-free tenures are not rent-free tenures and 
are not liable to separate assessment to cess. In 
an objection to the sale the petitioner is not entitled 
to raise this issue, viz, that the rent-free tenures 
as recorded in Register V are not rent-free tenures 
at all, but part of the mal lands. It seems to me 
that it was the duty ofthe petitioner to have raised 
this issue, if he wished to raise it at 
the time of the Survey and Settlement, or 
to have moved the Collector subsequently for the 
amendment of this Register V........the point before, 
the court isnot whether the Oollectorate Register 
V is correct, but whether there are any valid objec- 
tions to the salen...” | 


This view was doubtless based on. a 
ruling of the Board of Revenue, dated 
as long asthe 27th June, 1885, which is 
now conveniently found summarised’ in 
the note under a, 37 of the Cess Act in the 
Bihar and Orissa cess Manual, 1927. Itis 
plain thatin these circumstances (little 
weight can be attached to the observations 
of the Revenue Authorities that the lands 
were debutter and—impliedly—continued 
to be so down to the dats of the cartificate 
proceedings. Instances of carelessness are 
found not only in Register V but also 
in the certificate proceedings. The bid- 
sheets in the certificate cases, which are 
found at pages 644, 656 and 664 of tha 
Paper Book give the area, the number in 
Register V and the khata number, correctly, 
and then add “Shri Thakur Lachhmi 
Narayan under management of Kishun 
Datt Jha “for Khata No, 392 of Jugal Jha 
for Khata No.: 343, and of “Mangalji son 
of Sukhdeoji” for Khata No. 393. This 
mention of the Thakur and his managers 
was contrary to Register V as it stood at 
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that time. Nor is this all; the bid-sheets 
actually give khasra numbers and bound- 
aries for four plotsonly in Khata No. 
"392 and three plots only in each of the 
other two khatas, though they began 
correctly enough with the entire area of 
each khata and called it the “rent free 
land of:judgment-debtor Mangani Singh”. 
It may be that the Revenues Authorities 
said nothing ‘about such carelessness and 
confusion, because any relief which they 
could give tothe plaintiff was limited to 
the grounds mentioned ins. 29 of the Act, 
But that does not add to the weight that 
tbeir incidental observations should carry 
in the civil Oourta. 

* % * % * 

As regards the zamindart papers pro- 
duced on behalf of the plaintiff, Sir Sultan 
Ahmad has contended that under s.34 of 
the Evidence Act they can only be corrobo- 
rative evidence and must be regarded as 
insufficient by themselves to prove the 
transactions recorded in them if creating or 
pointing to the liabilities of others. Ihe 
law accepted in this court is, however, 
found in Charitar Rai v. Kailash Bihari 
(11), in which it was laid down that such 
paperscan be ussd as independent evidence 
provided they are brought within s. 32 (2) of 
the Evidence Act by showing that the per- 
sons who prepared them are dead or cannot be 
found ete., but that the weight to be attached 
to them must depend on the circumstances, 
(His Lordship concluded that the batwara 
papers merely carry the same tale forward, 
as the lands were assessed and divided 
among the different applicants, an opera- 
tion which, so far as the landlords were 
concerned, was inconsistent with the lands 
being treated as debutter, then dealt with 
the oral evidence and proceeded),It seems to 
me clear from the entire evidence in 
the case that in spite of the entries 
of debutter in the Record-of-Rights if they 
import areal and absolute dedication, the 
three disputed khatas were not absolutely 
dedicated to the Thakur, or even if they 
were, that they were not actually held in 
any other way than as the landlord's 
bakasht, in the casa of Khatas No3. 343 and 
393 from October, 1910, to November, 1924, 
andin the case of Khata No. 392 from 1903 
at least to November 1924. The Record-of 
Rights describes the land as debutter with- 
out reference to any deed of dedication, and 
as observed in Kamchandra Mukerjee v. 


(11) 4t Ind. Oas.422; 3P.L.J. 3064 P,L. W. 
3; (19°18) Pat, 145. 
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Ranjit Singh (12): “In dealing with the 
question whether an endowment is real or 
nominal only, the manner in which the 
dedicated property is held or. enjoyed is 
the most important point for consideration 
KN NA It is true, as has been pointed out 
by the Privy Oouncil in Juggut Moheenee 
Dossee v. Sookhee Monee Dossee (13) that a 
mere abuse of trust by theitrustee for the 
time being cannot affect the validity of an 
endowment where there is no question 
about its being a real and valid endowment 
originally, but when the question is whe- 
ther the endowment is real or fictitious, 
the mode of dealing with it by its donors 
and successors must be an important matter 
for consideration.” Applying this principle, 
the evidence before us would in my opinion 
justify the conclusion that the endowment 
(sofar as one is indicated by the entry of 
debutter in the Reacord-of-Rights) was ficti- 
tious and not real, the Bihta endowment 
is another matter altogether. The entry by 
itself does not constitute a valid dedication, 
and neither before nor after the entry do 
any of thelandsappearto have been used 
for the purposes of the Thakur. The evi- 
dence also leads to the conclusion that 
assuming that the Thakur did at the time 
of the Record-of Rights have a raiyati inte- 
rest in the lands, that interest became 
barred and extinguished under the special 
limitation provided by the Bengal Tenancy. 
Act. Article’3 of Sch. III of this Act pres- 
cribes two years from the date of disposses- 
sion as the period of limitation for a suit to 
recover possession of land claimed by the 
plaintiff as a raiyat, and it has been held in 
Nandkumar Dubey v. Ajodhya Sahu (14); 
that even ifs. 28 of the Limitation Act be 
not directly applicable to suits under that 
article, an occupancy right, if barred by 
this special limitation of two years, must be 
treated as extinguished. Bhabhichhan was 
clearly in possession of Khatas Nos, 343 and 
393 for more than two years from his pur- 
chase in October, 1910, and the plaintiff, of 
Khata No. 392 for more than two years from 
November, 1911. It is again clear that the 
plaintiff was in possession of the disputed 
lands from the Oollector’s matter-of-course 
batwara delivery of possession, on 19th May 
1922, up to appellant's deliveries of posaes- 
sion in the certificate proceedings on the 
30th November, 1924. Sir Sultan Ahmad 


hasendeavoured to meet this by arguing :. 


2) 27 0, 242, 
tis: 17 W. R.41; 14 M. I. A. 289; 10 B. L, R. 195, 2 
Suther 512; 3 Sar. 23 : 
(14) 11 Ind, Oas. 
351, 
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that there is a difference between disposses- 
sion and adverse possession, and that Art. 3 
of Sch. HI of the Bengal Tenancy Act con- 
templates not adverse possession but dis- 
possession, and that, by the landlord as 
such. He cites two cases in support- One 
is the caseof Sonatan Sheikh v. Chaku 
Sheikh (15), where a person entered into 
possession of an cccupancy holding with 
the permission of the tenant and subse- 
quently claimed a title in himself and 
obtained recognition from the landlord, 
and it was held that this was a case of 
adverse possession and not of dispossession 
by the landlord as such, I do not think 
that this case is of any assistance at all to 
the appellant. Bhabhichhan came inte 
possession, as a landlord, of the lands pur- 
chased from the family of Ramchandra, 
and his possession meant the disposses- 
sion of the raiyat viz, the Thakur, by the 
landlord as such. That the dipossession 
was in denial of the debutier right will 
doubtless constitute Bhabhichhan’s posses- 
sion adverse to the idol, but the case 
Sonatan Sheikh v. Chaku Sheikh (15 , isnot 
an suthority for the propurition—ror can 
such a proposition be msintained—that 
the dispossession of one pereon by enother 
does not generally imply as a sequence 
possession by the latter adverse to the 
former, Dispossestion merely means ex- 
clusion from pogsecsion without the con- 
sent of the person concerned, and in -the 
case referred to, the old tenant had himself 
permitted another to come and the landlord 
merely recognized the latter as a tenant 
after he had asserted a title hostile to the 
former, i.e., after the old tenant's postes- 
sion even though another had come toan 
end. Theother case cited by Sir Sultan 
Ahmad is Gajadhar Rai v. Rameharan 
Gope (16), a Full Bench decision of this 
High Oourt. This case, however, only 
decides that Art. 3 of Sch. III of the 
Bengal Tenancy Act does not apply toa 
case of dispossession by alandlord when he 
only takes possession of a holding as 
auction-purchaser in execution of a rent 
decree against the tenant. It does not 
seem tome that this has any bearing on 
cases like the present where the landlord 
came into possession not as the auction- 

+ purchaser of the holding but asthe purcha- 
ser of the interest of the landlord. 

Sir Sultan Ahmad hasalso urged that if 


(15) 3 Ind. Cas. 398; 10 O. L. J. 89. 
(16) 125 Ind. Cas. 565; 9 Pat. 788; 11 P, L. T. 197: 


Av. LOR, 1930-Pat, 254; Ind, Rul. (1930) Pat, 
33 ; 
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the land was debutier at the time of the 
Record.of-Righte, it was not competent 
either to Ramchandra’s family, orto Jugal. 
Jha who was in fact recorded as the idol’s 
mapeger (notwithstanding the claim in 
debutiernama that Ramchandra’s family 
were “the chebait and manager"), or to 
both of them to change the debutter charac- 
terof the land or to exchange the land 
for the other property dedicated to Ram- 
chandra's family under the debutternama. 
But the rule thata founder or his descen- 
dants cannot revoke an endowment applics 
to endowments which have been validly 
created (Trevelyan’s Hindu Law, Third 
Edition page 598); and “to be valid, an 
endowment must becreated in perpetuity for 
religious or charitable purposes” (loc. cit. 
page 59;). lin the present cases, if the 
recitals in the debuiternama be true (as I 
consider they were), there was no perme- 
nent or absotute dedication of the lands at 
all, but only ‘temporary arrangement” 
without & “ecmplete and absolute” transfer, 
This wae, therefore, not a case of revoking 
& permanent, absolute dedication, but atthe 
muet,—if there was any real “arrangement” 
even of a temporary kind (anything beyond 
& mere paper entry, anything put into 
effect by appropriating the income of aby 
period, however short, to the idol, of which 
lsee no indication) at the time ofthe Sur- 
vey and Settlement—of replacing a tempo- 
rary reservation of some property by the 
permanent cedication of another and 
better, eafer property for theeervices of the 
family deity. It was undoubtedly tte 
bounden duty of the shebait or the mane- 
ger—whcever he may have been out of the 
femily of donora and the recorded manager 
Jugal Jha, it could not have been any 
other person—to preserve the estate of the 
Trekur as far as possible, but where, asin 
the present cases, preservation was mani- 
fesily impossible except by an exchange, 
it is difficult to see why the exchange 
should not be within his competence, pro- 
vided of course that it was a real and 
genuine exchenge, not a mere sham or a 
Inere device to get over absolute dedica- 
tion (as the appellant has not even attempt- 
ed to show). 

The entries in the batwara papers only 
bind the co-sharer zamindars who were 
parties to tke proceedings, and do not 
create any estoppel against any tenant—- 
see Baldeo Sahay v. Brajanandan Sahay (17) 
—unlees these tenants were co-sharer 


g? 43 Ind, Oas. 359; 3 P. L. W. 266; (1918) Pati 
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zamindars themselves and in that capacity 
wera parties to the procsadings. Tas 
Thakur was not co-sharer zamindur: 
.Mangani Singh was, but he could 
not have been a party to the batwara 
in the capacity of a shebait or manager 
of the Thakur, if he ever had that 
capacity. The batware papers, there- 
fore will not bind the Thakur or pre- 
vent him from setting up his raiyati 
right against the plaintiff as landlord in 
& proper suit. Does it follow that the 
Thakur'’s title canbe set up as a de- 
fence in these suits? I think not. In the 
first place,.the Thakur’s interest is plain- 
ly barred and extinguished by time on 
the facte already found. Sir Sultan 
Ahmad has urged that limitation cannot 
arise itt the cases because the properties 
were vested in trust and there is no limi- 
tation for actions based on breaches of 
trust, Ooeanswer to thie is that even if 
there was any temporary (or for the 
matter of that, any permanent, dedication, 
the properties were not vested inthe 
manager, and itis well settled that prop- 
erties vested in anidol may be lost by 
the adveraa possession of another and that 
the possession of an out-and-out pur- 
chaser from the manager of an idol will 
be adverse to theidol evenif the sale 
be effected for an authorised purpose. See 
Damodar Das v. Lakhan Das (18) Subhaiya 
Panduram v. Muhammad Mustafa (19) and 
Manindra v. Sarat (20) which with many 
other cases were discussed by Fazl Ali, 
J.,in Naurangi Lal v. Ramcharan Das 
(21), Again, it seems to me thatthe ap- 
. pellant is not entitled to set up the 
right of a third party, the Thakur, unless 
he claims under it and makes good that 
claim. This proposition has been arecog- 
nized, and the plaintiff in an action of 
ejectment allowed to succeed on the 
streagth of his prior possession cniy, in 
various cases in this court, out of which 
it is suffisient to mention Chandi Misir y. 


(i8) 7 Ind, Oas. 240; 37 0.7885; 14 O. W. N. 889; 
.L. J. 110; (1910) M. W. NL 303; 7 A. L. J. 791; 
-M. L. T. 145; 20 M, L. J. 624; 12 Bom, L. R, 632; 
7 ILA. 147 (P. 0). 

(19) 74 Ind. Oas. 492; 46 M. 751; 21 A. L. J. 730; 
A.I. R. 1923 P.O. 175; 45 M. I. J. 588; 25 Bom, u. 
R. 1275; 18 L. W. 903; (1924) M. W. N. 65; 280 
W, N. 493; 2 Pat. L, R. 104; 33 M. L,J. 285; 40 O. 
L. 20; 50 I. A. 295 (P. 0). 
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(20) 95 Ind. Qas. 644; 300, W. N.740; 430. L. 
. 394; A. I.R 1926 Cal. 913. 

(21) 127 Ind. Cas. 817; 9 Pat. 885;11 P, L, T. 
oe A.L R. 1930 Pat. 455, Ind. Rul. (1930) Pat. 
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Nar Singh'Rai 39 ind. Cas, 26 (22), Sahodra 
Koer v. Gobardhan Tewari (23), Bodha Gans 
dheri v, Asloke Singh (24) and Ranjit Singh 
v. Johri Singh (25). Sir Sultan Ahmad has 
endeavoured to meet this in two ways. 
He refers in the first place to Pollock 
and Wright's classical Hssay on Possession 
in the Common Law, where it is said 
at page 99 that “It must be remem- 
bered that the title conferred by pozses- 
sion is(apsart from Statute) a title only 
against wrong-doers, A person who is 
lawfully dispossessed has:nol subsequent 
remedy against a third person not claim- 
ing through a wrong-doer’. It is urged 
that the appellant is nota wrong-doer 
as he was put into possession by the 
certificate authorities I do not think 
that this last circumstance is at all 
decisive. Tha certificate authorities could 
not have validly put the appellant into 
possession of the lands of anybody except 
their certificate-debtor, viz, Mangani 
Singh, and itis not appellant's case that 
the lands were the property of Mangani 
Singh. Sir Sultan Ahmad, however, con- 
tends that what the appellant purchased 
was the interest of the Thakur, and that 
this was the conclusion of the certiticate 
authorities. In my opinion, M. Heycock 
decided no more than that neither of the 
grounds required by s. 29of the Pablic 
Damands R«covery Act was made out 
and that the plaintiff was not entitled in 
those proceedings to go beyond the 
Record-of-Rights and Register V. 1 con-- 
sider further that even if Mr. Heycock. 
or any subordinate certificate authority 
had definitely found that the Thakur's 
interest had been purchased by, the ap- 
peliant, that would not suffice to settle 
the matter for the purposes of the pre- 
sent suits and appeals. The certificates, 
the sale-proclamations and the writs of 
delivery of possession, which are in evid- 
ence, mention Mangani asthe certificate- 
debtor without any’ reference to tke 
Thakur ; and Register V itself, on the 
strength of which the certificates were 
iesued, docs not show Mangani merely 
managed the lands on behalf of the 
Thakur. What the appellant therefore, 
tock at the certificate sales was only the 


(22) 39 Ind. Cas. 26. 
oe) 39 Ind, Gas, 458; 2 P, L. J, 280; LP, L. W. 327; 


1917) Pat. 164. 
: (24) 98 Ind. Oas. 779; 5 Pat. 765; A. I R. 1927 Pat. 
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(25) 119 Ind. Oas. 906: 11 P. L. T. 34; A. I. R.1929 
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personal interest of Mangani, and this is 
sll that the certificate authorities{were em- 
powered to put’ him into possession of. 
He has, therefore, not been lawfully put 
into possession of the Thakur's lands or of 
the plaintiff's but only of Mangani’s lands, 
nor can he on that basis set up the 
Thakur's title, As against the plaintiff, 
he is in wrongful possession; and in 
respect of the Thakur he is in no better 
position, . 
The second point that Sir Sultan Ahma 

has endeavoured to make is that the 
plaintiff's case being based ona complete 
denial of the debutter, it is not open to 
the court to give him relief on the foot- 
ing that, though there was a debutter 
title, it has been barred and extinguished 
by time. In support of this contention, he 
has cited Krishna Churn v. Protap Cunder 
(26). It was held in that case that where 
a specific title has been. alleged but not 
proved, acd the plaintiff endeavours to 
succeed in the first Court or in the Court 
of Appeal on a title by twelve years’ 
adverse possesrion, he must be prepared 
to show that this other title by twelve 
years’ adverse possession was raised in the 
court of first instance with sufficient 
clearness to enable his adversary to under- 
stand that he claimed to succeed as well 
by twelve years’ adverse possession as by 
The facts of 
that case are, bowever, easily distinguish- 
able from the facts ofthe present cases. 
The plaintiff in the present cases claimed 
to be in direct possession of the lands as 
the bakasht lands ‘of the landlord, and 
said’ that the debutier entries in the 
Revord-of Rights were collusive and ficti- 
tious, He has certainly been able clearly 
to establish his predecessors’ and bis own 


` possession asa landlord. As regards the 


debutter, he merely had to disprove it in 
order to rebut the presumption of cor- 


rectness attaching to the entries in the. 


Record-of-Righte. But the debutter con- 
flicted with his title and was no part of it, 
He had to prove the negative, and for 
this purposes it was prima facie sufficient 
for him to show that the Record-of-Rights 
does not refer to any debutter grant and 
that fora number of yeara the properties 
have been held and enjoyed as secular. 
When this wes done, it became necessary 
for the appelldnt, if he wished to rely on 
the debutter, to establish it and further to 
show that the interest of Thakur was 
subsisting at the time of his auction-pur- 
chases, The decision in Krishna Churn 
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v. Protap Chunder (26), is, therefore, of no 
assistance to the appellant, 

Another ingenious argument advanced 
is that the possession of the plaintiff or. 
his predecessors was oniy of a permis3ive 
character sincs the managers concerned 
executed the debutternama of 1910 and 
the deed of relinquishment of 1920. But 
the debutternama cannot prevent the pos-. 
session under the deed of sale from being 
adverse to the Thakur and from -consti- 
tuting the dispossession of the Thakur 
for the purposes of the Schedule to the 
Bengal Tenancy Act. The obtaining of 
the deed of relinquishment was only the 
averting of a possible attack on a title 
already acquired, And in any case the 
appellant is not, as I have already shown, 
entitled to set up the Thakur’s right 
against the plaintiff. ; 

In my opinion the lower Court was right 
in arriving at the conclusion that the 
entries cf debutier in the Record-of-Rights 
had been sufficiently rebutted and that 
plaintiff had a title to the land in dis- 
pute as his bakasht lands. . 

“The only other matter urged in the 
appeals is the question of whether or not 
the appellant isa benamidar of Mangani 
Singh. There was an iesue framed on 
this point in the lower Court and answer- 
ed against the appellant; but it was only 
material onthe question of mesne profits 
andthe question of any equitable relief 
to which the plaintiff might have been 
entitled on the ground of fraud committ- 
ed by Mangani Singh ia defaulting 
intentionally, thus bringing about sales for 
arrears of cess and himself buying the 
property in the name of another. Mesne 
profits have, however, been awarded by 
the lower Oourt against Mangani as well 
as the appellant, and Mangani has not 
appealed, though he is much the more 
substantial man of the two. It is, further, 
appellant's own case that he came into 
possession on his own account; it follows 
that on the title being found against him, 
he cannot escape liability to pay mesne 
profite. As regards the question of relief 
on the ground of fraud, it is desirable to 
obeerve that the remark of the lower Court 
that a purchase by a certificate-debtor 
without the court’s permission “can be 
completely ignored” is erroneous—see 
Masudan Lal v, Ramgulam Sahu (27). On 


(26) 7 O. 560. 

(27) 78 Ind. Oas.§07;3 Pat. 458; 5 P. L.'T, 447; 
(1924) Pat, 240; A. I. R. 1921 Pat, 547; 3 Pat, I, R 
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the finding that the lands in suit are not 
debutter, the question of benami seems to 
be really immaterial. The finding of the 
lower Court that the appellant is a benamt- 
dar has, however, been vigorously assailed 
on bis behalf. It is a commonplace that 
in cases of benami transactions direct evi- 
dence can hardly be expected but that 
suspicion isnot proof. One important part 
of the circumstantial evidence is the posi- 
tion, actings and omissions of Mangani 
Bingh. Prior to the batwara, he was in 
possession of the whole of Khata No. 343 
with an area of 5615 acres, but as a 
result of the batwara this extensive area 
passed from him to the plaintiff, The 
arrears of cess for which certificates were 
issued ip respect of the three khatas 
amounted to about Rs. 44 only, while the 
assets of the khatas appear from the 
batwara papers to be Rz. 955 which, 
capitalized at sixteen years’ purchase, gives 
over Rs. 15,000 as the value of the lande. 
Even after the batwara Mangani had over 
28 bighas, not an inconsiderable area, in 
KhatasNos, 392 and 303. That he is a wealthy 
man is common ground, and that he was 
aware of the cartificates which were issued 
within three months of the batwara 
dakhaldehaniz ia established on theappel- 
lant's case by the fact that on the 15th 
January, 1923, the date originally fixed 
for the certificate sales, one Guraahai, said 
by the defence to be Mangani’s servant, 
came snd applied to the Certificate Officer 
fora day's time to deposit the arrears of 
cess, Yet no deposit was made, and sales 
were allowed to take place in execution 
of the certificates. Gulal claims to have 
asked Mangani ten or fifteen days after 
the auctions why he had allowed the 
debutter lands to be sold, and to have 
received the reply that the auction sales 
had taken place by negligence. If Gulal 
be right about the time when he made 
the enquiry, Mangani could have had the 
sales set aside under 8. 28 of the Public 
Damands Recovery Act by depositing the 
money for which the sale proclamations 
had issued and ten per cent. of the purchase- 
money for payment to the purchaser. 
The omission to do so must have beer 
deliberate. Mangani, though impleaded, 
did not appear and has no; even appealed 
against the decrees now being dealt with. 
It has been urged that while the certificates 
were issued for the arrears of the January 
and June instalments, Mangani had csased 
to be the holder of the lands on the 
batwara deliveries of possession in May, 
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and was, therefore, not liable for the Jung, 
instalment, This contention loses a good -` 
deal of its force by reason of the facts 
that at the batwara the lands were nof 
treated as rent-fres tenures under the 
Gess Act, but as bakasht lands, and that 
the plaintiff had never been entered in 
Register-V at all as the holder of aby 
of those so called rent-free tenures. Even 
before. the batwara Mangani had got 
himself entered in Register V not as the 
manager of the Thakur but in his own 
personal capacity. His failure, therafore, 
to avert the sales, even though (accord - 
ing to the appellant) he sent his own 
servant G@uraahai to deposit the monies, 
or to get them set asids a'tər he spoke 
to Gulal of negligence, is remarkable. It 
has been urged for the appellant that 
Mangani may have got back the 28 bighas 
that were allotted to him at the batwara, 
by aprivate arrangement, with the auction- 
purchaser, but that thie would be no indica: 
tion of benami or previous collusion, The 
lands were, however, purchased by the 
appellant who does not say that he has 
given back any of them to Mangani. We 
have on the contrary his grandson Tuka 
spesking of enmity and litigation with 
Mangani. If the enmity be a fact, is it 
at all likely that Mangani would in the 
circumstances have failed toavert the sales 
or get them set aside? 

{His Lordship agreed with the finding 
of the Subordinate Judge that the 
appellant was a benamidar of Mangani 


Singh and dismissed the appeals with 
costs. | 
Mohammad Noor, J.— [agreejg 
N/a. Appeals dismissed, 





MADRAS HIGH COURT. 
Appeal against Order No. 258 of 1930, 

September 13, 1932. ng 

JacKS?N AND Mooxerr, JJ. 
A. GHULAM MUHIUDDIN ROWTHER - 

APPELLANT 
- versus 
SULAIMAN ROW [HER AND ANOTAER — 
PETITIONERS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 7.89 
—' Received’, meaning of—Amount deposited, whether 


‘received’. 

‘An amount which has been -only + deposited in 
court cannot be said tohave been ‘received’ within the 
meaning of O. XXI, r. 89, sub-r. 1 (b), Civil Procedure 
Code. Trimbak Narayan v. Ramchandra Narsingrao 
(1) and Husenuddin Nuruddin v, Dulakehidas 


(2), followed, 
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Appeal against an order of the Court of. 
the Subordinate Judge, Tanjore, dated the 
llth November, 1929 and made in E, A. 
No. 375 of 1929 in O. S. No. 130 1929. 
4 Mr. S. Venugopala Chari, for the Appel- 
ant, 

Mr. M. S. Venkatarama Ayyar, for the 
Respondents. ' 

Judgment.—This is a question under 
O. XXI, r. 89 of thə Code of Oivil Pro. 
cedure. The short point is whether an 
amount which has been deposited in court 
can be said to have been received with- 
in the meaning of O. XXI, r. &9, 1 (b). 
It is argued for the respondents that 
“received” means ‘virtually received” or 
constructively received and that actual 
receipt is not necegsary. 

We cannot accede to this argument. 
“Received” means what it says, that is, 
received free from qualifying adverbs 
‘We agree with the view taken in Trimbak 
Narayan v. Ramchandra Narsingrao (1) and 
Husenuddin Nuruddin v. Dulakshidas (2), 
‘which are cases in point and accordingly 
allow this appeal with costs throughout. 


N.K /A. Appeal allowed, 
(1) 23 B. 723 at p. 724. 


(2) 77 Ind. Oas. 474; A.I. R. 1923 Bom, 299, 
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LAHORE HIGH COURT. 
Missellaneous Fırat Oivil Appeal No. 782 
of 1932. 
October 20, 1932, 


Barns, J. 
Toe PUNJAB SINDH OHHATAR— 
APPELLANT 


Versus 
Tue LAHORE BANK Lip,, (IN LIGWIDATION) 
— RErSP NDENT. j 
Companies Act (VII of 1918), s. 126 —Death of 
contributory—Liability of legal representatives—Ap- 
plication for substitution, whether essential, 
Under s. 126 of the Uompanies Act, when a con- 
tributory dies his legal representatives automatically 
become liable as such in his stead. It is not neces- 


sary to make a formal application to bring them on 
the record. 


Miscellaneous First Oivil Appeal from an 
order of the District Judge, Lahore, dated 
the 2nd May 1932. 

Mr. Daulat Ram, for the Appellant. 

Bakhehi Sohan Lai, x. B, for the 
Respondent, 

dJudgment.—tThis is an appeal arising 
from.an order passed in liquidation pro- 
ceedings in connection with the Lahore 
Bank, Limited. The Bank went into liqui- 
‘dation sometime in 1913; A i 
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One Surjan Singh was a share-holder 
of the Bank and bis name was duly enter- 
ed in the list of contributories, He is said 
to have died sometime about December 
19:5 or January, 1916. On the 14th January 
1932 the court was moved to bring his repre- 
sentatives on the record. This application 
was opposed cn the ground thatit was bar- 
red by limitation. The objection wes, 
however, overruled by the learned District 
Judge and it is from this order that the 
present appeal has been preferred, 

As stated ahove the Bank went into 
liquidation escmetime in 1913 and the 
learncd Counsel for the parties were 
agreed that the liquidation proceedings 
are governed b> Act VI of 1882 in accord- 
ance with the provisions of s. 284 of the 
Indian Companies Act, 1913. THe learned 
Counsel for the appellant has urged that 
an application for cringing legal represen- 
tatives of a contributory on the record is 
governed by the provisions .of O. XXII of 
the Civil Procedure Code and that the 
present application, which was made scme 
15 or 16 years after the death of Surjan 
Singb, was obviousiy time-barred. He 
has referred to no authority directly in 
point. Reference was madeto Hindustan 
Bank Ltd., v. Mehraj Din (:). The ques- 
tion involved in that case, however, was as 
regards the setting aside of an ex parte 
crser of payment. In the present case, 
according to the provisions of the Indien 
Companies Act, it was the duty of the 
court to prepare a list of the contributories 
and it dces not appear that any application 
for bringing the legal representatives of a 
contributory on the record was necessary. 
Section 126 of the Indian Companies Act 
lays down that, i 

“if any contributory dies, ete., after he has been 
placed on the list of contributories hereinafter men- 
tioned, his personal representatives, heirs and devisees 
shall be liable in a due course of administration to 
contribute to the assets of the company in discharge 
of the liability of the deceased contributory and 
such personal representatives, heirs and devisees 
shall be deemed to be contributories accordingly“. 

It would appear from the wording of this 
section that the perscnal representatives 
of the ezntributory automatically become 
liable instead of the deceased contribu- 
tory. 

Tai; therefore, of opinion that no appli- 
cation fcr the purpose was necessary and 
consequently no question of limitation 
arises. The application made in the pre- 
sent instance was eimply intended to bring 


(1) 55 Ind, Oas. 820; 1 Lah. 187; 2 Lab. L. J, 591. 4 
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to the notice of the court the death of 
Surjan Singh and the court was bound to 
treat his personal representatives as con- 
-tributories in his place in accordance with 
the provisions of s. 126 of the Indian Com- 
panies Act referred to above. 

I dismiss the appeal with costs. 

N./A. Appeal dismissed, 


—_ 


MADRAS HIGH COURT. 
. Civil Revision Petition No. 1052 
of 1929, 
September 14, 1932, 
KRISHNAN Panpaust, J. 
VANOHESWARA SASTRI—PLAINTIFE 


. — PETITIONER 
versus 
NARAYANA AYYAR— DEFENDANT 
` — RREPONDENT, 


Limitation Act (IX of 1908), ss. 19, 20—Pro- 
missory note—Insufficiently stamped—Admissibility 
as acknowledgment—Payment of interest—Absence of 
agreement to pay, effect of. 

Where a promissory note which contains an 
express acknowledgment of a prior liability is 
insufficiently stamped, though it-may be inad- 
missible as a promissory note, yet that part of it 
which contains the acknowledgment is admis- 
sible as such to save limitation, Rakkapan 
v, Suppiah (1), followed. i e 

An entry of payment of interest will save 
limitation even though there was no agreement 
for payment of interest at the time of the con- 
tract. ` 

Petition unders, 25 of Act IX of 1887, 
praying the High Oourt to revise the 
decrea of the Oourt of the Sabordinate 


Judge, Ottapalam, in 8.0, 8. No, 321 
of 1:29, 

“Mr. S. Venkatachala Sastri, for the 
Petitioner. 

‘ Mr, C.S. Swaminathan, for the Rez- 
pondent. 


dudgment.—This case ia fully cover- 
ed by the decision in Rakkapan v. 


Suppiah (1). Here ss in that case the 
promissory note dated l4th May, 1924, 
coLsists of two parts and is as fol- 


lows: — 

“Rupees 510 :—1, Narayana Iyer son of 
Vsnchi Pattar of Kavasseri Ottupura 
Gremam hereby promise to pay Vanches- 
wara Sastri son of Gopalakrichna Pattar 
of Kavasser: Ottupura Gramam or order 
the above sum Rs. 5vU with interest at 
73 percent. per annum; Ihave received 
full consideration by adjustment of the 
sums which I owe you namely Rs. 310 
due to you by me on the occasion of your 


(1) 124 Ind. Oas, 53; A.T. R.1930 Mad, 485; Ind. 
Rul, (1930) Mad. 565; 32 L, W. 691. 
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marriage with Lakshmi.my grand-daughter 
for her jewels; Rs. 200 due for cloths, 
silks and vessels for the sixth. month 
ceremony and nuptials”, 

The former part of the instrument 
which is the promissory note is inadmis- 
sible as it is insufficiently stamped. But 
the latter part contains an express ack- 
nowledgment of a prior liability and is 
admissible as such to save limitation. 

It is found that on 2nd May, 1926,.the 
defendant signed an entry on the promis- 
sory note written inthe handwriting of 
his son statiog that in April, 1925, Rs, 25 
has been sent by money order and that 
Rs. 12-80 was paidon that date making 
up s.37-8-0on account of interest 
for one year. 

The learned Subordinate Judge says 
that this entry does not save limitation 
asa payment of interest because there 
was no agreement for interest at the time 
of the marriage and the nuptials and sixth 
month ceremony. He is clearly wrong 
because it is enough if there was any sub- 
sequent agreement for interest as to 
which the payment itself is the best 
evidence, 

The suit was clearly intime. The des- 
ree of the lower (ours is set aside and 
there will be a decree as prayed with 
costs in both courte, 

N. K/A. Decree set aside, 


—— 


_LAHORE HIGH COURT. 
Civil Revision Petition No. 401 of 1932, 
November 3, 1932. 
Barner, J. 
ELAHI BAKHSH AND oragss 
— PETITIONERS 
versus 
MOHAMMAD GHAUNS 
— RESPONDENT, 

Mussalman Wakf Act (XLII of 1928), 8.2 (c)— 
Power of District Court to appoint ‘mutwalli— 
Procedure—Suit under s. 92, Civil Procedure Code 
whether necessary. d 

Section: 2 (c) of the Mussalman Wakf Act con- 
templates that a mutwalli may be appointed by a 
court of competent jurisdiction but it does not 
confer any power to doso. The court can, however 
in the exercise of the powers of. a Qazi appoint a 
mutwalli in proper circumstances. A.suit under s. 92 
Oivil Procedure Code, is not absolutely necessary. in 
all cases. Mohiuddin Chowdhury v. Aminuddin 
Chowdhury (1), referred to. 


Petition for revision of an order of the 
District Judge, Shahpur and Jhang Dis- 
tricis at Sargodha,. dated the Ylst -April, 
1932, : 


170 


- Mr. Ghulam Moht-ud-Din, for the Peti- 
tioner. 

Messrs. M, A. Khan and Harbhajan Das, 
for the Respondent. 

Judgment,.—This is a petition for 
revision of an order of the District Judge, 
Jhang, appointing one Muhammad Ghauns 
as a mutwalli of a mosque. The order 
purports to have bean passed under s. 2 
(c) of the Muesalman Wak! Act, 1923. Oa 
behalf of the petitionera it is contended 
that the learned District Judge had no 
jurisdiction to pass any order appointing 
a mutwalli under s. 2 (c)of the aforesaid 
Act. This ccntention appears to me to 
be correct. Section 2 (c) of the Mussalman 
Wakf Act merely defines the word ‘ mut- 
walli” for the purpose of that Act. It 
no doubt contemplates that a mutwalli 
may be appointed by a court of com- 
petent jurisdiction butit does not confer 
any power to do so. It is conceded by 
the learned Counsel for the respondent 
that the Mussalmen Wakt Act, 1923, does 
not contain any distinct provision 
for the appointment of a mutwalli by 
court, buthe says that under the Muham- 
madan Law, a Qazi is empowered to appoint 
a mutwalli and that the court can per- 
form the functions cfa Qazi. The learned 
Oouneel for the fetitionera has urged 
that the proper procedure was to file a 
suit under s. 92 of the Oivil Procedure 
Code, It appears, however, that this pro- 
cedure is not absolutely necessary in all 
cases, cf., Mohiuddin Chowdhury v. Aminud- 
ain Chowdhury (1). It would appear from 
para, 165 of the Principles of Muhammadan 
Law by Mulia, that a court has power to 
appoint a mutwalli in certain circumsi- 
ances. The learned District Judge has 
not, however, gone into the question as to 
whether those circumstances existed in 
the present case, and whether a suit was 
necessary. The learned Counsel for the 
petitioners has stated that there were three 
mutwallis for this mosque, of whom one 
has died. Two of the mutwallis are said 
to be living and in charge of the mosqus. 
It appears that no notice was given to 
them. 

I accept the petition for revision and 
setting aside the order of the lesrned 
District Judg3 remand the case to him 
for re-decision after issuing notices to all 
interested persons. I leave the parties to 
bear their c ste. . 

A. Petition accepted, 
(1)72Ind Cas. 930; A. L R, 1924 Oal. 441. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellane>us Oivil Appeal No, 1-B of 1932, 

September 9, 1932. g 
Sı BAEDAR, A. J. O. 
DEOKISAN GANESHDAS AND ornass— 
Non APP2LIO ANTA — APPBLLANTS 
versus 
ASARAM MURLIDHAR—APPLICANT— 
RESPONDENT, 

Guardians and Wards Act (IX of 1890), ss. 12, 48, 
44—Civil Procedure Code (Act V of 1908), ss. 141, 151, 
0. XXXIX, rr. 2, 8—Injunction restraining marriage 
of girl—Wilful disobedience—Power to punish 
guardian—Inherent powers of the court—Scope of s. 
141 and 0. XXXIX,r 2—Injury’, meaning of. 

Where the court issued an injunction restraining 
the appellants from giving a minor girl in marriage 
until the further orders of the court : 

Held, that though the Guardians and Wards Act 
does not provide for any penalty for disobedience of 
any injunction issued under s. 12 of the said Act, 
the injunction issued must be deemed to have been 
issued under O. XXXIX, r. 2 (1) read with s 141 of 
the Civil Procedure Code and as such the wilful dis- 
obedience by the appellants was punishable under 
sub-r. (3) of the said rule. [p.174, col. 1.] 

The word ‘injury’ in O. XXXIX,r. 2, includes the 
wrongful giving of a minor girl in marriage to an 
unsuitable husband. [p. 173 co.. 2.] 

A court having the power to issue an order has 
keni power also to enforce it. [p. 173, col. 

he proceedings under the Guardians and Wards 
Act come within the purview ofs. 141, Oivil Proce- 
dure Code. [p. 172, col. 2] 

(Oase-law referred to.} 

Miscellaneous Oivil Appeal against an 
order of the District Judge Akole, dated the 
17th December, 1931. 

Sir Harisingh Gour, and Messrs, M R. 
Bobde and G, R. Trivedi, for the Appel- 
lante. 

Messis. M. B. Kinkhede, R. B, A. V. 
Khare, W. B, Pendharkar, N.- K. Mohgaon- 
kar and A. R Kulkarni, for the Respond- 
ent. 

Judgment —As this appeal involves 
the decision of an important point of law 
which is not covered by any direct pre- 
cedent, it is necessary to state the facts 
of the care atsome length. On the 30th 
of April, 1931, the respondent Asaram, who 
is a distant cousin of a minor girl Godawari 
Bai aged 14, applied to the District Judge, 
Akola, for his own appointment as guardian 
of the pereon of the eaid minor on the 
allegation that her parents, the first two 
appellants Deckisan and Musammat 
Awritabai, in collusion with the third and 
fourth appellants, Sunderlal and Tarachand, 
had sgreed to give the said minor in 
marriage to the fifth appellant Ramgopal, 
aged 50, in consideration of receiving 
Rs, 12,000 from the latter, and that the 


1933 “- 


proposed marriage was unsuitable and 
injurious to the minor's welfare. It was 
alleged that the marriage was to be 
celebrated the next day and, therefore, 
Asaram also applied for the issue of 
injunctions which were accordingly issued 
prohibiting the appellants from celebrat- 
ing the contemplated marrisge of the 
minor and for producing her before the 
Court the next day. As the appellante 
refused to accept cervice of the injunctions 
they were affixed to their houses. On the 
4th of May the eppellants, Deokisan 
Tarachand and Sunderlal, personally 
appeared before the District Judge and 
gave an express underteking that they 
would not celebrate the marriage of the 
minor with the appellant Ramgopal and 
thereupon the court paesed the following 
order :— 

«Till further orders the minor shall remain in 
the custody of Deokisan non-applicant who has been 


enjoined not to get her married to Ramgopal without 
further orders from this court.” : 

In spite of the aforesaid injunctions and 
the express undertakings given by some 
of the appellants the minor was married 
to the appellant Ramgopal on the 20th of 
May. The respondent Asaram then moved 
the court to take the necessary action 
against the appellant for wilfully dis- 
obeying its lawful orders. In the enquiry 
that followed the appellants, Deokisan 
and Tarachand, denied having refused 
acceptance of the injunctions, the appel- 
lants Tarachand and Sunderlal further 
denied having taken part in the celebra- 
tion of the marriage of the minor with 
Ramgopal and all the sppellants pleaded 
that they did not wilfully disobey the 
injunction. Ona careful consideration of 
the evidence on record the learned District 
Judge held that all the appellants were 
guilty of wilful disobedience of the injunc- 
tions issued under 8. 12 of the Guardians 
snd Wards Act. On the questions of 
the penalty to be imposed for such dis- 
obedience the learned Judge made the 
following observations in para. Y of his 
order :— 

“Rule 2 of O. XXXIX, Sch. I to the Oivil Pro- 
cedure Code is in its terms limitedto an injunction 
granted during the pendency of a suit such as is 
referred to therein. The present proceedings cannot 
be described as such a suit. It is admitted by the 
learned Pleader for the applicant that the injunc- 
tions, that were granted in the present case, were 
granted under s. 12 of the Guardians and Wards 
Act. With this view Iagree, but there is no authority 
for the proposition that sub-r. 3 of the aforesaid r.2 
of ©. XXXIX applies toan injunction granted under 


the aforesaid s. 12. But though no action can be 
taken under O} XXXIX of the Civil Procedure Code, 
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I am of opinion that the injunctions granted in 
this case must be enforced in the same way as a 
decree for an injunction can be executed underr. 
32, O. XXI, Sch. I tothe Civil Procedure Oode. It 
is a general principle of law that a court having 


“power to pass an order has inherent power to 


enforce it, and, since there is no methed of enforce- 
ment provided for a case like this in the Guardians 
and Wards Act, the enforcement must, in my opin- 
ion, be made in the same mode in whicha decree 
for an injunction can be executed under the Civil 
Procedure Code. Sub-rule. 1 of r.32 of O., XXI, Sch, 
1 to the Civil Procedure Code provides for an 
execution of a decree for an injunction by the 
detention of the judgment-debtor in the civil prison 
or by the attachment of his property, or by both,” 
He accordiagly directed . 

“that moveable property belonging to the non- 
applicants of a value not exceeding Rs. 500 shall be 
attached and the non-applicants Nos. 1,[3, 4 and 5 
shall be arrested and detained in civil prison for a 
period of six weeks.” 


It ie against this order that the appel- 
lants haye come up on appeal-to this 
court. Sir H. S. Gour for the appellantr, 
did not, in the course of his argumente, 
contest the finding that all the appel- 
lants were guilty of having wilfully dis- 
obeyed the injunctions issued by the 
court. He also conceded that the said 
injunctions were lawfully issued under e. 
12(t) of the Guardians and Wards Act: 
Harendra Nath Chowdhury v. Brinda Rani 
Desai (1) and Murari Lal v. Saraswati (2), 
His contention, however, was that since 
the Guardians and Wards Actis- exhaus- 
tive and a self-contained enactment and 
because it faila to provide a remedy for 
the disobedience of injunctions issued 
under s. 12 as it does in the case of 
disobedience of orders issued under e2. 
43 and by ss. 44 and 45 provides for 
penalty for contumacy in other cases. 
specified therein, the order passed by the ` 
lower Court against the appellants under 
O., XXI, r. 32 of the Oivil Procedure Code, 
was ultra vires and should be set aside. 

Rao Bahedur Kinkhede for the respond- 
ent conceded that the procedure adopted 
by the lower Court was inapplicable as 
the proceedings spoken of ins, 141 of the 
Oivil Procedure Oode refer to original matters 
in the nature of suits such es proceed- 
ings in probate, guardianship and so forth 
and do not include execution: Thakur 
Prasad v. Fakir Ullah (3). But he sup- 
ported the order under appeal by arguing 
that the Guardians and Wards Act was 
not exhaustive or self contained and that 
so far asit was deficient in procedure it 
had to be supplemented by the Oivil Pro- 

(1) 2 0. W. N. 521. 

(2) 88 Ind. Cas. 576; A. L R. 1925 Lah. 358. 
ed), A, 106; 22 1.4.44;5 M, LJ. 3; 6 Sar, 
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cedure Oode because s.141 of the latter 
@ode expressly permits such a course: 
Thakur Prasad v. Fakir Ullah (3) He, 
therefore, contended that the injunctions 
in the present case must be deemed to 
have been issued under O, XXXIX, r. 
2 (1) of the Oivil Procedure Gode, and 
that their disobedience was punishable 
under sub-r. (3) ibid. In my opinion the 
contention of the respondent's learned 
Oounsel is perfectly correct. 

In support of his contention Sir H. 8. 
“Gour relied on Bhagi v, Kashiram (4) and 
Bai Mani v. Bhai, Lal-Chuni Lal (5). None 
of these cases however lends any support 
‘to the appellants, All that was decided 
in the former case was that a suit for 
possession of property by a minor through 
a next friend againsta person claiming 
to be in possession as a guardian of the 
minor without disputing his title was not 
maintainable, the proper remedy for the 
minor being an application for the ap- 
pointment of a guardian of his property 
under the Guardians and Wards Act. 
At page 77* of the report, Prideaux, A. J. O, 
made the following observations: -- 
: “Section 9 of the Code of Civil Procedure lays 
down that the Oivil Courts have jurisdiction to 
try all suits of a civil nature except suits of 
which cognizance is either expressly or impliedly 
barred. There is no question that the appoint- 
ment of a guardian for a minor's person and 
property is a matter especially within the pro- 
visions of the Guardians and Wards Act, and 
that Act seems to have been intended as a 
complete Code dealing with the rights and 
remedies ofwards and guardians, and all ques- 
tions touching the relations of these should be 
dealt with under the provisions of that Act. No 
suit under the ordinary law will, therefore, 
lie to establish the right of guardianship, but an 


application must be made under the Act; Sham 
Lal v. Bindo (6). 


The aforesaid observations were quite 
appropriate so faras the question in issue 
in that case was concerned, vi2., the rights 
of tworival claimants, as it were, to the 
guardianship ofa minor's property. They 
cannot, however, be construed to run 
couuter to e, l4lof the Oode of Oivil 
Procedure which expressly enacts that 
“the procadure provided in this UOod3 in 
regird to suits shall bə followed, as far 
as it can bə made applicable, in all pro- 
cee lings in any court of civil jurisdiction.” 
That the proceedings under the Guardians 


(4) 89 Ind. Oas.55; 21 N. L. R. 75 at p.77;A.1, R. 


1925 Nag. 328. 
(5) 122 Ind. Oas. 140; A. I. R, 1929 Bom. 417; 31 
Bom. L. R. 1120; Ind. Rul. (1930) Bom. 140. 


ae 26 A. 594; 1 A. Lu J, 266; A. W.N. 1904, 
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and Wards Act comes within the purview 
of the aforesaid section has now been 
jadicially well settled: Thakur Prasad v. 
Fakir Ullah (3) Inre Bai Jamnabai (7), 
Chandra Wati v. Jagan Nath Singh (8) and 
Jyoti Prasad v. Pyari Lal (9). 
The case of Bar Mani v.. Bhai Lal 
Chuni Lal (5) goes rather against than 
in favour of the appellants. Ino that case 
during the pendency of the proceedings 
for the appointment of a guardian of tne 
persons of two minor girls, the court 
secured an undertaking from the mother 
whohad the custody of the girl thatshe 
would not performthe marriage of the 
minors without the permission of the court, 
In spite of such an undertaking the girls 
were married, Proceedings in gontempt 
were accordingly taken by the District 
Judge against the mother and tae two 
sons-in-law and they were directed'to 
undergo imprisonment in the Oivil Jail: 
the mother for two months and each of 
the sons-in-law forone month. They all 
appealed to the High Oourt. The appeal 
of the mother was summarily dismissed, 
that of the one ctoa in-law abatedon ac- 
count of his death but that of the other 
was allowed as it was held—and[ think 
correctly—that since n» injunction was 
issved to him he could not be 
held guilty of the disobedience of court's 
order. 
_ The contention that becauseas. 43, 44 and 
45 of the Gaardiens and Wards Ac. pre- 
scribe penalties for disobedience of certain 
ordera aad s, 12 does not, therefore the 
disobedience of an order passed under the 
latter section would not be punishable at 
Sections 43 and 
44 of the Act are applicable oaly to gaar- 
diaus appointed or declared by the court 
while s. 45 provides for penaities for con- 
tumacy in other spscified cases. None of 
these rections has application to cases 
where interim orders in the form of injanc- 
tions restraining persons from c&usiog in- 
jury tothe person or property of miaors 
are issued by the court. As the orders 
referred to in as, 43 to 45 of the Guardians 
and Wards Act do not come within the 
scope Of the Uivil Procadure Oode tne 
penalty for their breach iə eapscially pro: 
vided for in those sections, It could never 


(7)11 Ind. Oas. 554; 36 B. 20; 13 Bom. L. R, 
87. 

(8) 90 Ind. Oas. 611; A. I.R. 1925 Lah. 489; 7 Lah. 
. J. 281. 

(9) 127 Ind. Cas. 68; 57 O. 733; 34 O. W. N. 192; 51 


O. L. J.38; A, I. R. 1930 Qal. 384; Ind. Rul, (1930) 
al, 820, AES 
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have been the intention of 
lature that though the 
cising jurisdiction in guardianship 
matters should pass orders other than thcs3 
specified and made punishable under es, 43 
to 45 of the Guardians and Wards Act, they 
should be powerless to enforce their obe- 
dience or punish persons who violated 
them. It is a general principle of law that 
a court having the power to issue an order 
has inherent power also to enforce it, 

It is not disputed that unders. 12 (3) of 
the Guardians and Wards Act the court 
has got the power to paes interim orders 
both for the protection of the person and 
the property of a minor. Those relating 
to the protection of the property generally 
take the form ofan order uuder O. XXXIX, 
r. 10 or of the appointment of a Receiver 
under O, XL (J) read with s., 141 of the 
Civil Procedure Oode. In re Bai Jamnabdai 
(7) and Jyotiprasad v. Pyari Lal 
(9). The order appointing a Receiver ia 
also held appealable under O. XLIII r. 1 (s), 
ofthe Oivil Procedure Code: Chandra Wati 
v. Jagan Nath Singh (8) 

The court can also appoint a temporary 
guardian under s. 12 of the Guardians and 
Wards Act: Panchanan v. Dwarka (10) and 
Laxminarayan v. Parvatibai (11). As inthe 
case ofthe interim order for the protection 
of the property of a minor e, 12 ofthe 
Guardians and Wards Act prescribes no 
particular procedure and the orders are 
issued under O. XL, r. 1 read with 8. 141 
of the Oivil Procedure Code, a fortiori 
such orders by way of injunctions for the 
protection of the person of a female minor 
against threatened injury to her life-long 
welfare by an unsuitable marriage must, in 
the absence cf any special procedure to 
that effect in the Act itself, necessarily issue 
under O. XXXIX, r.2 (1) read with s, 141 
of the Oivil Procedure Code. The District 
Jndge is clearly wrong in thinking that 
the aforesaid rule is confined only to suits 
and not to proceedings under the Guardians 
and Wards Act. He has entirely igtored 
the provisions of s, 141 of the Oivil Proce- 
dure Oode which, as already pointed out 
above, make the rule applicable to all 
proceedings of a civil nature. To hold 
otherwise would be to render s, 12 of the 
Gaardians and Wards Act ao far as it relates 
to the protection of the person of the minor 
practically nugatory. 

It was however contended for the appel- 
lants that the injunctions iesued in the 

(19 30 L.J. 29, 

(11) 57 Ind. Oas. 79; 44 B. 690 at p. 693; 22 Bom. 
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present case are not covered by the language 
of O. XXXIX, r. 2 (1) of the Oivil Procedure 
Ccde, which runs as under: 

“In any suit for restraining the defendant from com- 
mitting a breach of contract or other injury of any 
kind, whether compensation is claimed in the suit 
or not, the plaintiff may, at any time after the com- 
mencement of the suit, and either before 
or after judgment, apply to the court for 
a temporary injunction to restrain the defendant from 
committing the breach ofcontract or injury com- 
plained of, or any breach of contract or injury 
of a like kind arising out of the same contract or 
relating to the same property or right.” 

Tne contention was that the aforesaid rule 
permits the issue of injunctions only in the 
case of a breach of contract or injury of 
a like kind arising out of the same contract 
and not in respect of injuries in general. 
But the words “or other injury of any 
kina” and “or ipjury complained ot” in 
the rule clearly indicate injuries of all 
sorts other than those arising out of a 
breach of contract. [t was also argued 
that as no injury to the persons of a minor 
is involved by her marriage to an unsuit- 
able husband the injunction in the present 
case was, for this reason also, outside 
the szope of the rule. It. is indeed very 
difficult to appreciate this argument, In 
my opinion there is possibly no greater 
injury to the person of a minor girl than 
her permanent and irrevocable bondage in 
marriage with an unsuitable husband, 

In Premji Kanji v. Jeewibai (12), a Bench 
of the Judicial Oommiesioner’s Oourt in 
Sind made the following very pertinent 
observations in this connection :— 

“It is well settled that under its delegated powers 
from the sovereign as parens patria of infants it 
is competent for the court to restrain by an in- 
junction an unsuitable marriage of an infant whether 
he or she be a ward of Court or not and that this rule 
equally applied to Hindus and Muhammadans. 
Where the court has not assumed superintendence 
of the person ofan infant, it is prima facie necessary 
that the court should be moved to prevent such an 
unsuitable marriage. But different considerations 
apply where the court has, as a matter of fact, as- 
sumed superintendence of the infant and in pursu- 
ance thereof has transferred its duties to a person 
of its own choice called the certificated guardian and 
has charged him with the custody of the infanton 
behalf of the court. In that case it is incumbent 
upon the court to tdke all necessary precautions to 
prevent the person so entrusted from doing any act 
which is likely to result in irremediable injury to 
the ward. - And there can be no greater injury to 
an infant than that he or she should be tied down tg 
an unsuitable partnér in life. This is the more so 
in the case of an infant whose law declares his mar- 
riage as indissoluable except by death.” 

After giving my test consideration to 
the argument on both sides my conclusion is 
that the injunctions issued by the District 


(12) 108 Ind, Oas. 668; A. IR, 1928 Sind 129 at Pp. 
131, 
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Judge in the present case : must be deemed 
to have been issued under O. XXXIX, r. 
2 (L) read with s. 141 of the Civil Procedure 
Code. As such their wilful disobedience 
by the appellants is punish- 
able under sub-r. (3) of the said 
rule which provides for the attachment 
of the property of the delinquents 
end their confinement in the civil prison 
fora term not exceeding 6 months. There 
can beno question that by the deliberate 
disobedience of the injunctions issued by 
the District Judge the appellants have not 
only flouted the authority of the court but 
have irrevocably caused a life-long injury 


upon an innocent minor girl. I am sure - 


that, but for the misconception on the part 
of the learned District Judge ia applying 
apposite law, he would have awarded to 
the appellants the maximum punishment 
provided in sub-r. (3) of O. XXXIX (2) of 
the Civil Procedure Oode. 1 would, there- 
fore, confirm the order of the District 
Judge, though for different reasons, and 


dismiss the appeal with costs. Pleader’s 
fee Rs, 100. 
å, Appeal dismissed, 


MADRAS HIGH COURT. 
Oriminal Rəvision Oase No. 489 of 143. 
(Oriminal Revision Petition No. 485 
of 1932.) 

Ovtober 33, 1932. 


Boan, J 
In re BHOGOLE CHINA SOMAYYA 
AND OTAB x8 ~ACOOSED —PRTITIONE 82. 

Criminal Procedure Code (Act V of 1898), s. 86?— 
Judgment—Transferof Magistrate after signing but 
before pronouncing judgment—Accused whether en- 
titled to de novo trial—Pronouncement of judgment by 
successor—Legality. 

The trial ofa criminal case terminates as soon as the 
Magistrate has determined the issue of guilt or in- 
nocence of the accused; the mere pronouncing of the 
judgment is not a part of the trial. 

Where a judgment was signed anddated by a 
Magistrate but was not pronounced by him before 
his transfer and his successor, to whom the judgment 
was handed over, pronounced it : 

Held, that there was no irregularity or illegality in 
the pronouncement of the judgment and the accused 
were not entitled toa de novo trial, Public Prosecu- 
tor, Madrasy. Chockalingam Ambalam (1), followed. 
In re Savarimuthu Pillai (2), Venkatachinnayya v. 
Emperor (3) and Inthe matter of Ramasamy Chetty 
(4), referred to. 

Petition under ss. 435 and 439 of the 
Oode of Oriminal Procedure, 1898, pray- 
ing the High Opurt to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate Fllore, in O. A, No. 23 of 


In re BHO@OLE OMINA EOMAYYA, 


. 1411;0, 


1932 preferred against that of the Deputy 
Tahsildar Magistrate, Ohintalapudi, in O. 
O. No. 212 of 1931. 

Mr. V. Suryanarayana, 
tioners 

The Public Prosesutor, for the Orown. 

ORDER.—The case was finished on 
17th March, 1932, and adjourned on that 
date to 22nd March, 1932, for judgment. 
The judgment was signed and dated by 
the Magistrate on 22nd March, 1932, but 
was not pronounced by him because some 
of the accused were absent. On 3lst 
March, 1932, the Magistrate who wrote 
the jadgment handed over to his succes- 
sor, who pronounced the judgment on 
4th April. I respectfully agree with the 
reasoning and conclusion of Reilly, J. in 
Public Prosecutor, Madras v.t Chockalingam 
Ambalam (1). The trial was over before the 
petitioners made their application, on the 
ath April, for ade novo trial. In what- 
ever sense the word trial isused [In re 
Savarimuthu Pillai (2), Venkatachinnayya 
v. Emperor (8) and Inthe matter of Rama- 
samy Chetty (4)jit is clear that the trial 
of a criminal case is overas soon as the 
Magistrate has determined the issue of 
the guilt or innocence of the accused. 
The mere pronouncing of the judgment 
is not apart of the trial. Hence in my 
opinion the petitioners in this case were 
not entitled to a de novo trial and there 
was no irregularity, much lesa illegality, 
in the pronouncement of judgment by 
the successor of the Magistrate who 
wrote it: In re Sankara Pillai (5). i 

On the merits little is to be said. It 
is contended that the learned Sub-Divi- 
sional Magistrate has not given findings 
as to the common object of the petitioners, 
their bona fides ana so forth, L agree 
with toe learned Pablic Prosecutor tnat. 
the fiadings on these points, are sufi, 
ciently well indicated in the jadgment. 
of the Appellate Oourt, 

The sentences are not exzessive. This 
petition is dismissed. 

N. K./A. Petition dismissed. 

(1) 118 Ind, Oas. 274; 52 M. 355; 29 L. W. 108; 


(1929) M. W. N. 60; A. I. R, 1929 Mad, 201; 56 M, L. 
J. 216; 30 Or. L. J. 908; Ind. Rul, (1929) Mad. 


770, : 

(3) 33 Ind. Oas, 646; 40 M. 103; 3 L. W. 496; (1916). 
LM. W.N. 372; 17 Or.L. J. 166; 32 M. L, J. 81. 

(3) 56 Ind. Gas. 50; 43 M. 511; 11 L, W. 435; (1920) 
M. W. N. 280; 33 M. L. J. 370; 21 Or. L, J. 402; 27 M, 
L, T, 178. | 
(4) 27 M. 510. 

(5) 18 M, L. J. 197. 


for the Péeti-- 
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LAHORE HIGH COURT. 
Civil Revision Petition No. 174 of 1932, 
October 20, 1932. 
Tex OBAND, J. 
Musammat DURGA DEVI AND GTRERS 
—PLAINT FFE— PETITIONERS 
versus 
Musammat PARBATI AND OTHERS— 
DzFENDANTS— RESPONDENTS. 

Court-fees—Order to pay deficient court-fee after 
decision of casé —Legality—Suit for partition—Pro- 
per court-fee. 

After a suit has been decided the court has no 
jurisdiction to require the plaintiff to make good an 
alleged deficiency ` in court-fee, Abdullah v. Secre- 
tary of State for India (1) and Jatra Mohan Sen v. 
Secretary of State (2), followed. 

A suit for partition of property which is admit- 
tedly joint requires only a court-fee of Ra, 10. The 
plaintiff heed not pay ad valorem court-fee. 


Petition for revision of an order of the 
Subordinate Judge, Ludhiana, dated the 
6th February, 1932. 

Meisis. Fakir Chand and Achhru Ram, 
for the Petitioners. 


dudgment.—The plaintiff filed a suit 
against her sister in the court of the 
Senior Subordinate Judge, Ludhiana, for 
partition of certain property which was 
alleged to belong to their father and 
which had devolved on the parties equaily 
afterthe deathof their mother. In the 
plaint it wasalleged that the property of 
which partition was sought was joint, 
and accordingly a court-fee of Rs 10 only 
was affixed on the plaint, At the first 
hearing the case was compromised, the 
plaintiff agreeing to receive Res. 3,300 a8 the 
value of her share. A decree in accordance 
with this compromise was passed on the 
z3rd March, 1231. 

It appears that in October, 1931, the 
“stamp auditor” pointed out tothe Senior 
Subordinate Judge that the plaint was 
insufficiently stamped. Thereupon the 
learned Judge ordered notice to issue to the 
plaintiff and passed an order on the 6th 
February, 1932, directing her to ‘make up 
the deficiency in couri-fee on Rs, 3,300 
before executing the decree or within two 
months from the date” of the order. 


Against this order a petition for revision 
has been preferred to this court by the 
plaintiff. and it has been pointed out that 
after the decision of the suit the Senior 
Subordinate Judge was no longer seized of 
the case and had no jurisdiction to require 
the plaintiff to make good the alleged 
deficiency in court-fee. In support of this 
contention reliance is placed on Abdullah v. 
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Secretary of State for India (1) and Jatra 
Mohan Sen v. Secretary of State (2). These 
rulings are directly in point and following 
them IJ hold that the order of the lower Court 
was passed without jurisdiction. 

Imay also mention, thatit has by no 
means been established that the plaint was 
insufficiently stamped. It was stated in 
the plaint that the property was joint of 
the parties snd on this allegation a court- 
fee of Rs. 10 was sufficient. The suit was, 
therefore, properly valued, snd ss there , 
was nothing to indicate that this allegation 
was wrong, the plaintiff could not have 
been called upon topsy advalorem court- ` 
fee on Re. 3,300, 

I accept the petition for revision and 
set aside the order of the lower Oourt 
requiring the plaintiff to pay additional 
eourt-fee, As nobody has appaared on 
behalf of the respondent or the Uollector to 
oppose the application, there will be no 
order as to costa. 


fe Petition accepted. 
(1) 82 Ind. Cas. 588; A. I. R. 1925 Lah. 131. 
(2) 52 Ind. Oas. 435; 46 O. 520. 





MADRAS HIGH COURT. 
Appeal Against Order No. 22 of 1930, 
Saptember 20, 1932, 
Jacgson AND MoOKETT, JJ. 

VASIREDDI RAMAYYA AND OTHERS ~ 

PERMTIONBRI—APPELLANTS 
Versus 
MULUGU KOTAYYA AND otagRs— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 182 (6)— - 
Review of judgment, whether extends limitation 
against persons not party to review, 

Onder Art. 182 of the Limitation Act where there 
has been a review, the period of limitation for mak- 
ing an application for execution runs from the date 
of the revised decree even as against persons who 
were not parties to the review proceedings, Kota- 
ghiri Venkata Subbamma Rao v. Veelanki Venkata- 
rama Rao (1), Abdul Khader v. Ahammad Shaiwa 
Ravuther (2), Abdul Khadirv. Ahammad Shaiwa 
Ravuther (3) and Nagendra Nath Roy v. Suresh 
Chandra Dey (4), referred to. 

‘Appeal agsiast an order of the Court of the 
Subordinate Judge, SBapatls, dated the 
14th March, 1929, and made in E.P. No, 
193 of 1928 in O, 8, No. 13 of 1913 on the 
file of the Oours of the Additional Subordi- 
nate Judge of Guntur. 

Mr. P. Somasundaram, for the Appellants, 

Mr. B. Somayya, for the Respondente. 

dudgment—tThe decree sought to be 
executed is dated 16th February, 1914, 
The petitioners (appellants) petitioned to 
execute it against defendants Nos. 4, 18 and 
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42 respondents Nos, 1, 2 and 3, in respect 
of mesne profits and for possession of a 
plot of land. 

The decree wes joint and aeveral against 
all the defendants. 

The defendants appealed to the High 
OCourtagainst the above decree and the 
appeal was dismissed on 29th March, 
1916. Oni8th Jensary, 1$17,the High 
Court reviewed the decree at the instauce 
of defendants Noe. 19, 21 and 22 and limited 
their liability to certain items. The res- 
pondents were not made parties to ths 
review application. 

In the present execution petition the 
appellants give the “date of decree” as 
“Date of amended decreas 18th January, 
1917". They now appeal against the 
order in execution in so far as the learned 
Subordinate J adge nas held that subsequent 
profits for the years 1910 to 1919 are not 
recoverable tin execution as no final decree 
has been passed in respect thereof, 

We think that this coastruction of the 
decree is clearly wrong and Mr. Somayya 
for the znd respondent does not argue 
otherwise. 

There is, however, à memorandum of 
objections which raises a point which if 
sound goes to the root of the whole matter. 
Mr. Somayya argued that limitation 
should ron ret from the date of the review 
order but from the date of the original 
decree. If he is right this execution 
petition istime barred. The basis of his 
argument ia that inasmuch as the res- 
pondents were not parties to the review 
application their legal rights cannot be 
affected by an ex parte order, that is, that 
a fresh period of limitation cannot be 
created by an order in their absence, 
Article 182 (3), Limitation Act is prima 
facie against this contention—the words 
“where there has been a review” are not 
limited or qualified. 

The cases cited do not in our view 
support this contention. Kotaghiri Venkata 
Subbamma Rao v. Veelanki Venkatarama 
Rao (1), it wasiurged, is an authority in 
its favour, but this was decided on the 
ground that the High Oourt acted ultra 
vires and that such an order could not 
prejudice absent parties‘who could, there- 
fore, rightly claim that the original decree 
was intact, Abdul Khadir v, Ahammad 
Shaiwa Ravuther (2) is a case of fraud by one 
judgment-debtor being invoked to extend 
time against an 


(1) 24 M. 1. 
(2) 30 Ind, Oas. 423; 38 M, 419, 


BAMAYYA D, KOTAYÝA, 


innocent co-defendant, 


MiLo 


This position was not acceptable to the 
Full Bench who preferred the view of 
Sundaram Iyer, J, to that of Phillips, J. in 
Abdul Khadir v. Ahammad Shaiwa Ravuther 
(3) the subject of the Full Bench deci- 
siop, In that case Sundaram Iyer, J. at 
page 675* observes: — 

“No doubt where an appeal has been preferred 
against a decree or the decree has been amended or 
judgment reviewed, time would run for execution 
only from the date of the final or revised decree 
though notallthe judgment-debtors may be con- 
cerned in the appeal, review or amendment.’ 


The learned Judge then proceeds to 
distinguish the special consideration ap- 
plicable to fraud under s. 48 of the Oode 
of Civil Prcecedure. The respondent ie, 
therefore, asking us to apply to Art, 182 
a restricted meaning for which there is no 
authority. On the other hand the recent 
decision of the Privy Council, Nagendra 
Nath Roy v. Suresh Chandra (4), is:atrovgly 
opposed to the respondents’ case. Their 
Lordsbips dealing with Art. 182 (2) express 
the following view:— 

“There isno warrant for reading into the words 
quoted any. qualification either as to the character 
of the appeal or as to the parties to it; the words mean ` 
just what they say.” 
lf Mr. Somayya’s argument was accep‘ed 
by us we should have to read info Art. 1v2 
(3) an elaborate proviso protecting persons 
not parties tothe review, that is, a qualif- 
cation as tothe parties which is precisely 
what the above judgment prohibits, 

We consider that the plain wording of 
Art, 182 (3) must be followed and as there 
has bean a review, time will run from the 
date of the review, 

The result ofthe above esnclusioas is 
that the Appeal against Order No. 22 of 1930 - 
must be allowed and the memorandum of 
objections disallowed with costs through- 
out, 


N. KJA. Appeal allowed. 


(3) 12 Ind. Cas. 679; 35 M. 670; 10 M. L, T.413; 
(1911) 2 M. W.N. 434; 22 M. L, J, 35. 

(4) 137 Ind. Oas. 529; 63 M. L. J. 329; A. I.R. 1932 | 
P. 0.165; Ind. Rul. (1932) P. O. 195; 36 0. W.N 
803; (1932) A. L. J. 643; 34 Bom. L. R. 1085; 55 O. 
L. J. 528; 33 P.L, R. 621; 36 L. W. 7, 9O.W. N. 
681; (1932) M. W. N. 817; 59 I. A. 283 (P. 0.), 


*Page of 35 M—[Ed.] 
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LAHORE HIGH COURT. 
Civil Revision Petition No. 469 of 1932. 
December 1, 1932, 
Barns, J. 

KALWANT RAI AND oTHERS— PLAINTIFFS 
i — PETITIONERS 

versus 

Mes:rs, FONSEOA anD Oo,— 
Dargexpanta— RESPONDENTE. 

Civil Procedure Code (Act V of 1908), ss. 10, 115— 
Order staying suit— Revision. 

No revision lies under s. 115, Civil Procedure Code, 
against anorder stayinga suit undera. 10, Civil 
Procedure Code, as such an order is of an interlocutory 
nature. 

[Case law referred to.] 

Petition for revision of an order of the 
Subordinate Judge, Third Olass, Ambala, 
dated thea 18th March, 1932, 

Mr, Achhru Ram, for the Petitionera. 

Messra. Bishan Narain and Sri Ram, 
for the Respondents. 

Judgment —This is a petition for 
revisionofan order of the Subordinate 
Judge, Third Olass, Ambala, staying pro- 
ceedings in a suit under s, 10, Civil Proce- 
dure Oole. A preliminary objection is 
Taised that the order being of an inter- 
locutory character, no revision is comp3t- 
ent. The following authorities hava been 
cited viz. Ishar Das-Dharam Chand v. Buta 
Mal-Durga Das (1),Ram Chand-Diwan Chand 
v. Prithvi Chand & Co. (2), Bhag Singh v. 
Bhagwan Das (3) and Swanlane Spinning 
Co. Ltd, v. Paras Ram Harnand R1i (4), 
The learned Counsel for the pstictioners 
has referred to Bishen Devi v, Bishan 
Chand, 61 Ind. Oas. 839 (5) and 
Mehtab Shah v. Ali Hyder’ Shah (6). 
There ssems to be a conflict of authority 
onthe point, but the weight of authority 
in this court seam3 to be against the 
petitioner. The Full Banch decision of 
this court in Lalchand Mangal Senv. Behari 
Lal-Mehr Chand (7) is also against him. 
The learned Oounsel has suggested inter- 
ference under s. 151, Oivil Procedure Oode 
or s, 107 of the Government of India Act and 
has referred in this connection to Firm 
Chela Ram-Tej Bhan v. Ganesh Das (8), 
But I do not think there is any justification 


(1) 67 Ind. Oas. 870; A, I. R. 1932 Lah, 54: : 
BORS ah, 54; 4 Lah 


(2) 73 Ind. Cas. 247; A. I. R. 1932 Lah 615. 

(8) 75 Ind.Cas, 101; A I.R. 1932 Lah. 567, 

(4)123 Ind. Oas, 116; A. I. R. 1929 Lah' 
Ind, Rul. (1930) Lah. 404, 

(5) 61 Ind. Cas 830. 

(6) 82Ind Oas., 234; A. I. R, 1925 Lah, 144. 

(7) 84 Ind. Oas. 259; 5 Lah. 288; A.L R. 1924 Lah, 
ke eaa ap 1 Lah. Cas. 36 (F. B.) 

< Cas. 1); A I. R, 1930 Lah, 525: 

a PERIN M A PEA 


141—23 & 24 


662; 
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for adopting this courae at least in the 
circumstances of this case. I dismiss the 
petition with costs, : 

A Petition dismisse l. 


ee balan 


MADRAS HIGH COURT, 
Application No. 2608 of 1932, 
November ], 1932. 

Strong, J. 

Taz PIONEER MUTUAL BENEFIT | 
AND FRIEND-IN-NEED SOOIRTY, LD., 

MADRAS—APPLIGANT 
VETSUS 
Tus ASSISTANT REGISTRAR oF 
JOINT STOOK OOMPANIES, 
MADRA8— RESPONDENT. 

Companies Act (VII of 1918), ss. 22, 82—Alteration 
of articles— Registration — Alteration to carry on 
illegal business— Power of Registrar to refuse regis- 
tration—Penal Code (Act XLV of 1860), s. 294-A— 
Lottery, what constitutes. 

Wherea company passed a special resolution 
altering its articles ofassociation so as to enable it 
to carry on the business of another company which 
had been compuslorily wound up as constituting a 
lottery, and to grant interest-bearing loans by lot, and 
the Assistant Registrar of Joint Stock Companies 
refused to register the resolution : 

Held, that in registering the alteration of articles 
under s. 82 of the Oompanies Act the Assistant 
Registrar hada discretion similar to thatwhich he 
has undar s. 22 in registering the Memorandum and 
Articles of Association and he acted rightly in refus- 
ing to register the resolution. f 

Held, further that a scheme which purports to 
grant interest-bearing loans on personal security to 
persons chosen by lot falls within s. 291-A of the 
Penal Code. 

Dictum :—Where a company proposes to carry on 
a business which amounts to a lottery it is better to 
stop itatthe threshold rather than to allow it to 
proceed on the lines and then wind it up as an illegal 
company after several persons have entered the 
scheme. Wallingford v. Mutual Society (1), Bowman 
v. Secular Society Ltd. (2) and Universal Mutual Aid 
and Poor Ifouses Association Ltd., Madras v. Thoppa 
Naidu (3), referred to. | 

Mr. B. Satyanarayana, for the Appli~ 
cant. ) : te 

Measra, S. Parthasarathiiand V.K, Tairua 
venkatachari, for the Respondent, 

Judgment. —In this matter I reserved 
judgment in order carefully to consider 
whether thenew scheme fell within Wal. 
lingford v. Mutual -Society (1). :I had and 
have no doubt about the other points 
raised, Sok ae 

The first question is whether the Assis- 
tant Regisirar of Joint Stock Oompanies 
has power to decline registration of any. 
part of (a) a memorandum or (b) articles 
of apublic company. It is said that in s. 
82 (relating to the registration of special: 
and extraordinary resolutions) the words-in 
a (1) (1880) 5 A. O. 685.at PPr 696, 697; 50 La, J. Q.B, 
49; 43 L. T. 28; 29 W, R. 81, . 


F 
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sub-s, (1) “who shall record the same” 
are directory and leave the Registrar no 
option in the matter. But the fame msy 
be said of the duties of the Registrar under 
8.22 with regard to the registration of the 
memorandum and articles yet there can be 
no doubt thatthe Registrar of Joint Stock 
Companies has a discretion to refuse to 
register a memorandum. As Lord Parker 
observed in Bowman v. Secular Society Lid. 
2) > 

er Registrar fulfils a quasi-function.. e „only 
by misconduct or great carelessness on the part of 
the Registrar could a company with objects wholly 
illegal obtain registration.” 
But itis said that although that applied 
to a memorandum it does not apply to a 
resolution altering articles. I entirely fail 
to see whys, 22relates to a Memorandum 
and Articles and if the Registrar canin the 
exercise of hiè quasi-iudicial function 
refuse to register a memorandum I should 
think it is almost an unarguable proposi- 
tion that he yet must register articles. lf 
hecan exercise his discretion with regard 
to articles he must obviously be able to 
exercise a discretion with regard to the al- 
teration of articles. 

In this case en effort has been made to 
alter the srticles so as to enable this com- 
pany to carry on, in effect, the business of 
Universal Mutual Aid and Poor Houses 
Association Ltd., which company was com- 
pulsorily wound up as constituting a 
lottery. I will say nothing about that 
company, 

This present company now desires to 
offer a somewhat different scheme to the 
public. Under the old scheme subscribers 
got the certainty of an interest-free loan in 
time but the quantum of the loan and of 
course thé time was determined by lot and 
cash certificates gave an equal chance. 
Under the present scheme the subscriber 
is entitled to one loan and the chance does 
not increase with the number of certificates 
held, I have carefully considered Wal- 
lingford v. Mutual Society (1), in the light 
of the judgments of the Ohief Justice and 
Cornish, J. in Universal Mutual Aid and 
Poor Houses Association Lid, Madras v. 
Thappa Naidu (3) and in my opinion 
this scheme offends against e. 294-A of the 
Indian Penal Codein exactly the same way 
as did the Universal Mutual Aid Scheme. 
The only difference is that the present 


(2) (1917) A. 0.406; 86 L. J. Oh, 568; 117 L. T, 161; 
618. J. 478; 33 T. L. R. 376. 


(3) 139 Ind. Oas. 644; (1932) M. W.N. 904; 63. M. L.. 


J. 554; Ind, Rul. (1932) Mad, 759;133 Or L. J, 792; 36 
L. W. 610, ane Met GaN 
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echeme offers a prizë that is not very 
valuable but which will probably be 
obteined within a reasonable time by most 
eubecribers whereas the other scheme 
offered prizes that were very valuable but 
which would not be drawn by the majority 
within areaconable time. 

Itis said that there is no prize at all. 
In my opinion there is but really the use 
of the word “prize” is unnecessary. What 
the Penal Code says is “publisha proposal 
to do anything for the benefit of any per- 
son.” It seems to me to be clear that a lonn. 
of Re. 1,000 on personal security is some- 
thing which a person desiring to borrow 
would regard as a benefit. It is true that 
the rate of interest is left at large but that 
simply means that a trap is or “may be’ 
prepared for the unwary. The obvicus 
intention is to offer to the public something. 
that is attractive and the attraction is a 
loan on personal security, that is held up as 
a benefit and that benefit is obtained by 
this manor that according as thisman cr 
that is fortunate in a draw. 

If this were straight business whereby a 
money-lending association were offering to 
lend money to all of aclass it would be 
quite unnecessary to invoke the machinery’ 
of the draw. It is because the lucky per- ' 
scn gets something more than he conld get 
under ordinary business conditions that it 
is neceseary to select him by lot. Whether 
this sortof ascheme is one which should 
be encouraged or not, whether it is likely 
to mislead the ignorant anxious to raise 
money or not, is not my concern, Whether 
this falls within s. 2¥4A of the Indian 
Penal Oode is the question I have to con- 
sider. Ifit does it is certainly better to 
stop it at the threshold rather than toallow 
the company to proceed along thess lines. 
and then wind it up as an illegalcompany’ 
after many, thousands of people may be, 


‘have euterea the scheme, 


In my opinion it does offend against 8. 
294-A and the Assistant Registrar of Joint 
Stock Companies was right in refusing to 
register the articles as presented to him. 
The motion is accordingly dismissed with 
taxed costs, : 


N. K./a. Motion dismissed, 


oy 
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SIND JUDICIAL COMMIS. 
_. SIONER’S COURT. 
Criminal Revision Application No. 82 of 
1932, 
Ssptember 8, 1932, 
FERRER: J. O. aND Aston, A. J. O. 
TARAOHAND GEHIMAL-—APPLIOANT 
V2rYUS 
EMPEROR—Opp-sira Pasty: 
Criminal Procedure Code (Act V of 1898), s. 844— 
Adjournment of criminal case pending civil suit— 
Proper procedure—Adjournment sine die, if proper. 
Under the Criminal Procedure Code, itis open toa 
court on reasonable grounds being established to 
postpone the hearing ofa case untilafter the disposal 
of another pending case or of a civil suit. But the 
proper procedure forthe court is not to postpone the 
case sine die, but for fixed and definite periods, 
pending the disposal of the connected case, inasmuch 
as when the court adjourns a case sine diethe court 
loses control over the proceedings. Guru Das Hazra 
v. G L. Weatherall (5), explained. Ramchand v. 
Emperor (1), Bholanath Das v. Emperor (3) and 
Kemal Ram v. Emperor (4), referred to. 


Mr. Fartabrat D. Punwani, for the Ap- 
plicant. 

Mr, C. M. Lobo, for the Crown. 

Mr. Motiram [danmal, for the Opponent. 

Judgment.— lhis is an supplication 
under se, 440 and 439, Criminal Procedure 
Uode for the revision of an order of the 
learned Oity Magistrate, Sakkur, postpon- 
ing a case under s. 420, Indian Penal Code, 
sine die, pending the disposal of a casa of 
an alleged cheating which had previously 
been instituted in Aligarh against the 
proprietor of the complainant’s firm. The 
application was admitted only on the point 
whether a case can lawfully be kept ia 
abeyance sine die. Our attention has been 
drawn to s. 344, Criminal Procedure Coda 
and to Ram Chand v, Emperor (1), Murugan 
v. Gutha Rami (2), Bholanath Das v, Emper- 
or (3) and Kewat Ram v. Emperor (4), Ii 
has been contended that the words “from 
time to time” imply thatthe adjournment 
must be toa stated time and cannot be 
for an indefinite period. For the respond- 
ent reliance haa been placed on Gury 
Das Hazra v, G.L Weatherall (5) and the 
decision of this courtin Oriminal Revision 
Application No. 28 of 39:5, Tne O:own 


supports the applicant. We are of opinion 

(1) 115 Ind. Cas. 313; A. I. R. 1929 Sind 115; (1929) 
Or. Oas. 106; 30 Or. L J. 399; 23 S. L. R. 225, 

(2) 104 Ind. Cas. 625; A. I. R. 1927 Mad. 851; (1927) 
M, W. N. 634; 39 M. L. T. 103; 26 L. W. 405; 53 M. 
L. J. 455; 28 Or. L. J. 849; 9 A. I. Or. R. 3, 

(3) 33 Ind. Cas. 628: A. I, R, 1924 Oal. 614; 26 Or. L. 
J. 68: 28 O. W. N. ar 

4) 93 Ind. Cas. 1056; A.I. R. 1926 Alt, 421: i 
i? 560; L. R.T A. 101 Or net es 
mY 4 Ind. Oas. 537; 11 Or. L, J. 7; 130, W.N. 
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that a postponement sine die is not in 
accordance with the provisions nfs, 344. In 
Guru Das Hazra v. G. L. Weatherall (5), thë 
principal case relied on, the court did not 
particulsrly consider the question of the 
validity of the order sine die. It concerned 
itself more with the question whether the 
grounds for the pcestponement were reason- 
able or sufficient. There is no doubt that 
on reseorable grounds being established 
the ccurtcan postpone the hearing of a 
caze until afier the disposal of snother 
cass whichis pending orofa civil suit. 
Bot the question arises: What i3 the cor- 
rect method ofso coirg? Iam of opinion 
the correst method is for the court to 
postpone the case, not sine die, but for fixed: 
and definite periods, pending the disposal 
of the connected cate. Tae effect will 
be the same:the hearing of the case will 
be pcstponed until after the conclusion: 
of the other case. But where the court 
adjourns & cate sine die, there is a danger 
that thematter may be overlooked. The 
court loses control over the proceedings. 
It is no longer in touch withthe matter. 
Thecourt is not likely to ascertain from 
time totime whether diligent steps are 
being taken in the other case which is 
being first tried end whether the applica- 
tion for postponement is bona fide. The 
wording of s. 344 “from time to time" 
appears to me to indicate thatit is ne- 
cessary that a fixed term, even though such 
term may be of considerable length, 
should be given. Inthe circumsiances we 
set aside the order of the learned Magistrate 
and direct him to adjourn the tria’, if re- 
asonable cause is made out, in future 
from time to time in accordance with the 
provisions ofs, 344, 
N/a. Order accordingly. 


——— 


LAHORE HIGH COURT. 
Civil Reference No. 21 of 1932, 
October 25, 1932, 

Jat Lat, J. 
Rana MOHAMMAD HUSSAIN KHAN 
AND OTHERS —DEFENDANTS 
Versus 
KIRPA AND oTHERS—PLAINTIFFS, 

Punjab Tenancy Act (XVI of 1887), ss, 77 (3), 100 
~-Jurisdiction ousted by plea of defendant—Decision 
by court without jurisdiction—Power of High Court 
to register decree—Section 100, scope of. 

Section 100 applies to all casesin whicha court, 
whether civil or reyenue, has determined a suit which 
it had no jurisdiction to entertain. It is immaterial 
whether the objection to the jurisdiction of the 
court could be raised initially on the institution 
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of the suit or whether it came into existence on the 
Pleadings ofthe defendant. In either casefrom the 
stage that the objection to jurisdiction comes into 
existence the court ceases to have jurisdiction 
to. entertain the suit-and if it continues with its 
determination then s. 100 would empower the High 
Court to take action provided the other conditions 
laid down therein are satisfied. ` 


' Oase referred by the District Judge, 
Hoshiarpur, with his N>. 710, dated the 
IOth June, 1932, 

” Lals Bairi Das, R B, for the Defendente, 
` Mr. Achhru Ram, for the Plaintiffs, 


7 Order.—The facts of this cree are pecu- 
liar, A suit waa origiaslly instituted in 
the: Court of the Arsistant Collector, 
Hoshiarpur, but was dismissed because it 
was held that it was bad for multifarious- 
ness and the plaintiffs declined to amend 
the plaint. An appeal was preferred to the 
Collector of Hoshiarpur, who was of opinion 
thas the suit wascognizible by the civil 
Oourts and referred the case to this court 
under s. 100 of the Punjab Tenancy Act 
with a recommendation that the decree of 
the Assistant Ooliector be registerad asa 
decree of the civil Court having jurisdic- 
tion, This reference came up for hearing 
before me and I declined to register the 
decree msialy on the ground that the suit 
had not been disposed of on the merits and 
it was opan tothe Oollector to direct the 
trial Court to return the plaint to the 
plaintiffs for presentation in the court 
having jurisdiction. I did not, however, 
express any opinion whether the suit was 
cognizable by the Revenue Court or by the 
civil Court, 

The Oollector thereupon passed an order 
setting aside the decree of the Assistant 
Oollector and remanded the case to him 
with direction to return the plaint for 
being presented in the court having juris- 
diction to try the suit. The plaint was 
consequently returned and the cuit was 
instituted in the Court of a Subordinate 
Judge at Hoshiarpur. Tho Subordinate 
Judge has decreed the suit on the merits, 
An objection to bis jurisdiction was raised 
by the defendants but was overruled, ap- 
parently the Subordinate Judge hascon: 
sidered that he was preciuded by my order 
from going into the question of jurisdic- 
tion. 

I may mention that it does not appear that 
the defendants had taken objection to the 
jurisdiction of the Assistant Collector when 
the suit was originally instituted in hig 
court, on the other hand it was the Collector 
who appearsto have suo motu taken up the 
question of jurisdiction on appeal, 
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From the decree of the Subordinate 
Judge dismissing the suit an appeal has 
been preferred to the District Judge who 
is of opinion that thesuit was not cogniz3- 
ble by the civil Court but by the Revenue 
Oourt, and with this opinion Counsel for 
both parties, who have appeared before me, 
agree, ; 

It iz, however, contended by Coursel 
for the defendants that the decree should 
hot be registered as a decree ofthe Re- 
venue Oourt, because, he saya that e. 100 
ofthe Punjab Tenancy Act docs not apply 
to casesin which a civil Court is initially 
competent to entertain the suit but by 
virtue of the defence raised by the de- 
fendants is precluded from doing 89 under 
the provieo to s. 77 (3) of the Panjab 
Tenancy Act. fam unable to agree with 
this contention, Section 1(0 applies to all 
cases in which a court, whether civil or 
revenue, has determined a suit which it 
had no jurisdiction to entertain, It is im- 
material whether the objection to the 
jurisdiction of ths court could be raised 
initially on the institution of the suit or 
whether it came into existence on the 
pleadings of the defendant. In either 
case from the stage thatthe objection to 
jurisdiction comes into existence the court 
ceases to have jurisdiction to entertain the 
suit and ifit continues with its determina- 
tion then s. 1C0 would empower this court 
to take action provided the other conci» 
tions laid down therein are satisfied. 

Then some attempt was made by the 
defendants’ Ocuusel to show that his clients 
were likely to be prejudiced if en order 
under s, 100 is passed by me. The proceed- 
ings before the District Judge show that 
it was not even alleged before him that the 
defendants would be prejudiced by the 
courte recommended by him, in any case 
the learned Counsel has not succeeded 
in eatisfying me that any prejudice would 
be caused to his clients. 

I consequently accept the recommenda- 
tions of the District Judge and direct that 
the decree of the Subordinate Judge be 
registered as adecree of the Assistant Ool- 
lector competent to entertain this suit and . 
direct the District Judge to return tbe 
me¢emorandura of appeal to the appellants 
for pressntation to the court having juris- 
diction to entertain the appeal. oats of 
this rafereica will abide the result of the 
suit, 

A, Reference accepted, 


1933 


MADRAS HIGH COURT. 
Appeal Against Order No. li2of 1931, 
August, £6, 1932. 
VENKATASUBBA Rad AND REILLY, JJ. 

K. V. SRINIVASATHATHAOHAR— 
PLAINTIFF —APPRLLANT 
versus 
NARAVALUR SRINIVASATHATHA- 
OHAR—DERENDiANT—REPINDENT. 

Civil Procedure Code (Act V of 1908), s 54—Decree 
directing partition of portion of undivided estate— 
Section 54, whether applicable—Decree directing 
Dar of land but not of revenue—Applicability of 
8, . 

Section 54, Oivil Procedure Code, applies only to a 
case where the decree comprehends the partition of 
the whole of the estate paying revenue to the Go- 
vernment, It does not apply toa decree which di- 
rects partition only of a portion of an estate. Abdul 
Razack v, Sri Nath Ghose (1), Kiran Chandra Rai v. 
Rama Noth Dutta Choudhry (2) and Jagadishury 
Debya v. Kailash Chandra Lahiry (8), followed. 

For applying s. 54, it is not necessary that the 
decree should direct partition not only of land but 
also of the land revenue assessed on it. 

Appeal against an order of the Court of 
the Subordinate Judge, Salem, dated the 
14th November, 1930, and made in IJ, A. 
No. 269 of 1928, in O. 8. No. 62 of 1926. 

í Mr. C. S. Venkatachariar, for the Appel- 
ant. 

Mr, B. Sitarama Rao, for the Respond- 
ent. , 

Venkatasubba Rao, J—The gues- 
tion raised relates to the constraction of 
a. 54, Civil Procedure Oode. The lower 
Oourt has made an order directing the 
decree to be forwarded to the Collector for 
partition being effected, Mr. Venkatachari 
for the appellant contends that the order 
is wrong. Itis first urged that the section 
does not apply uzl:ss tke partition is not 
only of the land but also of the revenus 
assessed on it; in other words, unless the 
division of the land is to ba followed by 
ths apportionment of the ravenus, This 
consiviction i3 opposed to the plain pro- 
visions of the section, What the section 
refers to is, the partition of thsestate assess- 
el to the payment of revenue and not the 
partition of the estate as well us the re- 
venue, Why in construing the section, 
which is plain and unambiguous, words 
not to be found there should be imported 
into it, I fail togee. I agree with the ob- 
servations of Rankin, O, J. on this point 
in the two cases cited at the Bar, namely, 
Abdul Razack v. Sri Nath Ghosz (l), and 
Kiran Chandra Rai v. Rama Nath Dutta 
Chowdhury (2), But it is unnecessary to 

(1) 130 Tnd. Cas. 129; 34.0. W. N. 892; A. I. R. 1931 

Cal, $3; 58 O.122; Ind, Rul. (1931) Cal. 321. 


~ (2) 130 Ind. Cas. 287; 340. W. N 895; A.T, R. 1931. 


Cal. 191; Ind. Rul (1931) Cal. 351. 


BRINIVASATSATHACH SR V, SRINIVASATAATH OF AB, 


181, 
pursie this poiat, as the eezind contention 
of Mr, Venkatashari is, ia my opinion, 
clearly well founded. He argues that what 
the section contemplates is an entire un- 
divided estate and not merely a part of 
it. Ia the present case, the plaintiff and 
the defendant were entitled to a portion of 
the undivided estate and the decres direct- 
ed that that portion should be divided into 
two equal halves. Such a decree does not 
fa'l within the terms cf the section. 
Is this  deeree......... , one for the 
partition of an undivided estate? Or again, 
is it for the separate possession of a share ° 
of such an estate? The answer is in the 
negative. A share ofan estate is nət equi- 
valent to a shara of a portion of an estate; 
when the decree relates to the separate 
possession of a share of a portion, that 
decree does not fali within the terms of the 
section. Trevelyan, J,expresses this tersely 
in Jagadishury Debya v. Kailash Chandra 
Lahiry (3), in a p3ssaga extracted by Ran- 
kia, O. J. in the first of the two ceses al- 
realy cited. Says Mr. Justice Travelyan, 

“The section applies only to a case where the decree 
comprehends the partition of the whole of the estate 
paying revenue to Government. A decree for pos- 
session of a share of a portion of an undivided 
estate is not a decree for ‘possession of a share 
of an undivided estate’ in any sense.” 

The intention of the statute seems to be, 
that where the duty is cast upon the Collec- 
torof executing the decree, the partition 
he has to effect is to bs both complete and 
perfect, that is, not only is the land to ba 
divided, but the revenue also is to be al- 
located, the object being that the interesta 
of the Government are safeguarded and 
there is also a` final adjudication of the 
rights and liabilities of the parties inthe 
sense, that o18 sharer shall no longer be 
at the mercy of the other co-owners; and 
such a courss the Collector cau appropriate- 
ly adopt only when the decree relates to 
the whole, and not merely a partof, the 
undivided estate and ail the parties inter- 
ested ani to be affected by the proposed 
division, are before him. 

I agree with the view taken of thessction 
by the learned Judges of the Calcutta 
High Court in Abdul Razace v Sri Nath 
Ghose (1) and Kiran Chandra Raiv. Rama 
Nath Dutta Chowdhury (2), referred to by. 
me, The result is, the Subordinats Judge's 
order is set aside and the appeal is allowed 
with costs. 

I must point out that there was somo 
difficulty in thelower Oourt as regards gett- 
ing a proper officer appointed for effecting: 


(3).24 O, 725; 10. W. N. 374. 
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the partition. The Commissioner selected 
yepcrted that without the aid cf an expert 
surveyor he was unable to make a parti- 
tion. We direct the court to appoint a fresh 
Commissioner and would suggest that, 
if possible, a trsined surveyor should be ap- 
pointed. 

Reilly, J.—It appears in this case that 
the agraharamdars of the village in 1876 
by an arrangement among themselves al- 
lotted certain plots of land in the village to 
each other to be enjoyed separately in ac- 
cordance with their vrithis, reserving, we 
are told, certain other plots still to be en- 
joyed incommon. In course of time plots 
of land representing about 7/9ths of the 
whole village, we are told, came into the 
possession of the plaintiff and the defendant 
in the suit. The suitis for the partition 
of those plots between tbe plaintiff and the 
defendant. It appears to me quite clear 
that such a suit does not come within the 
‘meaning of s. 54 of the Code, It is certain- 
ly nota suit for the partition of an undivid- 
ed estate within the words of the section. 
It is not a suit forthe partition of ths whole 
agraharam village. Nor is it a suit for the 
separate possession of a share cf that vil- 
lage. If it were a suit for the separate 
possession of a share of that village, not 
only would the plaintiff and the defendant 
be parties, but all the agraharamdars would 
have to be parties to the suit. Here we 
are quite cutside the provisions of s. 54 of 
the Code, as I undersiandthem, Perhaps 
I may also esy with respect that I entirely 
agree with the interpretation of s, 54 of the 
Oode given by Rankin, ©. J, in Abdul 
Razack v. Sri Nath Ghose (L). 

l agree tnat this sppeal should be allowed 
with costs and that the revision petition 
should be dismissed but without ccste. 

N, K /A. Appeal allowed, 


NAGPUR JUDICIAL COm MIS- 
SIONER’S COURT. 
Civil Revision No. 123-6 of 1931.1 
January 28, 1932, 
STAPLES, A. J. O. 
Musammat SUGANDHABAI—Apprioant 
VETSUS 
KESARBAI AND iTHERS— NON- 
APPLICANTS, 

Insurance— Beneficial interest— Presumption as to 
—Hindu Law--Joint family—J ains— Applicability 
of Hindu Law—Widow's powers over self-acquired 
property of husband, 


` A policy of life insurance is usually a personal 
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contract between the person who is ‘called the 
assured and the insurance company. Although an 
insurance policy can be taken out for the benefit of 
a joint family, the presumption is against that rule 
and it must be proved that the policy was taken 
out with that intention and that premia were paid 
out of joint family funds. In the absence of any 
proof to that effect the correct presumption is that 
the policy was taken out as a personal policy for 
the benefit ofthe personal heirs of the assured. [p. 
182, col 2; p. 183, col. 1.] 

Even among Jains who are governed by Hindu 
Law except so far as it is varied by custom, a widow 
has only a power of disposition over her husband's 
self-acquired property. [p. 183, col. 1.] 

Civil Revision against a decree of the 
District Judge, Amraoti, dated the 28th 
February, 1931. 

Order.--This is an application for re- 
vision of the order of the District Judge, 
Amraoti, dismissing an appeal of the 
applicant against an order of the Sub- 
Judge, First Olass, Darwah, refusing her 
a succession certificate in respect of a 
policy of insurance upon the life of 
her deceased husband, The applicant 
claimed the succession certificate on the 
grounds that under the Jain Law she was 
entitled to the property of her deceased 
husband and, secondly, that the policy was 
the self-acquired property of her husband, 
as the premia were paid by him out of his 
separate earnings and not out of the joint 
family funds. On the first point the lower 
Appellate Oourt had held that the Jains 
are governed by Hindu Law except so far 
as such law is varied by custom, and that 
no such custom as is pleaded py the ap- 
plicant is proved in the present case. 
This finding is, in my opinion, correct, and 
it would appear that a widow would only 
have a power of disposition over her bus- 
band’s self-acquired property even among 
the Jains. Forthis view I would reier to 
Timbakdas v. Mathrabai (1), 

On the other question lam not satisfied 
that the decision of the courts below is 
correct and it seems to me that the find- 
ing that the policy wes not the eelf-ac- 
quired property, but joint family prop- 
erty is an infererce and rot a finding 
of fact, arrived at on the evidence on 
record. It is no doubt tive that in the case 
of a joint family poesseesiLg jcint family 
property, onus of proving that certain prop- 
erty is eelf-acquired and not joint prop- 
erty is upon the person atserting it, In 
the case of an insurance policy however, 
I am of opinion, that the presumption 
would net hold gcod. A policy of life 
insurance is usually a personal contrect 

(1) 124 Ind. Cas. 609; A. I. R. 1930 Nag, 
L. R. 75; Ind. Rul. (1980) Nag. 289, 
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between the person who is called the 
assured and the Insurance Company. It 
is true no doubt that an insurance 
policy could be taken out for the benefit 
of the joint family, but the presumption 
would be against that as a rule, and in 
my opinion it would have to be proved 
that the policy was taken out with that 
intention and that the premia were paid 
out of joint family funds. In the absence 
of any proof to that effect, I am of opinion 
that the correct presumption is that the 
policy was taken out asa personal policy for 
the benefit of the personal heirs of the assur- 
ed. In the present case this presumption 
is strengthened by the evidence on record. 
There is actual evidence to show that 
Babusa, “the assured, paid the instalments 
from his own earnings. I would refer to the 
deposition of Khandsa A. W. No. 1. The 
lower Appellate Court has rejected the evi- 
dence of this witness, but, I think, on in- 
sufficient grounds. Then there is the impor- 
tant fact that there is no mention in the ac- 
count books of the joint family of any pay- 
ment on account of the insurance premia, 
Nor has any evidence whatever been adduc- 
sd on behalf of the non-applicants to show 
that the premia were paid out of joint 
family funds, ihere is also the fact that 
at the time ofthe partition between the 
brothers this policy was not mentioned 
as being part of the family assets. It 
seems clear from this that the policy 
was taken out by. Babusa himself and 
that the non-applicants were not aware of 
the policy. Had they been s9, they would 
have demanded that it should be shown 
a8 an asset at the time of the partition 
or, if they did not make sucha demand, 
it would amount to an admission that 
it was not family property or that it was 
the personal property of Babussa. In any 
case, unless it is presumed thas Babusa 
was guilty of fraud, the payments must 
have been made by him personaliy, as 
otherwise they must find place in the 
family accounts. There is no suggestion 
that Babusa fraudulently paid the premia 
out of family funds and did not show 
the dsbitsin the accounts and, therefore, 
I am of opinion that it must be held that 
he made payments himself out of his own 
personal funds. 

As I am of opinion that the courts below 
have taken a wrong view of the matter 
and have gone upon a wrong presumption 
in respect of the insurance policy in 
holding it to be family property in the 
absence of evidence to show that it was 
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so and in fact against the evidence which 
proves that it was his personal property, 
Iset aside the finding and instead find 
that the insurance policy upon the life of 
Babusa, the deceased husband of the ap- 
plicant Sugandhabai, was his personal 
property and that as such it belongs to 
the spplicant as the heir of her deceased 
husband and that she is entitled to a 
succession certificate. I grant her a cer- 
tificate accordingly. Oosts of this appli- 
cation will be borne by the non-applicant 
who will also bear the costs in the courts 
below. I fix Pleader'’s fee in this court at 
Rs. 25. 
N f4. Application allowed, 


OUDH CHIEF COURT: 
FULL BENCH. : 
First Oivil Appeal No. 115 of 1931. 
November 14, 1932, 
Raza, BISHESHWAR Nata AND 
Suita, JJ. 
Babu MAHADEO PRASAD PAL 
SINGH —Deranpant—APPaLuant | 
versus 
Babu JAI KARAN SINGH—Prawrires— 
RESPONDENT, Í 

Civil Procedure Code (Act V of 1908), O. XXXI F, 
rr. 6, 6—'Mortgaged property’, meaning of—Sale of 
portion of mortgaged property—Other portion not 
available for sale—Absence of default on mort- 
gagee's part—Mortgagee, if entitled to personal decree 
—Personal decree independent of 0. XXXIV, r. 6— 
If can be obtained by mortgagee—N. ecessity of amend- 
ing 0. XXXIV, r. 6. 

The term ‘mortgaged property’ in O. XXXIV, r. 
5, Oivil Procedure Code, means property so entered 
in the decree, and ordinarily the property entered in 
the decree is the same as that entered in the mort- 
gage-deed. Where, however, the court passing the 
decree holds that themortgage is invalid or in- 
effective in regard to part ofthe property entered 
in the deed, that property will be excluded from the 
decree. [p. 184, col, 2.) 

Order XXXIV, r.6,does not laydown that the 
sale must be of the entire mortgaged pro erty. 
Where a portion of the property has been Sold and 
the other portion is not available for sale, and this 
situation has arisen owing to the action of other 
claimants and not through any act or default of the 
mortgagee, the plaintiff mortgagee is entitled to a 
personal decree under 0. XXXIV, r. 6. 
Shyam Behari v. Mohandei (1), distinguished, 
Chand Mall Babu v. Ban Behari Bose (2) and 
Samanta Gagarnath Mahapatra v.` Lokenath Sukul 
(3), referred to. [p. 185, col 2.] . $ 

Quaere.—Whether a mortgagee can obtain a per- 
sonal decree by means of an application in the 
mortgage suit on grounds independent of 0, XXXIV, : 
r. 6. [p. 185, col. 1.] : 

{The necessity of amending O,;XXXIV,r. 6, Civil 
Procedure Oode, pointed out.] k 

First Appeal against a decree of the 
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Offciating Subordinate Judge, Partabgarh, 
datcd the 9th September, 193]. 

Mr. Ali Muhammad, for tha 
lant. 

Messrs, Ali Zaheer. Kadha Krishna, 
Rache Behari, and Ghulem Imam, for 
the Respondent, 

sudgment—The facts of the case 
which has given rise to this reference 
have been stated at length in the ordcrof 
reference and in the judgment of tre 
lower Court. We would, therefore, etate 
them very briefly, just in so faras they 
are essential for the elucidation of the 
question referred to the Full Bench. 

The appellant, Mahadeopal Singh, on the 
18th of March, 1911, executed a mort- 
gage-deed without possession in favour 
of Rezaward Singh, father of the 
plaintiff respondent, in respect of an 
eight annas share in village Hadrahi, in 
the Partabgarh District, and certain 
ehares in five villages in the Basti Dis- 
trict. On the 29th of September, 1924, 
the plaintiff obtained a decree for sale 
from the Oourt of the Subordinate Judge 
of Partabgarh oa the basis of this mort» 
gage. After village Hadrahi had been 
sold in execution of this decree, execution 
was transferred to the Court of the Sab- 
ordinate Judge of Basti for sale of the 
shares in the villages situate in that dis- 
trict. Pateshwaripal Singh, grandson of 
the mortgagor Mshadeopal Singh, in- 
stituted a cuit in the Court of the Sab- 
ordinate Judge of Basti fora declaration 
that the shares inthe five villages in that 
district which were included in the deed 
of mortgage were jcint family properties, 
and were not liable to sale in execution 
of the decree paesed on the foot of the 
mortgage dated the 18th of March, 1911, 
The Subordinate Judge dismissed the 
suit, but on appeal the Allahabad High 
Court held that the shares in the Villages 
in the Basti District were joint family. 
properties and could not be sold. The 
decree contairs some further provisions, 
but they are not material for the purposes of 
this reference. Thereupon the plaintiff 
made an application under O. XXXIV,r. 
6, Oivil Procedure Code for a decree over 
the balance of the decretal amount left, 
unrealized after the sale of village Had- 
rahi. One of the objections raised againat 
the application was that no decree could 
be passed under O. XXXIV, r. 6, because 
the whole of the mortgaged property 
had not yet beentold The learned Sub- 
ordinate Judge of Partabgrah rejected 
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the objection and gave the plaintiff a 
simple money decree for the balance due, 
with future interest at 6 per cent. per annum, - 
The defendant appealed to this court. 

When the appeal care up for hearing 
before a Division Bench cf this court, 
the learned Counsel forthe defendart-sp- 
pellant admitted that the Basti property 
was no longer available for sale, but main- 
tained that no personal decree could 
te paceed under O. XXXIV, r. 6 as the 
entire mortgaged property Lad rot been 
sold under O. XXXIV,r. 5, Oivil Procedure. 
Ccde. The learned Counsel fcr the reepond- 
ent, cnthe other hand, contended that the 
words “mortgsged property” as used in 
O. XXXIV, 1.5, must be taken to mean: 
only properly which is effectiveby cub- 
ject to the mortgage. He further contended 
that even if O. XXXIV, r. 6 did not apply 
to the case he was entitled toa perecnal 
decree independent of that rule. The 
Division Bench, being of opinion tkat the 
were of considerable 
importance, has referred tke following two. 
questions for decision by a Full Bench:— 
ox Do the words “mortgaged property” in 
O. XXXIV, r. 5, Civil Procedure Code mean property 
entered inthe mortgage-deed and the decree, or 
property effectively subject to the mortgage ? 

(2) I£O XXXLV, r.6does not in terms apply: 
to the case,can the court on any grounds independent 
of that rule give a personal decree to the mortgagee 
in cases where no portion of the mortgaged property 
is any longer available for sale?” 


Section 58 of the Transfer of Property 
Act defines a mortgage as the transfer of 
an interestis specific immoveable property 
for one or other of the purposes mentioned 
in the definition. Thus an important ingre- 
dient of a mortgage is thatthe property 
transferred by way of security must be 
specified. Though the term “mortgaged 
property” has not been defined, yet we are 
clearly of opinion that the term in its 
plain sense must be keld to mean the 
specific immoveable property made security 
by the terms of the morigage-deed. It may 
be. thst subsequently the mortgage is _ 
found to be invalid with regard to the 
whole or part of the property entered 
inthe deed. The resultof this would be to 
make the mortgage ineffective with regard _ 
to such property. Batin our opinion any 
such subsequent determinaticn cannot 
control the meaning to be given to the 
term “mortgaged property”. Atthe time 
of execution of a mortgage-deed,it should © 
be possible to predicate of certain property 
as the mortgaged property, and the term 
must, therefore, in relation to the mortgager _ 
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deed, meanthe property entered in the 
deed as forming the subject of the mort- 
gage, The term “mortgaged proparty” 
used in O. XXXIV,r. 5, in our opinion, 
means property so enterad in the decre3. 
Ordinarily the property entered in the 
decree is the same as thai entered ia the 
mortgage deed. But there can be cases in 
which the court passing the decree might 
hold that the mortgage is iavalid or in- 
' effective in regard to part of the property 

entered in the deed. In such cases that 
property would ke excladei from tha 
decree. We would answer the first question 
accordingly. 
_ Next as regards the second question. 
Tnere can be no doubt that in the first 
instance, theremedy of the mortgages is 
against the mortgaged property. Ha is 
therefore expected to exhaust such property: 
before any personal liability is imposed on 
the mortgagor. But the question arises 
whether the mortgagee can obtain a per- 
sonel decree if a portion of the mortgaged 
property hss ceased to ba available for sale 
for reasons beyond his control. Strong relian- 
ce has been placed on behalf of the appellant 
on the decision ofa Full Bench of this 
Court in Shyam Behari v. Mohandei (1). In 
this case no sale at all had taken place 
under O, XXXIV,r,.5 because before the 
property couldba put to sale it had 
already been sold in execution of a decree 
held by a prior mortgagee. The Fall 
Bench held that “as a pure question of 
interpretation, thers can be no doubt that 
an application for a personal decres under 
O. XXXIV, r. 6 of the Oədə cf Civil Pro- 
cadure isnot maintainable unless a sale 
in pursuance of the preceding rule has as 
a matter of fact taken placa.” Ib may siso 
be pointed out that the Hall Banch in that 
case prefaced their decieicn with the 
following remark:— 

“Before proceeding to give our answer to the 
question under reference, we want to make it perfectly 
clear that we donotwish to express our opinion 
on any question other than the question as to 
whether the application which purports to have 
been made under O. XXXIV,r.6 of the Code of 
Civil Procedure; is of is not maintainable, having 
regard tothe sole fact that no sale of the mortgaged 
property in pureuance of the decree passed in 


favour of the appellanton the 8th of September, 1923 
had taken place.” 


This csse, therefore, has no application 
to the present case, in which a sale has 
taken place and one ofthe items of the 
mortgaged property, namely, village 
Hadrahi, hasbeen sold. We think that 


-(1) 126 Jnd. Cas. 700; 70. W. N. 744: A. I. R, 1930 
Ọ udh 377; Ind, Rul, (1930) Oudh 428 (F. Bi), 
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this sale, even though only of part of the 
mortgaged property, is sufficient to satisfy 
the letter of the law. The relevant words of 


O. XXXIV, r. 6 are, 


“Where the net proceeds of any sale held under the 
last preceding rule...... jai 


la this case, as jast stated, a sale under 
O, XXXIV, r. 5did take place. Rale 6 does 
not lay down that the sala must bo of the 
entire mortgaged property. As it is ad- 
mitted that the portion of the mortgaged, 
property which has not been sold is no 
longer available for sale, and as it is further 
clear that this situation has arisen owing’ 
to the action of other claimants and not 
through any act or default of the mortgagee, 
we ara of opinion that the plaintiff-mort. 
gagee is entitled to a pers mal decrees under 
0. XXXIV, 1. 6. Some amendment was- 
made in this rule recently by the Transfar 
of Property (Amendment) Act, 1929. Itis 
a pity that the hardship which has some- 
times arisen in cases in which the whole or 
a portion of the mortgaged property has 
ceased to be available for sale through no 
faultof the mortgagee, doses not appear to 
have attracted the attention of the Legis- 
lature and nothing has been done to remove 
it, Wehope thatit will be possible for the 
Legislature to remove it at some future 
date. We have little doubt that it could 
not be the intention of the Lagislature that 
in euch cases the mortgagee should be 
deprived of his psraonal remedy and of the 
benefit of the provisions of O. XXXIV, r, 6. 
The Fall Bench deciding the case of 
Shyam Behari v, Mohandez (1) was cons- 
trained on aninterpretation of the terms of 
this rule to exclude the mortgagees, in 
cases in which no sale has taken place 
under r, 5, from the banefit of r. 6; Fortu- 
nately it is possible for us to sayə the plain- 
tifia the present casa from this hardship 
by taking the view indicated above, It 
may bə that the interpretation which wa 
have placed upon the words “any sale” 
usedin O. XXXIV, r. 6, is strictly literal, 
Bat wefeel justified in doing so in order 
to meet the defendant's ples, which is only 
ofa technical character. A similar inter- 
pretation appears to have been placed upon 
the provisions of O. XXXIV, r. 6 by the 
Calcutta High Oourt ia Chand Mall Babu. y. 
Ban Behari Bose (2) and by the Patna High 
Court ia Samanta Gagarnath Mahapatra v, 
Lokenath Sukul 61 Ind. Oas, 635 (3). We feel 


A. I. R, 1924 Oal. 


(D 7+ Tnd. Cas, 1021; 50 O. 718; 
7 8! Ind. Cas. 635;6 P. L, J. 106; 2 P, Ly T; 
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somewhat doubtful about the right of the 
plaintiff to obtain a personal decree by means 
of an application in the mortgage suit on 
grounds independent ofO. XXXIV, r. 6. 
However, as we have held that the case falls 
within the terms of O. XXXIV, r., 6, it is not 
necessary for us to express any opinion on 
that question. Our answer therefore is as 
follows :— 

(1) The words “mortgaged property” in 
0, XXXIV, r.5, Oivil Procedure Code mean 
property entered in the mortgage-deed and 
the decree; 

(2). Order XXXIV, r. 6 applies to the 
case, 

Therefore no question about the plaint- 
iff's right to get a personal decree inde- 
pendent of that rule arises, 

N/a. Reference answered, 


LAHORE HIGH COURT 
Civil Revision Petition No. 59 of 1932, 
October 17, 1932. 

DALIP SINGH, J. 

BEHARI LAL AND cTHers — 
PLAINIIFF3— PETITIONE 28 
versus 
SARDARI LAL AND CTAR .s— 

D FanD:NTs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s, 10— 
Government of India Act, 1915, s. 107—Order 
staying suit—Revision. | 

The High Court may ina proper case revise under 
s. 107 ofthe Government of India Act, an order 
of a Subordinate Court staying a suit pending the 
decision of another suit or appeal. Š 

Lal Chand Mangal Sen v. Behari Lal Mehr 
Chand (1) Ram Chand-Diwan Chand v. Prithvi 
Chand & Co (2) Swanlane Spinning Co. Ltd. v. 
Paras Ram-Harnand Rai (3) referred to, 

Petition for Revision irom an order of the 
Subordinate Judge, First Olase, Lahore, 
dated the 14th October, 1931. 

Mesers. J. G. Sethi and Daulat Ram, fo 
the Petitioners. 

Mesere. M. C, Mahajan and D. R. Sawh- 
ney, for the Respondents, 

dudgment.—The plaintiffs in the pre- 
cent suit brought a previous suit against 
all the present defendants except one in 
which they prayed (a) for a declaration and 

injunction regarding two bungalows Nos. 47 
and 49. The court found that the suit did 
not lie as the plaintiffs were not in posses- 
sion of the said bungalows. The plaintifis 
accepted this finding and have brought 
the present suit for possession of the same. 

(b) The suit was for accountof rents 
collected in Kkairati Ram’s lifetime and 
after, both by Khairati Ram and by some 
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of the present defendants, `The court found 
that this suit was time-barred and this point 
is being agitated in an appeal pending in 
the High Oourt. In the present suit this 
point has not been raised and the suit is 
being brought for the rents collected by 
come of the present defendants after the 
deathof Khairati Rem. Qua this portion, 
the court had held that the suit was 
technically within time and might be 
proceeded with but permission was given 
to withdraw. 

(e) A suit for compensation received by 
Khairati Ram for certain land situated in 
Ichhra, The compensation was originally 
awarded in 1923. Onappeal to the High 
Court the compensation was enhanced in 
1925. The court held that the suit was 
time-barred qua the 1923 compensation. 
Qua the 1925 compensation it was held that 
the suit was within time but that the 
plaintifis were estopped from challenging 
Khairati Ram's title qua his own share 
received by him but that the plaintiffs were 
entitled to proceed with the share received 
by one Mulkh kaj who died in 1825 and 
in whore inheritance Khairati Ram had, 
according to the plaintiffs, wrongfully 
taken ashare and thereby received com- 
pensation. As tothisthecourt held that 
the suit might proceed but the suit was 
allowed tobe withdrawn, 

In the present suit the plaintifs sue for 
porcession of bungalows Nos. 47 and 49, 
for an account of rents reczived by all the 
defendants after Kheirati Ram's death, 
for a declsration of title regardiug the 
Ichhra land which it appears was not 
disputed in the previous suit and for 
Molkh Raj'a share of the compensation. 
The learned trial Court heid that the 
present suit should be stayed, holding that 
though it might not -fall within s. 10, 
Oivil Proceiure Code, yet that section was 
not exhaustive and the court had inherent 
jurisdiction in appropriate circumstances 
to stay the second suit if there was a 
danger of cor flicting findings. 

The statement of facts given above 
seemsto my mind clearly to show that 
there is no danger of conflicting: findings at 
all. Thelearned Oounsel for the respond- 
ents, however, contends that this is an 
interlocutory order and that, therefore, no 
revision lies: Lal Chand Mangal Senv, 
Behari Lal Mehr Chand (1). Healso relies 
on 8. 10, Civil Procedure Code, Ram Chand 
Dewan Chandy Prithvi Chand & Co. 73 Ind. 

(D 84 Ind, Cas. 259; 5 L. 288; A. I. R. 1924 Lah, 425) 
6 Lah, L, J,598; 1 L, 0.36 (F. B.) 
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Limitation Act (IX of 1908), s. 22—Suitby some of 
several co-heirs—Others impleaded after limitation— 
Limitation. 

The absence of mention of an agreement to pay 
interestin a balance struck in the creditor's book 
does not debar him from proving such an agreement 
independently and by oral evidence. The balance 
struck in the creditor's book is not such a formal 
document in which all the conditions of the transac- 
tion are usually entered or are expected to be entered, 
[p. 191, col.2 | 

Tf one of the several co-promisees or creditors is 
added asa defendant after the expiry of the time 
prescribed for the institution of the suit, a suit 
instituted by one of the creditors or the co-promisees 
for the recovery of the whole amount is maintainable, 
The same rule applies where the original promisee 
was a single person and the suit is by his legal 
representatives. Labhu Ram v. Kanshi Ram (5), 
followed. Deri Dayal v. Narain Singh (1), Ambika 
Charan Guha v. Tarini Charan Chanda (2), Giris 
Chandra Bit v. Ram Saran Majumdar (3) and Girwar 
Narain Mahton v. Makbulunnissa (4), distinguished. 
ip. 192, col, 1.] ae 

Second Civil Appeal from the decree of 
the District Judge, Sialkot, dated the 4th 
April, 1930, modifying that of the Subordi- 
nate Judge, Third Olass, Sialkot, dated 
the 15th August 1929, 

Dr. Nand Lal, tor the Appellants. 

Mr. Qabul Chand, for Malik Mohammad 
Amin, for the Respondents, 


Judgment.—The facts of this case are 
as iollowe. There were money dealings 
between Devi Ditta and Arura, the latter 
being the creditor. Devi Ditta signed a 
balance in favour of Arura in his book 
and subsequently both Arura and Devi 
Ditta died. Arura left two sons Diwan 
Singh snd Waryam Singh. Diwan 
Singh instituted a suit for the recovery of 
the whole amount due from Devi Ditta 
against his legal representatives and in 
the plaint he alleged that the balance in 
suit had been struck in his favour. An 
objection was taken on behalf of the 
defendante, the legal representatives of Devi 
Ditta, that the balance had been struck in 
favour of Arura and that the latter had left 
two sons Diwan Singh and Waryam Singh 
and that the former was not competent 
to maintain the suit alone. Oonge quently 
the plaint was amended and both Diwan 
Singh and Waryam Singh were made the 
plaintifs in the suit. In the amended 
plaint it was alleged that the balance 
had been etruck in favour of Arura who 
had died leaving the two plaintifis Diwan 
Singh and Waryam Singh as his legal 
representatives who were entitled to recover 


the amount from the legal representatives . 


of Devi Ditta. 


It appears that when this amended 


plaint was filed and Waryam Singh was’ 
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added as a plaintiff the right to recover 
the amount from the legal representatives 
of Devi Ditta had become barred by time 
though it is common ground that on the 
date when the original plaint was presented 
by Diwan Singh the suit was within time. 
Other pleas were raised on behal? of the 
defendants but it is not necessary to 
mention them here because the conclusions 
of the District Judge on such pleas are 
findings of fact and cannot be attacked 
on second appeal. 

The appellants’ Counsel, however, in 
addition to the main point which is 
involved in thia case, and which I will 
preeently refer to, urged that the District 
Judge was not entitled to grant any 
interest to the respondent. Oouusel urged 
tbat in view of the fact that nuo mention 
of interest was made in the balance 
struck in favour of Arura no oral evidence 
tO prove an sgreement to pay interest 
could be aimitted by virtue of s, 92 of 
the Indian Evidence Act. In my opinion 
there is no force in this contention 
beceuse ths absence of mention of an 
agreement to pay interest in a balance struck 
in the creditor's book does not debar him 
from proving such an agreement indepen- 
dently and by oral evidence, The balance 
struck in the creditor's book is not such 
& formal document in which all the 
conditions of the transaction are usually 
entered or are expected to be entered. 

The next point, however, which was 
raised by the appellants’ Counsel needs 
consideration and is not free from difficulty, 
The District Judge has granted a decree 
in favour of Diwan Singh for half the 
amount dus on the balance struck and 
interest thereon. He has dismiesed the 
suit so far ss Waryam Singh is concerned 
on the ground that when Waryam Singh 
was joined as a pleintiff,period of limitation’ 
for instituting a suit for the recovery of 
the amount had expired and therefore he 
was not entitled to recover his share of the 
debt. He has held, however, that whereas 
Diwan Singh instituted the suit when the 
period of limitation had not expired he 
was entitled to recover hia half share in 
the amount due to his father. Dr, Nand 
Lal, on behalf of the appellante, has 
strenuously contended that where a 
necessary party had not been impleaded 
within the period of limitation and has 
subsequently been impleaded after the 
expiry of the time prescribed for the. 
institution of the suit then the whole 
suit fails by virtue of s, 22 of the Indian 
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Limitation Act. He has cited certain 
authorities in support of his contentior, 
Devi Dayal v. Narain Singh (1), Ambika 
Charan Guha v Tarini Charan Chanda 19 
Ind. Oas. 963 (2), judgment of the Oalcutta 
High Court. The above proposition has 
been laid down in these cases, Thejlearned 
Counsel for the respondente, Mr. Qabul 
Ohand,does not contest the legal proposition 
laid down in these two cases but contends 
that in a case like the present, one of 
the creditors is competent to sue not only 
for his share of tke debt but also for the 
éntire debt provided the other share-holder 
is a party to the suit in order to protect 
the defendant against the possibility of 
another suit being brought by the other 
creditor or joint promisee. Dr. Nand Lal 
also cited Giris Chandra Kil v. Ram Saran 
Majumdar 125 Ind. Oas. 109 (3), 8 judgment 
of the Calcutta High Oourt, and Girwar 
Narain Mahton v. Makbul Unnissa 
36 Ind. Oas. 942 (4), a case decided by 
the Patna High Court. In both these 
cases, however, the suit was to enforce a 
mortgage and it was held that a mortgage 
being an indivisible transaction all the 
mortgagees were necessary parties to & 
suit to enforca the merigage and 
if one of them is added after the expiry 
of the period of limitation the entire suit 
must fail, Mr. Qabul Ohand, on the other 
hand, relies upon a judgment of a Full 
Bench of the Chief Court of the Punjab, 
Labhu Ram v. Kanshi Ram (5) in which it 
was held that if one of the several co: 
promisees or creditors is added as a defend- 
ant after the expiry of the time preecribed 
for the institution of the% svit, 8 
suit instituted by one of the creditors or 
the co-promiaees for the recovery of the 
whole amount is maintainable. The only 
distinction that can be drawn between tke 
Full Bench esse and the present case 1s 
that here the original creditor or promises 
was one, and the two persons who are now 
entitled to recover the amount sre his 
legal representatives and it may be cən- 
tended that both the legal representatives 
are one creditor and thiir interests era 
not divisible. Another distinction 18 that 
the legal reprecentative who did not join 
originally in the suit, that is Waryam 
Singh, has not been added as a defendant 
but is joined asa plaintiff. The question, 

(1) 100 Ind, Cas, 859; A. I. R. 1928 Lah, 33. 

(2) 19 Ind. Oas. 963; 18 O. W. N, 464. 

(3) 125 Ind. Cas. 109; A. I. R. 1923 Cal. 591; Ind. 


1. (1930) Cal. 493. 
Roh e tad. Cas. 542; 1 P. L, J, 468, 
(5) 57 P. R, 1905, 
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therefore, is whether these -facts take the- 
present case out of the purview of Labhu. 
Ram v. Kanshi Ram (5). This maiter has not 
been argued before me by the learned. 
Counsel for thefappellants, and after giving 
my careful consideration I have reached the 
conclusion, though nos without eome hesi- 
tation, that the present case is covered by: 
Labhu Ram v. Kanshi Ram (5) and there- 
fore the decree granted by the District 
Judge for half the amount due from Davi: 
Ditta to Arura in favour of Diwan Singh 
is not open to any valid objection, In fact 
it was urged by Mr. Qibul Ohand that 
the District Judge should have decreed: 
the whole claim in favour of Diwan Singh, 
There is, however, no cross-appeal. before. 
me nor have any cross-objections been. 


filed. J, therefore, dismiss this appeal. 
with costs. i 
A, Appeal dismissed. . 


OUDH CHIEF COURT. 
Oriminal Revizion N>. 90 of 1932. 
November ”, 1932, 

BISRESHWaR NATA J. , 
KUNWAR SEN AND OTHERS— ACOUSED -~ 
APPLICANTS 
versus 
EMPEROR—Oomp. Atyant—= 


Opposita Party. 

Criminal Procedure Code (Act V of 1898), a3. 285, 
850 (1) (a)\—Re-calling witnesses at accused's request 
—Trial, if denovo—fresh charge, if to be framed— 
Joinder of charges—Specific acts of cheating and 
forgery—Whether can be charged jointly with charge 
of conspiracy—Penal Code (Act XLV of 1860), s. 420 
—Issuing cheque knowing tt will be dishonoured—, 
Offence—Lividence Act (I of 1872), 8s.°10, 380—State- 
ments made during trial—Admissibility. 

Where the trying Magistrate acting not suo 
motu but at the request of one of the accused under 
s. 350 (1) (a), Oriminal Procedure Oode, re-calls 
certain witnesses, the trial cannot be regarded as a 
de novo trial and the charge already framed need not 
be considered to be wiped out. T. Sriramulu v. K. 
Veerasalingam (1), relied on. |p.194, col. 1.) 

The joinder of charges for specific acts of cheating 
and forgery with the charge of conspiracy, at one- 
tria] isnot illegal when they form part of the samo 
transaction. Abdul Salim v, Emperor (5), referred to. 
[p. 195, col. 1.3 

Where a person issues a cheque to another and it 
is dishonoured, and it appears that the failure to 
meet payment is not accidental, the presumption is 
that the drawer knewthat the cheque would be dis- 
honoured and heis guilty of cheating under s. 420, 
Penal Gode. [p. 195, col 2.3 

Section 10, Evidenca Act refers tothings said or 
done by a conspirator in reference to the common 
intention. Statements made by an accused person 
during the trial can hardly be regarded as state- 
ments by him as a conspirator in reference to the 
common intention of the persons who were members 
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of the conspiracy, and are therefore not admissible 
under s, 10. Emperor v. Abani Bhushan Chucker- 
butty (4), followed. [p. 194, col. 2.] 

Section 30 applies only to statements made before 
and proved at the trial. Emperor v. Mahadeo 
Prasad (2)and Gobinda Naidu v, Emperor (3), fol- 

“lowed [ibid.] 
Orimuinat Revision against an order of the 
_ Sessions Judge, Lucknow, dated the 12:h 
August, 1932. 
Mr. H. K. Ghosh, Assistant Government 
' Advocate, for the Crown. 


Judgment.— Five persons Sat Narain, 
Kunwar Sen, Baba Lal, K. K. Kapani and 
Daulat Ram were prosecuted for an offence 
of criminal conspiracy to start a bogus bank 
under the name of the Great Hastern 
Bank, Ltda witha view to cheat persone 
who may havehad oscasion to deal with it, 
‘under e, 120-B read with s. 420, Indien 
Penal Ooce, for some specific asts of cheat- 
ing in furtherance of the said conspiracy 
under sB. 420, Indian Penal Oode and for 
forgery under s3. 465 and 471, Indian Penal 
‘Oode. They were tried by Mr. 8. M. Zahid 
a Magistrateof the First. Olass, Lucknow. 
‘Toey were all convicted under s, 120-B-420, 
Indian Penal Oode and some of them also 
under one or other or both of the other 
‘sections. Kunwar Sen, Sat Narain, Babu 
Lal and Daulat Ram appealed against their 
convictions and sentences to the Sessions 
‘Judge of Lucknow. The result of his 
findings wasthat he sustained the convic- 
tions of Kunwar Sen under 6. 12U-B-420 and 
under s. 420 but reduced the sentence 
under s. 120-B-420 from one of two years’ 
rigorous imprisonment and a fine of 
Rs, 50U to rigorous imprisonment for one 
year and nine months only. The sentence 
of one year's rigorous imprisonment under 
each of the two charges under s. 420, Indian 
Penal Code passed against him by the 
Magistrate was maintained. The Sessions 
Judge set aside the convictions of Babu Lal 
on the two charges under s, 420 buat dis- 
missed his appes#l in reapect of his convic- 
tion under ss, 120-B-420 and 469 471, Indian 
Penal Code. He also maintained the sen- 
tence of eighteen months’ rigorous impri- 
sonment and a fine of Re. 200 passed against 
him under s, 120-B-420 and the sentence of 
one year’s rigorous imprisonment for the 
two offences under gs. 465-471, Iadian Penal 
Code. In the case of Daulat Ram who was 
convicted: by the Magistrate only under 
s. 120 B-420, Indian Penal Oode and sentenc- 
ed to six months’ rigorous imprisonment, the 
learned Sessions Judge dismissed the ap- 
peal and upheld the conviction as well as 
the sentence, It isnot necessary for me to 
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mention the sentences passed on the other 
two accused Kapani and Sat Narain because 
their cases sre not before me. ; 

Kunwar Sen, Babn Lal and Daulat Ram 
have applied to this Court in revision, The 
first contention which is common to all the 
three applications is. that the procedure 
adopted by the trying Magistrate wasin- 
contravention of the provisions of*s. 350, 
Oriminal Procedure Code, and that the con- 


. vietions are liable to beset. aside on this 


ground. . lt is necessary to state a few -facts 
in connection with this ples. -The trialof 
the accused started in the Oourt of Mr. 
Mohammad Hasan. On his transfer. from 
the district after some of the prosecution 
evidence had been recorded and charge 
sheets had been framed, the case was trans- 
ferred to the file of his successor Mr, S. M. 
Zahid. When the case was taken up by the 
latter on the 9th of April 1931, all the at- 
cused except Kunwar Sen stated that the 
proceedings before him should be started 
from thestage at which they were left by 
hia predecessor but Kunwar-Sen stated that 
he wanted fresh. proceadings (az sare nau 
karrwai). The Magistrate azcepted this 
request and proceeded to record the state- 
ments of the prosecution witnesses afresh. 
Oa the 25th June 1931 the order-sheet shows 
that all the accused stated to the Magistrate 
that they did not wantone of the. prosecu- 
tion witnesses who had already been. exa- 
mined by his predecessor to be examined 
again nor did they want to cross-examine 
him further. They agreed. that his state- 
ment previously recorded may.be used in 
the cass. Ontheeame date the>Magistrate 
by his English order decided that. the 
former charge3 framed by hia predecessor 
should stand. In the.course of his order 
he observed that the accused. had “only 


re-called the witnesses under-s, 3930 (1) 
(a) of the Oode of Oriminal Proce- 
dure. In his final judgment also he 


remarked that he did nos accede. ‘to. the 
‘accusad’s request that fresh; charges.should 


be framed because he was of opinion that 
under s, 359 of the Oode of Criminal 
Procedure, the accused are only entitled 
to claim that any -prosecution . witness 
whom they wanted, should: be re-called but 
this did not have the effect of a:de-novo ` 
trial, Tne proceedings set forth -above . 
show that in this case-the trying Magis- 
trate did not act suo motu but on the 
request of one of the accused under s. 350 
(1) (2). The fact that the accused did not 


‘want to re-call Lat Onand also shows that 


the trial before Mr, Zahid was not regarded 
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as a trialdenovo, I, therefore, agree with 
the learned Sessions Judge thatthe trial 
before Mr. Zahid - was not a fresh trial but 
all that was intended was that the proge- 
cution witnesses should ‘be re-summoned 
and re-heard. 

lt was alco argued that even though the 
proceedings might.show that a de novo 
trial was not intended, yet under the pro- 
visions of s. 350, Oriminal Procedure Ocde, 
the trial before the second Magistrate when 
the accused demanded that the witnesses or 
any of them he re-examined and re-heard 
. must be regarded in law as a fresh trial 
necessitating theframing of a fresh charge. 
The interpretation of e. 350 is by no means 
free from doubt but itis to be noticed thet 
-the section provides for two cases, one in 
which the Magistrate himself decides to 

resummon the witnesses and recommence 
the inquiry or trial”, and the other in which 
- the accused demand “that the witness or 

any of them be re-summoned or re-heard”. 
The present case is admittedly one of the 
“the last mentioned class, The words “re- 
commence the inquiry or trial” have not 
been used in sub-cl. (a), So whatever 
. might be the interpretation as regards 
- cases falling under the first class, I do not 
. think that in a case like the present one, 
the Legislature intended that the charge 
already framed should be considered to be 
wiped out. This view is supported by the 
- decision of the Madras High Court in T. 
- Sriramulu v. K. Veerasalingam (1), I must, 
therefore, overrule the contention. 

The next plea which has been raised in 
ali the three applications before me is that 
the statements of Daulat Ram and Kapani 
made under e, 342, Oriminal: Procedure 
Code and the statament of Kapani made 
under e. 164, Oriminal Procedure Code are 
inadmissible against the applicants. ‘I am 
of opinion that the statements of Daulat 
Ram and Kapani made in the course of 
‘the trial, under s. 342 are not admissible 
but the statement of Kapani under s. 164 
is. The learned Assistant Government Ad- 
veeate has cought to make the statements 
.made under s. 342 admissible under es. 30 
and 10 of the Indian Evidence Act, To my 
mind e. 30 applies only to statements made 

before and proved at the trial. The ex- 
‘pression “is proved" used in this section 
‘seems hardly applicable to statements 
made at the trial, There appears to have 

keen come corflict of judicial opinion as 

(1) 25 Ind. Cas, 1001; 38 M. 585; (1914) M, W. N. 


perk 16M. L. J, 303; 27 M, L. J. 589; 15Cr, L. J. 
a 


KUNWAR SEN V, EMPRROR, 


l 141 1. 6. 
regards the interpretation of s. 30. Iam 


inclined to agree with the reasoning con- 


tained in Emperor v. Mahadeo Prasad (2) 
and Gobinda Naidu v, Emperor (3). Sec- 
tion 10 of the Evidence Act refers to things 
eaid or done by a conspirator in reference 
to their common intention. Any statement 
made by an accused person during the 
trial can hardly be regarded as a statement 
by him as aconspirator in reference to the 
common intention of the psraons who were 
members of the conspiracy. The same 
view was taken in Emperor v, Abani 
Bhushan Chuckerbutty (4) in which it was 
held that s. 10 was intended to make as 
evidence, communications between differ- 
ent conspirators while the conspiracy is 
going on with reference to the carrying 
out of the conspiracy. The confession of a 
co accused was not intended to be put on 
the same footing ss a communication pass: 
ing between the conspirators or between 
conspirators and other persons with re- 
ference to the conspiracy; I must, therefore, 
hold that the statements of Daulat Ram and 
Kapani made in the course of the trial 
are not admissible against the appli- 
cants. 

As regards the statement of Kapani 
made under e. 164, it was argued that when 
Kapani inthe course of the trial pleaded 
guilty, he should have bsen convicted 
forthwith and the joint trial of the appli- 
cants with Kapani should have been deem- 
ed to come to an end as soon as the plea 
of guilty had been recorded. Saction 225, 
Oriminal Procedure Code allows the Magis- 
trate discretion to convict an accused on 
his plea of guilty but he is not bound to do 
so. KunwarSen applicant,bas made an appli- 
cation under 8. 428, Criminal Procedure Oode 
for reception of additional evidence in 
this court. This additional evidence con- 
sists of two applications which it is said 
Kapani intended to make to the Magistrate 
in which it was alleged that the confes- 
sion made by him was not voluntary, I 
will deal with this application of Kunwar 
Sen later. I have referred to it at this 
place only to show that the nature and 
cirzumstances of the case were such that 
the Magistrate exercised his discretion 
wisely in trying the charge against Kapani 
inspite of his plea of guilty, oe 

(3) 76 Ind. Cas. 1025; 45 A. 323; 21 A. L, J. 179; 
A.I. R. 1923 All, 322; 25 Cr. L. J. 305, 

(3) 118 Ind. Oas. 512; A. I. R. 1929 Mad. 285; 30 
Or. L. J. 932; Ind. Rul. (1929) Mad. 832; (1929) M. 


W. N. 391. 
(4) 8 Ind. Cas, 770; 38 O. 169; 15 O. W. N. 25; 11 Cr, 
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It was also argued that the confession 
of Kapani was inadmissible because it 
had not been sufficiently corroborated in 
material particulars. I am unable to 
accede to this argument. Evidence in 
corroboration need not be direct. In the 
present case it seems to me that there 
is ample circumstantial evidence to cor- 
borate the confessional statement of Kapani 
in material particulars. 

Another ground of law urged by all 
the applicants is that the joinder of 
charges for specific acts of cheating and 
forgery withthe charge of conspiracy, at 
one trial was illegal, In my opinion this 
argument also has no substance. Section 
235 provides thatif in one series of acts 
so connected together as to form the same 
transaction, more offences than one are 
committed by the same person, he may be 
charged with and tried at one trial for 
every such offence. In the present case 
the specific counts of cheating as well 
as forgery committed in regard to the 
minutes of the procsedings of the Board 
of Directors of the proposed bank are all 
so closely connected that they really 
form part of one and the same transac- 
tion, Thecase isin some respects analogo- 
us tothe casereported as Abdul Salim v. 
Emperor (5), In this case also their Lord 
ships of the Oalcutta High Oourt repelled 
the plea about misjoinder of charges. 

Lastly it was argued that on the facts 
‘proved it was not established that the 
applicants were members of the conspi- 
racy or thatthey were guilty of the other 
offences of which they have been convict- 
ed, Excluding the statements of Daulat 
Ram and Kapani made under s. 342, 
Oriminal Procedure Code, I am of opinion 
that the rest of the evidencais more than 
ample to establish that all the three ap- 
plicants were members of the conspiracy, 
16 would not serve any useful purpose to 
recapitulate all the evidence which has 
been discussed with care by the learned 
Sessions Judge. Specific acts done by 
each of the applicants have been establish- 
ed showing their connection with thecom- 
‘mon intention of the accused. Such com- 
mon intention having been established by 
these specific acts of each of the accused, 
they are also admissible in evidence against 
the other accused under s, 10 of the Evi- 
dence Act. I must therefora accept the 
finding ofthe learned Sessions Judge that 


(5) 69 Ind, Oas. 145; 49 O. 573; 35 O. L. J.279; 26 
0. W. N. 680; A. I. R. 1922 Oal. 107; 23 Or. L. J. 
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the charge of ċenėspiracy has been.satisfac- 
torily made out against all the applicants. 

Next as regards the two specific charges 
of cheating against Kunwar Sen.’ These 
charges are based on two cheques issued 
by KunwarSen, one in part payment 
of the price of a counter ordered by him. 
for the proposed bank and the other.issued 
in favour of the Methodist Publishing 
House for printing charges in respect of 
certain forms printed for the said Bank. 
Both these cheques which were issued on 
the Muslim Bank, Lahore, were dishonour- 
ed, Exhihit 148, the copy of Kunwar Sen’s 
account with the Muslim Bank shows that 
his credit balance at the time when he 
issued the cheques and for some months 
previous to it, was Re. 1 only. It seems 
therefore clear that his failure to meet 
payment of cheques was not accidental. 
He must therefore be presumed to have 
bsen aware that the cheques- would be 
dishonoured, Iam therefore ` of opinion 
that his conviction on these two specific 

counts under s, 420 is quite correct. 

Lastly as regards the conviction of Babu: 

Lel for forgery under ss. 465-471, Indian 
Penal Oode, Ex. 13 is the minute book . of 
the proceedings of the directors of`` this 
bogus bank, It shows that a meeting of 
the Board of Directors was held on the 
Yth of May 1927 and that Daulat Ram, 
Amjad Ali and Raja Bahadur were present 
at this meeting. The proceedings also pur- 
port to bear their signatures. All these 
persons have been examined and they have 
denied the alleged signatures and their 
presenes at any such meeting. It has 
been sufficiently proved that the proceed- 
ings in question arein the handwriting 
of Babu- Lal and bear his signature. These 
minutes were also sent by Babu Lal to 
the Ragistrar of Oo-operative Societies 
witha view to his getting a commence: 
ment certificate and in order to induce 
the Registrar to stay proceedings under 8. 
247 of the Companies Act, These facts as 
found by boththe lower Oourts, fully 
establish these charges against Babu Lal. 
I can therefore see no ground for interfer- 
ence with his conviction under s. 465 471, 
Indian Penal Oode. 

Mention has already been made above of 
the application made by Kunwar Sen under 
s. 428, Criminal Procedure Code. As already 
stated, thess alleged applications were never ' 
filed, We know nothing ofthe circumstances 
under which they were written or of the 
reasons for their not being filed. No at- 
tempt was made to produce them in any 
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of the two lower Courte, and there is no 
evidence before me that the applications 
are really in the handwriting of Kapsni. 
I cannot therefore see my way to admit 
these private copies at this stage. Hven 
if they are admitted in evidence [ do not 
think they can affect the result. 

There remains only the question of sen- 
tence. Asremarked by the learned Bes- 
sions Judge, Daulat Ram has got off with 
a comparatively light sentence. But there 
were reasons for the Magistrate taking a 
lenient view of his case. It does not there- 
fore call for any interference. As regards 
the sentences passed against Kunwar Sen 
and Babu Lat under s. 12U-B 420, the 
learned Sessions Judge held that as the 
proposed bank was never actually opened 
because a commencement certificate could 
not be obtained, the maximum sentence 
which could be awarded against them, in 
the light of ». 116, Indian -Penal Code wes 
only one-fourth of the maximum sentence 
provided for the substantive offence. The 
maximum sentence prescribed by s. 420 
isseven years’ rigorous imprisonment, Thus 
it will appear that Kunwar Sen has been 
awarded the maximum sentence for the 
offence of conspiracy. Babu Lal also bas been 
awarded a sentence of eighteen months’ 
rigorous imprisonment together with a fine 
of Rs. 200 when the maximum which could 
be awarded against him was one year and 
‘nine “months, As the specific acts of 
cheating proved against Kunwar Sen and 
ofience of forgery established against 
Babu Lal are parts of the same transac: 
tion, I think in the circumstances, the 
‘sentence for cheating passed against 
Kunwar Sen and the sentence for forgery 
passed against Babu Lal should run con- 
currently and not consecutively, with the 
sentence for conspiracy passed against 
both these accused, ood. 

I modify the order of the lower Court 
accordingly. Subject to this modification 
idismiss all the three applications, Babu 
Lal accused must surrender to his bail at 
once, 


N./4, Order modified. 
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LAHORE HIGH CCURT. 
First Civil Appeal No, 2798 of 1928. 
November 16, 1932. 
HARRISON AND ADDISON, JJ. 
BAIJ NATH AND oTagRs— 
DerznpsNTa—APPESLLANTS 
versus 
RATTAN LAL—PLAINTIFF 
— REIPONDENT 

Hindu Law—Adoption by widow—Authority to 
adopt—Strict construction—Authority to adopt with 
consent of Four executors—Consent of two not obtained 
—Validity of adoption. 

Where a testator appointed four executors and 
directed by his willas follows: “After my death 
the aforesaid executorsshall be competent to choose 
a boy from a good family in the brotherhood and 
have him adopted by my wife on my behalf”, and 
the widow adopted a boy without obfpining the 
consent of two of the executors though all the four 
executors had jointly taken out probate ; 

Held, that the will must be strictly construed in 
such cases and the adoption was invalid, Pudum 
Singh v. Koer Oadey Singh (2), Rajendra Prasad 
Bose v. Gopal Prasad Sen (3) and Amrito Lall Dutt 
v.Surnomoye Dasi (4, referred to. Bal Gangadkar 
Tilak y. Shri Shriniwas Pandit (5), distinguish- 


ed, 

Firat Civil Appeal from the decree of the 
Subordinate Judge, Firat Olase, Delhi, 
dated the Sth November, 1928. 

Messrs, Kishan Dayal, Bishan Narain and 
Bhagwat Dayal, for the Appellants. 

Messrs. Nawal Kishore, Ajit Parshad and 
Mehar.Chand Mahajan, ior the Respondent. 

Addison, J.—Thbe following pedigree- 
table is necessary in order to. understand 
the facts of this case. 














SALIG RAM 

= Mal. ig as Dass, 

Basheshar Nath. Peare Lal, 
Rattan Lal, | 
plaintiff. | 
| | ee 
Gauri Mal, Ambe Mal. Baij Nath. 
(defendants,) 


Basheshar Nath was the brother of the 
three defendants in the suit, 7, e., Peare Lal 
was bis father. He was, however, adopted 
by Naneh Mal, who separated from Peare 
Lal. This adoption was contested in the 
trial Court, but it was admitted before us 
that he was duly adopted. The minor 
plaintiff Ratan Lal claims to be the adopted 
son of Basheshar Nath. He was found by 
the trial Judge to be the validly adopted 
son of Basheshar Nath and a preliminary 
decree was, therefore, granted him tor 
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partition of his half share in the suit prop: 
erty as well as for accounts. Against this 
decision the defendants have preferred 
this appeal. 

The only questions argued before us in 
the appeal were the factum and the validity 
of the adoption of Ratan Lal by Basheshar 
Nath’s widow. Basheshar Nath died of 
cholera on the 26th April, 1909. He left a 
will dated the 25th April, 1509, by which 
he appointed four executors, namely, Peare 
Lal his natural father, Peshi Mal, Mool 
Ohand and Bashambar Nath. In para. 
5 of that will he stated as follows:— 

“After my death the aforesaid executors 
shall be competent to choose aboy from a 
good family in the brotherhood and have 
him adopted by my wife on my behalf.” 

In para. 5 of the plaint it is alleged 
that, according to the directions of 
Basheshar Nath contained in the will 

-Musammat Saraswati, his widow, adopted 
the plaintiff in 1911 while the ceremonies in 
connection with the adoption were also 
performed in 1913, In the pleas the allege- 
tions contained in para. 5 of the plaint 
were totally denied, Farther, plaintift’s 
Counsel stated before issues on the 3rd 
December, 1927, that the plaintiff was adop- 
ted in or about September, 1911 by the 
widow. It is obvious that para. 5 of 
the plaint is badly worded for it does not 
make clear how the plaintiff could have 
been adopted in 1911 and the ceremonies 
performed in 1913. In particular it is not 
stated when the all-imprortant ceremony of 
giving and taking was performed Balak 
Ram High School, Panipat v. Nanu Mal (1). 
[His Lordship referred to the evidence on 
the factum of adoption and continued :] 

I, therefore, hold the factum of the 
adoption proved and consider that the 
words about adoption in 1911 in para, 
5 of the plaint must be freely construed to 
mean that the boy was brought to the 
house in 1911, while the formal adoption 
took place in 1913. This may also explain 
why Peare Lal did not pursue his petition 
to be appointed guardian ofthe child, but 
allowed it to be dismissed in default. 

The much more difficult question of the 
validity of the adoption must now be 
decided. Three of the executors named in 
Basheshar Nath's will applied for probate 
of that will in the Court of the District 
Judge, Delhi, Pesre Lal, the fourth execu- 
tor filed a caveat and resisted the grant of 
probate. He, however, added that if pro- 


(1) 128 Ind, Oas. 532; 11 Lah, 503 at p. 506; 31 P. 
L, E. 509; A. I, R. 1930 Lah. 579. 
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bate was grented it should be granted to 
him jointly with the thres executors apply- 
ing for probate. This was agreed to. 
After a strenuous contest the validity of the 
will was upheld and probate granted to all 
four executors on the 30th July, 1910. It 
isin evidence that after thatthe exe- 
cutors instituted suits, took accounts and 
prepared lists of property. Two of the - 
executors Peshi Mal and Basheshar Nath 
(P.W. Nos, 13 and 14) have stated that after- © 
wards they left the management of the - 
estate to Peare Lal, Further, Peshi Mal 
has stated that he waspresent at the adop- - 
tion of the child and that it was Peare Lal ` 
who, in accordance with the provisions of 
the will, brought the plaintiff from Matan - 
and had him adopted by the widow. But 
there is nothing in his evidence to the 
effect that he was consulted in advance’ or : 
that he agreed to the adoption of 
this boy, unless this can be presumed from - 
his presence at the giving and taking. ~ 
The other executor Beshambar Nath was 
not present at the adoption and has not 
stated that he was consulted about the - 
choice of this boy or that he agreed to it. 
He too has clearly said that it was Peare ` 
Lal who chose the boy from the members 
of his own family. Thereis no evidence of - 
any kind about the fourth executor, Mool - 
Chand, and it is not known whether he was 
present, whether he was consulted before 
the aioption, whether he knew about it or- 
whether he acquiesced in it. The other 
witnesses emphasize the fact that ‘it was 
Peare Lelsalone who had the boy adopted. 
Sundar Singh (P, W. No. 16) has said that 
Psare Lal brought him in order to be. - 
adopted by the widow, as the will directed 
Peare Lal and the widow, to make the 
adoption. Rangi Mal (P. W. No 17) deposed 
that Peare Lal said that he bad brought 
the boy. Panna Lal(P. W.No. 20) stated that. 
the plaintiff was adopted, having been 
brought by Peare Lal according to the 
wishes of Basheshar Nath, Mini Mal 
(P. W. No. 21) said that Peara Lal brought 
a boy who was adopted, Even Sukhen Lal 
(P. W. No.34), who is the father of the 
plaintiff, has deposed that it was Peare Lal 
who brought him for adoption and had him - 
adopted by the widow. He too, makes no 
mention of the other executors, 

Another very important fact in this con- 
nection is the will of Musammat Saraswati, 
widow of Basheshar Nath, dated the 30th 
October, 1920, in which occur the following 
worde:— 

“Alter the death of my husband, I, the ~ 
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testator, according to his instructions and 
withthe consent of Peare Lal, my kusb- 
ard's uncle, have adopted Ratan Lal in the 
name of my husband.” 

There is no escape, therefore, from the 
conclusion that the only one of the executors 
who chosethe boy and had him adopted 
by the widow wes Peare Lal. Though the 
implied consent of one of the other execu- 
tors, namely, Peshi Mal, may be deduced 
from his presence at the giving and taking, 
itis clear that he took no active part of any 
kind, As regards Mool Chand there is no 
evidence of implied or expressed consent 
and the same remarkistrue of Bashambar 
Nath whose own statement as a witness 
makes it clear that he had nothing to do 
with it. 

It remains, therefore, to find out the 
meaning of para. 5 of  Basheshar 
Nath’s will. The words have been given 
above. In my judgment they give the 
widow power to adopt a eson to 
Basheshar Nath provided that the boy has 
been chosen from a good family in the 
brotherhood by the executors. At the time 
of Basheshar Nath’s death his wife was 15 
or 16 years old and this restriction upon her 
power of adoption was obviously made in 
the interests of her husband so that a 
properchild be adopted into the family. 
Some argument was addressed to us on 
behalf ofthe appellants that the power of 
adoption was given jointly tothe executors 
end the widow, but I do not think that the 
clause bears that construction. 

In Pudum Singh v. Koer Oadey Singh (2) 
their Lordehips of the Privy Council said 
thatan authority conferred upon a widow 


to adopt by her husband must be strictly ` 


carried out as the adoption is for the benefit 
of the deceased husband and not for that of 
the widow. Their Lordships said the same 
thing in Rajendra Prasad Bose v. Gopal 
Prasad Sen (3), In thatcase the authority 
was to the widow to adopt with the permis- 
sion of her deceased husband's futher, who 
died before th: adoption was made. After 
his death the widow adopted a son to her 
husband. It was held thatshe had no power 
to do so and that the adoption was invalid. 
In another case the authority was to the 
effect that the widow and two persons who 
were made joint executors along with her, 

(2) 12 M.I.A, 350; 2B.L. R. 101; 12 W. R. P. O. 
J; 2 Suther 219; 2 Sar. 447 (P. O,). 

(3) 127-Ind, Oas 743; 10 Pat. 187; (1930) A. L. J. 
1184; -11 P. L. T. 587; A:I. R.1930 P.O, 242; 32 L. 
W. 324; 52-0- L. J. 287; 34 O. W. N. 1161; 59 M. L. 
J.. 615; 7 O W. N. 262; Ind. Rul. (1930) P. 0.359; 32 
Bom. L. R. 1588; (1931) M, W. N. 189 (P. 0). 
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should adopt a son to the testator, It was 
held that this was not a valid authority as 
the authorization must bein favour of the 
widow alone though her power might be 
restricted by requiring the consert of the 
other executors. It was held that the 
authority would not bear the latter construc- 
tion and the adoption was thus invalid: 
Amrito Lal Dutt v. Surnomoye Das (4). 

This subject is also discussed in para, 454 
of Mulle’s Hindu Law, 7th HEdition. 
Another case which may be referred to is 
Bal Gangadhar Tilak v, Shri Shrinivas 
Pandit (5). In that case five trustees were 
appointed bya Hindu testator who gave 
power to his widow to adopt a son with 
their consent and advice. One of the 
executors declined to act and probate of 
the will was taken out by the other four, 
It was held that the consent of the declin- 
ing trustee was not neceseary and that the 
adoption made with the consent of the other 
four trustees was valid, In the case before 
us ail four executors took out probate 
while the consent of only one, namely, 
Pesre Lal was taken to the adoption of the 
plaintiff. Even assuming that the presence 
of Peshi Malatthe ceremony of giving and 
taking is enough to prove his implied 
consent to the selection, it is clear that the 
other two executors who took out probate > 
were not consulied and that the adoption 
wes made by the widow with the express 
concent of Peare Lal alone. The will of the 
husband must be strictly construed as it 
was meant to restrict the widow's power of 
adoption. Under the authority of the 
husband the executors had to choose the 
boy and not Peare Lal alone. In fact, ifit 
had not been for the appointment of the 
three other executors in the first instance, 
Peare Lal might have succeeded in getting 
the will shelved, as he strenuously contended 
during the probate proceedings that it had 
not been duly executed. This is nota case 
in which one of tha executors did not take 
out probate asin Bal Gangadhar Tilak v. 
Shri Shrinivas Pandit (5). All did so. All, 
therefore, had to concur in choosing the boy 
and this they did not do. It follows that 
the adoption was invalid and against the 
authority of the deceased husband, 

For the reasons given, I would accept the 
appeal and dismiss the suit, As the appel- 
lanis have had to give up their contention 


(4) 27 O. 996; 27 I. A.128;40. W. N. 549; 2 Bom. 
L. R. 446; 7 Sar. P. O. J. 633 (P. O.). 

(5) 29 Ind. Oas, 639; 39 B. 441; 13 A. L. J. 570; 19 
O. W.N.729; 17 Bom. L. R. 527; 22 O. L.J. 1; 29 M. 
L. J. 34; 18 M. L. T. 1; (1915) M. W. N. 484;2 L W. 
611; 42 I, A. 135 (P. OJ), 
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that Basheshar Nath was not validly adopted 
to Naneh Mal and as they have failed to 
disprove the factum ofthe plaintiff's adop- 
tion, I would leave the parties to bear their 
own costs throughout, 

Harrison, ¢.—I agree. 

a. Appzal accepted. 
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OUDH CHIEF COURT. 
First Oivil Appeal No. 48 of 1931. 
April 8, 1932, 

Wazie Hasan. O. J. ano Raza, J. 
RAMESHWAR BAKHSH SINGH 
AND OTHE :8 —DEFENDANT3 —APP&LLANTS 
versus 
BALRAY KUAR AND oragas—PLiiNnTIFFS 


AND DargNDaNTs—RssroNDENTS 

Will—Construction—Absclute or limited estate— 
Guiding principles of construction—Presumption that 
whole interest was conferred—Ikrarnama, ‘malik 
mustaqil, ‘imlak’, ‘rasnashin’ and ‘janashin’, meanings 
of—Gift over repugnant to absolute estate—Validity 
—Uncertainty of subject-matter—Validity of gift— 
Personal law of devisee, whether overrides wishes of 
testator—Oodicil, value of, in construing will— 
Oudh Estates Act (I of 1869), s. 22— Will of taluq: 
dar—Construction—Law of inheritance, 

Where property is bequeathed to any person, he 
is entitled tothe whole interest of the testator 
therein, unless it appears from the will that only 
a restricted interest was intended for him. 
Raghunath Prasad Singh v. Deputy Commissioner of 
Partabgarh (1), followed. [p, 202, col. 1 | 


Where the material portion ofa will relating to 
talugdari and non-talugdari estate ran as fol- 
lows :— 


“At present I own and possessan estate in the 
Fyzabad District andin futureafter the death of 
my respected mother .....................the estates of 
Sultunpur, Jaunpur, and Azamgarh also will come 
into my possession and ownership: besides this 
any other estate... see... esme kerene 
.. might be found to have been owned by me. In 


which he himself possessed in them in favour of his 
wife, and the words used by the testator in the 
will being of the greatest amplitude the will confer- 
red an absolute estate on the devisee. Raghunath 
Prasad Singh v. Deputy Commissioner of Partabgarh 
(1), referred to. [p. 202, col. 2.] 

The word “ikrarnama” literally means a deed 
of declaration. [p. 202, col. 1] h 

It isa very good mode of construing an in- 
strument to take a man's own words when the mean- 
ing appears doubtful ; it isa good mode of getting 
at his meaning to see what he himself thought ‘he 


had done. Williamson v., Advovate General of 
Scotland (6), followed. |p. 202, col 2.) 
Where interpretation of a will is doubtful the 


language ofthe will may be interpreted by that of 
the codicil. [p. 202, col. 1.] 
[Oase law discussed ] ‘ha. 
Where a testator says that he has made his wife 
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‘malik mustaqil’ (permanent owner) and that she has 
and will have the sams ‘ikhtiarat malikana’ (pro- 
prietary powers) as the testator himself has, an abso- 
lute estate should be deemed to be conferred. Bhaidas 
Shivdas v. Bai Gulab (8) and Sasiman v. Shib Nara- 
yan (9), referred to. [p. 203, col 1] 

The word “ imlak” means “property owned ", 
The words “landed property " do not fully convey 
its meaning in English. [ibid ] 

‘Rasnashin’ and ‘janashin’ are words of Persian 
language and though they are frequently used in 
documents written in the 
they retain the same meaning as they convey in 
Persian. The most appropriate equivalents in which 


Indian vernacular Urdu | 


they can be rendered for the purposes of the trans- _ 


lation are “ successor " 


and “locum tenens.” [p. 
203, col. 2 ] 


A giftfor life with a general power of appoint- 


ment should be construed to amount toa gift ofan 
absolute estate. [p. 204, col. 2.] 

[English case law referred to.? 

Where a testator gives the devises a general 
power of transfer and the liberty to appoint his or 
her successor the devisee gets an absolute 
[ibid.] 


The lawof inheritance applicable to a devisee will . 
have its course in spite of the wishes of the testator to ‘ 


the contrary. Raghunath Prasad Singh v. Deputy 
Commissioner of Partabgarh (1), Jotendramohan 
Tagore v.Ganendramohan Tagore (14) and Lal Ram 
Singh v. Deputy Commissioner of Partabgarh (15), 
referred to. [p. 205, col. 1.] 

A gift over must be rejected as repugnant to an 
absolute estate conferred. [p. 206, col. 1.] . 

[English cases referred to. 

A gift over becomes void ffor uncertainty in the 
subject-matter of the gift. 
Gulab (8). referred to. [ibid ] 

[English cases referred to.] | 

First Oivil Appeal against the decree of 
Nanavatty, J, dated the 16th March, 


1931. 


Sir Tej Bahadur Sapru,Messrs. A, P. Sen, : 


M. H. Kidwai, and L, N. Shukla, for the 
Appellant, 

Mesers. Ali Zaheer, 
Kanhaiya Lal, Ganpat Sahai. S. N, Sri- 
vastava and Bhagwati Nath, for the Re- 
spondent, 


 Judgment.—This is the appeal by, 
defendants Nos. 1, 4 and 5 from the decree ' 


of our learned brother Nanavutty, J., 
sitting on the original side of this 
Court The bulk of the property in suit 
is talukdari property and it is stated in 


Schs. A and O (<i) of the schedules at- ° 
The property des- : 
cribed in Sch. B is the property which ' 


tached to the plaint. 


the last male holder of the estate in 
questicn acquired and the property men- 


tioned in Scb. Dis the property which was ` 


acquired by the Jast holder of the estate 
Musammat Annepuraa Kus, Schedules 
A nd O (1) require some further elucida- 
tion. Under e. & Ouch Estates Act, 
ltĉ9, eix lists were pre:cribed to be pre- 


pared within six months after the pass- - 


Ghulam Imam} : 


estate.: . 
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ing of the Act. These lists -were accord- 
ingly prepared and published under s. 9 
of the Act, Under s. 10.of the same 
Act, persons mentioned in the lists were 
to be treated as talukdars or grantees as 
the case may be. In List No. 1 at No. i31 
and again in List No. 3 at No, 47 the 
names of Babu Udres Singh and Babu 
Ohandres Singh were jointly entered as 
talukdars oftthe Estate of Meopur Dhaurwa 
in the District of Fyzabad, At a subsequ- 
ent period of time which is not known 
precisely the estate was divided between 
the two co-owners info the proportions of 
14 and 1. The larger portion went to 
the share of Babu Udres Singh as re- 
presenting the senior and the smaller 
portion was: allowed to Babu Ohandres 
Singh as representing the junior line. 
The allotment in these proportions was, 
it is agreed, according to a family custom. 
In the present case we are not concerned 
with the question of succession in the 
junior line. In the senior line Indersen 
Singh, son of Udres Singh, was the last 
male holder of the 14 shares of the ees- 
tate. Babu Indersen Singh also acquired 
mostly by means of transfers large por- 
tions of another estate called Meopur 
Baragaon entered at No. 130 of List No, 1 
and at No. 46 of List No. 3of the lists pre- 
pared under s. 8 of the Act of 1869. 
This estate was originally owned by 
Babu Amres Singh, who was also a des- 
cendant of the same ancestor. as Babu 
Udres Singh: and Babu Ohandres Singh, 
Schedule A attached to the plaint contains 
the villages of the festate of Meopur 
Dhaurwa which had fallen on partition 
to the share of Babu Udres Singh and 
Seb. O (1) comprises villages and shares 
of villages which Babu Indersen Singh 
had, acquired out of the estate of Meopur 
Baragaon, . 

Babu Indersen Singh diedon 4th June, 
1918 and it.is common ground that he 
was succeeded in the possession of the 
properties described in Schs, A, O (1) and 
B by his. widow, Musammat Annapurna 
Kuar. Musammat Annapurna Kuar had a 
two-fold title to the estate of her husband: 
(1) as the senior surviving widow under 
cl. (7), 8. 22 of Act I of 1869, as it stood 
before the amendment made by the Local 
Legislature in the year 1910 (U. P. Act III 
of 1910) and (2) under the will of her 
husband dated 15th March, 1899 (Ex. 4), 
The plaintiff, Thakurain Balraj Kuar, is 
the second widow , of Babu Indersen 
Singh, Thakurein Balraj Kuar was married 
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to Babu Indersen Singh in or about the 
year 1309. Babu Indersen Singh had also 
left a daughter, Thakurain Brijraj Kuar 
surviving him born of Thakurain Jadu- 
nath Kuar, who had died in the year 1892, 
The defendants to this suit are-the five 


sous of Thakurain Brijraj Kusr, Thaku- 
rain’ Balraj Kuar, the plaintif has 
also a daughter, Thakurain Hemraj 


Kuar. 

On 22nd November, 1923, Musammat 
Annapurna Kuar executed a will (Ex. 3). 
There is no question in this case as to 
the nature of the devise contsined in the 
will of 22nd November, 1923. Admit- 
tedly Musammat Annapurna Kuar con- 
ferred a life estate on Thakurain Balraj 
Kuar in the whole of the estate,in guit 
and on the determination of that estate 
a full and proprietary right in the same 
on Thakurain Brijraj Kuar the mother of 
the defendants and Thakurain Hemraj 
Kuar, the daughter of. the plaintiff, in 
equal shares. Musammat Annapurna Kuar 
died on llth yune, 1929. Controversy 
then arose in the Oourts of Revenue bet- 
ween the plaintiff and the defendants as 
to the right of succession to the estate in 
suit and it centred on the interpretation 
of Indersen Singh’s will dated 15th March, 
1899. and a document styled as ikrarnama 
(deed of declaration) executed by Inder- 
sen Singh on 2sth September, 1910. The 
Oourts of Revenue held that under the 
dispositions made by Indersen Singh 
Musammat Annapurna Kuar had acquired 
a life estate only and that on the deter- 
mination of that estate there was a gift 
over in favour of the defendants. The 
plaintiff Thakurain Balraj Kuar having 
been defeated in the Oourta of Revenue 
has filed the suit, out of which this appeal 
arises, : 

On the question of the interpretation 
of the will of 15th March, 1899 and the 
desd of declaration dated 29th Septem- 
her 1910 the learaed trial Judge has held 
that Musammat Aunapurna Kuar acquired 
an absolute estatein the subject-matter of 
the devise and that there was no gift 
over in favour of the defendants but even 
if there. was it was invalid, On these 
findings the plaintiff's suit has been de- 
creed. [t wilt be seen from what has 
been stated above thatif thereis nogift 
or a valid gift in favour of the defendants 


. and that even if Musammat AnnapurnaKuar 


hadonly a life interest in the estate of 


. her husband either under the will of 151i 


March 1899 or under the provisions of cl..(7), 
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e, 22, Oudh Estates Act, 1869, the plaintiff 
has a title at law under cl. (8) of the same 
section. The main question for decision 
in the appeal, therefore, is as to whether 
the interpretation placed by the learned 
trial Judge on Indersen Singh's will of 
15th March, 1899, is corrrect or not. We 
heard arguments forseveral days on this 
question and took time to consider our 
judgment. We have come to the conclusion 
that the finding ofthe learned trial Judge 
should be affirmed. 

Before we enter into the question of the 
interpretation of the will of 15th March, 
1899, we take leave to state that this will is 
made in a high-flown Urdu language and 
itis agreed that Indersen Singh was well 
versed in it. The learned Oounsel, who 
appeared in theappeal before us on both 
sides, argued the ques‘ion of the interpre- 
tation with reference to the original will 
and not its translation though the latter 
was looked into now and then with a view 
to diecover whether it was correct or notin 
all respects, The learned Counsel frequent- 
y appealed to us to bring to bear on this 
question our own know’edge of the language 
of the will. Obviously we could not 
but respond to that appeal. The Urdu 
langusge in which ike willis made is the 
language of the testator., Lt is the language 
of the Couneel of the parties and it so hap- 
pens that it is thelanguage of both of us. 
Thia litigation may however be carried 
further on appeal to their Lordships of 
the Judicial Committee. In this judg- 
ment, therefore, we would refer to the 
translation of the willincorporated in the 
judgment of the learned trial Judge, 
which was accepted to be correct for all 
practical purposes in that Court as well 
as-before us: but we must, we think, state 
frankly that our own conclusions on the 
question of the interpretation of the will and 
the deed of declaration of 29th Saptember, 
1910, were materially affected by our 
knowledge of the language of those two 
documente, 

From the will read as a whole two 
circumstances of a highly significant nature 
emerge, The first is the testator's implicit 
faithand trust in his wife, Musammat 
Annapurna Kuar, to whom he was greatly 
attached. Thesecond is his graat anxiety 
which almost dominated the whole of his 
conduct in lifetbatin no event and under 
no circumstances should any member of 
Ohandres Singh’s branch succeed to this 
estate, At the date of the will Indersen 
Singh was a young man of 27 years of 
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age but had no male issue. By his first ° 


married wife who had died Indersen Singh- 


hada daughter Brijraj Kuar who at the’: 


time of the making of the will was an infant 
circum- ' 


about eight years old. In these 
stancesit is onlyjreasonable to suppose 
that he would make a will of sucha nature 


ag would effectively debar the succession ~ 


of the collateral branch and ensure a per- 
manency of estate in Musammat Annapurna 
Kuaer, which would enable her to make 
provision for his daughter and daughter's 


„issue or enable the daughter and her issue . 
to succeed by right of inheritance to the. 
estate of his wife, Musammat Annapurna 


Kuar, 
The willis divided into two main parts; 


the first part may be called the preamble, - 
The second part consists of seven clauses : 


or conditions, . The 
the properties in the pcssession and owner- 
ship of the testator at the date of the will 
and it also refers to other properties which 
he may acquire thereafter. These proper- 


preamble describes ~- 


v p 


ties admittedly consist both of talukdariand ` 


non-talukdari estates: 

“Atapresent I own and possess an estate in the 
Fyzabad Districtand in future after the death of 
. the estates of Sultan- 
-pur, Jaunpur and Azamgarh also will come into my 
possession and ownership; besides this any other 
estate which noe 


“owned by me.’ 


It isclear that in describing his own 
interest in the subject-matter of the devise 
he uces the expressions, “I own and pos- 
sess,” “my possession and ownership” and 
“owned by me.” After this description of 
the property and of his interest therein the 
testator Bays: 

“In respect of all this property I make a will 
according to the conditions below in'favour of 


my high placed wife Musammat 
Saheba.”’ 


Having regard to the setting in which 
these last quoted words appear the inter- 
pretation which we place on the language 
of the willis that the testator has made a 
Cevise not only of the properties described 
by him with refersnce to geographical 
situations but also of the same interest 
which he himself posseesed in them in 
favour of his wife If there were nothing 
elsein the will there could be little doubt 
thet the words used by the testator in the 
preamble of the will are of the greatest 
amplitude and would confer an absolute 
estate on the devisee. The following 
observation of their Lordships of the 
Judicial Committee inthe casa of Raghu- 
nath Prasad Singh v. Deputy Commissioner 


. might be found to have -been ` 


Annapurna Kuar- ` 
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of Partabgarh (1) at pags 377* is 
literally applicable to this case: 

“Therule of construction embodied in s. 82, Succes- 
sion Act of 1865, which applies to this will, is that 
where property is bequeathed to any person, he is 
entitled to the whole interest of the testator therein, 
unless it appears from the will that only a restricted 
interest was intended for him.” 

It is contended on behalf of the appal- 
lants that the clauses attached to the devisee 
contained in the earlier part of the will 
indicate that only a restricted interest was 
intended to be conferred on Musammat 
Annapurna Kuar. Thisargument natural- 
dy takes us into the question of interprete. 
tion of the clauses but before we do so we 
must advert to the deed of 29th Ssptember, 
1910 (Ex. 
as ikrarnama which expression literally 
means a deed of declaration but it was 
agreed in tke trial Court that it constituted 
a codicil to the will of 15th March, 1899. 
In the memorandum of appeal filed by the 
appellants in this Ocurtalso it is deecrib- 
ed asa codicil. In the arguments before 
us however the learned Counsel for the 
appellants exhibited considerable ehy- 
messin calling it a codicil. We think it 
matters vary little aa to what name is given 
tothe document of 23th September, 1910. 
Its contents clearly show that itia a codicil, 
A codicil is defined both in Act I of 18.9 
and the Succession Act (XXXIX of 1425’; in 
B. 2 of the former Act as such: 

“Oodicil means an instrument made in relation to a 
will and explaining, altering or adding to its disposi- 
tions. Itis considered as forming an additional part 
of the will;” 
ia the latter: 

“codicil means an instrument made in relation 
to a will, and explaining, altering or adding to its 
oa isan and shall be deemed to form part of the 
Will. 

The learned trial Judge has slso trans- 
lated this document: in his judgment and 
his translation was accepted by both sides 
as substantially correct. Ea facie this deed 
of declaration purports to explain the 
devise contained in the will of 15th March, 
1869 It aleo makes provicion for the suc- 
cession of a son bornof the womb of 
Musammat Annapurna Kuar in prefere- 
nce to the son born of the womb of Thak- 
urain Balraj Kuar even though the fcrmer 
may ke younger in age than the latter. The 
deed also reiterates the testator’s anxiely to 
exclude the succession of his uncle’s line, 


(1) 120 Ind. Cas. 641; A. I. R. 1929 P. O. 283: 56 
I. A. 372; 4 Luck. 483; 30 L. W. 619; GO W. N. 862; 
34 O. W.N 61; (1929) A. L. J. 1265; Ind. Rul (1930) 
P. O. 7; 32 Bom. L,R.129; 58M. L.J.l; 5LO L J. 
16(P. 03. 
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The testator further undertakes not to . 
revoke the will of 15th March, 1899, under 
any circumstances, This being the true 
nature of the document, itmust be tréated 
as a codicil and as such, 1t must form part 
of the will of 15th March, 1899, for the pur- 
poses of construction. i 

In explaining the nature of the devise 
in favour of Musammat Annapurna Kuar 
contained in the will of 15th March, 1899, 
the testatorsays that by that will he has 
constituted Musammat Annapurna Kuar 
“malik mustaqil” (permanent owner) aad 
that she has and will have the same ‘ ikhtia- 
rat malikana” (proprietery powers) as the 
testator himself has. < 

On behalf of the appellants it was 
argued in relation to the codicil that. it 
contains an incorrect reference to an 
atsolute estate as given by the will though 
in fact no such estate is given and therefore 
the codicil does not affect the nature of the 
estate given by the will. In support of the 
argument several cases, for instance Skerratt 
v Oakley (2), Mackenzie v. Bradbury (3), 
Darley v Marton (4) and Lindon v. Ingram 
(5) were cited and a passage at p. 830 in 
Theobald on Wille, Ein, 8, and another 
passage in Jarman on Wille, Vol. 2, pp. 604 
aod 605 Edn. 7, were read. The argument 
on behalf of the plaintiff-respondent is that 
there is no question of an inaccurate recital 
of the devise contained in the willand the 
codicil may bareferred to in order to show 
the view which the testator himself took of 
the language used in his will. In support of 
this argument the learned Counsel for the 
Plaintiff cited the following cases: William- 
son v. Advocate General of Scotland (6), 
Lindon v, Ingram (5), Ormond Investment 
Co.v. F. Betta (1)and Darley v. Martin (4). ` 
The principle of construction involved in 
these arguments is, we think, perfectly clear 
and it is thie: 

“Tt is a very good mode of construing an instru- - 
ment to take a man’sown words when the meaning 
appears doubtful; I think it is a good mode of getting 
at his meaning to see what he himself thought he had 
done;” per Lord Brougham in Williamson v, Advocate 
General of Scotland (6). 

Our own construction of the will is, as 
we have already stated, that it conferred 


wo (17983101 E. R. 1094;7 T. R. 492;4 R. R. 
4. 
zË (1865) 55 B. R. 1036;35 Beav. 617; 147 R. R. 
(1) (1853) 138 E. R.1363: 13 O. B. 683; 22 L. J. O, P. 
249; 17 Jur. 1125; 93 R. R., 688. 
(5) (1994) 2 Oh. D. 52; 73 L.J. Ch. 507; 90 L. T 
502; 52 W. R. 603. ‘ 
(6) (1843) 8 E. R. 641; 10 Ol. & F.1; 59 R. R. 1. 
(7) (1927) 2 K. B. 326; 96 L. J. K. B. 634. 
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an absolute estate on Musammat Annapurna 
Kuar. The arguments advanced on behalf 
of the appellants when given due weight 
may howevex render tbis interpretation 
doubtful. This being the situation, the 
language of the will may ba interpreted 
by that ofthe codicil. Adopting the 
course we find no room left for contro- 
versy a3 to the nature of the estate 
which the testator intended to confer on 
Musammat Annapurna Kuar by means of 
the devise contained in the will of 15th 
March, 1899. We have already stated with 
sufficient details as to what the testator 
has said in the codicil as tothe estate 
which he had conferred on bis wife, Vusam- 
mat Annapurna Kuar, by ‘the aforemen- 
tioned will. Indeed on the true effect of 
the langusge used in the codicil no 
argument was addressed to us on behali 
et the appellants and we are of opinion 
that there is no room for any argument, 
The testator says that he has made Husam- 
mat Annapurna Kuar malik mustaqil 
(permanent owner’ and that she bas and 
will have the same “ikhtiarat malikana” 
(proprietary powers) as the testator himself 
has—Bhaidas Shitdas v. Pai Gulab (8), 
Sasiman v, Shib Narayan (9), We will 
now go back to the clauses contained in 
the will. 

Clause 1.—This clause again dessribes 
the subject matter of the devise in words 
of suf€cient amplitude to cover the pro- 
prietary interest of the testator. Indeed 
one of the words used in describicg it is 
imlak (property owned). The tranelation 
“landed property” does not fully con- 
vey the sense of the word imlak. Within 
this clause, in describing the nature of 
the estate devised inthe earlier portion 
of the wil], the testator uses the follow- 
ing words: 

“with full power oftransfer of every description,” 
and again 

“she may sell any share or part of the land or 


the entire estate or she may make any other kind of 
transfer.” 


On behalf of the appellants it was 
argued thatthe expression “on the occa- 
sion of any suitable and proper necessity 
arising” restricts the estate conferred on 
Musammat Annapurna Kuar to an estate 


(8) 65 Ind. Oas. 974; A.I.R. 1922 P. O. 193; 49 

JA 1; 46 B.153; 26 0. W. N. 129; 15 L.W, 412; 
20 A. L. J. 289; 42 M. L. J. 385; 35 U. L. J. 314: 
24 Bom. L. R. 551 (P, G.), 

(9) 66 Ind. Oas. 193: A. I.R. 1922 P, O. 63; 491. 
A. 25; 1 Pat. 305; 15 L. W. 434; 26 O. W. N.425; 
42 M. L. J. 492; 30M. L. T. 242; 20 A.L. J. 362: 
35 0. L. J. 427; 24 Bom. L. R. 576; (1922) M. W.N, 
368; 3 P, L. T, 133 (P. O). 
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ofa Hindu widow. We are unable to 
accept this argument. Ia our opinion the 
expression relied upon simply connotes 
the wishes of the testator sgainst an act of 
waste on the partof Musammat Annapurna 
Kuar, Farther, the expression in the will 
isas follows : i 

“hamesha is taur se qabiz wa mutasarrif 
rahen ki bazarurat munasib wa jaez..." 
(always to remain in possession and en- 
joyment in such a manner that whenever 
any suitable and proper necessity arises 
may sell . . . .) Tous itis the mode of 
pəssəssion and enjoyment which is quali- 
fisd by the restriction “suitable and pro- 
pər nezessity.” Tns restriction, therefore, 
is a surplasaga—Sarju Bala Debi v. Jyotir- 
moyee Debi (10). The words descriptive of 
the interest are the words “ba tamami 
tkhtiarat intiqal har kism” (with full 
powers of transfer of every description). 
It ssem3 to us thatths power to decide as 
to whether suitable and proper necessity 
for an alienation has arisen or not was to 
vest in the devisee, Musammat Annapurna 
Kuar, snd it was never intended by the 
testator that recourse should be had to 
a Oourt of Law for the determination of 
that question. With reference to the last . 
portion of thisclau3e it was argued on 
behalf of the appellants that the power 
conferred on Musimmat Annapurna Kuar 
to adopt or appoint anyone as her successor 
is merely equivalent to a permission to 
make an adoption as a Hindu widow 
according to Hindu Law. We do not 
think so, The words are “kist ko rasnashin 
wa '‘janashin apna muqarrar karen” (may 
appoint anyone as her successor and locum 
tenens. The testator has not used the 
technical expression of Hindu Law pusput 
karen nor has he used the popular phrase- 
ology of ‘gud len’ or ‘mutabanna karan,’ : 
‘Rasnashin’ and ‘janashin’ are words of 
the Persian langusge and though they are 
frequently used in documents written in 
the Indian vernacular Urdu they retain . 
the same mesning as they. convey in 


Persian. Tne most appropriate equivalents. ` 


in which we can render them for the 
purposes of the translation are ‘‘successor” 
“and locum tenens” as we have already 


said. The words “anyone” are widse ' 
enough to include a female and the. 
testator intended to include a female, 


This is amply apparent from the descrip- 

(10) 134 Ind. Cas 648; A. IL R. 1931 P. 0,179; 
58 I. A. 270; 59 O. 142; (1931) A. L. J. 555; 35 O. 
W. N. 903; 34 L W.51; 80. W.N. 944; 33 Bom. L. 
R. 1257; (1931) M. W. N. 939; 61M. L. J. 501; Ind, 
Rul. (1931) P. ©. 296; 54 0. L. J, 39938 (P. O.). 
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tion of the class of persons who are ex- 
cluded from the largest circle of “any 
one :” the excluded class being the male 
and the female 
uncle, Chandres Singh. In the original 
of the will there are no two verbs as 
they are made to appear in the transla- 
tion “adopt” and “appoint.” There is 
only one verb “muqarrar karen” (may 
appoint). The verb “muqarrar karen” is 
wholly inappropriate to denote the act of 
adoption according to Hindu Law. On 
fhe other hand, it is singularly ap- 
propriate to denote a power of appoint- 


ment, f 
The status or character of the appointee 


is described by two words “rasnashin wa `’ 
and locum tenens). 


janashin” (successor 
It seems to us that both theee expres- 
sions are intended to connote the same 
status and not two different characters, one 
of an adoptee and the other of an ap- 
pointes. They are synonymous and in 
this will they are used as such. The ap- 
pellant’s argument is also negatived by 
the fact that the person appointed by 
Musammat Aunapurna Kuar as asuccessor 
has to be her successor and not of the 
testator (janashin apna), The exprassion 
“easnashin” is also used ia cls. 2 and 4 
and that is the only expression on which 
the argument ts to the power of adoption 
according to Hindu Law van with any 
plausibility 163t. Obviously the expressioa 
“sasnashin” should be interpreted as far 
aa pos-ible in the game sense wherever it 
is used in the will. In cl. 2 Musammat 
Annapurna Kuar is given the poser to 
select as her rasnashin (successor) and such 
selected person may be even the testator's 
daughter's son cr daughter. It seems to 
us that the very idea ofa daughter's son 
being taken in adoption according to Hindu 
Law would be wholly abhorrent to the 
sentiments of a twice-bern Hindu even if 
we assume fthat he was ignorant of the 
rule of law that such an adoption is invalid. 
In cl 4 the expression “rasnashin” is again 
used. The clause deals with Musammat 
Annapurna Kuar’s power of transfer in 
favour ofjany body and by way of amplifica- 
tion of that power she is also given the 
liberty to appoint her successor. Here 
again the person appointed is to be her 
successor and the property which is to be 
held by the transferee or the successor 
is described as her property. 

' Clause 2—In the preceding paragraph 
of this judgment this clause has partly 
been dealt with. In our opinion it ex- 
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presses the testator’s wish that in the 


exercise of the power of appointment given | 
by the preceding clause his wife, Musam- - 
may, if she likes . 
(akhtiar haga) select a person from the - 


mat Annapurna Kuar, 


issue, msle or female, of his daughter to . 


succeed her. The power of appointment 


conferred by cl. 1 and reiterated in this - 


clause is absolutely general and can be 
exercised in favour of anybody, male or 


female, old, adult or an infant, except a. 


member of the excluded class specified in 
el. 1. 
is a strong indication of the testator’s in- 
tention to confer an absolute estate on 
Musammat Annapurna Kuar. 


The conferment of such a power. 


There are > 


several cases decided in England in which - 


a gift for life coupled with a general 
power of appointment is construed to 


amount to a gift of an absolute estate: . 


Bary v. Bree (11) Jebb v. Tugwell (12) and 
Re Wolston Holme Marshall v. Atzlewood 
(13). There is one more word in this 
clause which is of great significance and 
supports the interpretation which we are 
placing on this will as a whole, That 
word is “after.” This means that the 
appointment of her successor is to be made 
by means of a will and he is to come into 
posgession and enjoyment of the estate 
after the death of Musammat Annapurna 
Kuar as her davisee. All this is wholly 
inconsistent with the idea of adoption of 
a son tothe testator according to Hindu 
Law. 

With a view to test the fullest effect 
of the contention that by the use of the 
word “rasnashin” the testator intended to 
confer upon Musammat Annapurna Kuar 
the power of making an adoption in the 
character of a Hindu widow according to 
Hindu Law, we will make the assump- 
tion that the contention is correct. Still 
beyond the sssumption lies the question 
as to what was the nature of the estate 
conferred on Musammat Annapurua Kuar 
and the further question as to whether 
there is a gift over or not 
the testator’s daughter's sons. On the first 
question, we have no doubt that the will 
read as a whole and particularly with the 
aid of the codicil conferred an absolute 
estate on Musammat Annapurna Kuar. It 
may be that for his spiritual benefit and 
for the fulfilment of natural desire on the 

art of a sonless Hindu the testator also 

(11) (1834) 6 E. R. 1225; 2 Ol. & Fin. 453; 8 Bligh, 


(N. s.) 568; 37 R. R, 172. 
(19) (1855; 44 E, R. 25; 7D. M. &G.663;2 Jur, 


N. .)54; 4 W. R. 157; 109 R.R. 284. 
(13) (1881) 43 L. T. 752; 29 W. R. 414, 


in favour of’ 


i 4 

1933 
authorized Musammat Annapurna Kuar to 
make an adoption according to Hindu Law 
but there are no words in the will indicat- 
ing the intention of determining the 
estate conferred on Musammat Annapurna 
Kuar on such an adoption taking place 
and admittedly Musammat Annapurna 
Kuar has not made any adoption of that 
nature, On the latter question we are 
going to hold under cl. 3 of the will 
that there is no gift over ora valid gift 
over in favour of the testator'’s daughter's 
sous. 

Clause 8—On this clause is founded 
th3 defendants’ case of gift over in their 
favour on the’ determination of ths life- 
‘estate conferred on Musammat Annapurna 
Kuar. Now in the first place the argument 
assumes that Musammat Annapurna Kuar 
had no higher estate under this will than 
a life-estate. We have already rejected 
the assumption. In the second place we 
can discover no words of devise in favour 
of the testator’s daughter’s children. We 
are of opinion that the clause~ prescribes 
8 line of descent by inheritance to Musam- 
mat Annapurna Kuar, The devolution is 
naturally described to take place after 
the death of Musammat Aunapurna Kuar. 
The testator’s desire seems to be that the 
course of succession by inheritaace on the 
death of Musammat Annapurna Kuar 
should be the same as would have been 
his own. We think that there is no doubt 
whatsoever that this is the meaning of the 
clause under consideration. The law of 
inheritance applicable to Musammat An- 
napurna Kuar will, however, have its 
course in spite of the wishes of the testator 
to the contrary: Jotendramohan Tagore 
v. Ganendramohan Tagore (14), Lal Ram 
Singh v. Deputy Commissioner of Partabgarh 
(15) and Raghunath Prasad Singh v. Deputy 
Commissioner of Partabgarh (i). As 
observed by their Lordships of the 
Judicial Oommittee in the last-mentioned 


case:-— 

“Attempts on the part of a testator in India to 
festrict devolution of properties which he bequeaths 
to a legatee absolutely and preventing alienations of 
such properties are quite common.” 


Hmphasis was laid in the course of 


arguments on behalf of the plaintiff-res- 
pondent on the fact that cl, 3 does not 
embrace the case of there being only one 

(14) I. A. Sup. Vol.47; 18 W.R.359; 9B. L. R. 
377; 2 Suther 692; 3 Sar. 82 (P. O.). 

(15) 76 Ind. Oas. 922; A.I.R.1923 P. ©. 160; 50 
I. A. 265; 26 O. O. 257; 45 A. 596; (1923) M. W. N. 
591; 9 O.& A. L. R. 746; 21A. L. J. 777; 26.0. 0, 


257; 33 M. L. T.355; 10 O. L.J. 518; 47 M, L, Je 


60; 29 O: W, N, 86 (P. 0). 
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child of the testator’s daughter, From 
this fact the inference was drawn that 
the child was left to succeed as an heir to 
Musammat Annapurna Kuar’s ‘stridhan 
property according to Hindu Law and 
thus the estate would continue to remain 
impartible. The testator by this clause, 
the argument proceeds, preszibes imparti: 
bility of the estate when there are more 
than one child of his daughter or daughters 
entitled to succeed as heirs to the estate 
of Musımmat Annapurna Kuar, We think» 
that there is a good dealof force in this 
argument. Daughter's child or children 
could not succeed in the right of inherita: 
nee to any part of ‘the testator's estate: 
The succession to the taluka would be 
regulated by the rale of male lineal 
primogeniture and in the succession to 
the non-talukdari property the family 
custom will exculde the daughter's issue: 
sse the Wajib.ul are of Meopur Dhaurwa 
(Ex. A-1), This was agreed to on both 
sides. If the testator had devised only a 
life-estate on Musammat Annapurna Kuar 
the result would have been that immedi: 
tely on the death of Musammat Annapurng 
Kuar or at the latest on the death of hig 
second wife, the plaintiff, the estate would 
have fallen into the hands of a member 
of the collateral branch which branch he 
was sorely anxious to exclude as-is again 
clear from cl. 5 of the will, The most 
effective way to exclude that branch was 
to confer an estate of inheritance ‘on 
Musammat Annapurna Kuar and thus 
enabling the sole child of his daughter 
to succeed as an heir of Musammat 
Annapurna Kuar according to the law as 
then understood: Brij Indar Bahadur 
Singh v. Janki Koer (16), at the same time 
providing in this clause against partibility 
of the estate by laying down the condition 


that if there are more than one child 
the devolution of the estate will be 
according to the law applicable to’ 
himeelf, ; 


Another reason in support of the view 
that cl. 3 does not contain any gift over’ 
in favour of the daughter’s sons is, that 
though on the date of the will the daughter, 
Musammat Brijraj Kuar, was a mere infant’ 
but previous to the document of 29th Se- 
ptember, 19:0, three sons had been born to` 
her. One would, therefore, expect that by 
that document the testator would either 
explain his intention of having made a 
gift over by cl. 3 of the will with specific 

16) 51. A.1;1 OL. R, 318; 3 ' : 
in pb. ay ; ; Sar: 763; 3 Suth, 
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reference to the names ‘of the daughter’s 
sons or would make a fresh devise by 
way of a gift over in favour of 
those sons, He did neither. Assuming 
that cl. 3 containsa devise by way of a 
gift over in favour of the daughter's chil- 
dren the gift over must be rejected as 
yepugnant to the absolute estate which 
was conferred, according toj our judg- 
ment, on Musammat Annapurna Kuar: 
Homes v. Godson (17), Shaw v. Ford (18), 
„In re Dixon (19), In re Ashton, Ballard 
v. Ashton (20), Tripurart Lal v. Jagat 
Tarini Dasi (21), Suresh Chandra v. Lalit 
Mohan 31 Ind. Oas. 405 (22), and Jagmohan 
Singh v. Sheoraj Kuar (23). 

It was contended on behalf of the ap- 

ellants that an absolute estate can be 
Rmited by a gift overand that the latter 
holds good, In support of this conten: 
tion the case of Comikey v. Bowing Hana- 
bury (24) was cited. Wehave carefully 
considered the decision of the House of 
Lords just now referred to and have come 
to the conclusion that it does not at all 
lay down the proposition of law for which 
it has been cited. Indeed the decision in 
that case lays down no priaciple of law 
at all. It turns entirely on the cons- 
truction of the particular will in that 
case. 

We are also of opinion that the gift 
over, ifany, is void fcr the uncertainty in 
the subject-matter of the gif: It was 
not disputed that the gift is to take 
effect only on the happening of the con- 
tingency that Musammat Annapurna Kuar 
shall not have exercised her power of 
alienation and that it can take effect only 
jn respect of 80 much of the tes:ator's 
estate as she does not alienate. It fol- 
lows ascording toour judgment thaton 
the date cf the testator’s death when the 
gift over veste, though possession is deferr- 
ed to the determinstion of the prior life- 
estate, the subject-matter of the gift was 
altogether uncertain. She might have 

(17) (1856) 44 E, R., 347: 25 L. J. Ch. 317; 2 Jur 
(x. 8.) 383; 4 W.R. 415; 8 De. G. M. & G. 150, 

(18) (1878) 7 Oh. D. 660; 47 L. J, Oh. 531; 37 L, 
T, 749; 26 W. R. 235. 

(19) (1903) 2 Oh. 458; 72 L. J. Oh, 642; 88 L. T. 

2; 51 W. R. 652. 

(20) ee 481; 89L. J. Oh. 583; 1241, T. 

(31) 17 Ind. Oas. 696; 40 O. 274; 40 I. A. 37; 17 
O. W. N. 145; 13 M. L. T.1; (1913) M, W. N. 34; 17 O. 
L, J. 159; 15 Bom, L. R. 72 (P. 0.). 


. (22) 31 Ind. Oas. 405. 
(23) ag Ind. Oas. 593; A. I. R, 1928 Oudh 49; 3 


UCK. x 
(24) (1905) A. O. 84; 74L. J. Oh, 263; 92 L: T, 241; 
53 W, R.402; 21 T, L. R. 252, 
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alienated the wholeas she had the power 
to do. This clause, that is cl. 3, opens 
with the condition “in case the said wife 
does not do so.” It was agreed at the 
hearing before us and we think it is cor- 
rect that the condition relates to the events 
specified both in cl. 1 and cl, 2. This 
principle of law is supported by a series 
of cases decided in Eagland: Horwood v. 
West (25), Bull v. Kingstone (26) and Bade 
v. Eade (27) and was recently applied to an 
Indian case, Bhaidas Shivdas v. Bai 
Gulab (8), by Lord Buckmaster who re- 
ferred to the first mentioned case in his 


judgment, Also seein this connexion the 
observations of Sir Arthur Hobhouse in 
Mussoorie Bank Limited v. „Albert 


Charles Raynor (28). 

The alloged gift over fails also on 
another ground. It depends on the happen- 
ing of the contingency of Musammat Anna- 
purna Kuar not making any appointment 
in favour of any person as she was em- 
powered to under cil. 1 of the will. She 
has madean appointment by devising 
the whole of the estate in favour of the 
plaintiff for her life and thereafter in 
favour of the plaintiff's daughter and the 
defendants’ mother in equal shares under 
her will of 22ad November, 1923, On be- 
half of the plaintiff-respondent it was 
also argued that the giftover, if any, 
fails for uncertainty as to the donees in 
the class mentioned in cl. 3 and also by 
resson of the rule against perpetuity. We 
do not propose to express any opinion on 
this part of the learned Oounsel’s argu- 
ment. 

Clause 4 is as follows: 

“If Godforbid,there be no maleorfemale issue 
even from the daughter, then the said high placed 
wife without regard tothe conditions and limita- 
tions laid down in cls. 2 and 3 mentioned in 
this instrument shall have power to transfer by 
any means her estate to her own family, or to 
a „Stranger or to adopt any one for her- 
Bell, 

We are ofopinion that the clause shows 
with sufficient certainty that in cl. 3 the 
testator intended to prescribe arule of 
inheritance to the estate of the wife, 
Musammat Annapurna Kuar, and not to 
mske a gift over in favour of his daugh- 
ter’s issue on the, determination of a 
prior life-estate. The contingency that 
there may be any issue, male or fe- 


(23) (1823) 57 E. R. 155; 1Sim.& St, 387; 1 L. 
J. Ch, (0. 8.) 201; 24 R, R, 199. 

(26) (1816) 35 E. R. 690; 1 Mer. 313. 

27) (1820) 21 R. R. 284; 5 Madd. 118, 

69): A, 500; 91, A. 70; 6 Ind. Jur, 384; 4 Sar, 346 
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male; of the testator’s daughter is wholly 
indefinite as regards time. A child tothe 
daughter may be born long after the death 
of Musammat Annapurna Kuar. Thus in 
her life-time she would never be able to 
exercise her power to transfer or appoint- 
ment, On the other hand if the intention 
of the testator as expressed in cl, 3 was 
to regulate the course of succession to 
the estate of Musammat Annapurna Kuar 
she would be in a position to know 
definitely during her own life-time whe- 
ther at her death an heir of the charac- 
ter described in cle. 3 and 4 was in exis- 
tence or not. If not she would be free 
according to cl. 4,tomake a transfer of 
the whole of herestate or exercise her 
power of appointment in respect!of the 
same estate by means of an alienation or 
a devise, In this clause again the words 
used are “her estate” and “herself”. 

Clause 5.—In our judgment this clause 
also supports the interpretation which we 
are placing on the will. The branch of 
Ohandres Singh could only succeed in the 
right of inheritance to Indereen Singh's 
estate on intestacy. This possibility the 
testator has excluded by making a devise 
of an absolute estate in favour 
of his wife. That branch could also 
acquire the estate under a transfer 
from the holder of the sbsolute estate, 
that is Musammat Annapurna Kuar; but 
she isdeprived of the power to make 
‘such a transfer, lhe fires pari of the 
clause clearly deals with the devolution 
of the estatein the right of inheritance 
and thedevolution is restricted tə ths 
testator’s male or female issue, We hava 
already pointed out thatthe female issus 
would ba excluded from inheriting ths 
estate by reason of ths provisions of 
the Oudh Estates Ast, 1869, and the family 
custom, hut such an issues could succeed 
as an heir to Musammat Annapurna Kuar, 
as we have stated elsewhere ia this juig- 
ment. 

Clause 6—This clause shows that in 
this particular case we need not draw 
on our exprience of Indian testators attach- 
ing void conditions to testamentary dis- 
positions; we find expressly stated herein 
the testator’s belief that the conditions 
which he prescribesshall take effect in 
spite of their illegality. 

Clause ? requires no comment. On the 
groundsstated above, we agree with the 
finding of the iesrned trial Judge that 
the will of 15th March, 1899, conferred an 
absolute estate on Musammat Annapurna 
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Kuar and that there is no devise by way 
ofa gift over in favour of the defendants. 
Further we also agree with the learned trial 
Judge that even if there is such a gift over 
it is voidinlaw, The only point argued 
on both sides at the hearing of the ap: 
peal was the question of the interpreta- 
tion of the will of 15th March, 1899, and 
no other point was argued by either side 
except that it was agreed thatin any view 
of the casethe plaintiff is entitled to a 
decree in respect of the properties men- 
tioned in schedule D attached to the plaint. 
The result is thatthe appeal fails and is 
dismiesed with costs, 

N./A, Appeal dismissed, 


See 


CALCUTTA HIGH COURT, 
Oivil Avpzal No, 2916 of 1929, 
February 29, 1932, 
Pearson AND MALLIK, JJ. 
SURENDRA NATH HALDAR—APPELLANT 


versus 
RAMANATH BARMAN AND oragrgs— 
PLAINTIRFS—RESPONDENTS, 

Civil Procedure Code (Act V 7 1908), s. 47 —Suit 
for declaration—Defence that should have been raised 
in execution proceedings—If barred—Benami— 
Tests: 

Where A obtained a money decree against the 
predecessor-in-interest of the defendants, and pro- 
ceeded to execute the decree against them and in 
execution of the decree A wanted to attach certain 
properties acquired by the defendants by purchase, 
and whilein the execution proceedings the objection 
on this ground was not raised: ` 

Held, that in a suit instituted by A against the 
defendants for declaration of title and recovery of 
possession, defence by way of the property not being - 
acquired by inheritance could not be raised being 
barred by s. 47, Civil Procedure Code, as it should 
have been raised in execution proceedings. Lakshan 
Chandra Naskar v. Ramdas Mandal (1) and Beni 
Madhab Mondal v. Rai Charan Ari (2), referred 
to. A 

Though the source of money is a very important 
test in deciding a question of benami, there is no 
authority for the proposition that unless the source 
is established there can never be any finding of benami 
however good and numerous other facts and circum- 
stances there may be pointing to such a finding. [p. 
208, col. 2.] NG f 

Oivil Appeal against a decree of the 
District Judge, 24-Pargannas, dated the 
3lst July, 1929, i 

Mr. Prokash Chandra Pakrasi, for the 
Appellant, | 

Messrs. Biswanath Naskar and Haridas 
Gupta, for the Respondents. 


Mallik, 3 —The suit that has given 
rise to the present appeal was one for 
declaration of titles to and recovery of 
possesaion of some landed properties. “The 
facts which are relevant for the purposes: 
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of the present appeal are briefly these: 
The plaintiff obtained a money decree 
against the predecessors of defendants 
Nos. 1 to 5 and defendant No. 6 andon 
12th March, 1903, in execution of that 
decree he attached the entire property in 
suit, Oal8th April, 1803, there were two 
claim cases filed against that attachment. 
One was in respect ofthe one-third share 


-of the property ard the other was in res- 


-Kumar Ohatterjee was 


-sale of 19th April, 


pect of the remaining two-thirds. The 


first claim was rejected, but the second 


brought by one Nanda 
allowed on lith 
May, 1903, and the two-thirds share was 
thereupon released from attachment. 
During the pendency of the claim cise, 
however, Nanda Kumar sold the two- 
thirds share to defendant No. 7. Tnis 
was onlyth April, 1903. Oa lsth May, 1903, 
the one-third share was purchased by the 
plaintiff at an auction sale and this sale 


case that was 


was confirmed on 16th September, 1903. 
“Thereafter in the year 1914, the plaintiff 


started an execution case (Oase No 49 of 
1914) praying for sale of the two-thirds 


‘share on the allegation that defendants 


Nos, | to5 were tbe real purchasers at the 
1903, and defendant 
No. 7. was nothing but a benamidar for 
them, Some objeciions were filed in this 
execution case by defendants Nos. l to 5 
butjthe two-thirds share was ultimately 


„purchased in auction by the plaintiff, 


This was on 19th September, 1916, and 
this purchase by the plaintif was confirmed 
on 26th May, 1917, and symbolical posses- 
sion was given to the plaintiff. On the 
basis‘of this purchase as also the purchase 
of the one-third share on 16th September, 
1903, the plaintif brought a suit for 
declaration of title to and recovery of 
possession, the suit that has given rise to 
the present appeal. Defendants Nos. Lto 
5 did notcontest and the contest so far as 
it related to the two-thirds share was bei- 
ween the plaintiff on one side and defend- 
ant No. 7 alone ou the other, the case of 
defendant No.7 being that he was not the 
benamidar for defendants Nos. 1 to 5, but 
the real purchaser at the sale by Nanda 
Kumar on 19th April, 1403. Both the 
Courts below dismissed the plaintifi’s case 
as’ regards the one-third share on the 
ground that so far as this share was con- 
cerned plaintif had no cauce of action; and 
asregards this one third share there is no 
appeal before us. As regards the two- 
thirds share the first Oourt dismissed the 
plaintiff's suit holding that defendant No, 7 
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was the real purchaser and not the be- 
namidar for defendants Noa. 1 to 5: This 
decision of the court of firat instance as 
regards the two-thirds share was reversed 
by the Court of Appeal below and the Appel- 
late Oourt gavo a decree to the plaintiff in 
respect of the two-thirda share, finding that 
defendant No. 7 was the benamidar for the 
real purchasera-defendants Nos, 1 to5 at 
the sale on 19th April, 1903. Defendant 
No. 7 has appealed to this Court, 

On behalt of the appellant it was in 


.the first place contended before us that 
the lower Appellate Court when it found 


that theevidence on the source of money 
that was actually paid for the purchase was 
not clear was wrong in law in holding 


thatthe ostensible purchaser was mot the 


real purchas2r at the sale. It is true that 
the source of money is a very important 
test in deciding a question of benami. 
But there is no authority for the proposi- 
tion that unless the sources is established 
there can never be any finding ot benami, 
however good and numerous other facts 
and circumstances there may be pointing 
to sucha finding. In the present case the 
learned Judge although he was of opinion 
that the evidence on the source of money 
actually paid for the purchase is not very 
clear, came to a number of clear findings 
bearing on the point, He found that about 
the time of the conveyance of 19th April, 
19u3, defendants Nos. L to 5 had borrowed 
a suodstantial sum of money. He found 
that at the time of the transaction the 
defendants were in funds. He found fur- 
ther that the conveyance was for the real 
benefit of defendants N:s, 1 to5. He-fur- 
ther found that defendant No.7 abstained 
from making any claim or taking any steps: 
in the execution proceedings during the. 
years 1914 to 1917. : 

He found mereover that defendant No. 7. 
had admitted that he was never in posses- 
sion of the property and that the posses-. 
sion was not with defendant No. 7 but with. 
defendants Nos, 1 to 5, These findings 
were, in my opinion, abundant for the: 
conclusion that the transaction was a. 
benami one and that defendant No, 7, the: 
ostensible purchaser, was not thereal pur- 
chaser but the real purchasers were defend-: 
ants Nos. 1 to 5, 

In the lower Appellate Oourt a point: 
was raised by the defence that if defend- 
ants Nos.1t)>5 were the real purchasers. 
at the sale of April, 1903, the plaintiff in. 
execution of adecree which he obtained. 
agains; the predecevsor-in-interest of des 
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fendants Nog, 1 to 5 could not lay his hands 
on the properties in suit. Tho learned 
Judge would not allow the defence to 
raise the point holding that the provisions 
of s. 47, Oivil Procedure Oode, operated 
as a bar against him. Thera was a certain 
amount of controversy before us on this 
point. On behalf of the appellant it was 
submitted that the defendant could raise 
the question in the present suit while 
the contention of the other side was that 
the point could not be canvassed again. 
Both parties cited a number of cases in 
support of their respective contentions, 
There is no doubt that there was acon- 
flict of decisions on the point raised but 
befora the Fall Bench decision in the 
case of Lakshan Chandra Naskar v. Ramdas 

. Mandal (1) the latest decision on the 
point was in the case of Beni Madhab 
Mondal v. Rai Charan Ari (2) where an 
attempt was made to reconcile the 
reste oting decisions and it was laid down 

at: 

“Parties were precluded from raising or can- 
vassing any question relating to the execution, 
discharge or satisfaction of the decree in a sepa- 
rate suit or proceeding except by way of defence 
in a separate suit! when the defendant has been 
kept out of knowledge of the execution proceed- 
ingg by the fraud of the decree-holder or judg- 
ment creditor ` until after such suit has been 
brought.” 

Thére was no question of any.such fraud 
in-the present case. That being so, fol- 
lowing the decision in Beni Madhab 
Mondal v. Rai Charan Ari (2) as also 
relying on the observations in the Fall 
Bench decision in Lakshan Chandra 
Naskar v. Ramdas Mandal (1) Ihold 
that the District Judge was right. in holding 
that s. 47, Civil Procedure Oode, operated 
as a bar against .the defence raising the 
point that the plaintiff could not lay his 
hands on the-.properties in suit on the 
ground that as the decree had been against 
the predecessor of defendants Nos, 1 to 5, 
the plaintifi in execution of that decrae, 
could not proceéd against these properties 
which Had been purchased by defendants 
Nos, 1 to 5, > 

The third and the last contention on 
behalf of the appellant was that O. XXIII, 
r. I, Civil Procedure Oode,. opsrated as a 
bar against the present suit of the plaintiff 
for recovery of the property in question, 
It appears that in the year 191) the plaint» 
iff instituted a.suit—Suit No. 88 of 1915, 

(1) 118 I. 0. 857, A. IR, 1929 Oal, 374; 49 0. L. J, 

at GO. W.N.795; Ind. Rul. (1929) Oal. 681 


F. g . 
oy itr Ind. Cas, 558; A: I, R. 1929 Cal, 47; 56 
© 467; 830. W.N. 85, : 5 h 
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for poageesion. of the whole of the property 
but by a subsequent péalition dated lth 
January, 1917, he gave up his claim tö thè 
two-thirds staré by an amendment of thé 
plaint. From these facts it was, argued 
that the plaintiff could not entertain, AB 
he has tried to do in the- present case, 
any claim to this two-thirds shara, In the 
circumstances of the present case this 
argument has not, in my judgment, much 
substincé in it. Ib wae. satisfactorily 
established that if in Suit No. 88 of 1915 
the entire property was at firét claimed; 
the claim to the two-thirds share was made 
through a riisfake only aud it appeats 
that the plaintiff's purchase of this two- 
thirds share on which alone a claim to it 
could be based took place only on 19th 
Septembe?, 1915, long after the indtitution 
of that suit. This purchase no doubt took 
place before the petition for amending the 
plaint was made on 15th January, 1917. But 
this petition was led saveral months before 
the pldintiff's suction purchase of the twò- 
thirds share was confirmed andthe plaint- 
ifi's title to that share became perfect. In 
ibess circumstancas the provisions of O. 
XXII, r. 1, Civil Procéduie Oode, would not, 
in my opinion, be applicable.{o this case, 
“All the three contentions urged on bëbalt 
of the appellant, therefore, fail. Thé appeal 
is accordingly dismissed with coats, © ‘ 

Pearson, J.—I agree. ; 
NJi Appeal dismissed, 


el 


PRIVY COUNCIL. -` 
Appeal from the Oaloufia High Oourt. 
> November 22,3932. 
Lorn TeANKERTON, Siz (roras LOWNDES 
AND BIR DINBHAHR MUHLA, © | 
OURRIMBHOY anp OOMPANY, 
LimITED—APPELLANTS 
versus , N 
L. A, OREET AND ornuas RESPONDENTI. 
Contract—- Parties contemplating execution of 
formal document—Refusal toexesute, whether gives 
rise to action for breach of contract—Guiding prin- 
ciples—Ejectment sutt—Plea .of oral agreement. to 
give possession—Right to specific possession barred— 
Validity of plea—Hvidence Act (I of 1872), s. 116— 
Landiord and tenant—Hstoppel of | tenant—Tenant, 
whether entitled to set up acquisition of title sub- 
sequent to lease, pi : 
If the documents or letters relied on as constitut- 
iog a contract contemplate the execution of a further 
contract, between the parties, it isa question of con- 
struction whether the execution of the further con- 
tract isa condition orterm ofthe bargain or whe- 
ther it is amere expression ofthe desire of tha par- 
ties aa tothe manner in which the transaction already 
agreed to will in fact go, through, In the former 
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case there is no enforceable contract either because 
the condition is unfulfilled or because the law does 
not recognise a contract to enterinto a contract. 
Jn the latter case there is a binding contract and 
the reference to the more formal document may be 
ignored. [p. 211, col. 2.] 

In such cases refusal to execute a former contract 

cannot give rise in any case toan action for breach 
of contract. Harichand Mancharan v. Govind 
Imaman Gokali (1) and Von Hatzfeldt Wildenburg v. 
Alexander (2), referred to. [ibid.] 
_ In the Mofussil Court a counter-claim for specific 
performance, ina suit for ejectment is incompetent; 
any such claim must be enforced by separate suit, 
within thetime prescribed by Art. 113 of the Limi- 
tation Act. [p. 212, col. 2.] 

Where, in a suit for ejectment the defendant who 
claims specific performance of a verbal contract in 
possession has delayed enforcing his rights until, at 
a. date subsequent to the raising of the ejectment 
action, his right to institute the counter-action be- 
came barred by limitation, he would be no better off 
than he would have been with the limitation bar in 
operation when the ejectment action was instituted. 
Ariff v. Jadunath Majumdar Bahadur (3) and 
Walsh v. Lonsdale (4), referred to. [ibid.] 


The plaintiff put J in possession of a coal 
in May 1920, under a contract. C obtained posses- 
sion of the colliery in 1922, underan agreement 
with J. In a suit for ejectment by tbe plaintiff, C 
contended that he had acquired a lease to a certain 
portion cf the mine in 1921 from a third party : 

Held, that the possession of both J and C must be 
attributed to the possession given tod by the plaint- 
-iff in 1920, and that the defendants were barred by 
8. 116, Evidence Act, from questioning the plaint- 
iff's title until they had surrendered possession 
‘again to him. “jp 213, col. 1.) i 

Oonsolıdated Appeals from the decree 
of the Oalcutta High Court, dated the 
23rd August, 19.9, varying that of the 
Additional Subordinate Judge, Asaneol, 
dated the 12th October, 1928. 

Messrs. W. H. Upjohn, K. C., L, De- 
Gruyther; K. C., and J. M, Parikh, for the 
Appèêilants. 

Messrs. A, M. Dunne, K C., Gavin Simonds, 
E.C., S. Hyam and L. P. E. Pugh, for the 
Respondents. 

Lord Thankerton.—These are two 
consolidated appeals from a decree of the 
High Court of Judicature at Fort William 
in Bengal, dated the 23rd August, 1929, 
varying “al decree of the Additional 
Subordinate Judge of Asansol, dated the 
12th October, 1928. 


On the 14th May, 1924, the present suit 

. Was instituted by L. A. Creet sgainst Oosman 
Jamall & Sone, Limited, for khas posression 

‘of certain coal mining lands in Mouza 
Khandre, for an account of the coal 

extracted therefrom by Jamalls, and for 

damages for breach of contract. In the 

‘alternative 8 somewhat unusual decree for 
specific performance was asked for. . 

In. June, 1926, Jamals went 


mine 


into 
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compulsory liquidation, and on the 17tH- 
July, 1926, the liquidator was added as 
defendant No. 2; on the 2nd October, 
1926, the liquidator filed a written statement 
adopting the written statement filed by 
Jamalle, < 

On the 28th July, 1927, Ourrimbhoy & 
Oomyaty, Limited, were added as defen- 
dant No. 3, as 8 party claiming to be 
interested in the lands in suit under an 
agreement with Jamalls dated the 13th 
September, 1922, and filed a written state- 
ment on the 12th August, 1927. Onthe 
25th January, 1928, the liquidator of 
Jamalls assigned to Ourrimbhoys the whole 
tights and interests of Jammalls in their 
alleged contract with Oreet, in the subject- 
matter of the present suit amd in the 
plant and equipment of their colliery on 
the lands in suit, as well as in the monics 
deposited by them under orders of the Court, 

Early in 1920 Oreet had obtained mine- 
prospecting leases in respect of certain of 
the lands in Mouza Khandra, and had 
started sinking a shaft. By letter dated 
the i8th Arpil, 1920, he propceed to 
Jamalls that they should take cvor the 
enterprise from him on certain terme’; 
negotiations followed, mostly by correspond- 
ence, in course of. which Oreet agreed 
that Jamalls should take over the place 
immediately, and, in fact, they took pos- 
session from Oreet of certain lands, which 
included the shaft, on the lst June, 1930, 
and proceeded to develop and work the 
minerals, On the other hand, Oreet, who 
at that time had only got prospecting 
leases, proceeded to obtain titles: to the 
minerals, and became involved in certain 
litigations, which delayed his obtaining 
some of the conveyances of the mineral 


rights, Some of these suits were still 
pending when the present suit was 
commenced. 


The main case for the plaintiff Creet 
was that a contract was concluded between 
him and Jamalls in May, 1920, under 
which the parties were contractually bcund 
to execute a formal agreement embodying 
the terma of the contract, that Jamalls 
delayed tieir execution of the formal agree- 
ment, that, finally, in February, 1923, he 
gave them notice that, if they did not 
execute the agreement within fourteen days, 
he would hold the contract to be at an end, 
and that,in breach of contract they failed, to 
do so. In May, 1924, he raised the present 
suit, claiming khas possession, damages 
for breach of contract, and an account of 
the coal extracted, on the footing tha} 
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they were trespassers, Alternatively, he 
asked, “if the Court finds that the defend- 
ants have a rigat to have any contract 
specifically enforced,” for a decree for such 
Specific performance and a decree for all 
such sum or sums of money or monies 
that might be payable by the defendants 
and for executing agreement and conveyance 
mentioned above or all such agreements 
and conveyances as to the court should 
seem fit, 

Tha main case for the defendants was’ 
that a contract was concluded bet ween 
Orest and Jamalls in May, 1920, in terms 
Similar to those alleged by the plaintiff, 
but with the exception of any obligation to 
execuie a formal agreement, and that they 
were not in breach of the contract, aad 
thay asked for a decree for specific per- 


formance, Certain other grounds of de- 
fence will bə noticed later, 

Oo the 12th October, 1928, the 
Subordinate Judge gave decree in 


the plaintiff's favour against all three 
defendants. He accepted the plaintiff's 
version of the contract and held that 
Jamalls were in breach of the contract 
in February, 1923, and that the plaintiff 
duly rescinded it at that time. He further 
heli that the defendants were trespassers 
after that date, and were accountable tor 
the value of the coal extracted, less the 
cost of raising it to the bank, from the 
end of February, 1423, until 1928, which 
he assessed at Rs, 5,693,445. He awarded 
Rs. 10,000 as damages for breach of 
contract. As against these sums he allow- 
eda deduction of Rs. 30,000, which Jamalla’ 
had advanced to the plaintiff towards the 
price payable under the contract and 
which he regarded as earnest money ; but: 
he disallowed the deduction of payments, 
by Jamalls to Oreet, amounting to Rs, 
7,641-15 annas 19 pies,‘ to reimburse the latter’ 
for outlays. The learned Judge rejected 
all the defendants’ contentions and gave 
decree for khas possession and for Rs, 
5,49,545 with costa, 

Defendant No. 3, Ourrimbhoys, appealed 
against this decree to the High Court, which 
disposed of the appeal on the 23rd August, 
1924, by setting aside the decree of the Sab- 
ordinate Judge so far as it related to Ourr- 
imbhoya, save as to costs, and in lieu thereof 
decreed (a) that Ourrimbhoys should make 
over possession of all lands, surfacs and’ 
underground, mentioned in the plaint 
save and except the lands covered by the 
conveyance from the Sarkars in their 
favour, dated the 25th November, 1924, 


CURRIMBHOY AND GO. V. OREET. 


ag 
Hu 
with a declaration that the plaintiff Greet 
was entitled to recover damages to the extent 
of his share in the lands at Karabagan during 
the period from the 28th July, 1924, to 
the 25th November, 1924; and (b) that 
in respect of such damages Ourrimbhoys. 
should pay to Oreet ajsum out of Rs, 51,563 in. 
proportion to his (Oreet’s) sharein the lands. 
at Karabagan, with interest. They further. 
remanded the cass to the lower Court to. 
ascertain the sum so payable, and other-. 
wisa affirmed the decree of the lower 
Court. < 
It will be necessary later to explain and: 
deal with the defence grounded on the 
conveyances by the Sarkars, but the deci- 
sion of the High Oourt was based on a 
view of the contractual relations between 
the parties, which was repudiated by both’ 
parties before this Board. After February,. 
1923, certain negotiations took place bet- 
ween the parties, which finally terminated 
early in 1¥24, These negotiations were: 
expressly stated to be without prejudice, 
but the High Oourt took the view that 
they culminated in December, 1¥23, in a 
concluded and binding contract, which, 
superseded any previous contract there’ 
might have been. They took & slightly 
more liberal view of the deductions to ba 
allowed in calculating the-valus of the’ 
coal extracted, and they omitted the’ 
damages for breach of contract as against’ 
Ourrimbhoys. : ee 
While previously thera may have been’ 
some doubt current as to the law in’ 
India, it is remarkable that, throughout 
the pleadiogs, the judgments: and’ the’ 
cases of appeal before this Board—indeed, | 
until Oounsel’s attention was'called toit at: 
the hearing before their Lordships—no refer- 
ence was made to the decision of this’ 
Board, dated the 20th Decsmber. 1922, 
in Harichand Mancharam v. Govind Lux- 
man Gokale (1) which made clear that the 
principle of the English Law which is’ 
summarised in the judgment of Parker, J. 
in Von Hatzfeld Wildenburg v. Alexander ' 
(2) applies in India. Parker, J. states :—’ 
. “It appears to be well settled by the authorities that if 
the documents or letters relied on as constituting a con-- 
tract contemplate the execution of a further contract: 
between the parties, itis a question of constructiou 
whether the execution of the further contract is a 


condition or term of the bargain or whether it is 
a mere expression of the desire of the parties as to. 


(1) 71 Ind. Cas. 763;50 I. A. 25; A. IR, 
P. 0.47, 17 L. W.572; 44M. L. 5.608; 32M; Ti 
T. 175; 37.0, -L. J. 440; 25 Bom L. R. 531; 47 B, 3853+" 
28 O WL N.73 (B. 0). ge ee 

(2) (1912) 1 Oh, 284 at p. 288; B1 L, J, Ob, 184; 105 
L; T, 434, 3 


the manner in which the transaction already agreed 
to will in fact go through. In the former case 
there is no enforceable contract either because the 
condition is unfulfilled or because the law does not 
recognise a contract to enter into a contract. In 
the latter case there is binding contract and the 
reference’ to the more formal document may be 
ignored”, 

In ‘the prasent case, if the execution of 
a formal agreement, as the plaintiff 
maintained and the Subordinate Judge 
held, was intended to be a condition of 
the bargain of May, 1920, it followed 
that the latter never became an enforcé- 
able contract and the finding of breach 
of contract disappeared, If, on the other 
hand, as maintained by the defendants, 
it was a mere expression of the desire 
for a formal agreement, if could be 
ignored, and any ease of breach of con- 
tract by refusal to sign it equally dis- 
appeared. It follows, as conceded before 
their Lordships by plaintiff's Counsel, 
that it is no longer possible to treat tha 
defendants as trespasser, their possession 
having been originally granted by the 
plaintiff, 


The claim thatthe defendants were in 
breach of contract and that they were 
trespassers after February, 1923, being 
thus out of the way, their Lordships 
are of opinion, inthe view that they take 
of the case, that it is immaterial whether 
there was a concluded contract or not, 
but it is necessary, first of all, to dispose 
of certain contentions maintained before 
them on behalf of Currimbhoya. 
it was maintained on behalf of Ourrim- 
bhoys that, as assignees of Jamalis, they 
were entitled to a decree for specific pər- 
formance of a contract concluded in May 
1920, a8 maintained by them, or, failing 
that, a contract to be implied from the 
possession then obtained by them and the 
subsequent actings of both parties, whe. 
ther these amounted to a waiver of the 
condition asa to a formal agreement, leav- 
ing the remaining terns as a coneludei 
contract or necessarily implied the con- 
clusion of & new agreement. Wails 8 
perusal of the corraspondence from May, 
1920, to February, 1923, satisfies toeir 
Lordships ¢.25 tha demand for a formal 
agreement was ropsaizuly made aud never 
deparisd from by tue plainiiff, and tagi no 
new ag.eamant canbainplied from saa rea 
geste, 33 tha plaintiu’s atsitule preclu- 
des any such conclueion, aay claim by tae 
defendants for specific relist is now clearly 
barred by limitation and cannot ba eater- 
tained, It waa adatitted by the defendants 
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Counsel that in the mofussil Court acoun= 
ter-claim is incompetent, and eny such 
claim must be enforced by a sepa- 
rate suit. No such suit‘ has been raised; 
and any such claim has long ago euffered 
limitation under Art. 1130f Sch.I to 
ihe Limitation Act, which prescribes a per: 
iod of three years from the date fixed for 
performance, or, if no such dateis fixed, 
when the plaintiff has notice that perform- 
ance is refused. The defendants’ Oounsel 
sought to found on a passage in the jadg- 
ment of this Board in Arif v. Jadunath 
Majumdar Bahadur (3); the passaga is as 
foliows:— 

“Their Lordships find themselves in agreement with 
the High Oourt in the view that Walsh v. Lonsdale (4) 
has no application to this case, owing tothe fact that 
the respondent's right te enforce the verbal contract 
had been barred long before the commencement of the 
present suit. The respondent was notin a position to. 
obtain specific performance of the agreement for a 
lease from the same Oourt and at the same time as 
the relief claimed in this action. Had he been go en- 
titled, the position would be very different, for then 
the respondent could claim to have executed in hia 
favour by the appellant an instrument in writing which 
he could duly have registered, the appellant's eject- 
mentaction being stayed in the meantime. In these 
circumstances the respondent would obtain complete 
protection, but consistently with and not in violation 
of the provisions of the Indian statute”. 


In the case suggested in the latter part of 
that passage, if the respondent had delayed 
uutil, at a date subsequent to the raising 
of the ejectment-action, his right to insti- 
tute the counter-action became barred by 
limitation, he would have baen no better 
off than he was with the limitation bar in 
operation when the ejectment action was in- 
stituted, i 

There remains thecontention of Ourrimb- 
hoys based on the registered lease by the 
Sarkars in their favour, dated the 25th No- 
vember, 1924, of their rights as co-sharers 
tothe coal lying under 100 bighas of 
bajeaptt khas and khas khalast lands in 
Mouza Khandra, and, in particular, under 
Karbagan, which is part of the lands of 
which racovery of possession is sought by 
the plaintiff in this case, They maintain 
that the plaintiff's claim to khas poasassion 
must be limited accordingly, and that any 
claim to the value of coal extracted after 2.th 
November, 1925, must also be so limited, 
Tne Subordinate Judge held that posseasion 
of all Ianas ın ins mouza by the defendants 


(3) 131 Ind. Cas 762; 581. A. 91 at p 101; A. T7 
R. 1931 P. O, 73:69 M L.J. 533; 33 L. W. 586; 53 


O. L. J. 339%, 350 W. N 550; 15 R. D. 254; 80. 
W. N 733, dol) M. W. N. 48); ind. Rul. (1931) 
P, 0. 154; 33, Bom. L, R 943; a8 0. 1235 
(P. 0.). 


(8 1382) 21 Oh, D: 9:52 L; Je Oh, 9,46 Li, Ti 873 
al W. R309. 
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mus; baattributed to tha possession given 
to Jamalis by the plaintiff and that, in view 
of s. 1:6 of tha Evideass Act, they 
could not question the title of the plaintiff 
till they had surrendered possession to him. 
The High Court sustained the contention of 
Currimbhoys, and, a3 already stated, found 
that the plaintiff's claim for khas posses- 
sion and his claim for the value of coal ex- 
tracted must failin so far a3 the proparty, 
surface and underground wascoverad by the 
lease of 25th November, 1924, It is difficult 
to follow their reason for excluding ths ope- 
ration of s. 116,especially as they found that 
Oarrimbhoya were in possession of tha dis- 
puted colliery from Saptember, 1922, 
Their Lordships agree with the finding of 
the Subardinate Judge that the possession 
of both Jamalls and Uurrimbhoys must be 
attributed to the possession given to Jamalls 
by the plaintiff in May, 1920, and they fur- 
ther agree with his conclusion that both 
defendants are barred by s. 116 from ques- 
tioning the plaintiff's title until they have 
surrendered possession again tohim, It 
was argued that s. 116 only excluded a 
challenge of the plaintiff's title as at the time 
when he gave possession to Jamalie, and 
that the plaintiff's title was only challenged 
as from and after the lease by the Sar- 
kars, but the Sarkars only communicated to 
GOurrimbhoys the same title as they had 
held in May, 1920, for the plaintiff's action 
against the Sarkars provei, ia its result, 
that he had no right to atitle from them, 
Accordingly, any right of challenge open 
to Currimbhoys was equally open to the 
Sarkara in May, 1920, when Jamalls were 
given possession. 

Their Lordships are, therefore, of opinion 
that the plaintiff Oreatis entitled to khas 
p33e33i0n of all the lands, surfaca and un- 
derground, in Mouza Khandra which are 
in the possession of tha defendants, and that 
the defendants must acsount to the plaintiff 
for the value of the cal extracted by them 
during the period of their possession from 
the lst June, 1920, onwards on the lines 
hereinafter indicated, subject to adjastment 
ag regards certain piyments which the 
plaintiff has received, For this purpose it 
will be equitable to revise the decree of 
the Subordinate Judge against defendants 
Noa, L and 2, as the claim for damages 
for breach of contract is not tenable, and 
all the defendants should be included in 
the same decree. 

Inthe account to ba taken, the plaintiff 
will be credited with the gross value of 
the coal, calculated, so far as available, on 
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the prices atcually realised by the defend- 
ants in open market and quoad ultra at 
currant market prices, as nearly as these 
can be fixed by the Court. As against the 
gross value of tha coal there will be 
charged all expanses properly incurred by 
the defendants in getting the coal, bring- 
ing it to bank and marketing it including 
any rents or royalties so incurred; if these 
are nob ascartainable, the court will fixa 
proper rate to be deducted from the gross 
valuain respect of these matters. A deduc- 
tion from ` the gross value will also be 
allowed, to ba based on a reasonable rate 
of depreciation on any capital expenditure 
by the defendants in respect of develop- 
ment of the mines, structures above and 
below ground, boilers and mszhinery, 
properly incurred for colliery purposes, 
Any amount realisel on their removal 
under decree of the Oourt is not 
necessarily relevant to the datermination 
of a proper rate of depreciation. The nett 
amount thus arrived at will form the first 
item in the account, : 
Tas defendants will bə credited with 
the following amounts, viz: (1) the sum 
of Rs, 30,000 advancad by them to the. 
plaintiff, which was allowed asa deduc- 
tion by the Subordinate Judga, (2) the 
sum of Rs. 7,641-15 annas, 9 pies, paid b 
the defendants to Orest, which was dis- 
allowed by the Subordinate Jadga, and 
(3) the eum of Rs, 55,000 paid into Court 
by the defendants, andsubssquently paid 
out to the plaintiff. < 
It will ba necessary to reall the decrees 
datad tha 12th Ostobar, 1923, and the 
23rd August, 1929, and to remand the 
case to the Higa Oourt to ascertain 
ths balanca dus on an acount taken on: 
the above lines, the Oourt determining 
what interest, if any, should properly be: 
allowel on any of tha items, and to: 
dispose of the cass. Taeir Lordships 
will humbly aiviss His Majesty accord- 
ingly. No oosts will bə allowed in the 
lower Courts up tə the present stage or 
in ths present sapp3als; any farther 
costs will ba dealt with by the Court in 
India. , Í 
A, Order accordingly, 
Nolicitora fur the Appellant:—Messrs, 
Watkins and Hunter. 
Solicitora for the Respondents :—Me3sra, 
Sanderson Les & Co, bs 
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'- CALCUTTA HIGH COURT. 
Oivil Appeal No, 1793 of 1930. 
March 15, 1932, 
PEARSON AND Matix, JJ. 

r KHETRA MOHAN MITRA—P arntive 

ae —APPELLANT 

< tersus 
“ Srimati NALINI BALA DASSI anp 

t ANOTBER—DEFENDANTS—REBPONDENTA, 

: Probate and administration—Order granting per- 
mission to executor to sell property after completion 
of administration—Whether without jurisdiction— 
Validity of sale. 

‘Where a probate court passed?an order granting 
permission to the administrator to sell the property 


of the deceased after the estate had been completely 
administered : 


Held, that the order was not one passed ‘without 


< jurisdiction, and thatthe purchaser at thesale in 


pursuance of the order would, be. safeguarded in 
the absence of fraud, Lakshmi Narain v. Nanda 
Rani (1) and Adwaita Chandra v. Krishnadas (2), 
referred to. [p, 215, col. 1], 


Civil Appeal against appellate decree of 
the Additional District Judge, 24-Parganas, 
dated the 2nd April, 1930. 

‘Messrs. Amarendra Nath Bose, Satindra 
Nath Mukerji and Satis Chandra Munshi, 
for the Appellant, 

Messrs. Hiralal Chakerbutty and Syama- 
das Bhattacharya, for the Respondents. 

` Pearson, J.—The facts out of which 
this appeal arises are as follows: the plaint- 
if isone Khetra Mohan Mitre, the step- 
brother and reversionary heir of one Jatin- 
dra Nath Mitra who died childless in 1900. 
He left a widow Nalini BalaDasi who is defen- 
dant No. 1, and his mother Matangini Dasi, 
who died in 1919. In December 1808, Nalini 
Bala as widow obtained an order for grant 
of Letters of Administration to ber hus- 
band’s estate. There was an objection by 
the reversioner, but the grant was made on 
her furnishing security for Rs. 1.000 

“binding her to maintain those entitled to main- 
tenance from the estate and to keep intact the corpus 
of the estate.” | 

In January 1910, she first applied to 
the Probate Court for permission to sell 
the, property, but apparently security 
had not then been furnished, and the ap- 
plication was not allowed. An order was 
passed shortly after that al! further applica- 


tions with regard to the estate were to be. 


heard in the presence of the objectors. In 
1916 she made a fresh application for per- 
mission to sell, to which the present plaint- 
iff objected. In the order refusing leave 
the Judge said: i | | 

“there is no estate of the deceased to be administer- 
ed for the sole heir is in actual possession. The debts 
to be paid are not the debts of the deceased, but in- 


` curred by the applicant herself. This is only an 


attempt to get round the necessity of proving legal 
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necessity in order to sell the property. The appli- 
cation is not bona fide andis rejected.” 

As already stated Jatindra’s mother died 
in 1919. Between 1916 and 1923 the widow 
and the plaintiff reversioner were occupied 
with quarrels’ and litigation over the pro- 
perty. There was a criminal case by the 
widow against the plaintif alleging assault 
and dispossession in which she succeeded 
right up tothe High Court and an order 
under s. 522, Criminal Procedure Oode,, was 
maintained. The pleintiff also filed a title 
suit which the widow had to defend, as aleo 
a suit by Kamalamani a sister of Jatindra. 
Then on 9h July 1423, she again applied 
to the Probate Court as administratrix ask- 
ing for permission to sell. The then Dis- 
trict Judge thcught it unnecessary. to iesue 
notice to anybody having regard to the 
obstructive and litigicus attitude adopted 
by the reversioner, and made the order 
granting permission, on condition that the 
debts are satisfied and the purchase money 
after satisfaction be invested ia six per 
cent. bonds in her name as administratrix 
and the securities -produced for the court's 
inspection within two months. The sale 
took place to defendant No. 2 on 17th 
August 1923. The present suit was filed 
some three years later in 1927 by the plaint- 
iff, claiming that his reversionary right was 
not affected by the sale as being fraudulent 
snd collusive and without consideration, 
He also contended there was no legal 
necessity first and that the permissien 
granted by the District Judge was without 
jurisdiction, null and void, and was obtained 
by fraud. The first Court dismissed the 
suit holding that there was no fraud; that 
the court had no jurisdiction to grant the 
permission, the administration having been 
completed; but that legal necessity for 
the sale had been established. The lower 
Appellate Court did not go into the ques- 
tion of legal necessity, but upheld the con- 
clusion of the first Oourt holding that the 
order in question was passed on a full dis- 
closure of the facts and that there was no 
concealment and no fraud, that the court 
had jurisdiction to make the order and 
that in the absence of fraud the thrid party 
purchaser was protected. 


The findings of both courts on the ques: 
tion of fraud being in defendant's favour, 
the main argument in the part of the 
plaintiff-appellant before us has been that 
the order of the court grenting permission 
was without jurirdicticn, that the purcber er 
could nct teke ehelier behind it, and whe 25 
was therefore escential that the lower Ap: 
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pellate Court for the proper decision of 
this case, should have tried and determined 
the issue of legal necessity for the sale. It 
was argued that the court had no jurisdiction 
to make the order, bacaugs the aiministration 
was complete at any rate after the mother’s 
death in 1919, after which the widow held 
possession of the estates ia her title as heir 
and not as administratrix, Of the cases 


cited before ua the case of Lakshmi 
Narain v. Nanda Rani 3, Ind. 
Oss. 287 (1), points out that where 


the es'ate has been completely administered 
no order under s. 90, Probate and Adminis- 
tration Act, is needed for the purpose of 
administration: no such order is appro- 
priate or necessary: see also Adwaita 
Chandra ° v, Krishnadas, 42 Ind. Oas. 
¥33 (2). Assuming however the 
debts in this case were debts incurred 
by the widow and not debts of the estate 
and that thé order was one that ought not 
in the circumstances to have been made 
that is not to say that the order itselfis 
without jurisdiction in the sense that it 
was void outright from the beginning. As 
the learned District Judge says, it may 
have been an improper order, but the 
Judge had considered whether permission 
should be granted or whether the widow 
should be left to sell under alleged 
legal necessity. The order was one 
which the Judge as a Probate Court 
had jurisdiction to make and the order 
was: not a nullity. The purchaser at the 
sale in pursuance of the order is con- 
sequently safe guarded, since the existence 
of fraud has been specifically negatived 
throughout. In my judgment the decision 
of the lower Appellate Oourt was right, and 
the appeal must be dismissed with coats, 

Mallik, J.—I agree, 

N. Jà. Appeal dismissed, 

' (1) Ind. Oas. 287; 9 O. L. J.116, 

(2) 42 Ind. Oas. 933; 12 G. W. N. 1129. 
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Where the mashir witnesses admitt that the 
Police Officer had handed over the accused. to their 
custody with instructions that they should not be 
allowed to escape and thatthey should ascertain 
from the accused the facts of the case, the extra- 
judicial confessions made by. the accused to the 
mashirs are not admissible in evidence and should be 
left out of consideration. . 

Per Rupchand, A. J. C—To exclude an extra- 
judicial confession under s. 26, Evidence Act, it is 
not necessary to prove formal arrest and the true 
criterion is whether the accused is freeto 
where he likes or not. Ifhe is not free, 
in custody. It is immaterial whether his freedom of 
action is restrained directly by a Police Officer or by 


depart 


persons to whom his care is entrusted bya Police 
Officer. Emperor v. Pir Mahomed Bux (1), Rechoda 
v. Achenath (2), Empress v. Lester (3), Emperor v. 


Mallangowda (4) .and Maung Lay 
relied en. 
` Mr. Motiram Idanmal, for the Appellants. 
Mr. C. M. Lobo, for the Crown, . 
Milne, J. C.—In this case three ac- 
cused were committed for trial under 
s. 302 and s. 326 read with s. 34, Indian 


v. Emperor (5), 


he is not > 


Penal Code. Accused No, 3 was acqùitted; ` 


accused Nos, l and 2 were convicted and 


sentenced to death. The prosecution story 
is that the brotherof accused No. 1, Abdul 
Rahim, had married one Fatma, 
subsequently married a second wife and his 
first wife Fatma went to live in the village 
of Dost Mahomed Khoso. After seven or 


He’ 


eight years her brother and mother gave her ` 
in marriage to the deceased Abdul Rahman. 


Ohandio representing that Fatma had not 
been married to Abdul Rahim. . The mat- 
ter was brought before a jirgah, the par- 
ties being Khosos, The jirgak held that 
Abdul Rahman's marriage with Fatma 


was illegalas she had already been mar-' 


ried to Abdul Rahim. They decided that 


Fatma’s brother should ‘pay compensation. 


and that Fatma should be handed over to 
the Sardar of the Khosos who should give 
hec in marriage to some one who was nota 
Chandia, Fatma remained with the Khoso 
Sardar of Thul but in October 1930 Abdul 
Rahman brought her from Thul and kept 
her inthe village of Shahpur Chekar, 


taluka Shadadpur. On 5th January, 1931,: 


Abdul Rahman with Fatma and his daugh- 
ter were sleeping in a room of the house 
with the door closed, 


sister Musammat Bai, Khan Mahomed, Dost 
Mahomed and Sohrab. Abont 1l P, ar, 


In the verandah five’ 
persons were sleeping Mahomed Bux, his 


Sohrab heard a gun-shot and saw three” 


persons inthe court-yard. Mahomed Bux, 


caught one of themand threw him down.” 
One of the remaining two persons caught. 


Makomed Bax and felled him on the cot. 


Toen two of tnem caught hold of Mahomed’ 


Bus and the third man struck him with a 
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hatchetand lathi, Dost Mahomed who was 
sleeping ọn thè same cot with Sohrab saw 
three men fighting with Mahomed Bux. 
He ran to inform Abdul Rahman deceased 
but saw the fourth men catching hold of 
the door, The fourth man kicked Dost 
Mahomed and he fell down: He went 
and congealed himself behind a reed wall 
at a distance of four or five paces. The 


three persons then came to the door and. 


broke the door open with hatchets. They 
entéred the room and killed Abdul Rah- 
man, Fatma and her infant daughter. The 
murderers then climbed the southern wall 
of the house and fled. A in 
"Two chowkidars, Jio and Kaisro, were 
on duty thet night and were going their 
rounds inthe bazar when they’ heard the 
firet!gun-shot, They ran towards the house 
going first to the southern side where they 
cried out but got no reply, They then went 
to ithe northern side and gota reply: 
“We are among ourselves.” Kaisro kept 
Jioat the northern side while he himself 
went again to the southern side, There he 
saw accused No. 2 sitting on the wall, 
Kaisroinquired from accused No. 2 who 
he was buthe made no reply. ‘The man 
sitting on the wall and three others 
jumped over the wall and accused No, 2 
fired a gun at Kaisro. Kaisro ran beck and 
hid himself in the western Jane. He hada 
gun with him. Hecame back followed up 
the thieves and fired at them from a dis- 
tance of 25 yards. One of the thieves fell 
down injured but the other thieves got 
hold of him and took him away. Kaisro 
had only one cartridge with him snd could 
not fire again. Assumal (Ex. 13) and 
Jhamatmal (Hx. 25) came up on, hearing 
the sound of the gun. Jhamatmal came 
first and met Kaisro and Jio who told him 
what had happened. Assumal on coming 
up was told by the three of them what had 
happened. Jhamatmal went to the thana 
which is in the same village and made the 
first report, 

- This report was made on 6th January, 
1931 atIa mu. The Head Constable came 
to the scene. The Sub-Inspestor arrived 
at 10 a, m, on 6th January; saw the scane 
of the offence, examined the witnesses and 
with the Pert tracked the foot-prints, The 
foot-prints werelost in some lowlying ground 
used for paddy cultivation. The sfearch 
was resumed onthe morning of 7th and the 
prinis of two men were found which led to 
a kot andinside this kot two persons were 
found accused Nor. Land 2. The tracks of 
these persons are said to have tallied with 
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the prints which they had tracked, One of 
the men accused No.1 had injuries inclu- 
ding gun-shot wounds on his head, right 
arm, left hand, and foot. The Sub-Inspec- 
tor handed over the two accused to the 
Mashirs Khuda Bux and Shah Mahomed 
who had accompanied them to make ingui- 
ries from them as they gaveno reply to the 
inquiries made by the Sub-Inspector.- The 
Sub-Jnspector went in search of the other 
offenders. The two mashir3 took accused 
Nos. 1 and 2 to the otak of Kandu Khan at 
a distance of one and half miles from the 
kot where they were found and spent the 
night there. On iha 8th morning the 
mashirs made inquiries from accused Noa, L 
and 2 who admitted the part they had played 
in the offence. They also agreed to pro- 
duce articles used in the commission of the 
offence. The Sub-Iaspector was sent for 
and in his presence and in the presence of 
the mashirs the accused prodecei a blood- 
stained shirt, a turban, a small tin con 
taining percussion caps and gun-powder 
anda small gun from the heap of chaff. 
This place was at a distance of two miles 
from the kot. The two accused were sent 
to Shahpurin custody. Accused No. 3 wag 
arrested later. 

The case against accused No, 1 is very 
clear. The evidence against him is his 
judicial confession before Mr. Kewalram 
and his extra-judicial confessions before 
the mashirs and Pheri witnesses. The 
extra-judicial confession before the ma- 
shirs cannot be relied on for reasons which 
will bə given later in discussing the cage 
against accused No. 2, There is the circum- 
stantial evidence of his having gun-shot 
injuries on the body, the evidence of foot 
prints and the evidence of motiye. In the 
Committing Magistrate’s Court accpsed 
No. 1 said that hedid not remember whe- 
ther he had made the judicial confession; 
and in the Sessions Court he retracted it, 
It was proved by the evidence: of Mr. 
Kewalram the Rasident Magistrate who had 
recorded it. The confession is substantially 
in accordance with the prdse3ution case 
exceptin one particular;' accused No. 1 
said that he wassloneic the crime. It is 
clear that there ware mora persons than one 
concerned in the murders; accused No. 1 
was snxiows to screen his accomplices, 
There were two gun shot wounds ori his 
peron: one on the left ring-finger and the 
otheron the right big tos. It is the evi- 
dence of the witness Keisro.$hat one of the 
assailants was shot by him and he had to be 
helped way. Accused No, 1 has made no 
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attempt to explain away this evidence, 
There is also the extra-judicial confession 
by accused No, 1 to Pheri in which he gave 
substantially the same story; he says that 


accused No. 1 told him there were four ` 


‘assailants. This witness is s Khoso by 
caste and was a Hari of Faiz Mahomed 
Kkoso cousin of accused No, 1. Thera is 
no reason why he should give falsa evi. 
dence against accused No. 1. The learned 
Sessions Judge does not place much relia- 
nce on the evidence of the foot prints but 
in view of the very strong evidence against 
the accused we agree with him that the case 
against accused No. lis fally proved and 
in view of the deliberate and brutal natura 
of the murder we sse no reason to reducs 
his sentence. We therafore confirm the 
convictions and sentences passed on ac- 
cused No. 1. 

The case against accused No. 2, is entirely 
different. He made no judicial confession. 
The evidence against him is that he made 
an extra-judicial confession before the 
mashirs Khuda Bux and Shah Maho- 
med, that he produced a smallgun and a 
small tin containing percussion caps 
and gun-powder. There is also evidence 
that his foot-prints tallied with those at 
the scene of the offence and the fact that 
he was identified by the witness Kaisro, 
The learned Sessions Judge has stated 
that the evidence of foot-prints against 
accused No. 2 isvery meagre. It:depenis 
solely on the word of Gulu Peri who saw 
the foot-prints of the accused at the kot and 
said that they were the foot prints of the 
men whom they had tracked. 

The learned Sessions Judge has also 
rightly discarded the evidences of produc- 
tion of certain property. According to the 
mashirnama both accused showed the heap 
of the rice chaff, both the accused dug in 
this heap and produced therefrom the 
articles which they stated to ba buried 
there. The learned Sessions Judge held 
that as both the accused together took the 
Police to the spot and pointed out the prop- 
erty, ths productioa of property in this 
case could not besaidto be by either of 
them, Anattesipt was made in the Oourt 
of Bəssion to show that it was acsused No, 
2, who producéd these articles but this 
subssquéent modification was rightly dis- 
credited by the learned Sessions Judge. 

Next wecome to the extra-judicial con- 
fessions made by this accused to the 
mashirs, The story as to ths confession is 
to bə found in the evidenca of mashir 
witness Khuda Bax Ex, 36; He accompani- 
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ed-the Police in their investigation and 
went inside the kof with men when he 
found accused Nos. Land 2. They caught 
accused Nos. land 2 and took them out 
of the kot. Toe two accused would not 
tell the Sub-Inspector of Police anything. 
The Sub-Inspestor of Police then handed 
over accused Nos. Land 2 to thatwo mashir 
witnesses who took them to Jatoi which is 
two miles from tha kot. The Peri had 
identified the foot-prints as the foot-prints 
of the two parsons whom they had track- 
ed. One of the accused was rerverely injur- 
ed. He had gan-shot wounds. The Sub- 
Inspector of Police said that accused Nos. L 
and 2 appear to be concerned in the 
murders and inquiries should be made 
from them. Itis clear then that the Sub- 
Inspector of Police had sufficient grounds 
to takethe accusedin custody, The Sub- 
Inspector of Police told the mashir also 
to take care of accused Nos. 1 and 2 so 
that they might not escape. The two 
mashirs and others watched over the 
accused day and night so as to make sure 
that they should not escape. It was held 
in Emperor v. Pir Muhammad Buz (1) that; 
the words “in custody of the Police” should 
not be extended by implicaton to cases 
beyond what is absolutely necessary, that 
isto say, when the man is reallyjZunder 
arrest or under strict supervision and is 
merely allowed to go for aiew moments to 
conversae with the mashirs. In Wahiddino 
v. Emperor Oriminal Appeals Nos. 188 and 
193 of 1925. if was held by a Bench of 
thisfcourt that the accused were at the 
time practically in Police custody; and as 
the zemindars were accompanying and help- 
ing the police, in so far as the statement 
of the accused admitted the guilt either of 
himself or any of the co-accused, that con: 
fes3ion would no doubt have besn inadmis- 
sible. In Emperor v. Rawat, Oonfirmation 
Case No. 3 of 1929, it wes held by my 
learned brother Rupchand that : ae 
“In my opinion no hard and fast rule can be 
laid down in that behalf and the question: whe- 
ther an accused person wasin custody within’ the 
meaning of s. 26 at any particular moment mist 
depend on the particular circumstances of each 
case. Inthe present case, however, there’ is nd 
evidence that the accused were not free to go any 
where they wished atthe time when the zemindars 
tackled Sato, At that time she was not being 
detained by the Police. Itis no doubt true that 
the Police were investigating the offence and they 
were outside the place where she was living. But 
these facts alone are not sufficient to warrant the 
inference that she was being prevented from going 


(1) 85 Ind. Cas. 833; A. I. R, 1921 


Sind 145; 26 
Or. L, J. 609; 16 S. L. RB. 143, 
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anywhere she liked or that'she ‘was being kept in 
custody. 

Similarly withregard to accused Rawat and Ali 
it is no doubt true that at the time of investi- 
gation a crowd of people. including these two 
accused had collected outside the scene of offence 
but in the absence of any evidence that they had 
been sent for by the Police or that they were told 
by the Police not to depart therefrom their voluntary 
presence in the midst of the crowd would not 
amount to custody”. 

. The learned Public Prosecutor admits 
that the substantial test is whether the 
person was or was notat liberty to move 
‘from the particular place where he was 
when he made the confession. It is clear 
from the facts of the present case that they 
were not at liberty. The Police had suff- 
cient grounds to take them in custody, 
The mashir witnesses admit that the Sub- 
Inspector of Police- had handed over the 
two accused to their custody with instruc- 
tions that they should not be allowed to 
escape and also with instructions to ascer- 
tain from the accused the facts of the case. 
They were under close supervision and 
that supervision was under instructions 
from the Sub-Inepector. ï must, there- 
fore, hold that for all practical purposes 
the accused were in the custody of the 
Police at the time the. 
fessions were made to the mashire and these 
confessions must; therefore. be left out of 
consideration. (His Lordship die- 
cussed the otherevidence against accursed 
No. 2 and ccnsideri g it insufficient 1o 
sustain his  sonviction concluded as 
follower) Theconvictions and sentences of 
accused No. 2 are therefore, eet aside: he 
should be set at liberty. 

. Rupchand, A. J, C.—On the evi- 
dence it is abundantly clear that the mur- 
ders were preconceived and that they 
were committed by four psrsons who came 
fully armed, The motive of the murders is 

also:-hardly ia doubt, | i 

. The deceased, Musammat Fatma was a 
Khesa woman formerly residing in the 
Frontier Distriot. .Sheat first married one 


Abdul Rahim, a Khoso of Doulatpur in the’ 


Nasirabad Dietrict. As Abdul Rahim 


married a second wife, Fatma left him and’ 
went to-live with her parents. . After. a, 
lapse of seven or eight years she married . 
fhe deceased Abdul Rahman,a Chandio by 


çaste., On this her.firat\ ‘husband made a 
complaint to the: jirgah. The decision of 
thé jirgak. which waa composed of seven 
Sardars-of Khosos; the Extra Aesistant 
Qommissioner, Nasirabad and the Deputy 
Collector, Kandhkot, was given on 10th 
. November. 1930, 15” ordered Fatma’s 
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brother to pay money compensation to the “ 
firat husband and’ declared: that Fatma ` 
should be handed over to the Sardar of the 
Khosos, that isto say, the Sardar of the 
community to which ske and her first 
husband belonged who was at liberty’ to © 
give berin marriage to any person: he 
wished, provided such person was neither. 
a Chandio nor a relative of the firat hus- 
band. This decision did not satisfy Fatma. 
She managed to go back to her second 
husband and lived with him in the village: 
of Shahpur, Her infant daughter born to 
her from the second husband algo lived 
with them. This ast on her part required to 
be avenged by the Khosos. On the night 
of Sth January 1931, four persone iully 
armed entered his house. He, his wtfe and 
daughter were sleeping in the hall. The- 
deceased Muhammad Bekeh, the sister of: 
Abdul Rahman, and two boys Suhrab and 
Dost Muhammad, were sleeping outside in - 
the court yard, The murderers at firat 
attacked Muhammad Baksh and did him - 
to death, They then entered the room and 
after brutally murdering Abdul Rahman, 
Fatma and their daughter jumped out of 
the house by scaling the southern wall and 
made good their escape. It appeara that 
one of these men was armed with a gun, 
He made use of it in doing Muhammad 
Bakeh to death ‘as proved by the post 
mortem examination which showed that -he 
had two gun-shot wounds on his body. 
The village watchmen Kaisro and Jio and. 
the Banias Jbamatmal and Assanmal: 
were attracted to the scone of the offence by . 
the fring of the gun and the cries from the 
house; but the only person who saw the 
murderers running away from the house- 
was Kaisro: and he fired at the - murderers - 
hitting one of them, but all of them made. 
good their escape. These facts are hardly. 
in dispute. o Wk 
The two appellants and one Ahmad, also 
a Khoso, wereput on their trial as being 
thrée ofthe four murderers. Ahmad has. 
been acquitted, and the only serious. 
question before us is whether the two 
appellants were amongst the four who com- 
mitted the murders. Now the evidence: 
against the appellant Haroon consists of : (1) 
the extra-judicial confession made by him’ 
to Pheri; (z) the extra-judicial confession - 
made by him to the zemindars Khuda Bux . 
and Sheh Muhammad; (3) the judicial: 


confession made by him in the hoapisal; (4) 


the pointiag out by himof the places where: . 
from the gan ani cartain blood-stained 
clothes were foand, (5) -circumstaatias. - 
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evidence that he had a gun-shot wound and 
other injuries on his person, and (6). the 
motive. i 

I am not inclined to place much reliance 
upon the extra-judicial confession to Pheri. 
He is the person to whose hut it is said, 
accused Nos. 1 and 2 went that night afier 
the murder, and in whose hut they were 
found by the Police on the morning of the 
7th, that isto eay,on the second day after 
the murders. Pheri was notin the house 
at thethe time when the Police arrived 
there. The story given by him to the 
Police. differs from that given by him in 
the Sessions Oourt. To the Police he said 


that he was sleeping in his house 
when he was called from out- 
side thate he went out snd saw Rahim 


and Abdul Ghafar Khosos, that Rahim 
said, that he,Harcocn, Alu and Mahomed, 
Khosos, had killed Abdul Rahman, Fatma, 
her daughter and Abdul Rihman’s bro. 
ther, that Rahim told him that his leg 
had been injured by shots of the gun of 
chowkidars. Ia the Sessions Oourt he 
has said thathe got up on the barking of 
a dog and saw only accused No. t who on 
inquiry said : ; 
“Muhammad Baksh and Abdul Rahman have 
fought withme. We were four men, viz. I, Ahmed, 
Alu, and Abdul Rahim. I have received injuries, 
so I will stay here.” 
‘Hisexplenation why he left his house 
is also somewhat difficult to bélieve It 
accused No. 1 wasalone it is hardly likely 
that Pheri would lsava him in the houss 
unattended, or that he would leave thé 
house on’ the pretext of informing his 
landlord who was partner of accusad No, L 
and would not return until after the 
Police had arrived at the house, It ig 
not impossible that Pheri made a stutement 
to. the Police about the allegəd con- 
fession with the object of saving him-elf 
and his landlord from béing prosecuted 
as persons concerned in the murder. 
Taking into consideration his status in 
life, the divergence in the story given by 
him to the Pclice and in the Sessions 
Qourt, and the fact that he is not speak- 
ing the whole truth, I am not prepared 


to attach much reliance on his evidence, . 


With regard to the extra-judicial con- 
fession made to the zamindars again, 
there can be no doubt that it ie not ad- 
missible in evidence in view of the pro- 
visions cf s. 23, Evidence A t, which 
reads as follows: 


_ ‘No confession made by any person while he is 
in, the custody of a Police Officer: unless it be made 
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in the immediate presence of a Magistrate, shall ba 
proved as against such person,” 


“What is “custody of a ‘Police Officer" 
has been the subject of several decisions. 
It does not only mean that the accused 
should be under actual arrest when he 
makes the confession nor does it neces- 
sarily indicate that the presence of a 
Police Officer at the time of the confession 
is essential to consittute “custody”. In 
Rechoda v. Achenath (2), it was pointed out 
that no formal arrest by the Police was 
necessary and that it was sufficient to 
constitute custody of a Police Officer if 
the accused could not depart of his own 
free will In Empress v. Lester (3), it 
was held that the confession made by the 
accused to tha person with whom she 
was travelling in a tonga under Police 
guard was inadmissible in evidence,’ al- 
though it was made at a time when the 
Police guard had left the tonga and had 
gone away to some distant place to change 
his horse. In Emperor v. Mallangowda (4) 
a confession made by the accused to the 
doctor in the hospital while ths Police 
Officer who had brought bim was keeping 
guard outside in the verandah was like- 
wise excluded cn the ground that the 
accused wh» was in Police custody up to 
hie arrival in the hospital remained in 
that custody while the Policeman was 
standing outside in the verandah. In the 
case of Maung Lay v, Emperor (5); at'page 
615* May Oung, J , has said: 

“I have come across several cases in which Police 
Officers have, after detaining a person accused of 
an offence, put forward the plea that the latter was 
yet been for- 
mally arrested. The object of this seems to be 
either to avoid operation of 4. 26, Evidence Act, or 
to shorten the period of time between the arrest 
and the confession subsequently made to a Magis- 
trate. This idea of ‘free detention’ is, in my view, 
altogether mistaken sometimes even hypocritical. Ib 
is an infringement of the spirit, while appearing to 
conform to the strict letter of the law, and I would 
lay down that, as soonasan accused or suspected 
person comes into the hands of a Police Officer, he 
is, in the absence of clear and unmistakable evidence 
to the contrary, no lenger at liberty and is therefore 
in custody within the meaning ofss, 26 and 27 
Evidence Act.” i 

This decision perhaps goes much fur- 
ther thau any other decided case, and in 
so far as it raises a presumption that the 
accused must be deemed to be no longer 
at liberty after he comesinto the hands 


(2) 3 M. H. O. R.318;2 Weir 735. 

(3) 20 B. 165, 

(4) 42 Ind. Oas, 597; 42 B.1;18 Or. L. J. 981; 19 
Bom. L. R. 683. 

(5) 77 Ind. Cas, 429; A, I. R. 1924 Rang, 173; 25 Cr, 


L. J 381; 1 R. 609. 
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of the Police, it is somewhat contrary to 
the ralinga of this court. In Emperor v. 
Pir*Mohamedbux (1) at page 145* Kennedy, 
J. O., has said: 

“I am not inclined to extend the meaning of words 
tin custody of the Police’ by implication to cases 
beyond what is absolutely necessary, i. e. where the 


man isrealiy under arrest or in strict supervision 
and is merely allowed to go for a few moments to 
converse with the mashirs. It seems to me that 
would be probably considered to be a case in which 
any statement tothe mashirs is made while he is 
in Police custody. Butwhere the case is not soand 
the accused is not arrested or under supervision, 
and he is merely being invited to explain certain 
circumstances, it seems to be going further than 
the section warrants to exclude the statement that 
he makesonthe ground that he is deemed to be in 
Police custody.” 

In Crown v. Rawat, Cenfirmation OaselNo. 
3 of 1929, I had occasion to consider the 
effect of s. 26 and I observed: 

«x * x Tt has been said that for the purpose 
of excluding an extra-judicial confession under s. 26 
Evidence Act, it is not necessary to prove formal 
arrest and that if an accused person is present before 
the Police and cannot depart at his own free will, 
such presence amounts to sufficient custody. In 
my opinion no hard and fast rule can be laid down 
in that behalf, and the question whether an accused 
person was in custody within the meaning of s. 26 
at any particular moment must depend on the 
particular circumstances of each case.” 

Nothing has been said in argument to 
make me change that view, and I think 
thatthe trae criterion in all such cases 
is, whether the accused is free to depart 
where he likes or not. If not, heis in 
custody. It is immaterial whether his 
freedom of action is restrained directly by 
a Police Officer or by persons to whom his 
care is entrusted by a Police Officer. In the 
present case, there can be no doubt that 
both the accused were under Police super- 
vision atthe time when they are alleged 
to have made their confessions to the 
zemindars, and were not free to go where 
they liked, This wasnot a caseof mere 
suspicion attaching to the accused, Aec- 
cused No. lbad a gun-shot wound and 
other marks of injury op his person. 
Accused No. 2 was found with him. Ha 
wasa Khosos and foot-printsof two persons 
had led up to the outskirts of the kot 
where they werefoiund. In the mashir- 
nama, (Ex. 40) it was definitely stated that 
the Police had secured them, which could 
only mean that the Police had restricted 
their free movements. 

This is not the first case of its kind in 
which it has been brought to my notice 
that Police Officers often neglect to do 
their duty of collecting proper evidence 
jn murder cases and that, as soon as they 
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have been able to hit upon a probable 
offender they think that their task is 
over; and that they invariably hand over 
the accuse] to zemindars with the object 
or getting a confession from him, and . 
then work down the cas) on the strength 
of such confession instsad of working up 
the case themselves and finding for them- 
selvaa further clues which might help 
them in obtaining a conviction irrespec- 
tive of tha alleged confession which is 
in most cases, retracted at the trial. In 
this case, the mashir-nama recites in clear 
terms that the accused who had been 
secured, were handed over to the mishirs 
for the purpose of inquiring from them 
about the true facte. 

A note to that effect is open to the 
attack that the accused were handed over 
for the purpose of baing coarced or, at 
any rateinducedt> make a confession. 
In my opinioa, this procadura i3 open to 
serious objections and should be avoided. 
When the evidence of the extra-judicial 
confessions to zemindars was being ten- 
dered, the learned Pleader for the accused 
objected to its admissibility. The court 
questioned the zemindar Khuda Buksh 
as to the circumstances under which the 
confessions were made, and the witness. 
stated ; 

“The Police did not arrest the accused in the kot 
but they handed them over to us. We had taken twa 


private men from Kando Khan Jatoijto watch over 
the accused.” 

On that the learned Səssions Judge 
passed the following order: 

“In my opinion, the accused cannot be said to be 
in Police custody when they were with the witness 
at Jatoi village.” 

The laarned Sessions Judge was, in my 
opinion, clearly in errorin admitting the 
evidence of the extra-julicial confession. 
Both the accused were no} only secured 
by the Police, but they were handed over 
to the zamindars with directions to keep 
them under the private guard supplied 
by the zamindars and were not free to 
go where they liked,as is clear from the 
admission of Khuda Bakhsh at line 169, 
pags 47, where he says: 

«I also watched them during the first pahar of 
night, When I went to sleep I kept Shah Muhammad: 
and otherson the watch," 

It is also worthy of note that although 
the zemindars say that the accussd con- 
fessed to them their guilt, no attempt 
was made by them or by the Police to 
have thosa confessions recorded at once 
by a Magistrate. I am afraid I cannot 
leave this point without observing that, 
in my Opinion, the procedure adopted by 
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the Policain this case, of handing over 
the accused one of whom had serious in- 
juries on his person and was prima facie 
one of the persons concerned in the raid, 
in charge of the zamindars {who were 
helping the Police in their investigation 
“to enable them to inquire” from the 
accused “about the true facts” while they 
were being kept under restraint and were 
being watched by the private guard sup- 
plied by the zemindars, is hardly com- 
mendable, The judicial comfession made by 
accused No.1, however, stands on a differ- 
ent footing. Is is not only admissible in 
evidence but is of considerable value. It 
is no doubt true that while inculpating 
himself, he has tried to show that he was 
the only assailant. It is also true that 
he has resiled from it. But the circum- 
stances under which he made it- make it 
abundantly clear that sofar as it relates 
to his being a murderer, it is true, and 
may be safely relied upon. He was then 
lying in avery serious condition in the 
hospital, and the Magistrate was sent for 
at the request of the doctor to record the 
confession which the accused wanted to 
make, He had several injuries on his 
person, three of them caused by & sharp 
weapon such asa hatchet and two of them 
by gun-shots as deposed to by the Medi- 
esl Officer, He knew well that so far as 
his case was concerned be had no chance 
of getting out of a conviction. He also 
felt that he would die, and perhaps 
thought that it was better for him to 
make a confession inculpating himself 
and exculpating the other offenders, Al- 
though he has retracted from his con- 
fession in the Sessions Oourt, he has 
offered no explanation whatsover with 
regard to the injuries on his person. All 
that he has said is that he did not make 
the .confession before the Resident Magis- 
trate and that he was not in his proper 
senses when he was in the hospital. 

The truthfulness of the confession, so 
far as it concerns him, is more then 
amply vouchsafed by the injuries on his 
person, his failure to explain them and 
by the rst report which shows that the 
assailants had been fired at by the chow- 
kidar Kaisro, Without more, this evi- 
dence would be sufficient to warrant 
his conviction. (After discussing the 
circumstantial evidence in thecase the 
learned Judge continued:—) I agree, 
therefore, with the 
Commissioner that the evidence against 
accused No, l, Haroon, is very jetroag 
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and that looking to the circumstaness of 
the case, the only punishment which can 
be awarded to him is one of death. 

I would accordingly dismi33 his appeal 
and confirm the sentenca of death under 
s. 302, Indian Penal Oode, and also con- 
firm the s3ntencs passed against him for 
the other offancs with which he was 
charged. With regard to accused No. 2, the 
evidence adduced by the Orown consists 
of (1) the extra-judicial confession made 
to the zemindars (2) production of prop- , 
erty (3) identification by Kaisro and (4) 
identification of foot-pvints. I have already 
pointed out that ths extra-judicial con» 
feasion is inadmissible under gs. 26, Evi- 
dencs Act. (The learned Judge after dis- 
cussing the other items of evidence con- 
cluded as follows:) I agree, therefore, 
with the learned Judicial Commissioner 
that accused No, 2 is entitled, at any rate 
to the benefit of the doubt, and that 
his convictions and sentencas be set aside 
and that he be set at liberty, 

N./As Order accordingly, 


PESHAWAR JUDICIAL CoM. 
_ MISSIONER’S COURT. 
First Oivil Appeal No. 131 40 of 1932, 
November 29, 1932. 

Fraser, J. O. AND BAADUDDIN, A, J.O. 
GHULAM MUHAMMAD,alias BABU— 
PLAINTIFF ~APPELLANT 
versus 
HAZRAT GHANI AND orners— 
DEFENDANTS — RESPONDENTS, 

Customary Law (N-W. P. P.) -Will—Khalils— 
Power to make will excluding heirs like sons or hug- 
bands, g 

A sonless Khalil woman isnot. entitled to will 
away the wholeof her property to the exclusion ọf 
her husband who is her nearest heir. Zaman Khan 
v. Sultana (1), followed. 

The restriction of testamentary powers operates in 
favour not only of distant heirs like. collaterals, but 
also in favour of near heirs like sons and also 
husbands where women are concerned, 


First Appeal from an order of the 
Senior Sub Judge, Peshawar, dated the 
27th June, 1932 

Sardar Raja Singh, for the Appellant, 

Mr. P. C. Kapoor, forths Respondent, 

Judgment —ľhis suit relates to 
Post Office Qasn Oartifizates to the amount 


of Rs, 6,00 left by Musammat Nanai 
at the time of her dea:h, Sio was 
a Konalil girl, who for pari of her life 


practised as a prostitute in Peshawar City. 
For some years she interrupted her profes- 


sion by becomibg tho wife of one Sardar 
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Ali Khan, and in 1927 she married Ghulam 
Muhammad, the pressnt plaintif. Long 
before this marriage in 1922 she had made 
awill in favour of four people, two, the 
sons of her sister, and two, the sons of 
her brother, the four present defendants. 
After her death on 18th December, 1931, 
the four defendants obtained a Succession 
Certificate for the encashment of the 
certificates, and the prisent suit was 
instituted by Ghulam Muhammad, her 
husband, for a declaration that he, and 
not defendants, was entitled to them as 
being part of herestate. He challenged 
the will as being invalid under Muham- 
madan Law and claimed that in any case 
he had spent Re. 6,0L0 or more on medical 
attendance before her death and on her 
faneral and expenses connected therewith. 
The defendants pleaded that Musammat 
Nanai was governed by custom and denied 
that plaintiff had expended anything as 
alleged by him. The Senior Sub Judge 
held: — 

(1) that Musammat Nanai as a ‘Khalil 
was governed by custom and could, there- 
fore, leave her property by will to her near 
relatives, Mi 

(2) that the sums claimed by plaintiff 
had either not been proved to have been 
spent, or were such as he was morally and 
legally bound to expend for the medical 
attendance and funeral of his wife. 

The suit was, therefore, dismissed and 
plaintiff appeals. 


The first point for our consideration is 
whether or not the will is valid. A broad 
issue was framed as to whether the parties 
were governed by custom or Muhammadan 
Law, and the finding was in favour of the 
former. The position taken up now by 
Counsel for plaintifi-appellant is that 
‘whether custom or Muhammadan Law be 
applied, the will is invalid, As there was 
an open issue in this respect, we consider 
that we are bound to decide this point 
on the merits, whatever the pleadings of 
the respectives parties. We know that 
Musammat Nanai wasthe daughter of an 
agriculturist, and though she practised as 
a prostitute in Peshawar Oity, she twice 
married sgriculturists and invested part 
of her eavings in mortgages on agricultu- 
ral land. We do not think, therefore, 
that her tribe is in any way altered by 
‘her profession, and she must be regarded 
as a member of an agricultural tribe, name- 
ly, a Khalil. The custom governing 
Khalils in the matter of testamentary dis- 
positions has been recently decided by us 
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in the case of Zaman Khan v. 
Sultana (1). We heid thata sonless Kha- 
lil proprietor was not entitled to will away 
the whole ofhis property to the exclusion 
of collaterala. I; does not seam to be pos- 
sible to make any differentiation between 
a male and a female proprietor in such 
matters, although there is nothing in the 
recorded customary law as givenin Lorim- 
er's Code specifically dealing with the 
power of females in this respect, Answers 
Nos. 98 and 99 recite that married women 
enjoy entire freedom in regard to the disposal 
of their separate property, but this entire 
freedom was atone time postulated for 
males also and has since been subjected by 
decisions of courts to several restrictions. 
One of these is that a collateral must not 
be wholly excluded. Oa behalf of the 
defendant-respondentsiit is urged that plaint- 
iff as husband is his wife's heir according to 
Answer No. 67 and that, therefora, he is not 
a collateral within the meaning of the rul- 
ing cited above. It does not appear to us 
that this distinction can properly b3 made. 
The restriction of the testamentary power 
to which we have referred above extends 
to heirs also. For instance, it isa well 
recognized custom that minor sons cannot” 
be excluded by awill, nor major s9n3 ex: 
cept for disloyalty. In other words, the 
restriction operates in favour not only of 
distant heira like collaterals, but also in 
favour of near heirs like sons and also 
husbands where women are concerned. 
We must hold, therefore, that by cistom 
Musammat Nansi was not entitled to will 
away her property to the entire exclusion 
of plaintiff, her husband, the nearest heir, 
We have the less hesitation in arriving at 
this conclusion in view of the fact that 
the will was made several years before 
Mussammat Nanai married plaintiff and 
may well have been forgotten by her, for 
apparently she lived on amicable terms 
with him for the greater part of their 
married life, and showed no inclination to 
deprive kim of all share in her estate. 

On this finding it is not necessary to 
consider the correctness of the lower Court's 
decision regarding the expenses claimed 
by plaintiff. As heir he is entitled to the es: 
tate and any sums that he may have spent 
will come out of it. 

In conclusion we may notice a request 
made by Counsel for plaintiff for a refund 
of court-fee. By order of the lower Oourt 
he was compelled to pay ad valorem in spite 
of the apparent declaratory nature of the 

(1) 2 J. R. 34, , 
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relief. It was held that in fact the suit 
was not purely declaratory, but involved 
consequential relief, in that the cash cer- 
tificates were actually in defendants’ posses- 
sion and represented the equivalent of cash 
which plaintiff wished to recover from them. 
This appears to us to be the correct visw 
of the position of the parties, Defendants 
were in no sense mere trustees or stake- 
holders. The suit was no doubt brought 
in consequence of the order passed in de- 
fendant’s favour under the Succession Act 
but there is nothingin e. 387 of that Act 
which prescribes the natura of a suit bro- 
ught to contest an order passed under it. 
It isin no senss analogous to one brought 
under O, XXI, r. 63, and where the action 
involvés consequential relief, court-fee 
has to be paid on the valueof the subject- 
matter. | 

In view of our finding on the validity of 
the will, we accept the appeal, set aside 
the trial Court's order and decree the suit, 
We are bound to admit that equities ap- 
pear somewhat to be on the side of defend- 
aats for on plaintiff's own pleadings some 
of them would have been entitled in the 
absence of a will to succeed as heirs under 
Muhammadan Law. We, therefore, direct 
that parties should bear their own costs 
in both courts. 

A Appeal accepted. 


PATNA HIGH COURT. . 
Miscellaneous Oivil Appeal No. 239 ‘of 
1931. 

September 15, 1932. 
OOUBTNEY TR :RELL, O. J. AND FazL ALI, J. 
GANESH LAL SARAWGI—Appstiant 
versus : 
SANEUI RAM AND ANOTEER— 


RESPONDENTS, 

Provincial Insolveucy Act(V of 1920), ss.18, 22, 
24 (2)—Debdtors’ application—Procedure to be fol- 
lowed—Account books, production of—Statements of 
petitioning debtor—Duty of court to be satisfied prima 
facie asto truth of statements, 

It isincumbent upon the petitioning debtor under 
8. 22 of the Provincial Insolvency Act when his 
petition is admitted, to produce all his books of 
account. The statementsin the petition by them- 
selves if merely repeated formally in the evidence 
are not sufficient prima facie grounds for believing 
such statements, [p, 224, cols, 1 & 2.] : 

It is the duty of the court to be satisfied prima 
facie and after following the necessary procedure 
and making the necessary investigation tocome to 
a conclusion that the statements by the debtor are 
true. [p. 224, col. 2.] 

Section 13 of the Provincial Insolvency Act im- 
poses upon the petitioning debtor the obligation to 
state theamount and particulars of all his property 
and of his debts and he is to make a statement 
thet he is unable}to pay the debts, [p. 224, col. 1.] 
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The procedure laid down in s. |24, sub-s.2 of the 
Act is tobe adopted asa preliminary to the decision 
as to whether to grant the petition or not and 
therefore, the matters disclosed by that procedure 
me eaa to be taken into consideration, [p. 224, 
col. 1. 


Miscellaneous Civil Appeal against an 
order of the Judicial Commissioner. of 
Chota Nagpur, dated the 4th August 1831, 

Messrs. Hasan Imam and S, S. Rakshit 
for the Appellant, : 

Mr, R. S. Lal, for the Respondent, 

Curtney Terrell, C. J.—This ,miscel-. 
laneous appeal is against an order of the 
Judicial Commissioner of Ohota Nagpur 
dealing with the petition of two persons 
Sanehi Ram and Aliar Ram who are said 
to have carried on business ii partner- 
ship snd who applied for adjudication of 
insolvency, Tue petition set forth a 
schedule of debts the principal creditor 
being the appellant in this case whose debt 
was said by the petitioners to amount to 
Rs. 2,835. The schedule set forth other 
debts which we are told by the learned 
Advocate on behalf of the debtors are 
mainly, asin the case of the sppellant 
for goods supplied oncredit. The younger 
of the two petitioners gave evidence be- 
fore the Judicial Osmmissioner, the elder 
being bis father and it was stated that 
the elder way ill. The younger petitioner 
in his evidence states that the petition- 
ing debtors carried on a business in lac 
in the District of Palamauand the debts 
which totalled Rs, 6,530 were for the 


respect of 


goods supplied on credit, the appellant 


creditor having supplied a ver lar 

quantity ofcloth. The petition ako goba. 
daled atrifling quantity of moveable pro- 
perty and the only immovable Property 
scheduled was Rs, 1,000 in respect of the 
house upon which it was said that a 
mortgage was heid and the amount of 
the mortgage debt was set down amongst 
the other debts which the petitioners owed. 
They described themselves as Banias 
carrying on business in lac and the 


-evidence of the younger petitioning debtor 


given in chief wasof the briefest, possible 
character. He stated that the debts of 
the firm amounted to Rs, 6,530 and the 
assets were worth only Rs. 300 or Rs. 400. 
He was unable to pay his debis and had 
concealed none of his assets, He was 
willing to place ell his agsets at the 
disposal of the court and he stated that 
he suffered the losses which had brought 
about his insolvency in connection with 
the lac business. He then stated im crosg >- - 
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examination that he kept nọ books of 
account and that whenever he was supplied 
with goods on credit he merely’ signed 
the creditor's books. This was an unim- 
pressive statement and two witnesses were 
called on behalf of the creditor who stated 
that they knew the petitioning 
debtors and that in fact they did keep 
books of account. 3 

The learned Judicial Oommissioner 
apparently thought that the requirements 
of the law were that he must simply have 
“the evidence of the petitioning debtors 
to, as it were, merely verify the statements 
in the petition. That, however, is not case, 
Section 13 of the Provincial Insolvency 
Act imposes upon the petitioning debtor 
the obligation to state the aniount and 
particulars of all his property and of all 
his debtsand he is to make a statement 
that he ig unable to pay his debts, The 
requirements of such a petition are set 
forth in e. 13 of the Act, Section 24 of 
the Act imposes upon the court the duty 


of requiring proof of the following mat-' 


ers :— 
4 “(a) that the creditor or the debtor, asthe case 
may be, is entitled to the petition ; 

Provided that, where the debtor is the petitioner, 
he shall, for the purpose of proving his inability to 
pay hisdebts, be required to furnish only such 
proof as to satisty the court that there are prima facie 
grothds for believing the same. 

Under sub-s. (2) 

“The court shall also examine the debtor, if he is 
resent, as to his conduct, dealings and property in 
he presence of such creditors as appear at the 

hearing, aud the creditors shall have the right to 
question the debtor thereon.” 

The court in this case does not seem 
to have proceeded to carry out that ob- 
ligation imposed upon it by sub-section (2). 
Moreover this procedure is to be adopted 
as a preliminary to the decision es to 
whether to grant the petition or not and 
therefore the matters disclosed by that 
procedure are materialto be taken into 
consideration. Otherwiee sub-s, (2) would 
have to be considered superfluous. 

By sub-s, (3) 

“The court shall, if sufficient cause is shown, 
grant time to the debtor or to any oreditor to 
produce any evidence which appears to it to be 
necessary for the proper disposal of the petition.” 

It is further incumbent upon the petition- 
ing debtor under s. 220f the Act when 

his petition is admitted to produce all 
books of account. The debtor has stated 
here that he has no books of account but 
necessarily in order to consider the debtor's 
conduct of the business as directed by 
bub s. (2) of s. 24 the court shculd make 
an investigation a8 to whether the stete- 
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ment that he did not keep account books 
is to be believed or not. Indeed it is - 
clear that the court must treat the evidence 
produced by following the procedure 
prescribed in s. 24 as material to its desi- 
sion esto whether or not to allow the 
petition and in deciding whether such evi- 
dence has satisfied the court that there 
are prima facie grounds for believing the 
statements in the petition. The statements 
in the petition by themselves if merely 
repeated formally in the evidence ara not 
sufficient prima facie grounds for believing 
such statements. 

There has been a tendency for courts | 
administering the Insolvency Act to believe 
that the hearing of a petitioi’ is 8 more 
or less formal matter and that if te peti- 
tion is asit were merely verified by the 
evidence of the debtor the court is bound 
to accede to the petition, That is not 
the case, It isthe duty of the court to 
be statisfied prima facie and after follow- 
ing the necessary procedure and making 
the necessary investigation to come to 8 
conclueion that the statements by the 
debtor are true, After all the procedure of 
insolvency is for the protection of creditors 
quite as much as for the protcc'ion of 
debtors. It is unfortunately more often 
used by débtors than by creditors with the 
consequence that the interest of the credi- 
tor has a tendency to be-forgotten. 

In this case we think. that thé prcpar 
course should, be to remit the matter back 
to the learned Judicial Oommiséioner 
with a direction to follow the procedure 
preecribed by the Act and to cone to a 
finding as to whether. or not there are 
prima facie grounds for believing the 
statements in the petition and if he comes 
to the conclusion that there are such 
groundsthen he may make the order for 
adjudication. The matter should be re-heard 
dnd thé applicant will bé iba position to 
adduce such evidence as he may bs advised 


-for the purpose cf inducing the Judicial 


Comniissioner, acting dn thé principles E 
have stated, to nidke the order in hië favoni 
The creditors will be equally extitled to call 
such évidence as they think tit to throw dis- 
credit upon the statements in thé pétition. 
The présént order of adjudication is 
vacated without prejudice to such ore: 
as the Judicial Oommis:ioner. may mike, 
The costs of this hearing w.ll abide the 
result: A 

Fazl Ali, J,—I aġře6, | wet 

Aja Garé remanded; - 
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CALCUTTA HIGH COURT, 
Appeal from Original Dacree No. 468 
of 1928, 

May 11, 1932. 
MUKEBJI AND Banter, JJ. 
Munshi ABDUL LATIF F—Prawtirr— 
APPELLANT 
VET8US 
.GOPESWAR OHATTORAJ—Deranpantr— 
_ RESPONDENT. 

Principal and agent—Partnership and agency— 
Tests—Limitation Act (IX of 1908), §Sch. I, Art. 89— 
Failure to comply with definite . demand—Whether 
amounts to refusal—Pleadings—Receipt of share of 
profits—One party not bound to disclose name of the 
other—Relationship between parties. 

Although aright to participation in proftsis a 
strong test of partnership and there may be cases 
where upon*a simple participation in profits there is 
a presumption, not of Jaw, but of fact that there is 
partnership, yet whether the relation of partnership 
does or does not exist must depend upon the whole con- 
tract between the parties, and that circumstance is not 
conclusive. Ross v. Parkyns (1), Cox v. Hickman (2), 
Bullen v. Sharp (3) and Mollow v,Court of Wards (4), 
referred to. [p, 228, col. 1.] 

An agreement toshare all profit and all loss is 
an agreement of partnership even. though the words 
‘partner’ or ‘partnership’ do not occur in the agree- 
ment while even though some losses are to beshared 
in bythe parties theagreement may show thata 
partnership was not intended. [ibid.] 

Under Sch. I, Art. 89, Limitation Act, the refusal 
need not always beexpressand may be inferred 
from circumstances. Even a failure to comply with 
a definite demand may, sometimes, amount to a 
refusal, [p. 230, col 2, 

The actual relationship between the parties to a 
transaction isto be determined upon the real 
character of the transaction between them, whatever 
aT words used in the pleadings be. [p. 226, col 
2. ` 

Where A wasto take certain work under a con- 
tract from a company, make over the work for 
management to B who would get a certain share 
in the profits, A getting the balance and A was 
not bound to disclose B’s name to the company and 
the work was to stand in A's name as far as the 
company was concerned : 

Held, that A and Bwere not partners but the 
relationship between them was that of principal 
and agent, inasmuch as the common business was to 
be carried on by B on behalf of A so that A could 
be regarded as principal. 

‘Appeal against the decrsa of the Sub- 
ordinate Judge, Burdwan at Asansol, 
` dated the 31st of August, 1928, 

Messre, Hiralal Chakravarti and Shyama- 
das Bhattacharjee, for the Appellant, 

Messre. Bankim Chandra Mukerjee, Purna 
Chandra Chatterjee and Kamalakshya Basu, 


N 


for the Respondent. i 


Judgment.—This is an appeal by 
the plaintiff from a decree dismissing his 
Buit for accounts and for damages. 

Shortly put the plaintiff's case was as 
follows :— 

. The plaintiff had worked as a contractor 
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for loading and unloading wagons for 
the Indian Iron and Steel Company Limit- 
ed at Santa for a long time. As he had 
various other businesses to attend to, it was 
inconvenient for him to look after the said 
contract work personally, and so he made 
up his mind to appoint somebody to whom 
he might entrust the same. The defend- 
ant, who is a Pleader, on coming to know 
of his intention, approached him to be so 
appointed. Upon that it was agreed bet- 
ween the plaintiff and the defendant that 
the defendant would carry on and look 
after the business, by bestowing personal 
labour, and would receive advances from 
the company and} make advances from his 
own pocket, whenever necessary; would 
keep proper accounts of all income and 
expenditure and explain the same to the 
plaintiff, and would be liable to make good 
to the plaintiff all lossea that would accrue 
by reason of negligent performance of the 
work; and that the profits would be divided 


` half and half between the parties, but the 


loss, if any, would be borne entirely by 
the deferdant, Tke defendant worked 
under this arrangement from the lst 
November, 1919, till the 15th April 1921. 
Daring tbis- period the defeadant waa 
negligent in the performance of the work he 
was entrusted with, end was also guilty of 
misfeasance and malfeasance, and did not 
render accounts. Oonsequently, on the 
15th April, 1921, the plaintiff wrote to the 
company withdrawing the powers which 
he had conferred on the defendant to 
receive payments and do other acts ‘on 
his behalf, and since then all connection of 
the defendant with the plaintiff and with the 
businesa ceased. The defendant had paid to 
the plaintiff in all Rə. 1,200. The prayers in 
the plaint were that it might be held that 
the defendant was bound to render 
account to the plaintiff for the period 
from the let November 1919 to the 15th April 
192!, that he might be ordered to render 
such account, and that a decree might 
be passed against him forsuch amount as 
might be found due as the ‘result of account- 
ing and also for a:sum of R3. 4,376-3 annas 
which the company: had deducted from 
the plaintiff's bills, after the defendant 
had ceased: to work, on-account of demur-~ 
rage, back charges -and store charges, for 


- work which the defendant had ‘done ‘during 


the aforesaid period. > - 

The defendant -took various pleas, It was 
averred that the suit was not maintainable in 
the form in which it was laid, because the 
relationship between the ‘plaintiff and the des 
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iff and the defendant's son Madan Gopal 


. that the plaintiff would renew the con- 


tract with the company in his own name, 


_ that Madan Gopal woald allow the plaint- 


iff's name to stand in the office of the 


` company and would carry out the works 


. relating to the 


men and money and keep the accounts, 


‘but that the defendant only managed the 


` business for his son and had no liability 
. to account, The terms, according to the 


' ed from the plaintiff's bills as alleged in - 


“to be 


defence, were that out of the net profits 
the plaintiff would get 4 annas and the 
defendant 12 antas, but it was admitt- 
ed that the plaintiff was not 
be liable for loss if any.. It was 
denied that any amount had been deduct- 


the plaint. Oharges of negligence, mis- 
feasance and malfeasance were repudiated, 


' and on the other hand it was contended 


_ibat the business, 


. defendant's management. 


E which at the incep- 
tion of that partnerehip was in ruins, 
attained a flourishing state during the 
Limitation was 


pleaded, it being said that the defendant 
_ worked till the 5th April 1921, on which 
, date he was removed by the plaintiff It 
. wes Balso asserted that the plaintiff had 


. received not 


Rs. 1,2C0 only but in all 
Rs. 2,517, 
The Subordinate Judge held that the 


“ suit failed on the preliminary ground that 


it was not maintainable in the form in 
which it was lsid. He nevertheless dealt 
with allthe issues which had been framed 
and recorded his conclusions thereon. ln 


_ the result he dismissed the suit. 


The first and most important question 
for consideration in this appeal is whe- 


| ther the suit in the form in which it wes 


: question 


brought, was maintainable, The Sub- 
Ordinate Judge held thatthe business in 
jest was a partnership business 
within the meaning of s, 239 of the Con- 


` tract Act, that the plaint was framed as 


if the relations between the parties were 
as those of principal and agent while in 
reality the parties were partners, and that 
as the particulars required by Form No. 
49 of Appendix A of the Code had not 
been given no decree in Form No. 21 of 
Appendix D of the Code could be made. 
He held, therefore, that the claim for ac- 


. counts was not maintainable and that, inas- 


much as the claim for damages was insepar- 
able frcm the claim for accounts: the latter 
claim too was incompetent, 
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. fendant was not that of principal and agent, 
but that it was agreed between the plaint- 


contract with his own.. 


- that 


1411.0. 


Now, it is quite true that the frame of 
the suit was not that of a psrtnership 
action, and read. carefully the plaint 
would seem to suggest that the cause of 
action was founded on such relations ss 
exist between a principal and an sgent, ` 
though the terms ‘principal’ and ‘agent’ 
appear nowhere in it. At the same time it is 
only fair to say that the defendant in his 
written statements nowhere explicitly 
took the plea that it was a partnership 
existed between the plaintiff and 
Madan Gopal; but that, on the other hand, 
an out snd out transfer of the business 
or rather its good will to Madan Gopal 


-wás suggested, it being said that the 


plaintiff was to geta4annas share of the 
netprofits The Subordinate Judge noticed 


thia difficulty, for he observed : 

“The defendant's case as made in the written 
statement is that the plaintiff transferred his 
business to the said Madan Gopal in consideration 
of participation in the net profits of the business 
to the exent of 4 annas out of 16 annas, and hence it 
is clear there was no allegation of partnership in 
the written statements,” 


The Subordinate Judge, however, thougat, 
and in this respect he was right, that 
whatever. might have besi the words 
used in the pleadings, the relationship 
between the parties was to be determined 
upon the real character of the contract 
between them, which in his opinion, was 


“a partnership contract. 


hera is no document evidencing the 
contract, nor any direct oral evidence 
beyond what the . plaintiff and 


“the defendant themselves have given as 


witnesses examined inthe case. There is 
some evidence proceeding from witnesses 
who have spoken to what they afterwards 
heard from the parties themeelves; and 


. inferences have also to be drawn from their 


subsequent conduct. For the.purpose of 
this case Madan Gopal may be ignored, 
for it is conceded that his name was in- 
troduc3d merely to shield the plaintiff 
from difficulties that were anticipated, be- 
cause the defendant had éngaged ing busi- 
ness which as a legal practitioner it was 
not open to bim todo, and that the real 
contracting parties were the plaintiff ánd 
the defendant. The contract was entered 


‘into in the latter partof October 1919 and 


work was to commence from the Ist 
November, 1919. In Dacember 1919 the 
plaintiff got a renewalof the contract that 
he had with the company, This renewal 
was for one year and certain rates were 
scheduled. ‘It appears fron some of the 
documents in the case, e. g, Hx. A (9), 
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that the contract was to renewed periodcal- 
ly.Towards the beginning of 1921 the de- 
fendant got a draft prepared by a Pleader 
Babu Satya Kinkar Banerjee (P, W. No. 3) 
which is said to have contained the terms 
of the. relations between the parties as 
given to him by the defendant. He has 
said that he drafted the deed at the re- 
quest of the defendant, but that the 
plaintiff was not then present nor had the 
plaintiff told him anything about it. This 
draft would have been helpful to some 
extent, but it has not been produced. The 
Subordinate Judge was inclined to the 
view that the draft has been withheld by 
the defendant, and we areof the same 
opinioa; the evidence of P, W. No. 3 Babu 
Satya Kinkar Banerjee show that the de- 
fendant took the draft from him, and we 
are not satisfied that it subsequently got 
into the hands of the plaintiff, as was at- 
tempted to be préved by D. W.No.3 
Janoki Nath Ganguly and D. W. No. 6 
Surendra Nath Misra, whose evidence 
materially conflicts with that of Babu 
Satya Kinkar Banerjee (P. W. No. 3) and 
is otherwise untrustworthy. We are not 
prepared to infer from the letter Ex. A 
‘that the draft was ever in the plaintiff's 
possession as had been contended for 
before us. Babu Satya Kinkar Banerjee 
(P. W. No. 3) drafted the deed on the foot- 
ing that the parties were partners and 
he has said that in his opinion that draft 
was in effect the draft of a partnership 
deed, but that it was described as a Chuk- 
tipatra (deed of agreement), The parties 
sharing in the profits were certainly in & 
sense partners and in common parlance 


they would be so described and for ordi-. 


nary purposes they would be regarded as 
such. But the legal position as between 
‘them has to be determined not upon 
what ‘in effect’ the draft was but upon 
the precise terms of the agreement, which 
are not available beyond what the parties 
themselves say about them. The evidence 
of P.W.No.2 Hem Ohandra Banerjee, 
P. W. No. 4Amulya Ohandra Banerjee, 
P.:W. No.5 Debendra Nath Ghosa and 
P. W. No.6 Mahadev Hazra and P. W. 


No.7 Ramesh Ohandra Ray in so faras . 


it seeks to make out that the defendant 
‘was an agent or a manager is not of much 
assistance, for, after all, what they say is 
a matter of opinion ona legal position. 
Equally or perhaps more worthless is the 
-evidence of D. W. No. 3 Janokinath Gan- 
“guli and D. W. No. 4Panchanan Banerji 
whom the defendant examined on this 
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point. The defendant in one of his writ- 


ten statements said: — 

“The defendant, on behalf of his son Madan 
Gopal Chatterjee declared that Madan -Gopal was 
prepared to take up entirely the said contract 
work of the plaintiff and to allow the plaintiff 
a 4 annas share of the profits, keeping.. intact 
the plaintiff'sname in the Company's office. The 
plaintiff having accepted and agreed to the afore- 
said proposal of this defendant, it was finally 
agreed upon between the plaintiff and this defend- 
ant on behalf of Madan Gopal that at the time of 
renewing the said contract Madan , Gopal would 
allow the plaintiff's name to stand in the office of the 
I. I. 48. Oo. Ltd., and would carry on all ‘works 
relating to the said contract with'his own men 
and at his own expense, would keep. accounts 
and would give a 4 annas share of the profits to 
the plaintiff that if any loss were incutred inthe 
said karbar the plaintiff would not bear any share 


thereof’, g 
Defendants Witness Ne; 2 Muhammad 


‘Abdul Fazal, whom we consider to : be & 


perfectly reliable witness. has said, 

“The plaintiff told me in October or November, 
1919, that he made over the said business to the 
defendant on this condition that he would get 4 
annas share of the profits.” ` Sk 
The essential ingredients of the trans- 
action were that the business.was ‘to re- 
main in the name of the plaintiff, and 
so far abany rate as the Oompany was 


` concerned, it was the plaintiff who would 


take the work under contract from the 
Oompany,he would make over the work 
for management to the defendant, and the 
defendant would get 12 annas out of the 
net profits as his remuneration, the plaint- 
iff would get the remaining 4 annas, there- 
of but would not be liable for the loss, 
if any. The distinction between agency 
and partnership issometimes a very subtle 
one, especially in cases where one party 
gets as his remuneration a share in ,the 
profits “and does not remain liable for the 
loss, and this distinction becomes import- 
ant when a question arises in connection 
with their dealings with third parties. 
Partnership is defined in s. 239 of: the 
Contract Act, and Agency in s. 182, and 
although every partner is an agent, of the 
firm and his other partners for the purposes 
of the business of the partnership, 6. 24% 
ALAH contract for the remuneration of a servant 
or agent of any person, engaged in any” trade 
or undertaking by a share of. the profits;of such 
trade or undertaking shall, of itself, render such 
servant or agent responsible as a partner therein, 
nor give him the rights ofa partner,” h 


“The receipt by a person of a -share in 


the profits of a business is. . prima ‘facie 
evidence that he isa partner in the. busi- 
ness, but it is now well settled, notwith- 
standing many dicta and decisions to the 
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contrary, thatthe receipt ofa share of the 
profitsis nota conclusive test of partner- 
ship. In Ross v, Parkyns (1) Jessel, M. R., 
observed: 

“It is said (and about that there is no ‘doubt) 

that mere participation in profits inter se affords 
cogent evidence of partnership. Butit is now well 
settled by the case of Cox v. Hickman (2), Bullen 
v, Sharp (3) and Mollow v, Court of Wards (4) that 
although a right to participation in profits is a 
strong test of partnership and there may be cases 
where upon a simple participation in profits there 
isa presumption, not of law, but of fact that 
there is a partnership, yet whether the 
relation of partnership does or does not exist must 
depend upon the whole contract between the parties, 
and that circumstance is not conclusive.” 
On the other hand an agreement to share 
all profit and allloss is an agreement of 
‘partnership even though the words 
‘partner’ or ‘partnership’do not occur in 
the agreement, while even though some 
losses are to beshared in by the parties 
the agreement may show that a partner- 
ship was not intended, In Lindley on 
Partnership, 7th Edition, page 46 it is 
. Baid: ° - 

“Whatever difference of opinion there may be 
as to other matters, persons engaged in any trade, 
business or adventure upon the terms of sharing 
the profits and making good all losses arising 
therefrom, are necessarily to some extent partners 
in thattrade, business or adventure; nor is the 
writer aware of any case in which persons who 
have agreed to share profits and losses in this 
sense have beenheld not to be partners.” 

Again at page 48 itis said, 

“The inference that where there is community 
of profit there is a partnership so strong that 
even if community of loss be expressly stipulated 
against, partnership may nevertherless subsist. In 
Coopev. Eyre (5), Lord Loughborough is reported 
to have said, ‘In order to constitute a partner- 
ship, communion of profits and loss is essential’. 
But there is nothing to prevent one or more part- 
ners from agreeing to indemnify the others against 


logs, or to prevent full effect from being given to ` 


a contract of partnership containing such a clause 
of indemnity”, 

Judged by the tests laid down in the 
propositions quoted above the terms of 
the agreement, such as they have “been 
alleged on’ behalf of the parties in this 
case, would be equally consistent with a 
partnership as with an agency. But a 
more certain test is to find out whether not 
only .was there a common. business but a 
common interest of ell the parties in it, or 


(1) (1875) 20 Eq. 331; 44 L. J. Ch. 610; 30 L; T. 331; 
24 W. R.5 in b 


(2) (1860) 8H. L. O. 268;9 0, B. (x, s.) 47; 30L.J. 


a 125; 7 Jur, (N.s8.)105; 8 W. R. 754; 125 R, R. 
3 P, 


(3) (1865) 10. P. £6; 351. J.O. 
(E 247; 14 L. T. (N. 8.) 72; 14 W. R, 


| (4) (1873) 4 P. O. 419, 
(5) (1788) 1 H. BL 37 at p. 48; 2 R. R, 706, 


105; 12 Jur. 
338; 148 R. 
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whether the common business was to be 
carried cn by the defendant on behalf of 
the plaintiff so thatthe plaintiff could be 
regarded as the principal, On this point 
there is not, nor indeed could there by any, 
direct evidence, so long as the terms were 
not putinto writing. But there are the 
following facts, viz the plaintiff was to 
take the contiactin his own name, and 
there is no evidence that he was under any 
obligation to disclose the name of the defend- 
ant to the company; the work ‘was. to 
stand in his own name so far as the 
company was concerned and there is 
nothing to suggest that the company was 
going to hold anybody else liable for any 
loss that might be caused, There is no 
evidence suggesting that anybody ise then 
the plaintiff was to have a voice “in deter- 
mining what work was or was not. to be 
undertaken or" when the work was to be 
stopped or whether the. contract with the 
company was or was not to he renewed on. 
the expiry of its period (Vide Ex, A, (9)) 
or other matters'of tbat description. By 
themselves these two circumstances may not 
be enough, bit taken along’ with particip a- 
tion in profits and non-liability for the . losa, 
they may not unressonably,- in our judg- 
ment, be regarded as taking the case. be- 
yond the pale of a partnership contract. 
Itis quite true that fora partnership it. ia 
not essential that there should. bé a common 
stock or-that there should be a. joint capital 
or stock, and the dictum that a partnership 
in profits isa partnership in aesets by 
which they are made is also not universally 
true. It maybe, and indeed it is nothing 
extraordinary, that ina partnership concern, 
the duty is delegated to one partner, to 
decide upon what contracts should be 
undertaken or even to enter into contracts 
in his own name, and to another to finance 
the enterprise and to a third to manage or 
carry out the work; butthese are more or 
less matters of delegation. But when the 
division of work in the aforesaid way is 
founded not merely on mutual consent 
given for the sake of mutual convenience 
but is foundedon an assertion of a right 
and tothe exclusion of others, such as 
appears to have been the case here, more 
cogent proof is necessary to hold that 
notwithstanding allthis the intention was 
to create a partnership. These circums- 
tances ordinarily would militate against A 
supposition of the parties having a common 
interest in the business, though the busi- 
ness itself is a common one. It has been 
argued that the stipulation that the defend- 
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ant was to advance money was inconsistent 
with the theory ofagency, and the fact that 
he would charge no interest on such ad- 
vances but geta share in the profits sug- 
gests that the intention was.to make him 
a dormant partner, that is to say, one who 
was not known or appeared to be such and 
whose real character was concealed under 
the cloak of a mere lenderof money. But 
on examining the materials on the record we 
are satisfied that it was never contemplated 
that the defendant would, in fact, have to 
make any very considerable advances, and 
the evidence that there ig on the record 
amply establishes that the business was 
carried on and was also intended to be 
carried on with the amount that was due 
from the company at the inception and with 
further advances made by the company. 
‘That the relationship between the parties 
waa not that of partners also appears, in our 
judgment, from the contents of such letters 
as Ex 1 (d) written by the defendant to the 
plaintiff and Ex. 1 (g) and Ex, 1 (m) which 
were written by the plaintiff tothe defend- 
ant and to which the defendant never pro- 
tested. We see no good reason to think that 
the letters produced are not genuine. They 
havea ring of sincerity and truth which, 
in our opinion, it is impossible for any man 
to simulate or fabricate. Some argument 
has been advanced before us, basedon the 
fact that in some letters fromthe company 
to the plaintiff the letter was ‘addressed as 
M. A. Latif & Oo. or M. A. Latif and 
Brothers (Vide e.g. Ex3. A-6, A-7 and A-9), 
that in one of the letters (Ex. A-9) the 
company enquired about the name by 
which the partnership was to be known, 
that abill (Ex. D) was made out in the 
name of M. A. Latif & Oo and that in some 
of thebills, Ex. D series the defendant 
signed for M, A. Latif & Oo. But we are 
not prepared;to infer from these that the 
company meant to suggest that the plaintiff 
was really carrying on the business in 
partnership with somebody else. The 
defendant does not suggest that he was 
included in M. A. Latif & Brothers ; nor can 
it be contended that because he was signing 
for Latif & Oo., he must have been a partner 
of that firm any more than an agent work- 
ing under it, The plaintiff admittedly had 
various other businesses which were carried 
on under the name of M. A, Latif & Brothers 
or M. A. Latif & Oo. As regards the Istter 
Ex, A (9) in which the company addressing 
the plaintiff in December, 1920, es M. A. 
Latif & Brothers enquired of him of the 
name by which the partnership was to be 
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known, we do not think-that this inquiry 
suggests that there was in fact a legal 
partnership in existence, far less any such 
between the plaintiff and the defendant. 
On the other hand in March 1921 the 
company appears (Vide Ex, 2(h) ), to have 
referred to the defendant as the ‘Babu' 
appointed by the plaintiff for the works and 
there is alsoa large volume of documents 
showing that the company regarded the 
plaintiff alone as their -contractor. One 
very strong circumstance which, in our 
Opinion, completely demolishes the defend- 
aunt's case as to partnership is that afforded 
by his own conduct: if there was a partner- 
ship which the plaintiff had wrongfully 
dissolved, as it is his case, it is inexpli- 
cable that the defendant should not have 
raised a prote3t expressly stating that he 
was a partner or should have refrained from 
resorting to the court within the time 
allowed by law to assert ‘his rights and to 
ask for relief. His explanation is that he 
might thereby get into trouble as heis a 
Pleader. But in this respect his position as 
defendant to-day is not any better. We can 
not but reject this explanation. 
The next question that hasto be consider- 
ed is, what were the shares of the. parties 
according tothe agreement under which 
the business was carried on. For the 
reasons which the Sabordinate Judge has 
given we agresin his conclusion that the 
plaintifi’s share in the profits of the 
business is 4 annas and the defendant's 
12 annas out of 16 annas, and upon the 
common case of both parties the plaintiff 
was not liable to share in the loss, if any. 
Reliance has been placed on behalf of the 
appellant on the evidence of P. W. No.3 
Babu Satya Kinkar Banerjee that 2 or 3 
months before the draft was prepared by 
him the plaintiff had told him that his 
share was 8 annas; but in our opinion such 
a statement made by the plaintiff in the 
absence of the defendant, long after the 
agreement had been arrived at and the 
business had commenced, and at a time 
when the plaintiff had already become 
dissatisfied with the defendant for his 
conduct in connection with the business 
is not a statement that may be implicitly 
relied on. We are of opinion that the 
evidence of D W. No. 3 who spoke to what 
was told to him by the plaintiff in October 
or Novamber 1919, namely that his share 
was dannas, is a surer guide. The cir- 
cumstances to which the Subordinate Judge 
has referred also bear out the probability 
of the shares of the parties having been 
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fixed as aforesaid, namely 4 annas for the 
plaintiff and 12 annas for the defendant. 

The third question that has to be decid- 
ed is whether the claim or any por- 
tion of it was time-barred. The Sub- 
ordinate Judge was of opinion the relations 
between the plaintiff and the defendant in 
respect of the business came to sn end on 
the 16th April, 1921, as alleged on behalf of 
the plaintiff and not on the 5th April, 192]; 
as alleged on behalf of the defendant. It 
should be noted that the suit was instituted 
on the 9th April 1924, and if the plaintiff's 
avermentin this respect wasnot true but 
the defendasnt’s allegation was correct, the 
claim for accounts would be barred. The 
Subordinate Judge was unable to believe 
the evidence ofthe defendant on this point 
and rejected his case that the plaintifi’s 
letter to the Oompany Ex. 1 (e) of the 15th 
February, 1922, in which it had been stated 
that the plointiff had removed the defend- 
ant from the 16th April, 1921, was nota 
genuine letter. He held that Ex. 1 (e)is 
genuine, that Ex. A (11) which the defend- 
ant produced as the copy of the real 
letter was concocted, that the defendant's 
story thatthe khatas of the business were 
taken away by the plaintiff on the 5th 
April 1921 was not true and that the 
defendant was withholding the khatas 
because they would have shown that he 
carried on the business till the 15th April, 
1921, In all these conclusions we are in 
entire agreement with the Subordinate 
Judge. In our opinion, in the face of the 
letters Exe. 1 (¢),1 (s), 1 (r) and 1 (e), all of 
which we consider to be genuine letters it 
is impossible to hold that the agency was 
terminated on any day but the 15th Apri), 
1921. It bas been argued before us on 
behalf of the appellant that when the plaint- 
iff by Lis letter Ex. A (10) of the 4th April 
1921, to the Company withdrew the defend- 
ants authority to receive advances, the 
agency was terminated thereby. With this 
contention we cannot agree, because the 


withdrawal. of the power to receive the - 


advances does not necessarily amount to 
revocation of the agent's authority as a 
whole. TheSubordinate Judge was, how- 
ever, of opinion that there was in effect a 
refusal by the defendent to render accounts 
eo far back as February, 1921, and in that 
view he held that the claim for accounts up 
to the end of February, 1921, was barred, 
In arriving at this finding the Subordinate 
Judge appears to have relied upon the 
plaintiff's evidence that in spite of demands 
the defendant has not rendered accounts 
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and that the firstof such demands had been 
made in February, 1921, and further that 
in Ex, 1 (e), the plaintiff's letter to the 
Company of the 15th February, 1922, the 
plaintiff had stated that the defendant had 
not given any accountin spite of repeated 
demands and so he had removed him on 
the 16th April, 192], We have carefully 
considered these’ and other materials, e. g., 
Exs 1 (f) and 1 (j) to which cur attention has 
been drawn, but we sre unable to agree 
with the Subordinate Judge. In our opin- 
ion what has been proved falls far short of 
establishing a refusal such as Art, 89 of 
the Limitation Act contemplates, -It is 
quite true that the refusal need not always 
be expressand may, on the other hand, be 
inferred from circumstances, and it would | 
algo be correct to ssy that failure to‘comply 
with a definite demand may sometimes 
amount to a refueal. But we fail to dis- . 
cover in this care anything which would 
even remotely suggest a repudiation on the 
part of the defendant of a liability to 
account or any circumstances from which 
the failure or omission on his part to render 
accounts might be construed as a refusal. 
It may also be mentioned here that a refusal 
and time having run therefrom was never 
even pleaded. In our opinion no part of the 
claim is barred. 

It has been suggested in the arguments 
addressed to us on behalf of the appellant 
that there was no liability on his part to 
render account. The ground for this plea . 
it is difficult to make out When the plain- 
tif was to get a share of the profite, and 
when under his agreement it was the 
defendant’s own case that he was to keep - 
the accounts (Madan Gopal being now out 
of the way) and when it has been established - 
beyond doubt that he handled the cash and 
never made over the books, it is idle to © 
contend that he was not bound to account. ` 

The conclusions which we have recorded 
above are sufficient to establish the position - 
that the plaintiff is entitled to a prelimi- Ț 
nary decree for accounts for the period in 
suit on the footing of the defendant hav- ’ 
ing besn an agent liable to render the.. 
Bame, S 

There remain now three other short points 
to be dealt with. ; 

One of there points relates to theclaim 
for Rs. 4,376 3 annas as damages which the 
plaintiff alleged was the amount that was 
deducted by the Company from his bills 
subsequent to the removal of the defendant ` 
bat for work which the defendant had done, 


The plaintiff's claim in this respect was 
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not based upon an allegation of neglect as 
of an agent for work done for his principal, 
bat on an expres3 contract that the defend- 
ant had stipulated that -he would bear 
demurrages, back chatges, stock charges 
ete, Tho defendant denied that: he had 
ever made such a stipulation and also 
asserted that no such amount had been 
deducted and further alleged that evenif 
any amount had been deducted in this way 
the plaintiff had wrongly allowed it to be 
deducted and had acted either collusively 
or out ofspite. We are not satisfied that 
there was any such stipulation. We are of 
opinion also that it Las not been proved 
that ithe amount aforesaid or any amount 
at all was in fact so deducted. On the 
other hand the motive alleged on behalf 
of the defendant is, in our opinion, out of 
the question, for it would be too grotesque 
to imagine that the plaintiff would allow a 
deduction, to be unnecessarily or wrongly 
made relying on the off-chance of being 
able to recover the amount by asuit against 
the defendant. The Commissioner who 
will take the accounts will allow the parties 
to give evidence as regards this deduction 
and if he firds that any amount was 89 
deducted that amount will be taken into 
account as an amount paid by the plaintiff 
on account of the business. 

In the course of the arguments it was 
preesed on us that two items of Rs. 500 and 
R». 1,000 which are alleged to hava been 
received by the plaintiff after the defendant's 
removal and made over to the ‘defendant 
were in fact not so made over. Itis un- 
necessary to deal with this matter because 
it will befor the Commissioner to take evi- 
dence on.this point and arrive at his con- 
clusion. Itis sufficient for us-to say that 
the materials that are at present before us 
would not justify us in ho-diag in plaintif's 
favour on this point. ee 

Lastly there is the question about a Motor 
Oar.. We cannot arrive ata finding whe- 
ther it was purchased with the funds of the 
business or advances taken from the Oom- 
pany on account of it or whether it was 
purchased by the defendant out of his own 
private funde., The’ matter will necessarily 
have to be investigated by the Oommia- 
sioner as anitem inthe accounting. We 
should point out that the plaintif no longer 
sxs fora half share in the car itself but 
only contends that its value saould be 
taken into account, ani obviously becau3a 
the Oar must have bacoma useless by 


LOY. 
The result is that in our jadgment. the. 
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appeal should be ‘allowed. We accord: 
ingly ‘set aside the decree of the court: 
below and direct thata preliminary decree” - 
be drawn up ordering the defendaat to 
render account to the plaintif for the 
businessand in respect of the period in 
suit, and that the court below do appoint a 
Commissioner to take the accounts in the ` 
light of the conclusions recorded and direc- 
tions given in this judgment. -i 
The defendant will have to pay the 
plaintiff his costs in the court below and in” 
this court, incurréd so far. As regards 
future cate they will be in the discretion ` 
of the court which will finally dispose of the 
suit. 
We consider it necessary to obsaive that 
if at the time when the final decree is 
passed by the court below in the suitit is 
found that avy part of the aforesaid amount ` 
of Rs. 4,376 3 was not advanced by” the - 
court wili, in the - 
decree that it will make, allow the defendant 
a deduction on account of court-fees for’ 
this appeal payable for the . amount ‘which . 
was not advanced by the plaintiff. =o —§ ` 
The cross-objection is dismissed but: 
without any order for costs, ; i 
N få. Appeal dismissed, — 


—— 


NAGPUR JUDICIAL COMMIS» .. 
SIONER’S COURT.. i 
Second Civil Appeal No. 622 of 1929, 
February 10, 193. 
QRILLE, A. J. O. ; 
AJODHIA PRASAD—DzFznpant— 
APPELLANT 
versus 
PARASHRAM—PLAINTIFF 
RESPONDENT, . 
| Malicious prosecution—Damages, suit for—Nature 
of proof required—Absence of reasonable and prob- . 
able cause—Whether a mixed question of law ` and 


fact—Second appeal. = eg 
In a suit for damages for malicious prosecution, it- i 
is necessary for the plaintif to establish (1) that-_ 


“there has been a prosecution by the defendant ; (2). 


that the proceedings terminated in his (plaintiff's) . 
favour ; (3) that the prosecution had been instituted’ - 
against him without any reasonable and probable— 
cause ; and /4) that the prosecution was due to a : 
malicious intention on the part of the defendant and 
not merely with the intention of carrying the law’ 
into effect. [p. 232, col. 2.] are 
Whether malice can be inferred from the absence | 


-of reasonable and probable cause will depend on the: 
‘nature of the case 


Mere carelessness on ‘the part - 
of the defendant in deciding whether there was a i 
reasonable and probable cause will not- amount-to * 
malice: but where: the accusation is made and “the! 
prosecution instituted without any basis whatsoever ~’ 


“and recklessly, malice may be inferred. [p: 238;col LF“? 
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‘The solution of the question whether there was 
reasonable’ or probable cause for the prosecution and 
whether there was malice depends on the legal in- 
ference tobe drawn from the proved facts, that is to 
gay, the legal effect of those proved facts, which is 
essentially a question oflaw. In such a case of 
a:mixed ‘question oflaw and. fact, the court of 
second appeal is bound io accept the facts as found 
in. the lower Appellate Court butis entitled to as- 
certain whether the inferences drawn from those 
facts arelegitimate. 'Pestonji Muncherjt Mody v. 
Queen Insurance Co. (1), distinguished, Wali 
Mohamad v. Mohammad Bakhsh (2), followed. [p. 
233, col, 2; p. 234, col. 1.) 


“Becond Oivil Appeal against a 
decree in OCivll Appeal No. 44 of 
1929; in the Oourt of the District 


Judge, Saugor, datad the 24th August, 
1929, arising out of a decision in Civil Suit 
No. 180 of 1928,in the Oourt of the Bub- 
ordinate Judge, Second Class, Khurai, 
dated the 29th April, 1929. 

Mr. W. 8. Barlingay, 
lant. 

Mr. D. N. Chaudhry, for the Respond- 
ent. - 

‘Judgment.—The plaintiff Parashram 
brought a suit against the defendant 
Ajodhiaprasad inthe Court of the Subordi- 
nate Judge, Second Olass, Khuraij, for the 
recovery of damages on account of mali- 
cious . prosecution. The parties are Sonars 
in the town of Khurai and are divided 
into two parties. Parashram is the head- 
man among the Sonars and leader of 
one‘of the parties. Ajodhiaprasad, the 
defendant, belange to the opposi'e party. 
Ajodhiaprasad filela criminal complaint 
against three other Sonars, Batti, Lalli, 
and Rajji, under ss. 352, 504 and 506 of the 
Indian Penal Oode, and also against 
Parashram for the abetment of these 
offences. The allegation made by Ajodbis- 
prasad in thecriminal Court was to the 
effect that Batti, Lalli and Reajji came to 
his<shop and a dispute arose coresrning a 
settlement of the account due by Batti 
in the course of which Batti, Lalli and 
Rajji abused and essaulted him and 
Parashram, who has hisshop on the op- 
posite side of the street, encouraged these 
Terxple to abuee and azeault him, Tle 
Magistrate diecharged all the accused 
under 8.253 of the Oriminal Prccedure 
Oode and the last paragraph of his order 
rons as follows: 

“Whatever be the truth the complainant has failed 
to.make out any case against the accused. It is 
true that abuses were exchanged but as the parties 
belong to the same community what occurred was 
Tthink an ordinary affair for which no action can 
be “taken owing to there being not sufficient evid- 


ence, All the accused_are, therefore, discharged 
under s. 253, Oriminal Procedure Code”, 


for the Appel- 
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As a result of this order of discharge’ 
Parashram brought a suit out of which’ 
this appeal arises. No action’ has been’ 
taken by Batti, Lalli and Rajji, who, ac- 
cording to the defendant, Ajodhiapraead,. 


. committed the substantiveoffence, where- 


as Pareshramis accused of abetting themi“ 
only. The trial Judge found in the plaint:’ 
ifi's favour but instead of the Rs. 390 

which he claimed as compensation in respect, 

of expenses and special damage he has’ 
awarded him Rs, 40 only. Thedefendant ` 
appealed unsuccessfully to the District 

Judge, Saugor, and the plaintiff was also 

unsuccessful in his cross appeal fcr en-° 
hancement of the damages The defend- - 
ant has now preferred a second appeal and 

the plaintiff has taken no further action 

in respect of the amount ° awarded 

him. a 

It is settled law that inasuit for mali- 
cious prosecution ib is necessary for “the 
plaintiff to establish four things: (1) ‘that 
there has been a prosecution by the defend- 
ant; (2) thatthe proceedings terminated’ 
in his (plaintiff's) favour; (3) that the 
prosecution had been instituted against 
him without any reasonable and probable 
cause; and (4) that the prosecution was 
due toa malicious intention on the part of 
the defendant snd not merely with the 
intention of carrying the law into effect, 
In this casethere is no doubt about the . 
first two points, but in respect ofthe last 
two the learned Subordinate Judge ap-`- 
peers to have considered that the absence 
of reasonable or probable cause and mwali- 
cious intention are terms which can be 
interchangeably applied to the same con- - 
sideration and has not framed any distinct 
issues onthe question at all, The only 
issue, apart from the question of damages, 
tuns as follows: 

“ Whether the allegations made bythe defendant ~ 
against the plaintif in the Oriminal Case No: 93 
of 1927 on the file of the Tahsildar and Magistrate, 
Second Olass, Khurai were false and were made 
out of maliceas alleged by the plaintiff? or whe- 
ther the allegations in the criminal case against 
the plaintiff relating to the occurrence dated the ` 


8th October, 1927, were true as contended by the 
defendant ? ” = 
In para. 6 of his judgment deaiing with 
this issue he states: ; 
“On going through the whole evidence Iam of - 
opinion that the plaintiff had got no reasonable 
and probable cause for including the plaintiff in the 
accused in the criminal case.” 
and further on 
“I, therefore, hold on this issue that the al- 
legations made by the defendant against the plaint- 
iff in the Oriminal Oase No. 93 of 1927 were not 
true so far a: the plaintiff- was: concerned and that 


1933 


the defendant included the plaintiff as the accused 
in the criminal case only out of malice | without 
any ` reasonable and probable cause. I find this 
issue accordingly.” 

These sentences which contain the only 
references to reasonable and probable cause 
plainly show that the learned Subordi- 
nate Judge considered the terms inter- 
changeable, The learned District Judge 
in appeal has discussed the evidence 
generally but without distinguishing these 
two essential factors although he does 
properly distinguish them in his finding in 
para, 5 which runs: 

“Tt is evident, therefore, that the appellant had 
launched Oriminal Case No. 93 of 1927 without 
réasonable or probable cause, and had-done’ so 
because of the’ rancour which existed between 

and respondent. His conduct was on this 
account e malicious; and the decision of the lower 
Court was correct.” 
The ‘correct distinction is hera drawn, 
bat ib would have been better if the dis- 
tiùċtion had been more apparent in the 
discussion of the evidences. It is impossible 
to arriva at a proper conclusion in a case 
of malicious prosecution unless this dis- 
tinction is clearly made in the beginning 
and recognised throughout. There may be 
absence of reasonable or probable cause 
without the 
malice cannot in every case be presumed 
from the absence of reasonable and prob- 
able cause. The complainant may honestly 
believe that an accused has committed 
the offence of which he claims although 
it may be proved that there was no basis 
for that belief, and if there is no evidence 
of malice, the plaintiff's right of action 
fails; conversely, malice itself, even in a 
virulent form, will not necessarily give 
tise to a cause of action, since the exist» 
ence of malice is not incompatible with the 
existence of a reasonable and probable 
cause for the prosecution and the absence 
of the latter cannot be inferred from the 
existence of the former. Whether malice 
can be inferred from the absence of 
reasonable and probable cause will de- 
pend on the nature of thecase Mere care- 
lessness on the part ofthe defendant in 
deciding whether there was a reasonable 
and probable cause will not amount to 
malice; but where the accusation is mede 
and the prosecution instituted without 
any basis whatsoever and recklessly, 
malice may be inferred. 

Before considering the question of the 
validity of the inferences drawn by the 
courts below from the 
necessary to con:ider the main contention 


on behalf of the respondent thatthe find- 
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ings of the lower Appellate Court are find- 
ings of fact and cannot be disputed in 
second appeal. Insupport of his conten- 
tion the learned Oounsel has relied on. the 
Privy Council decision in Pestonji Mun- 
cherji Mody v. The Queen Insurance Co. 
(1). That case wasoneof an action for 
malicious prosecution and the remarks of 
their Lordehips which are in the nature 
of an appendix and form no part of the 
ratio decidendi are as follows:— 

“There isonly one further observation which their 
Lordships desire to make. The case comes before 
them with a certificate that the appeal involves a 
substantial question of law. It appears to their 
Lordships that the only question involved is a ques- 
tion of fact on which thereare concurrent findings. 
It is quitetrue that according to English Law it is 
for the Judge and not for the Jury to determine what 
is reasonable and probable cause in an action for 
malicious prosecution. The Jury finds the facts. 
The Judge draws the proper inference from the 
findings of the Jury. In that sense the question is a 
question of law. But where the casé is tried without 
a Jury there is really nothing but a question of fact 
and a question offact to be determined by one and 
the same person. It appears to their Lordships 
that the certificate allowing the appeal to Her 
Majesty must have been granted under a misap- 
prehension.” 

It appears to me that this dictum can 
only have been intended to apply in res- 
pect of the propriety of granting 8 certi- 
ficatefor leave to appeal to the Privy 
Council. The question as to what con- 
stitutes the existence or absence of reason- 
able and probable cause is a’ mixed ques- 
tion of law and fact. This doctrine their 
Lordships accept, in stating that the Jury ` 
finds the facts and the Judge draws the 
proper inferences from those findinga, 
Where the Judge is both a Judge of fact 
and of lawI venture to think that it is 
impossible that their Lordships intended 
to lay down that while the judgment of. 
the Appellate Oourt is unappealable in 
respect of facts it is unappealable in 
respect of the correctness of the inferences . 
to be drawn from those facts, and I am 
fortified in this view by a subsequent deci- 
sion of their Lordships in Wali Mohamad 


.v Mohammad Bakhsh (2), where it is stated 


that the proper legal effect of a proved fact 
is essentially a question of law. In the 
case before me the solution of the question 
whether there was ressonable or probable 
cause for the prosecution and whether 
there was malice depends on the legal 


" (1) 25 B. 332; 2 Bom. L. R.938;10.W. N. 781; 10 
M. L. J. 300, 

@) 122 Ind. Cas. 316; A. I. R. 1930 P. O. 91; (1930) . 
A. L.J. 29% Ind. Rul. (1930) P C.124; 31 P. L. R.. 
145; 31 L. W. 321; 32 Bom. L. R. 380; 51 0. L. J, 
518; 11 Lah. 199; 59 M.-L. J. 53 (P, O.) 
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inference to be drawn from the proved 
facts, that is to cay, the legal effect of 
those proved facts which is essentially a 
question of law. Ina caseof a mixed 
question of fact and law this court ie, 
therefore, bound to accept the facts as 
found in the.,lower Appellate Court but 
isentitled to ascertain whether the in- 
ferences drawn from those facts are legiti- 
mate, 

The proved facts are that Batti and his 
two companions came to the defendant's 
house and altercation arose concerning the 
settlement ofa bill, The plaintiff had his 
shop. on the opposite side of the street. 
The accused Batti and his companions 
repaired to the plaintiff's shop both before 
and after the dispute with the defendant, 
and had. conversation with the plaintiff, 
The plaintiff's version was that he advised 
them not tocreate a disturbance as they 
all belonged to the same caste. The 
defendant's version is that he encouraged 
them in their assault and abuse, It hag 
been found that the plaintifi's version is 
true and that he did not encourage them 
but, on the other hand, told them ro desist 
from making a farther disturbance, In 
considering whether the defendant had 
reasonable and probable cause to institute 
a prosecution it must be remembered that 
the plaintiff and the defendant were leadera 
ofopposite factione, that Batti and his 
companions had formerly belonged to the 
defendant's faction and had recently gone 
over to that of the plaintiff. It cannot be 
said that it was an unnatural apprehen- 
sion in the defendant's mind that when 
Batti and his companions repaired to 
the plaintiff's shop both before and after 
the incident and held conversation with 
him, thathe should consider that he was 
actually instigating them to abuse him. 
It ie to my mind a natural and legitimate 
apprehension, It has been found as a 
matter offactthat the plaintiff did not 
encourage them and this finding cannot 
be challenged, and to this extent there has 
been exaggeration on the part of the defen- 
dant in stating his case; butin the circum- 
stances I do not consider that it can be 
said that there was absence of reasonable 
and probable cause. Itis also noteworthy 
that the Magistrate's order of diecharge is 
inconclusive and appears to be based on 
the failure to prove who was responsible for 
the commencement of the altercation. 
Neither do I consider that the defendant 
was actuated by malice. The enmity 
which existed between them, which is the 
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reason the learned District Judge haa.. 
given, would operate equally as creating 

a legitimate apprehension in the defend- - 
ant’s mind especially in view.of the fact- 
of his cpponents’ presence on the plaintiff's 

shop before and after the quarrel. The 

reason assigned by the trial Oourt was 

thet Parashram is implicated so as to 

prevent him from appearing as a witness 

for the defence. That view if accepted 

would certainly be evidence of malice, — 
since malice is not to be construed in 

teras of personal spite or enmity, but in 

terms of a wrongful motive which this 

certainly would be. In a dispute of this - 
nature, however, there would be ample 

extraneous evidence, as indeed has been 

showa by the witnesses who have appeared 

on either side, and it is not impogsible, . 
and is indeed probable, that the defendant 

included Parashram in his complaint be- 

cause he genuinely considered that he was 

instigating Batti, Lalli and Rajji. From 

the facts as found in the lower Appellate 

Oourt I do not consider that the plaintiff 

has established his case that the prosecu- 
tion was lodged against him without rea- 
sonable and probable cause and with 

malice. 

The result is that the appeal succeeds, 
The decrees of the lower Courts are set . 
acide and the plaintiff's suit is dismissed. ` 
The plaintiff-respondent will pay the costs 
of the defendant-appellant throughout. 

N/A, Appeal allowed, 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1900 of 19.8. 
November 28, 1232. Hi 
ADLISON «xD AGHA HAIDAR: JJ 
Musammat RAUSHAN ARA BEGAM— 
PLAINT. TE — APPELLANT 
versus 
MAHMUD BEG—Derencant—Resp > pint, - 
Limitation Act (IX of 1908}, Sch. 1, Arts. 142, 144— 
Suit based on title—Burden of proof of adverse posses- 
8n. 


When a plaintif comesinto court relying upon 


his title it is not necessary for him, as in a case 
falling under Art, 142 of the Limitation Act, to 
prove that he had been in possession at a period 


within twelve years prior tothe commencement of 
the suit. It is sufficient if the plaintiff establishes a 
prima facie title and itis then for the defendant to 
substantiate the plea of adverse possession. 
Duni v. Maleri Ram (1), dissented from, Daulu Mal 
v. Rawal Bakhsh (2), Kallu Mal v. Maman (3), 
Jai Chnd v Girwar Singh (4), Secretary of State ` 
for India v. Chelli Kani Rama Rao (5), Ram Surat ` 
Singh v. Badri Narain Singh (6) and Faqir Bakhsh 


_ Singh v. Prag Singh (7), relied on, [p. 236, col. 1.]__ 
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Second Civil Appeal from a decree of the 
District Judge, Delhi, dated the 5th April, 
1928, affirming that of the Subordinate 
Judgé, Fourth Olass, Delhi, dated the 9th 
January, 1928. 

“Mr. Ajit Parshad, for the Appellant. 

Mr. Bishen Nerain, for the Respondent. 

Agha Haidar, J.—This is a plaintifi’s 
appeal arising out of a suit for pos- 
seasion of a certain house situate in Kucha 
Pandit in the Oity of Delhi and for re- 
covery of a sum of Rs. 115 on account of 
mesne profits. Both the courts below 
have dismissed the plaintifi's suit. The 
plaintiff has come up to this court in second 
appeal. 

The following short pedigree-table may 
be subjoined here for facility of reference, as 
it would show at a glance the position of 
the plaintiff in the case :— 


WAHID BEG 


| 
Wazir Ali Beg Amir Beg. 


Musammat Raushan 
Ara Begam 
(plaintiff) 


Ata Ullah, 


“In the year 1902 Wazir Ali Beg brought 
a suit for ejectment against one Munir Hus- 
sain The latter pleaded that he was the 
tenant of Amir Beg who had made a wak 
of the property in suit, andtbat Wazir Ali 
Beg had no share in it. Oa the 14th Jaly, 
1402, the Subordinate Judge, holding that 
Wazir Ali Beg had a goad title as an heir, 
decreed the plaintifi’s claim. The present 
plaintiff, Musammat Roshan Ara Begam, is 
the only child and heir of Wazir Ali Bəg. 
She at first brought a suit for ejectment of 
the defendant-respondent, Mahmud Beg, on 
the allegation that he was the plaintiff's 
tenant. Mahmud Beg denied the tenancy, 
with the result that the plaintiff's suit was 
dismissed. Musammat Roshan Ara Begam 
then instituted the pressnt suit, out of 
which this second appeal has arisen on 
the 22nd January, 1927, against Mahmud 
Beg for possession on the ground of her 
title and also claimed mesne profits. The 
defendant, without claiming any tile in 
himeelf, relied upon his long possession 
and denied the plaintiff's claim. The learn- 
ed Judge of the lower Appellate Oourt 
concurring with the trial Oourt held 
that ths plaintiff had succeedad in 
proving that the title was in her; but 


haying regard to a decision of a Divi- 
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sion Bench of this court (Broadway- 
and Abdul Quadir, JJ.) ravorted as Duni v, 
Maleri Ram, 69 Ind, Oas.171 (1) he held that. 
the onus of proving that she was in posses- 
sion within twelve years prior to the in-’ 
stitution of the present suit was upon her 
and that, having failed to discharge it, 
her suit was rightly dismissed. He has 
clearly said in his judgment that the 
plaintiff never alleged that she was in ac- 
tual possession of the house in suit and’ 
that in fact it was never her case that she 
had either been disposseesed or had discon- ` 
tinued possession. Even the defendant 
never pleaded that the plaintiff had been 
dispossessed or had discontinued her. pos- 
session. There cannot be any doub: that 
the learned District Judge could not hold 
otherwise in view of the Division Bench 
decision of this court, already noted. There 
are undoubtedly observations in that judg- 
ment which gotosupport the contentin of 
the respondent in the present case Buta 
recent Division Bench case of this court 
decided by the Ohief Justico and Broad- 
way, J, and reported as Daulu Mal v. 
Rawal Bakhsh (2), fully supports the plain- 
tiff's case, In this case the applicability of 
Arts, 142 and 144 of the Indian Limitation 
Act was discussed and it was pointed out that 
the rule that the onus lies upon the plaintiff 
to prove his possession prior to the time 


when he was admittedly dispossessed or’ 


discontinued possession applies only 
when the plaintiff has come into court on 
the allegation of dispossession or- discon- 
tinuance of 
case. 
claim upon title only, then it was for the 
defendant to establish his adverse posses- 


possession as a part of his. 
But when the plaintiff found his, 


c 


sion over a period of twelve years prior, 


to the institution of the suit. In Kallu 


Mal v, Maman (3), decided by the Ohief ` 
Justice and Broadway, J., we find a similar 


exposition of law. 


The case reported as Jai Chand v. Gir- 
war Singh (4), contains a discussion of the - 


(1932) Lah. 152. 
(4) 52 Ind. Oas. 366; 41.A.669;17 A. D, J, 814, : 
(5) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 


O. W. N. 1311; (1916)2M. W. N. 224; 14 ALL. Ju, 
1114; 20M. L. T. 435; 4 L.W. 486; 18 Bom, L. R. 


1007; 25 O. L. J, 69; 43 I. A. 192 (P. Ọ.), 
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held that, whena plaintiff comes into 
court relying upon his title it is notne- 
cessary for him,asina case falling under 
Art. 142 ofthe Indian Limitation Act, to 
prove that he had been in possession at a 
period within twelve years prior to the 
commencement of the suit. It is sufficient 
ifthe plaintiff establishes a prima facie 
title and it is then for the defendant to 
substantiate the plea of adverse posses- 
sion. In Ram Surat Singh v. Badri Narain 
Singh (6), the law is clearly laid down 
practically on the same lines as in the 
case reported as Jai Chand v. Girwar Singh 
(4). I may observe that, prior to the de- 
cision of the case reported as Jai Chand v. 
Girwar Singh (4) there was a considerable 
body of case-law in the Allababad 
High Court in which the view that in 
every suit for possession the plaintiff 
must prove not only a legal title but 8 
subsisticg title pot barred by the Law of 
limitation held the field. In other words 
the ‘plaintiff had to provain all sui‘s for 
possession when his title was denied that 
he bad-been in possession during the 
twelve years prior to the institution of the 
suit. As Walsh, J., in Jai Chand v. Girwar 
Singh (4) tightly pointed out, there does 
not eeem tobe any werrant for qualifying 
the word ‘title’ and holding that in every 
suit for possession the plaintif must 
prove a ‘subsisting title’ before he can 
succeed in his claim. 

A single Judge case reported as Fagir 
Bakhsh Singh v. Prag Singh (7), also lays 
down the law on the same lines as Jai 
Chand v. Girwar Singh(4) andI fully ap- 

rove of it. 

` These cases clearly supportithe contention 
of the plaintiff who has proved her title 
and it will be forthe defendant to prove 
that his possession was adverse for a 
period of twelve years prior to the insti- 
tution of the suit. As the case had been 
decided on a preliminary point in the 
court below I would accept this appeal 
and, setting aside the judgment and decree 
of the lower Appellate Court, remand the 
case, under O. XLI, r 23 of the Oivil 
Procedure’ Oode, to that court for disposal 


of the remaining issues according to law. . 


Ooste would abidethe event. 
4ddison, J.—I agree. 
A Case remanded. 
(8) 102 Ind. Cas. 814;50 A. 89;25 A. L. J. 


(7) 108 Ind, Cas, 109; A-I. R. 1928 Oudh 246; 5 O. 
N. 1218 -> ; 


SEORETARY OF STATH V. NAND KISHORE, 


141 I. 0. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Oivil Appeal No. 287 oF 1928. 
October 31, 1931, 
Geittz, A. J. O. 
SEORETARY or STATE AND ANoTHER— 
DEFENDANTS —ÅPPELLANTS 


Versus 
NAND KISHORE—PLAINTIFF— 
RESPONDENT. 

Railways—Carriage of goods to station on foreign 
line via junction on own line — Railway rates, whether 
include rate chargeable from junction station to 
station on foreign line—'For traffic’, meaning of— 
Wrong entry of Station Master on receipt—Railway 
Company, if bound by entry. 

The words ‘for traffic’ to a certain place constitute 
a phrase whichis currentin Railway parlance to 
indicate that the rates are for, carriage toa junction 
whence the goods will be transferred to © a foreign 
line. [p. 287, col. 2.) 

Where rates arequoted for carriage of goods 
from a station on a railway line to another junc- 
tion station on that line ‘for’ traffic’ to a station on 
a foreign line, the rates so quoted are for carriage 
of the goods only up to the junction,and do not in- 
clude the rate chargeable for carriageto the station 
on the foreign line, [ibid] | 

Even ifthe Station Master of the despatching 
station entered in the carriage (forward receipt rates 
as chargeable to the station of destination though it 
is really arate chargeable up to the junction station, 
the Railway Company isnot bound by this entry of 
the Station Master. Govind Ramv. G.I. P.Ry. (2), 
referred to, Gulab Dei G. I. P. Ry. (1), distinguished. 
[p. 289, col. 1.] ont 

Second Appeal against a decree of the 
District Judge, Hoshangabad, in O:vil 
Appeal No, 121 of 1927, dated the lst March, 


1928. 


Messrs. A. V. Khare, W. B. Pendharkar ` 


and J. Sen, for the Avoellant. 

Messrs. H. S, Gour, W. R. Puranik and J. 
P, Dwidevi,, for the Respondent. A 

Judgment.—The plaintiff Nand Ki- 
shore in this case brought a suit against 
the Secretary of State for India in Ooun- 
cil through the Agent of G.I. P. Ry. 
and against His Exalted Highness. the 
N.G,S. Ry. Oo. through the Agent 
at Secunderabad for the recovery of 
Ra, 525-110 which he: alleged had been 
unlawfully recovered by His Exalted 
Highness the N. G. 8 Ry in respect of 
three consignments of mowha flowers which 
the plaintiff had forwarded from Bagra, 
a station on the G. I. P. Ry., carriage 
forward to Hyderabad, The plaintiff 
alleged that he had entered into a con- 
tract with the G, I. P. Ry. for trans- 
ference of the goods at the rate of 
fourteen annas three pies a maund and 
that an excess rate of four annas eight 


. piesa maund had been illegally recovered 


from him at Hyderabad, The joint de- 
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fence of thé companies was that the 
rate of fourteen annas and three pies 8 
maund represented the rate only as far as 
Wadi, which was the junction on the 
G. I. P. Ry for Hyderabad. and the limit 
of their line in respect of the route by 
which the goods travelled, and that the 
excess charges claimed at Hyderabad re- 
presented the rate of four annas and eight 
pies for the distance from Wadito Hyder- 
abad on the N. G. 8. Ry. and was cor- 
rect. Tbetrial Judge held that the rates 
advertised in the G. I P, Ry. schedule 
covered the systems of both companies 
and decreed the plaintiff's suit against the 
N: G. 8. Ry and mulcted the G. I. P. 
Ry. in ite own costs as having wrongly 
defended a fair interpretation of the 
rates, advertised in their Oircular. This 
Circular is Ey. D. 11 In appeal by both 
the defendants the decision of the lower 
Court was upheld and the appeal was 
dismissed with costs. A second appeal 
is made by the G, I, P. Ry naming both 
the plaintiff, and the N. G. 8. Ry Co. as 
respondents, 

Immediately on the presentment of the 
memorandum of appeal the N. G. S. Ry. 
Oo, presented a petition that they should 
be made co appellants at the hearing of 
the appeal, as the appeal could not be 
determined without raising matters 
which are common to all the parties in the 
suit. Asrespondent No. I filed a suit and 
obtained his decree principally against 
respondent No. 2, the request was allowed 
at the hearing of the appeal as their cases 
are common, and the two Railway Com: 
panies have been arrayed as appellants 
as they were in the lower Appellate 
Court. 

The appeal must succeed; the case has 
been most carelessly tried and the 
decision of the lower Oourts has been 
reached in total disregard of the bulk of 
the documentary evidence produced on 
behalf of the defendants and in direct 
contradiction of the inevitable conclusion 
to be drawn fromsuch evidence. The con- 
signments were despatched from Bagra 
in March, 1926; they were booked to Hyder- 
abad and the rate shown on the carriage 
forward receipt given to the plaintiff was 
fourteen annas three pies 8 maund, which 
was admittedly a concession rate which 
the plaintifihad obtained after correspon- 
dence with the G I, P, Ry. Oo. and which 
was published in their Supplement to 
Foreign Rate Oireular No. 4 of 1925 on 3ist 
August, 1925 (Ex, D-11). The defendants 
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contended that these concession rates were 
only operative as far as tbe G. J. P. Ry 
Co. system is concerned and that for 
through bockings, which involve car- 
riage on foreign Jines, the rates of those 
foreign lines had to be added in respect 
of the distanca covered thereon, They 
have produced correspondence between 
theG. J. P Ry. and the plaintiff extend- 
ing from August to December, 1925, in 
which they specifically pointed out that 
the rates in the Oircular, which have been 
discussed between the parties, were rates 
as far as Wadi only. Despite this the 
plaintiff booked these consignments in 
March following and complains thet he 
booked goods on a contract with the 
company at fourteen annas and three pies 
a maund as far as Hyderabad. I will 
now examine the evidence which has 
been igoored in both the Courts below 
(After considering the evidence the learned 
Judge prceseded:) The reference heading 
does refer to reduced rates for mohuwa 
flowers from certain stations on ths G, IP, 
Ry to Hydarabad via Wadi; that summarises 
the plaintiff's inquiry and if the body of 
the letter rapeated that statement the 
plaintiff would have some cause for com- 
plaint; but the body contains the limita- 
tion that the rates quoted are for the 
G.I. P. Railway only and do not extend 
to Hyderabad but to Wadi, the last junc- 
tion on the G, J. P. Ry. line. The eesena 
tial wording is: 

“Special rates from the stations mentioned in your 
above to via Wadi for traffic to Hyderabad.” 

The words underlined (italicized) consti- 
tutea phrase which is current in Railway 
parlanca to indicate that the rates are for 
carriage to a junction whence'tbe goods 
will be transferred to a foreign line, It 
is true thatthese words may not ba clear 
toa layman, but as to the interpretation 
of ths words, there can bano doubt and 
as I shall subsequently show if the plaint- 
‘iff was deceived by these words and con: 
strued them as a rate up to Hyderabad, 
his delusion was removed by the Railway 
Company who made the position clear to 
him long before he sent his consignment 
from Bagra, The terms givenin this letter 
and the terms given in the earlier letter 
R 0. 979 25, which is Ex. D 6, are reproduc- 
de in the schedule (Ex. D 11) where the 
destination is shown as “via Wadi for 
traffic to Hyderabad.” ‘fhe words “for 
trafic to Hyderabad” are significant as 
showing that the rates quoted are up to 
Wadi only, in respect of goods which arg 
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“to be sent on to Hyderabad and if further 

confirmation were needed, I would refer 
to item No. 3-a in the same schedule which 
shows ratea from via Jumna Bridge for 
traffic from Aligarh to Bombsy, which 
indicates that the rate quoted for the 
particular commodity entered in Ool, 1 
can only operate from Jumna Bridge to 
Bombay, that is, from the time when the 
commodity is carried onthe G, I. P. Ry, 
and may be booked from any station bet- 
-ween Jumna Bridge and Aligarh on the 
foreign line, but, as the booking station is 
unknown, it should be obvious that no rate 
from it can be quoted. Even on the 
plaintiff's contention, which is supported 
in the lower Oourts below, that this 
echedule (Ex. D-11) gives a complete rate 
from station to station. The interpretation 
of the term “via station” as opposed to the 
station iteelf in Railway correspondences and 
publications is clearly set out by Haillifax, 
‘A. J. O., in Second Appeal No. 323 of 1923, 
decided on lth October, 1924, 


It was thus clear that the finding of 
the lower Court that the rates quoted by the 
company apply for the complete journey to 
‘Hyderabad is wrong. It remainsto be seen 
whether the plaintiff had any reasoa for be- 
lieving it to be right, In Ex. D-3, dated 4th 
December, 1925, be complains that the Sta- 
‘tion Master at Bordhai is not prepared to 
book mahuwa flowers to Hyderabad at the 
rate of annss 15 per maund and yuoted 
‘Railway Company's letter R, C. No, 757/25 
which is Ex. D6 whichis reproduced as 
item No, 8 in the schedule, The reply to this 
is Ex, D-9, dated the 10th September which 
runs: 

“Your letter of 4th December, 1925. 

The special rate of Re 0-15-0 per maund for makhuwa 
flowers at O. R. W. -350-L from Bordhai applies up 
to via Wadi and not to Hyderabad. The N.G, 8. 
Railway's proportion of Re. 0-4-8 per maund at R, R 
from via Wadi to Hyderabad is to beadded to G.I. P 
Railway's proportion to arrive at the through rate 
and instructions have been issued to stations concern- 
ed accordingly.” 


This is a definite statement free from any 
Railway technicalities that the rates men- 
tioned hold good up to Wadi oniy and that 
the ordinary rates from Wadi to Hyderabad 


are to be added. The plaintifi's reply to this | 


is Ex, D-4, dated the 13th December,-1925, in 
which he aisputes the company’s interpreta- 
tion and claims that their previous letter 
and the published schedule leaveno room for 
doubt that the rates quoted werefrom the 
various stationa on the QG, I. P. Railway 


to Hyderabad (Deccan) and not up to Wadi 
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only, on the faith of the letters and the Oir- 
cular issued for general use he entered 
into large transactions for the supply 
mahuwa flowers for delivery at Hyderabad 
and will be put to a great loss if the com- 
pany is not prepared to order refund of 
the excess charge levied at Hyderabad. 
Despite the Station Mastar Bordhai’s refusal 
he had sent mahuwa and the Station Master 
at Hyderabad had recovered excess on the 
carriage forward receipt at an additional 
rate of Re. 0-48 a maund in respect of 
the journey from Wadi to Hyderabad. The 
plaintiff threatened legal proceedings un- 
less the excess is refunded : vide Exs, D 3, 
D 9, and D-4, To this the Railway replied 
on 21st December, 1925, (Ex. D-Ł0) that the 
rates quoted were correctly quotedupto Wadi 
only and not up to Hyderabad and that the 
plaintiff's reading of the Circular is wrong 
and invited him to take legal proceedings. 
Whether the plaintiff did take legal pro- 
ceedings in respect of these earlier transac- 
tions is unknown but it is clear that al- 
though the rates laid down in Ex, D-11 had 
been specifically explained to him he again 
consignedmahuwa flowers to Hyderabad and 
that the Nizam’s Guaranteed State Railway 
rate was added to the concessional rate on 
the amount to be recovered. Ina respect of 
this he brought a suit outof which this ap- 
peal arises. 

The plaintiff in argument before me re- 
lies definitely on a contract entered into 
with the head office at Bombay and not with 
the Station Master at Bagra who he claims 
was only carrying out the ordera of the Head 
Office in forwarding the mahua at the rate 
which the plaintiff claimed to be correct. 
Now ithes been assumed by thecourts all 
through that the Station Master at Bagra 
interpreted the contract in the same way as 
the plaintif did and passed a receipt for 
the goods despatched withonly the rate up 
to via Wadi entered onthe assumption that 
the rate covered the freight to Hyderabad 
and that in any case, if there has been a mis- 
take thereeponsibility rests on the Railway 
Oompany, This however appears to me only 
an assumption and it is nowhere proved that 
the Station Maeter at Bagra did actually 
take this view. The receipts which the plain: 
tif obtained at Hyderabad and which are 
filed as Exs. P-1 and P.2 certainly show that 
the amounts of freight on the G. I, P. Rail- 
way and the Nizam’s Guaranteed State 
Railway are entered separately and added 
together and the foot-note tothe receipts 
states thata receipt for freight charges will 
be given if required at the time of payr 
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ment and a receipt for freight under charg- 
es or wharfage or demurrage charges will 
be giyen in each case. There is nothing 
to indicate that tha freight on the Niz3m's 
Guaranteed State Rail vay on these receipts 
was entered as an under charge and that 
the amounts were not entered as two sapa- 
rate items in the carriage forward receipt 
given to the plaintiff at Bagra. 

The plaintiff has claimed that only the 
rate of Re, 0-14-3 a maund was entered on 
the original receipt given to him but he has 
adduced no evidence in proof of his conten- 
tion and the receipts which he has filed cer- 
tainly do not bear out the contention. There 
is no reason to suppose that the Station Mas- 
ter at Bagra was any the less alive to his 
responsibility than the Station Master at 
Hyderabad who refused to consider that a 
special concession rate applied outside the 
G. I. P. Railway system and it isin evidenca 
from the plaintiff's own letter (Ex D 4) that 
he did doespstch mohuz flowers before 
December 1 25 to Hyderabad (presumably) 
from Bordhai and that the extra amount 
had been charged. Theordinary through 
rate to the final station could not be shown 
and entered as a definite sum as is shown 
on the general rate schedule and as in this 
case there was a reduction owing to ths sps- 
cial commercial rate given by the G.I P. 
Railway their own line. Riilwey Oompan- 
ies are in no way empowered to give special 
concession rates for traffic over foreign lines 
and it is highly probable that the coi- 
mercial rate as far as Wadi and the sub3e- 
quent amount of the Hyderabad rate were 
entered at separateitems at Bagra. There- 
ceipts filed are carbon copies and thecros- 
ses which are against the Hyderabad rates 
on these receipts are in ink and do not ap- 
pear to have been written by the Station 
Officials. Even if the carriaga forward re- 
ceipt calculated the rate at. Rs 0-143 a 
maund only the Railway Oompany is not 
bound by this entry of the Station Master at 
Bagra and the case is no in way parallel to 


that quoted inthe lower Appellate Oourt: ` 
namely, Gulab Dei v. G. I. P. Railway (1), - 


There the Railway Oompany useda larger. 
wagon than was necessary and charged the 
despatcher at the higher rate applicable to 
large wagons when the consignment could 
have been sent in a smaller one. A cise 
more nearly parallel is- that of Govind Ram 
v. G. I. P, Railway, 35 Ind. Oas. 208 
(2) where in all good faith the Statioa 

(1) 90 Ind. Oas. 99; A.I. R. 1926 Al, 146; 48 A: 


217; L. R.6 A. 614 Oiv.; 24 A, L. J. 219. 
~ (2) 35 Ind, Cas, 208. 
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Master charged a Consignor a spe- 
cisl concession rate which was not 


applicable and the Railway was not held li- 
abla by the contract and was justified in re- 
fusing to deliver the goodson the pisintiff 
declining to make good the under charge. 
Here the plaintiff claims that his contract 
was made with the Head Office, The plain- 
tiff's interpretation of the contract hai been 
expressly repudiated by the company three 
months before the consignment was des- 
patched and as has been shown the con- 
tract was clearly as stated by the Railway 
Qompany and not as by the plaintif. The 
plaintiff already knew as I have shown from 
the correspondence originating on his com- 
plaint in respect of mohua flowers sent from 
Bordhai that an extra rate in raspect of 
carriage forward consignment on the Ni- 
zam's Guaranteed State Railway was en- 
forcesble and had actually been eaforced 
and yet he despatched tha goods and claim- 
ed for a refund of that additiouel rate. 

I may also add that the principal issue in 
the court of firat instance as to whether the 
suit would be deemed to have filed against 
the Secretary of State for Iadia in Oouncil 
two months after the service of notice on 
him was inadequately tried in the court of 
first instance, The suit was asa matter of 
fact filed less than two months after the 
notice but that ground of appeal has been 
waived and there is no need to discuss the. 
matter further. The plaintiffs claim is en- 
tirely without foundation and should have 
been dismisssd in the trial Court. The ap- 
peal succeeds and the decree of the courts 
below are set aside and the plaintiff's suit 
ia dismissed with costs throughout. 


N.fai Appeal allowed, 


PATNA HIGH COURT. 
Saeond Civil Appeal 1261 of 1928, 
i September 13, 1932. 

RoWLIND AND AGARWALA, JJ. 
SURAJBALLOJHA AND OTHERS— 
APPELLANTS 
versus 
RAMBRIOH OJHA AND oTHERs— 
RESPONDENTS. 

Appeal—Joint decree—Death of some of the decree- 
holders before filing of appeal—Abatement—Appeal, 
if incompetent. 


Where a joint decree was passed in favour of 
certain persons and before the filing of a second 
appeal therefrom, two of themhad died, and the 


hearing of the appeal was objected to on the ground 
of abatement ; 
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Held, that though the case was not one of abate- 
ment asthe tworespondents had died before the 
filing of the appeal, being a joint decree, the appeal 
could not proceed and was incompetent. Basist 
Narayan Singh v. Modnath Das (1), Wajid Ali 
Khan v. Puran Singh (2), Teqnarain Sahu v. Bal Ram 
Sahu (3) and Maharajadhiraj Kameshwar Singh 
Bahadui vy. Ram Charan Sahu (4), referred to, 

Second Civil Appeal against a decision of 
the Subordinate Judge, Shahabad, dated 
the 29th March, 1928, confirming that of the 
Munsif, Buxar, dated the 8th February, 

927. 
: Messrs P. R. Dasand Kedarnath Varma, 
for the Appellante. 
wa Messre, B. P. Sinha and Kameshwar Dayal, 
for the Respondente, 

Rowland, J.—A preliminary objection 
is taken by the respondents on the ground 
that by the death of respondents Nos. 6 and 22 
the appeal has abated against those res- 
pondents and: cannot proceed againet 
the remaining respondents, because the 
decree scught to be set aside is a joint 
decree which must stand or fall in favour 
ofor against all. For the appellants it 
is objected that there is no case of abate- 
‘ment as the order-sheet (Order 12, dated 
llth Merch, 1929, with the office note) 
indicates that respondents Nos. 6 and 22 
did not die during the pendency of this 
appeal, but were dead before it was institut- 
ed, It is contended for the respondents 
that in that case respondents Nos. 6 and 22 
must be treated as not having been 
properly impleaded and as persons against 
whom no appeal was preferred; and it is 
argued that as against the remaining 
respondents the appeal is incompetent. 
Now on the question of whether abatement 
of an appeal against two respondents in 
favour of whom a joint decree was passed 
by the lower Court isa bar to the appeal 
proceeding against the other respondente, 
reference is made for the respondents, to 
Basist Narayan Singh v. Modnath Das (1); 
and for the appellant it is contended that 
the principle of that ruling is negatived 
by the Privy Oouncil decision in Wajid 
Ali Khan v. Puran Singh. (2). The latter 
decision must be considered with reference 
to the decree which was under appeal and 
the maintainability of the appeal from 
which was to be considered. The effect 
of the decree is stated’ in the judgment 


as being 


(1) 108-Ind, Oas. 552; 9 P,L.7.153. . 

- (2) 114 Ind.Oas.601; 51 A. 267; A. I. R. 1929. 
P. O. 58; 49 0. L. J. 141; 3830. W. N: 318; 29 L. W. 
423; (1929) M. W. N: 220; (1929)-A.. L. J. 85; 56 M, L, - 
J.304 (P. O. Nor a 
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“to establish as against the defendant, the right of 
each of the plaintifi-co-sharers to pre-empt him and 
to entitle them to possession on depositing the 
pre-emption money, leaving them to adjust their 
shares and priorities among themselves” | 
Their Lordships had a little earlier pointed 
out that j i 
“where the custom of pre-emption obtains in a village 
every co-sharer has a right to pre-empt a stranger 
purchasing land in the village”. 

It is clear, therefore, that their Lord- 
ships were dealing with a case of rights 
accruing to the several plaintiffs each in 
his own right. The case of a joint decree 
where the rights and shares of 
individuals are indistinguishable does not 
seem to me tobe at all the same. How- 
ever, the case before us does not seem 
in fact to be oneof abatement, Asindicat- 
ed by the order-sheét and office note, it 
appears probable that the death of res- 
pondents Nos. 6 and 22 occurred before the 
presentation of the appeal. In that case 
there is no appeal before the court as 
against thcse respondents and-the ques- 
ticn is as to the competency of the appeal 
against the others, On this view of the 
facts the question of competency cf the 
appeal is covered by the decision in’ 
Tejnarain Sahu v. Bal Ram Sahu (3) where. 
it wes observed that the decree was one 
for joint possession and that even if the 
appeal were successful it would be in- 
fructuous becauss the plaintiffs who were 
not made respondents would still be able’ 
to execute the decree. This ruling is based 
ona long series of decisions and the same 
view is still taken in this High Oourt:' 
Maharajadhiraj Kameshwar Singh Bahadur ` 
v. Ram Charan Sahu (4), In my opinion ' 
the appeal cannot proceed and must be 
dismissed as incompetent, The respondents’ 
who have appeared are entitled to their’ 
costa, 


J 


Agarwala, J.—I agree. 


N./4. Appeal dismissed. ` 
(3) 69 Ind. Oas, 624; 4 P. L. T. 170; 1 Pat. 699; A.” 
Tg 1922 Pat. 606; (1923) Pat, 207; 1 Pat. L. R 
103. < 

(4) 140 Ind. Cas. 300; 13P.L, T. 711; 11 Pat, 5385. 
A. I. R,1932 Pat. 327; Ind. Rul. (1932) Pat. 316. ee 
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2 MADRAS HIGH COURT. 

Original Side Appeal No. 31 of 1931. 

Mey 6, 1932. 
RAMESAM AND Oornisa, Jd. 

N, ALWAR OHETTY—Pusintirr — 

APPELLANT 
versus 
Tan MADRAS ELEOTRIO SUPPLY 
OORPORATION, Lro.—DEFEND4NT— 


RESPONDENT. 
. Nuisance —Suit for injunction and damages— 
Nuisance substantially ceasing to exist during 


pendency of suit — Effect — Costs — Non-occupying 
owner—Right to maintain suit, 

_ Where the plaintiff instituted a suit for certain 
injunctions in respect ofa nuisance and for damages 
caused by the working of certain engines by the 
defendants in their premises which adjoined the 
plaintiff's premises, and during the pendency of the 
suit by certain constructions made by the defendants 
the nuisance ceased to exist in a substantial manner : 

Held, (i) that as there was no such nuisance as 
would justify either the occupier or the landlord in 
complaining ofthe defendants' works as a legal 
nuisance, owing to the construction of the deadening 
wall the plaintif had become disentitled to any 

- relief. [p. 245, col. 1.] 

(ùi) that as the defendants had not pointed out 
to the plaintit that by the building of the deaden- 
ing wall, the nuisance would abate substantially, and 
had not asked him to wait till the wall was finished, 
costs should be disallowed to the defendants in the 
trial Oourt. [p. 245, col, 2.] 

[English case-law discussed.] 
h Obiter.—The jurisdiction of the court in an action 
for nuisance is not confined to restraining injury to 
the enjoyment and comfort in the occupation and 
it is not necessary that a plaintiff should be in the 
Tia occupation of the property. [p. 245, col. 


“First Civil Appeal from the judgment 


of Mr. Justice Waller, dated the 
20th January, 1931 and passed in the 
exercise of the Ordinary Original Oivil 


Jurisdiction of the High Court, in O. 5, 
No. 213 of 1930. : 

Messra.S. Srinivasa Ayyangar, T.O, A. 
e and Bashyam, for the Appel- 
‘lant. 

Messra. Nugent Grant, V. V. Srinivasa 
-Ayyangar and O, T..G. Nambiar, instructed 
by Moresby Thomas, for the Respondents. 


Ramesam, J.—This appeal is filed by 
the plaintiff against the decree of our 
brother Waller, J. dismissing his suit for 
certain injunctions and for damages. The 
-plaintiff is the owner of premises No. 31, 
.Thambu Ohetty Street, Madras, G. T. 
.Thambu Chetty Street runs from north to 
south, and No, 31 is zon the western 
side, Next to the north of No. 31 are 
. Nos, 32 and 33. No. 33 belonged originally 
.to the Municipal Corporation of Madras. 
The defendants in the case are the 
Madras Electric Sapply Oorporation, Ltd., 
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a company registered under the English 
Companies Act with its Head Office in 
the City of London, Under the pro- 
visions of the Indian Electricity Act of 
1903 the defendant have obtained a license, 
from the Madras Government to supply, 


. electricity to the City of Madras for lighting 


and other purposes. No, 33 in the street, 
wes originally utilised by the Municipal: 
Corporation as an office for water works; 
but while keeping the front portion to. 
themselves, the Municipal Corporation sold, 
the back portion of the house to’ the, 
defendant company ia 1917 for installing, 
rotaries or electric dynamos for the pur; 
pose of supplying electricity for lighting, 
purposes to the city. In 1925 premises 
No. 32 were acquired under the Land, 
Acquisition Act for the use of the company. 
Originally the machinery. that was ins 
stalled in Thamba Ohetty Street eon- 
sisted of two. machines, one 60.K. W. 
and one 160 W. Those. ware 
supplemented in 1921 when two 250 K, 
W. were put in. In 1926 a 1000 K, W., 
was put in, and in. 1927 a 250 K. W. was 
put in. Finally in 1:28-or thereabouts 
the electric dynamos in the premises 32 
and 23 consisted of two 1000 K, Ws, 
two 500 K, Ws. and one 250 K, W, 
Of the two 1000 K, Ws. and of the two 509 
K. Ws. only one mashine would ba work- 
ing and the other i3 described asa stand 
by, t.e., a machine to be used in emer. 
gency when the other machine fails, and 
it is said that both are not intended to 
be worked. Ths present practics of work: 
ing the machines stands thus. From 
10-30 p.m. to 5-30 a.m, one 250 K, W. 
is the only machine that works, and 
thera is no stand-by for this kind of 
machine for if it failsa 500 K. W. can 


ba worked; from 5-30 a.m, to 83) am 


one 250 K. W, and one 500 K, W. machines 
will be working and from 8 304,M, to 
10-30 p.m, one 50) K, W. and one - 1000 
K.W. will bə working. The plaintiff 
purchased his house premises No. 8. in 
1927, In 1926 when the 1000 K.W. was 
put in, thara was some complaint from 
the inhabitants of the strest about the 
noise caused by the rotary. Thereupon 
the Municipal Oorporation addressed 
Ex, O-1 dated 4th May 1926 to the com- 
pany inquiring if arrangemants could be 
made to diminish the noise, and in their 
reply Ex, O-2 dated lith May 1926 the 
company said that every arrangement 
little un- 
necessary noise as. possible, On the 27th 


“si 
May 1926 the Electrical Engineer addressed 
Ex, 0.4 inquiring if the noise was miti- 
gated, Exhibit 0-5 dated 2nd June, 1926 is 
the reply saying that steps sre being 
tsken to lessen the noise. Exhibit O 6 
dated 10th July 1926 ia the further inquiry 
by the Electrical Enoginear. Exhibit 
©-7 is another letter dated 8th October, 
1926 and Ex, C-8 is the reply dated 21st 
October, 1926 saying that there is nothing 
further to add. One of the Commissioners 
of the Corporation gave notice of a re- 
solution that the electric power station 
should be removed. This was on the 8th 

September, 1928. But in October it was 
suggested that he should drop the resolu- 
tion as the Electric Corporation gave 
an assurance that the noise would be 
minimised Nevertheless the resolution 
was actually moved onthe 24th October, 
1928 according to which the electric 
power station should be removed from 
Thambu Ohetty Street. Thereupon the 
defendants were informed that the Com- 
missioner of the Municipal Corporation 
would inspect the place on the 6th Nov- 
ember, 1923, See Ex. Il-n, The Oom- 
missioner inspected the station on 6th 
November 1928, and he was of opinion 
that the two houses on either side of 
thé power station were affacted by the 
noise, But he thought they could do 
nothing as the houses were sold to the 
company expressly for this purpose, in 
October 192y the defendants applied to 
the Municipal Oorporation for sanction to 
erect certain additional buildings in the 
power station. Originally in Ncvember 
the sanction was not granted, but on 
26th November the defendants explained 
that they were not erecting any addi- 
tional machinery but that they were only 
going to instal two stand-by machinee. 
‘Thereupon the necessary sanction was 
‘granted in December 1929 by Ex. II-q¢ 
In pursuance of the -sanction the de- 
fendants began to dig in premises No, 32 

and alongside the northern wall of pre- 

mises No, 31 for the purpose of laying 
joundations of the new wall to be erected, 

The working of digging and pulling 

down the old wall seems to have caused 

some noise and vibration. This of course 
could ‘be only temporary, and the tenant 
` cecupying the plaintiff's house No. 31 
seems tohave complained to the landlord 

(the plaintiff) about the work of demoli- 

tion. Probably a letter was written on 
6th April 1930 containing this complaint, 

‘Qo 8th April the plaintiff's Advocate gave 
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a notice of action, whichis Ex. I. This 
letter states that the owner, the plaintiff, 
received a complaint from the tenant and 
occupier of the premises that tha 
“electric plant and machinery you are putting up 
and enlarging in the adjacent premises No. 32 
are seriously, materially and unreasonably interfering 
with the physical comfort and enjoyment of pre- 


mises No 3l—owing to the incessant noise and 
humming of dynamos.” 


The letter then procesds to refer to 
the interference with the right of easement 
in respect of the northern wall by digging 
its foundations and trying to put another 
wall preventing access to the northern 
portion of the plaintiff's wall in case 
of emergency, The defendants were 
asked to abandon the projacted wall or 
to build it in such a way as to admit 
eczess 10 the northern front. The action’ 
was actually filed on 28th April, 1930. 
Paragraph 5 of the plaint alleges that 
the noise was interfering with the pbysical 
comfort and enjoyment ard the vibratory 
and jarring effects producsd by the’ 
machinery were rendering the plaintiff's 
walls unsafe. Paragraph No, 11-estimates. the 
damages at Rs. 9,0L0. The cause of action 
arose in 1927 and subsequently. The de- 
fendants claim that they are not liable 
as they were authorised to supply 
electricity to the City of Madras 
under the powers conferred by Statute, 
but this point was found againat 
them by the learned Judge and no further 
reference need be made to this. They deny 
that there is any substantial nuisance to the 
neighbouring residents or that the plaintiff's 
house was affected by their machinery. 
They deny the vibration. They also state 
that the plaintiff purchased the houee in 
1927 and that he would not have done soif 
really there was any noise or vibration in 
the nature of nuisance. The learned Judge 
who tried the suit found that as the plaintiff 
is not the occupier, the suit is not.maintain- 
able. He referred to Cooper v. Crabtree (1) 
and Jones v. Chapyell (2). He remarked 
that the noise of the defendants’ machinery 
isnot permanent, On the merits he found 
that it has not been proved that the noise 
amounted to an actionable nuisance and 
that the plaintiff's house is benefited by the 
new walls erected by the defendants which 
must have deadened the noise considerably. 
He therefore dismiesed the suit with coste. ~ 

Immediately after the suit was filed the 
plaintiff obtained an injunction restraining 
the defendants from proceeding with the 

(1) 19 Ob. D. 193, _ 

(2) 1875) 20 Eq. 539; 4t L, J, Ob, 658 - 
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work of building the southern wall at the 
place where the foundations weredug. But 
in the vacation the injunction was dissolved, 
and the defendants were given permission 


to proceed with the work of building the: 


wall, Soon after, they commenced to build 
the wall. By December 1930 the wall was 
finished, but even then the roof was not 
finished. At about that time the learned 
trial Judge went and made an inspection of 
the spot. We have also made an inspection 
of the building in premises Nos.-32 and 33. 
Merely for the purposes of making the facts 
clear the present situation may be thus 
described. In premises No. 32, that is 


immediately north of the plaintiff's house, 


thera are two transformers which do not 
make ary noise, and they may be left out of 
account. There are two rotaries, 1. e., one 
500 K. W. rotary and one 250 K., W. rotary. 
Towards the inside of the building, iz, e., 
towards the west one passes from No. 32 to 
33 and in the inner portion of premises No. 
33 we have a 500 K. W. rotary and two 1000 
K. W. rotaries, one of which is a stand-by. 
The eastern portion of premises No. 33 does 
not belong to the defendants; it still belongs 
to the Municipal Corporation, Thesouthern 
portion consists of two rooms; & store room 
and a washing room. The northern portion 
is merely a passage from the street into the 
defendants’ premises. Though this passage 
belongs to the Municipal Corporation the 
defendants have a rightof way over it, The 
southern wall of the whole premises contains 
no window, and no sound can pass through 
that wall to the plaintiff's house, At the top 
of the wall there is a roof of a lesser width 
than the space soparating the walls, 
and it contains some ventilatora. The roof 
over No, 33 is of a smaller height than the 
roof over No. 32, and the wall towards the 
north of premises No. 33 is of a smaller 
height than the wall of premises No. 32. 
In other words, there is no deadening wall 
in the north of No, 33. Asa matter of fact 
at present the noise from the premises can 
be distinctly heardin No. 34, but in No, 3L 
it is scarcely audible inthe day time when 
we inspected. Of course if one places his 
ear on the walls and watches for ths noise, 
one can hear it. In one room inthe north 
of premises No. 31 occupied by a student it 
is heard a little better. But in Decamber 
1930 when the premises were inspected by 
the learned trial Judge the noise must have 
been somewhat more distinct because the 
roof was not then eracied, aad in April 1930 
when the action was filed the building of 
the wall was stopped by injanction, and the 


ALWAR OMETTY V. MAD, E. 8. COR, LID. 
‘noise must have been far more distinct. 


243 


(His Lordship after discussing the ‘evi- | 
dence summed up as follows:) Upon 
the evidence for the plaintiff the net 
result left upon one may be summed up:as 
follows. The cass was started on account 
of the apprehension of the safaty of the 
house by the digging- for the new founda. 
tions north of the plaintiff's house; when the 
suit was actually launched, the vibration 
was added asan afterthought’ and Hx, A-l 
was altered correspondingly to suit the 
addition; there was really no vibration by 
which I mean vibration to the ground com- 
municated to the neighbouring house (not 
vibration caused bya sound which, unless 
the sound is very great, can have. no effect) — 
the vibration is practically nil; the cracks 
inthe house are really due.to the house 
being an old house and have nothing to-do 
with the vibration-—possibly they may -be 
due to ths deprivation of the lateral support 
at the time of digging the foundations—but 
for two years there is no ‘increase: in: the 
cracka; a3 to the noise practically: there, is 
none that disturbs sleep between 10-30 P.M. 
and 5-30 a. m, but when the machines change 
at 5-30 there is a sudden noise for a minute 
or two which may disturb one's sleep: and 
there is slightly less noiss between. 9- and 
10-30 r.m. Ifone would take 9-30 P.a, as 
the normal hour for going to sleep, one's 
sleep is disturbed for an hour, This must. 
have been the state of things at the time the 
action was launched. After the building of 
the deadening wail to the north of the 
pleintifi's house, the noise is practically. not, 
worth mentioning except between 9 and 10- 
30P,m, when it is slighter than before 
but still exists but not in such a substantial 
manner as to entitle the plaintiff to a relief 
in a court of law. MK 

In the face of the above conclusions it is 
practically unnecessary to discuss any 
question of law arising in the case, but as 
the point has bsen elaborately argued I 
think it ie necessary to state my opinion on 
the matter. The learned trial Judge rely- 
ing on Cooper v. Crabtree (1) and Jones v. 
Chappell (2) held that the plaintiff not being 
the occupier cannot maintain the action, In 
Simpson v. Savage (3), it was held that the 
landlord could not maintain an action for 
injury to the reversion caused by the erection 
of workshops and a forge and chimney on 
adjoining land producing smoke and making 
loud noise. In Jones v. Chappell (2) it was 


(3) (1857) 1 O. B. (N. s.) 317; 26 L, J. O. P. 50; 3 
.) 161; 28 L. T.(0. 9.)'204; 5 W. R. 147; 107 
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held that the owner cannot maintain an action 
to restrain a temporary nuisance such as 
the noise of machinery in adjacent premises, 
The defendant in that case erected steam- 
engines and stone saw-mills and other 
machinery therein. It was held that the 
plaintiff could not maintain the action. Sir 
George Jessel, M. R. after referring to 
Simpson v. Savage (3), observes: 

“The injury isa temporary nuisance, because the 
saws might be stopped and the steam-engines might 
cease working at any moment. It is only an injury 
to the occupier, and the landlord cannot bring 
an action, because before his estate comes into posses- 
sion the nuisance may have ceased or the person 
committing it may choose to make it cease the 
moment the estate comes into possession. Another 
ground ofaction on the part of the landlord might 
be thatthe existence of a nuisance of a temporary 
character would render it more difficult for him to 
let to a future tenant or tosell. But that is said not 
to be a guod ground of action, because the theoretical 
diminution of the value of the property cannot be 
taken into account, inasmuch as the purchaser or the 
new occupier would have aright tostop the nuisance, 
so that he ought not to give less on that account than 
he otherwise would. Itappearsto me I am not able 
to over-rule Simpson v. Savage (3), etc.” 


The second paragraph of Sir George 
Jessel, M. R,’s remarks produce the impres- 
sion that he would have been glad to over- 
rule Simpson v. Savage (3) but that he 
could not, In Cooper v, Crabtree (1) the 
defendant put up some poles and hoarding 
to prevent the plaintiff's house from acquir- 
ing,a right to the easement of light. The 
nuisance complained of here is very 
temporary in its nature. One may regard 
the defendant's conduct in the casa sa 
whimsical, and he may change his whim at 
any moment. In such circumstances it may 
perhaps be proper to hold that the absentee 
owner hasno right to maintain the action. 
The case was affirmed in Cooper v. Crabtree 
(4). But the ground of the appellate judg- 
ment is that the poles and hoarding are not 
of such a permanent character asto injure 
the reversion and the erection of the poles 
was too trifling to entitle the plaintiff to an 
injunction. In Clerk and Lindsell on Torts, 
8th Edition, at pages 376 and 377 the cases 
are collected. The criticism at page 377 
shows that the English rula itself has not 
had the acceptance of Judges and text- 
writers. In Gale on Easements 10th 
Edition page 511 the ruleis summed up in 
this form: According to modern authorities 
an interference will be injurious tothe 
reversion if (1) it be something that will in 
the future continue: to the time when the 
reversion'falls into possession or if (2) it be 
something which in the present operates as 
a denial of the right of the revéršiðnýr,” 
(4) (1882) 20 Oh. D, 589; 51 L, J: Oh, 544, 
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(Vide Kerr cn injunctions page 135, 6th 
Edition). The remarks of Parker, J., in Jones 
v. Llanrwst Urban Council (5) are specially 
quoted. There he saye, 

“I take ‘permanent’ in this connection, to mean. 


such as will continue indefinitely unless something is 
done to remove it.” 


It may be that the poles and hoarding in 
Cooper v. Crabtree (1) obviously could not be 
regarded as permanent. In Tinkler v. 
Aylesbury Diary Co (6) the suit was fcr 
restraining the defendants from working 
an enginson the premises and loading or 
unloading carts, ete Kekewich, J., observed. 

“Ifthe existence of a nuisance was conclusively 
proved, injury to property followed, and if injury to 
property was proved, there was strong though not 
conclusive, evidence of nusiance.” 


Finally he observed: | 
“In the daytime the cart noise was merged in the 
greater din of the street traffic’, - 


He found that the noise in the defendant's 
business had driven people from the 
neighbourhood and thaton the ground of 
interference with pereonal comfort there 
was anuisance in respectof which relief 
muat be granted. In Wood v, Conway 
Corporation (7) ajudgment of the Oourt of 
Appeal, Buckley, L J., observed, 

“If the owner is substantially injured in the 
reasonable enjoyment of the property so that he 
sustains that which is equivalent to a legal nuisance 
he is entitled to an injunction,” 

It is there found that that the plaintiii’s 
plantation suffered from the fumes and 
smoke irom the defendants’ gasworks, As 
to the argument based upon the nuisance 
being temporary Oozens Hardy, M. R., 
observed, 

“We have heard a good deal about it being tempor: 
ary. That argument seemsto me to have nothing 
whatever to do with the case. Thisis not the case of 


8 man carrying ona business which he may give up 
next week.” 


(It may be said that in the case of Cooper 
v. Crabtree (1) the poles and hoarding may 
be removed in a week). 

“It isthe case of a corporation which succeeded a 
parliamentary gas Company. sse s sa as is quite 
clear from the Act-of Parliament, an obligation was 


imposed on the corporation to supply gas from their 
works to their customers.” 


The last remark of Cczans Hardy, M, R. 
is very important to the present case, In 
the present case the defendants have been 
authorized by license from the Madras 
Government to supply electric light to the 
Oity of Madrae, and one may observe itis 
practically impossible that the defendant's 
work will cease within a week or even 
years. In Shelfer v. City of London Elec 


(5) (1911) 1 Oh, 393;80 L. J. Oh. 338, 
(6) (1915) 5 T. L. R. 52, 5 
(7) (1914) 2 Oh, 47; 83 L, J. Oh. 498, 
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rice Lighting Company (8), it was held 
that both the reversioner and the owner 
could maintain an action. Inthe particu- 
‘lar case only damages were given. In 
Heath v. Mayor, ete of Brighton (9), it was 
found as a fact that the sound of the 
Electric Lighting Works did not general- 
dy distract the attention of ordinary healthy 
persons and was nots legal nuisance. In 
Wilson v. Townsend (10), it was held that 
the jurisdiction ofthe court is not confined 
torestraining injury to the enjoyment and 
comfort in the occupation and it is not 
necessary that a plaintiff should bein the 
actual occupation of the property. In my 
opinion in this case if there had bean a 
substantial nuisance to the tenants and 
therefore of a kind which could be regarded 
as detrimental to the letting value of the 
plaintiff's house the plaintiff would ba 


justified in maintaining the action. In 
21 Halsbury’s Laws of England, s. 
943 the rule is stated in almost 


identical terms as was statedin Gale on 
Easements already quoted. If on the facts I 
had found that therais a substantial injury 
in the terms described, I would have held 
that the plaintiff could maintaia his action. 
But on the facts [have found that there 
is no such nuisance as would justify either 
the occupier or the landlord in complaining 
of the defendant’s works a3a legal nuisance, 
Such little justification as might have 
existed before the deadening wall was 
erected had ceased after the erection of 
that wall, Ifthe contemplated erection of 
that wall was not known to the plaintiff, 
that will be a ground for disallowing costs 
tothe defendants in the trial Court. From 
1926 onwards, complaints were received 
by the Municipal Corporation from the 
residents of the locality about the noise 
caused by the machinery. la the various 
replies that the defendants gave to the 
Municipal Coroporation Engineer contained 
in Ex. O ceries beyond saying that arrange- 
ment would be made to cause as little un- 
necessary noise as possible there is no 
further information as to the manner by 
which the noise was to be minimised. Even 
in October 1929 when the defendants gave 
an assurance that the noise would be mini- 
mised there is nothing to show the nature 
of the steps intended to be taken for mini- 
mising the noise. Again in April 1930 when 
the plaintiff gave a noticeof action to the 
defendants, it is obvious that he was under 
(8) (1895) 1 Oh. D. 287; 64 L. J. Oh. 216. 


(9) (1908) 98 L. T. 718; 72 J. P. 225. 
sp (10) 1795) GB. R. 403; 2 Ves. Jr 698; 3 R. 
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the impression that the object of the defend- 
ants was to instal new machinery and it was 
for this purpose that the old wall was being 
demolished and the foundations for thé 
new wali were being prepared. I: refers 
to the ‘electric plant and machinery you 
are putting up and enlarging in the ad- 
jecent premises,” In neither of the two 
replies datei 9th April and 15th April is 
there any referenca to the contemplated 
erection of 8 deadening wall which will 
diminish the annoyance caused to the 
plaintiff's house by the noise, Tho letter 
of 15th April msrely says that the new 
building proposed to ba erectel will not 
interfere with the plaintiff's rights as the 
owner of his house. This is entiraly differ- 
ent from saying that the new wall will 
actually diminish the noiss that was therefore 
caused to the residents in plaintiffs house, 
It is true that the plaintiff knew the build- 
ing of the wall, But there is absolutely 
nothing in the whole record to show that 
the plaintiff knew or that it was pointed 
out to him that the effect of the building 
of the new wall would be to diminish the 
noiss and the annoyance caused by it 
particularly inthe evening hours between 
Yand 1030 r. m, If the defendants had 
pointed this out tothe plaintiff and asked 
him to wait until the wall was finished and. 
then judge the state of things, tho plaintiff 
would have had no justification in going 
to court after such a reply. As it is, it is 
difficult to say that the plaintiff was wrong 
in going to court though, as the nuisance 
had ceased to exist in a substantial manner 
during the pendency of the action on ac- 
count of the finishing of the wall, the 
plaintiff has now become disentitled to 
any relief. Ifthe deadening wall had noft 
been built, the plaintiff would have a cause 
of action entitling him to at least damages 
if not injunction. I think the defendants 
are tobe blamed for not pointing this out 
to the plaintiff and asking him to wait 
until the wall is finished. If he did not 
listen to such advice then he would not 
be entitled to rush to the court, Oa these 
grounds I would disallow the costs of the 
defendants in the trial Court. But as these 
reasons did not exist for the plaintiff's fil- 
ing the appeal, I dismiss the appeal with 
taxed costs with the modification as to 
costs in the court below (Oertify for two 
Counsel). 

Cornish, J.—I agres that the appeal 
fails. The plaintiff has put his case upon 
two grounds: firstly, that the vibration 
produced by the defendants’ machinery hag 
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rendered the walls of. his house unsafe; and, 
secondly, that the noise of the machinery 
has so interfered with the comfort of the 
plaintiff's tenants in the house as to con- 
stitute an actionable nuisance. 

Tf the cracks in the wall of the pleintifi’s 
house have, as alleged, been caused by the 
vibration of the machinery, then, the nuis- 
ance being one which is actually damaging 
his property, the pleintiff, asowner, would 
undoubtedly be entitled to sue and to obtain 
an injunction: Wood v. Conway Corporation 
(7). But I agree with the learned trial Judge 
that. the plaintiff has failed to prove bis 
case, The plaintiff has not gone into the 
witness-box to say that the cracks were 
caused by the vibration, and his expert 
witnesses do not say 80. None of them was 
able to detect vibration in the plaintiff's 
house or in the passage between it ‘and 
defendants’ premises. The utmost that 
one of these witnesses, P. W. No. 14, says, 
is that vibration would aggravate the 
cracks; and he gave the opinion that the 
major reason for the cracks was the settle- 
ment of the wall owing to its foundation 
having been disturbed by excavation, But 
that is not the case in the plaint, 

Turning to the second ground of com- 
„plaint, a suit is not maintainable by a non- 
occupying owner in respect of a nuisance 
which is only alleged, as in para. 10 of the 
plaint, to be personally injurious to the 
occupier : Jones v. Chappell (2), House Pro- 
perty and Investment Co v. House Property 
Horse Nail Co. (11), An owner, as dis- 
tinguished from the occupier, can sue with- 
out joining the occupier if the nuisance is 
such as to cause injury to the reversion; 
and a nuisance from noise or smell, apart 
from causing personal discomfort, may, as 
pointed out by Buckley, L. J. in Wood v, 
Conway Corporation (7), be of such a 
character as to injuriously affect the value 
ofthe reversion. But the nuisance must 
be of a permanent character and injurious 
to the property. This is clear from the 
judgment of Parker, J. in Jones v. Llanwrst 
Urban Council (5) where he says: i 

“Jf the thing complained of is of such a permanent 
nature that the reversion may be injured, the ques- 
tion of whether the reversion is or is not injured 
is a question for the Jury. 1 take ‘permanent’, in this 
connection, to mean such as will continue indefinitely 
unless something is done to remove it. Thus, a 
building which infringes ancient lights is permanent 
within the rule, for, though it can be removed before 
the reversionfalls into possession, still it will continue 
until it, be removed. On the other hand, a noisy 
trade, and the exercise of an alleged right of way, are 
rótin their nature permanent within the rule for 


` (11) (1885) 29 Oh, D. 190; 54 L. J. Oh, 715, 
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they cease of themselves, unless there be someone to 
continue them." 

In the present case, there is no doubt 
that the noise complained of is “permanent” 
within the meaning of the rule. The defend. 
anta are under a statutory duty to supply 
electricity, and it appears upon the evi- 
dence that inthe fulfilment of their obliga- 
tion it would be impractible for them to 
alter the working of the machine or to instal 
a different eystem of machinery. The al- 
leged nuisance is, therefore, incapable of 
being regarded as of a temporary character 
whish is likely to be stopped at any time: 
Wood v. Conway Corporation (7), The 
plaintiff, however, in order to succeed in 
this suit must prove that the noisa has 
injuriously affected the value of his pro- 
perty. He has produced no proof of injury 
to the property as a consequence of the 
noise; and with regard to the slleged 
nuisance to the occupier, the learned trial 
Judge hascometo the conclusion that the 
noise does not amount to a nuisance. He 
finds that in point of fast the comfort of 
the residents in the immediate neighbour- 
bhosd of the defendants’ premises is not 
materially diminished by the noise. The 
learned Judge was entitled to come to that 
conclusion upon the evidence, and I ses no 
reason to differ from it. 

But I think that the slowaeas of the 
defendants in carrying out the assurance 
which was given by them to the Madras 
Corporation in 1926 to do something to 
meet the complaints about the noice was in 
large measure responsible for this suit, 
and justifies the special order as to costs 
which my brother Ramesam, J., has pro- 
posed. i 

N. KA. Appeal dismissed. ` 
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. OUDH CHIEF COURT. 
Second Civil Appeal No. 250 of 1931. 
October 17, 1! 32. 
BisHesawae Nata AND Satu, JJ. 
RAGHUNANDAN (Mrnor)—DEFENDANT 
| —APPELLSNT 
versus 
SHEO PRASAD AND aNCTRER— PLAINTIFFS, 
—RE-PONDENTA. 
Custom—Territorial custom—Characteristics of— 
Riwaj-i-am, applicability of—Co-sharers—Possession 
of one co-sharer, if to be deemed to be the possession 


of all—Absence of evidence of ouster- Effect, 


A territorial custom applies to all persons resident 
within a particular area andin the absence of anything 
to show that any particular class of Brahmins resid- 
ing ina territory was excluded from’ its operation, 
riwaj-i-am relating to Brahmins must be deemed to 
apply to all Brahmins resident in the territory.- |p. 
248, col, 1.] ‘ i 
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Inthe absence of any proof of ouster, the posses- 
sion of one co-sharer must be deemed to be the posses- 
sion of all, Where there is no evidence of ouster, 
orevidence to show that a co-sharer was excluded 
from possession within his knowledge, a co-sharer 
cannot be said to have been excluded from possession. 
[p. 248, col. 1.) 

Second Oivil Anpeal against the decree of 
the Additional Dietrict Judge, Fyzabad. 
dated the 23rd May, 1931, modifying that of 
the Subordinate Judge, Fyzabad, dated the 
4th November, 1930. j 

Mr. Akhlaque Husain, for the 
lant. 

Mr. Ghulam Hasan, 
ents, 

Judgment.—This is an appeal agsinst 
the decision dated the 20th of May, 1931, 
cf tbe Additional District Judge of Fyza- 

‘bad, modifying the decision dated the 
4th of November, 1930, of the Subordinate 
Judge of that place. 

The facts of this case so far as they 
are material for the purpose of this 
appeal are that on the 5th of October 
1875, four persons, Audan, Sarabjit, Debi 
and Mathura, obtaineda decree for birt 
tights in Deli Saraiyan from the Settle- 
ment Court, The plaintiff's case was that 
each of the decree-holders was entitled 
to a one-fourth stare in the decreed 
lands. Ohandrika, grandson of Dəbi, 
‘transferred his share fto defendant No. 2. 
“Ram Balli, the grandson of Audan, died 
childless, and on his death his share 
devolved on Kamta, son of Sarabjit, and 
Sheo Pragad, son of Mathura. Kamta died 
without a son, and on his desth the 
defendant No. 1 obtained mutation in 

respect of Kamta’s property in the right 
of bis being Kamta's daughter's son. 

The plaintiffs pleaded that owing to a 
‘custom obtaining in Pargana Khandasa, 
in which village Deli Saraiyan was situate, 
daughters and daughter’s sons were ex- 
cluded from inheritance. The plaintiff 
No 1, Sheo Prasad, jointly with plaint- 
iff No. 2, to whom he had transferred 
a two-third share in the property in con- 
sideration ofhie financing the litigation, 
therefore, claimed a twelve annas share 
out of the property in respect of which a 
aii had been passed by the Settlement 

ourt, 


The defendants denied that the plaint- 
iff No. l was the son of Mathura. They 
“alao denied the custom set up by the 
_plaintifis, and pleaded that Mathura has 
been excluded from possession of the 
' property decreed by the Settlement Court, 
‘by the other members of the family, for 


Appel 
for the Respond- 
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over twelve years, and that the claim 
was therefore barred by limitation. 

The learned Subordinate Judge held 
that each of the persons in whose favour 
the Settlement Court decree had been 
passed had a one-fourth shara in the 
decreed land. He found that the custom 
embodied in the riwaj-i-am of Pargana 
Khandasa did not apply to village Deli 
Saraiyan, and held the custom not proved. 
On the question of the exclusion of 
Mathura, his finding was against tte 
defendants. in result he passed a decrea 
for joint possession of a one-fourth share 
in the plaintiffs’ favour. On appeal, the 
lower Appellate Court held that Debi, 
who represented ons branch of the family 
had a half share in the decreed lands, 
and that Audan, Mathura and Sarabjit, 
who belonged to the other branch were 
between themselves entitled to the other 
half. He also disagreed with the finding 
of the trial Oourt on the question of 
custom, and relying on the riwaj-i-am 
of Khandasa held the custom established. 
He agreed with the trial Oourt that the 
defendants had failed to establish the 
plea of the exclusion of Mathura. He 
also agreed with the finding of the lower 
Court that plaintiff No 1 was the son 
of Mathura. As a result of these findings, 
he modifiel the decree of the lower. 
Oourt, and passed a decree for joint 
possession over a half share in the prop- 
erty in suit in favour of tne plaintiffs. 

The learned Oodunsel for the defendant- 
appellant (Raghunandan) has challenged 
the correctness of ths lower Court's find- 
ing on the question of custom. He does 
not deny that Ex. 9, the riwaj-i-am of 
Pergana Kbandass, contains a clear record 
‘of the custom of exclusion of daughters 
fron inheritance, but he has argued that 
the custom in question does not apply 
to the family of the plaintiff No. 1. His 
argument is that it applies only to 
Brahman land-holdere, and had no ap- 
who 
was not a landhclier. We are of 
opinion that this contention is without 
force. The preamble of Ex. 9 sbows that it 
records the custom obtaining amongst the 
various castes in the Pergana, including 
Brahmans. It further shows that the riwaj.- 
iam was based on declarations made by 
lambardars and hissedars, Weare not pre- 
pared to agree with the contention of the 
appsllant that because only lambardars and 
hissedars were the declaranta, therefore, the 
custom stated by them has no application 
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to non-co-sharers. One ordinary attribute of 
territorial custom is that it applies to all 
pereons resident within a particular area. 
In the absence of anything to show that 
apy particuler class of Brahmans resident 
in the Pergana was excluded from ita 
operation, the riwaj-i-am must be deemed 
to apply toall the Brahman residents of 
the Pergana. We are further of opinion 
that the members of this family were land- 
lordsin village Deli Saraiyan when the 
riwaj-7 am was prepared. The judgment of 
the Settlement Court shows that they held 
the lands in suit as sirdars, They were 
given a decree maiahti muaffi and although 
their rights were stated to be heritable but 
not transferable, their names found place 
as co-shsrers in register No. 5 (Ex. 6). For 
the above reasons we areof opinion that 
the riwaj i am (Ex, 9) applies to the family 
` of plaintiff No. 1. We accordingly reject 
the contention of the defendant-appellant to 
the contrary. 
`“ The learned Counsel for the defendant- 
appellant also questioned the correctness 
of the finding of the` two lawer Courts 
about the exclusion of Mathura not having 
been proved, As pointed out by thecourts 
below, the name of Mathura is mentioned 
asa co-sharer in Ex.\6, a certified copy of 
register No. 5 prepared at the First Regular 
settlement. His title has been clearly 
established by the decree passed by the 
Settlement Court. In the absence of any 
proof of custer, the pogsession of cne co- 
sharer must be deemed to be the poseession 
of all. Wehave not been referred to any 
evidence of ouster, or evidence to show that 
Mathura was excluded. from poseession 
within his knowledge. The findings of the 
lower Appellate Court on this point must; 
therefore, be accepted as correct. 
_ The learned Oounsel for the appellant 
also wanted to argue that the plaintiffs had 
not been in possession within limitation. No 
‘such plea was raised in any of the two lower 
‘Gourts. No issue was framed on the point. 
The plea was not even raised in the memo- 
randum of appeal filed in this court, We 
‘are, therefore, unable to entertain it at this 
‘stage. _ 

-The result, therefore, is that the appeal 
fails and is dismissed with costs. 

Nfs Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civil Rule No. 497 of 1032. 
July 18, 1932, 
OosTELto, J. 
BAIJ NATH SHAW—DEFENDiNT— 
PETITIONER 
versus 
Tar CORPORATION or OCALGUTTA 
—PrLaintirF—Opposits PARTY. 
. Negligence—Accident—Running down case—Onus 
of proof—Proof of absence of negligence, when 
shifts to defendant—Register of motor vehicles, 
entry in—Proof of—Letter of Officer unsupported 
by testimony of Officer or certified copy of Register— 
Whether admissible to prove ownership of car. 

Ordinarily in running down cases the plaintiff is 
not entitled to succeed unless he gives _ affirmative 
proof of negligence on the part of the defendant or 
his servant. But wherea vehicle is shown tobe 
under the management of the defendan or his ser- 
vant and an accident occurs such as in the ordinary 
course of things does not happen if he who has the 
management uses proper care, the onus, exceptional- 
ly, rests onthe defendant to disprove that the acci- 
dent arose from want of care. Isaac Watton & Com- 
pany v. Vanguard Motor Bus Company (1) and 
Barnes Urban District Council v. London General 
Omnibus Co. (2), relied on, [p. 250, col. 2 ] i 

But before a case istaken outof the ordinary 
ryle that the plaintif must proye negligence in order 
to succeed, it must first ofall be positively demon= 
strated that the vehicle causing the damage was at 
the time of the accident as a matter of fact under 
eames of the defendant or his servant. 
ibid. 

The right way of proving an entry in the Regist 
of motor vehicles would be dither that the Kezin- 
ter itself should be produced by a proper official or 
a duly authenticated copy of the material part of 
the Register placed before the court. A mere 
statement by an Officer of the Motor Vehicles 
Department made in answer toa letter from the 
plaintiff, unsupported by either the testimony of 
the Officer or even bya certified copy ofthe Re 
gister, isnot admissible evidence to prove the 
ownership of the car, [p. 250, col. 1,] 

Rule against an order of the Judge, 
Oourt of Small Oauses, Sealdah (24-Par- 
ganas), dated the 4th February, 1932, 

Mr. Woopendra Nath Neogy, for the 
Petitioner. 

Mr. Krishna Lal Banerji, for the Opposite 
Party. 

dudgment.—Thbis Rule is directed 
against & judgment passed by the Judge 
of the Oourt of Small Oauses, Sealdah, in 
a suit brought by the Corporation of 
Oalcutta sgainst one Baijoath Shaw for 
the recovery of thesum of Rs. 69-16 for 
damage caused to a lamp post belonging 
to the plaintiff Corporation by a motor 
var alleged to be the property of the defend- 
ant. 

The cuit in short was an action for damages 
for negligence, The defendant denied that 
he was the owner of the motor car in ques- 
tion. The registered number of the car 


1933. 


was 10670 and the registered owner was 
Baijnath Shaw of No, 225-1, Oorawallis 
Street, Oalcutta. It seems that the accid- 
ent occurred at night. The witnesses of 
the occurrence were able to take the 
number of the car which struck the lamp- 
post but they apparently had no op- 
portunity of ascertaining the name of the 
person driving the car at the time or of 
making any enquiries on the spot as to 
the ownership of the car. By way of 
defence to the plaintiff's claim the defend- 
ant, as I have stated, denied that he was 
the owner of the Motor Oar No. 10670 or 
indeed of any other motor car. It is 
obvious that the defendant was in no 
wise responsible for the accident or liable 
for the damage caused. 


The main issue and indeed the only 
issue which seems to have been dealt 
‘with by the learned Judge at the trial 
was the plain and simple question of 
whether the defendant was the owner of 
the motor car concerned in the occurrence, 
It appears that there was considerable 
delay between the date of the accident 
and the institution of the suit, The oc- 
currence took place on the 3rd April, 
1930 and the plaintiff's suit was not filed 
until the 27th of March, 1931, I am 
informed that in the meantime the Cor- 
poration having ascertained from their 
own records, that the defendant appeared 
to be the owner of the car entered into 
correspondence with him as to the ques- 
tion of his liability. It appears that from 
the very outset this Baijnath Shaw 
denied that he was the owner of the Oar 
No, 10670, On the 13th October 1931 when 
‘presumably the plaintiff, Oorporation cf 
‘Oalcutta, were making ready for the trial 
of the suit a letter was sent from the 
Corporation to the Daputy Oommissioner 
of Police, Motor Vehicles Department, in 
these terms :— 

“Re-damage to lamp-post 
Road. 

Dear Sir, 

The above lamp-post was damaged by a passing 
Motor Oar No. 10670 on the 8rd April, 1930. I beg 
to request you to let me know in whose name the 


above car was registered on the date of the occur- 
rence, 


An early reply will be very much appreciat- 
ed.” 


No. 16, Moyerpur 


An answer to that letter was written - 


- upon the letter itself by the Deputy 
Commissioner of Police, Motor Vehicles Da- 
partment, in the terms :— 

“The Memo No. 12094 dated 29th October, 1931. 
‘Returned in original with the intimation that the 
Motor Oar No, 10670 is ‘owned by Baijnath Shaw of 
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225-1, Cornwallis Street, since 17th August, 1928." 
This memo was signed by H. A. Hartely 
for Deputy Oommissioner of Police Motor 
Vehicles Department. 

The suit came on for trial on the 4th 
of February, 1932 and the plaintiff in 
support of their case called certain wit- 
nesses who testified that they had seen the 
Motor Oar No. 10670 strike a lamp-post on 
the Moyerpur Road.No evidence of negligen- 
coon the part of the person driving the 
car was given bsyond the mers fact that 
the car struck the lamp-post. In order to 
affect the defendant with reaponsibility 
for what happened, the plaintifis put in 
evidence the letter of the 13th October 
with the reply ofthe 29th October, 1931, 
endorsed upon it in the way I have de- 
scribed, and they called a subordinate 
clerk from the Motor Vehicles Dapart- 
ment to testify that the signature ‘BE, A. 
Hartley’ as appeared on the document was 
that of the offizer asting for the Deputy 
Commissioner of Police. Beyond that no 
evidence whatever was given to connect the 
defendant Baijnath Shaw with the motor 
car which damaged the lamp post on the 
3rd April, 1930. It appéars however that 
the summons in the suit was served on the 
Baijnath Shaw who appeared in the suit 
and he in fact made no protest against 
acceptance of the summons. But he, in 
his written statement denied that he was 
the owner of the Oar and at the trial he 
himself gave evidence tothe same effect 
and apparently he put forward the sug- 
gestion that a mistake had occurred because 
he himself resides at No. 225 Oornwallig 
Street whereas the address of the Baijnath 
Shaw who is said to be the owner of the 
Oar, appears in the Register as 225.1 
Oornwallis Street. The learned Judge 
came to the conclusion that the plaintiffs 
had sufficiently established that the de- 
fendant was in fact the owner of the 
motor car. He said: 

“Defendant denied that he was the owner of the 
motor car. But it appears from the report of the 
Deputy Commissioner of Police that this Oar No, 
10670 is owned by Baijnath Shaw of 225-1 Corna 
wallis Street and it appears that he is the defend- 
ant in this suit. In the plaint his address was given 
as above and summons was served on him in that 
address and heappeared and raised no objection 


that he didnot reside there. Hence his identity 
has been well establishad.” f 


Lhe learned Judge proceeded to say: 
i “I find that the defendant is the owner and ig 
iable.” 


This Rule was issued on the ground that 
the memorandum on the letter of the 
13th October, 1931, was not properiy admig« 
sible in evidence, in proof of the ownership 
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of the motor car. lam bound to say that 
there is some substance in that conten- 
tion. The right way of proviag anentry 
in the Register of Motor Vehicles would 
be either that the Register itself should 
be produced by a proper official or a duly 
authenticated copy of the material part 
of the Register placed before the court. 
It is obviously somewhat irregular for the 
court to have accepted in proof of the 
ownership of the car a mere statement 
made in answer to a letter written by the 
plaintiff Corporation, without the pereon 
who made the statement being called ora 
certified copy of the official Register produc: 
ed. In any event it seems more than a 
‘little doubtful ss to whether it can rightly 
be said that the mere fact that the Register 
shows that a person ofa particular name 
lives at a certain address as given in the 
Register necessarily, for all purposes, 
decides that any person of the same name 
who happened to be found in that address, 
must be the owner of the particular car 
in question, especially having regard to 
the fact that it is quite possible that there 
might be another person of the same name 
living in the same house, particularly 
having regard to the frequent occurrence 
of similar names in this country 
‘and to the fact that in a large city like 
Calcutta often a number of families live 
in a cluster of dwellings which are deecrib- 
ed under one denomination. However, as 
regards that point the learned Judge 
‘seems to have thought that because the 
‘defendant lived or appesred to live at 
‘995.1, Cornwallis Street, it had been satis- 
factorily established that he was the owner 
of this particular car. The learned Judge 
came to a finding of fact upon that and 
in the ordinary way a finding of fact ought 
‘not to be disturbed. 

I cannot, however, help expressing con- 
siderable doubt as to whether it was prop- 
erly established that the Baijnath Shaw 
‘who appeared as defendant in the suit 
was in fact the Baijnath Shaw in whose 
‘rame the Car was registered, The defend- 
‘ant gave a categorical denial that he was 
the owner of this car. For the sole purpose 
‘of ascertaining whether there was any 
ood reason for supposing, a8 was suggest- 
ed on behalf of the Corporation, that the 
defendant kad wilfully committed perjury, 
when he made that statement before the 
trial Court, I thought it right to have the 
defendant before me and inthis court he 
has reiterated his denial of ownership, 
‘The defendant impressed me as telling the 
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truth. He stated definitely that he had 
never possessed this or any other motor 
cat atall, But apart from that aspact of 
the matter, the learned Judge clearly mis- 
directed himself by acting upon the 
assumption that because he had found the 
defendant to ba the owner of the motor 
car, that of itself was sufficient to fixhim 
with liability for the accident which hap- 
pened some eightsen months before. 
Generally speaking in ranning down cases 
or as they ara now sometimes called 
collision cn land cases the plaintiff is 
not entitled to succesd unless he gives 
affirmative proof of negligence on the 
part of the defendant or his servant. 
Persons who base a claim on negligence 
must prove negligence and in the present 
casa a3 I have already indicated, the 
plaintiff gave no evidence whatever of 
negligence on the part of the defendant 
or hia ssrvant. It is true that this is one 
of the class of cases where the ordinary 
rule does not apply in its entirety, The 
law provides that when a vehicle ia shown 
to ba under management of the defendant 
or his servant and an accident ocsurs such 
as in the ordinary course of things does 
not happen, if hs who has management 
uses proper care, the onus exceptionally 
rests on the defendant to disprove that 
the accident erase from want of care. The 
authority for that propo.ition is the case 
ot Isaac Walton and Company v. Vanguard 
Motor Bus Company (1). Bas also 
the case of Barnes Urban District Council 
v. London General Omnibus Co.(2). In the 
first-mentioned case a standard lamp erected 
on the foot path in froat of the plaintiffs’ 
premises was damaged by a motor-omnibus 
of the defendants colliding with it. The 
motor-omnibus had in fact skidded into 
the lamp-post, and the Lord Ohief Justice 
(Lord Alverstone) in his judgment at page 
14* eaid that there was evidence upon 
which the jury might come to the con- 
clusion that there was negligence on the 
part of the driver of the vehicle. It may 
be taken, therefore, where there is a lamp- 
post on the pavement and a vehicle collides 
with it, that of itself is prima facie evi- 
dence of negligence on the part of the 
driver of the vehicle. It is in fact a casa 
where the principle of res ipsa loquitur 
applies and when there is prima facie 
negligence on the part of the driver of 
the vehicle in that way the onus then 

(J) (1908) 25 T. L. R. 13; 72 J. P. 505. 

(2) (1910) 100 L T.115. 

*Page of (1908) 25 T. L. R—[Ed.] 
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shifts on the defendant to show either he 
was not the driver or if the driver is the 
defendant's servant then that thera was 
in fact no negligence on the part of the 
driver. Before, however, a case is taken 
out of the ordinary rule that the plaint. 
iff must prove negligence in order to 
succeed it must firat of all be pcaitively 
demonstrated that the vehicle causing the 
damage was at the time of the accident, 
as a matter of fact, under the management 
of the defendant or his servant. in the 
present case the plaintifia made no attempt 
to- show and indeed were not in a position 
to show twho in fact was the driver of 
the vehicle and whether it was the defend- 
ant himself ora person for whose acts he 
would be responsible. There was in point 
of fact nothing whatever before the court 
to indicate that even if the defendant 
was really the owner of the motor car 
No. 10670, at the time of the occurrence 
on the 3rd April, 1430, such motor car 
was under the management of the defendant 
or his servent at the material time. 

I am, therefcre, of opinion that even 
upon the assumption that the cer did 
belong tothe defendant, the plaintiffs had 
not succeeded in establishing their case 
according to law. I think that on the 
whole it is extremely dubious whether the 
defendant Baijnath Shaw had any connec- 
tion whatever with the motor car No. 16670 
and itis certain that evan if he were the 
owner, the plaintiffe did not establish 
negligence against him either by afirmas- 
tive evidence on their part or by shifting 
the onus of proof on the defendant and 
his failing to discharge that cnus. This 
Rule is accordingly made absolute and the 
order of the Small Causes Oourt Judge, 
Sealdah, is eet aside and the plaintiffs’ 


suit dismissed with costs, one gold 
mohur, 
N./å. Rule made absolute. 





CUDH CHIEF COURT. 
Criminal Revision No, 65 of 1932, 
Augnet 12, 105. 

BisHe:siv As NATH AND Kito, Jd, 
EMPHROR-—OUCMPLAINANT— APPLIOANT 
TETSUS 
-. GAJADHAR-— ACGUSRD— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
11? (4)—Hvidence of general repute of accused— 
Admissibility of. 

Evidence as to the general repute of the aceused, 
_a8 being a habitual offender, where clearly deposed 
-in proceedings under s. 110, Oriminal Procedure 
“Oode, ‘is admissible under the provisions ofs,, 117, 
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sub-s. (4), and is sufficient ground for requiring the 
accused to give security. [p. 252, col, 1] 

Oriminal Ravision Application for revi- 
sion of an order of tha Additional Gassions 
Judge, Babraich, dated the 19th April, 1932, 

Mr G. H. Thomas, Government Advocate, 
for the Orown 

Judgment —One Gajadhar Brahman 
of village Jamnahi in the Bahraich district 
was called upon by a Firat Olas3 Magistrate 
of Bahraich unders 110 of the Uode of 
Crimiusl Procedure to show cause why he 
should not be bound over to be of good 
behaviour for oneyear. After recording the 
evidence produced against Gajadhar and 
the statement of Gajadhar, who did not 
produce any evidence in hia Cefenca the 
Magistrate passed an order under s. 118 
of the Code reqniring Gajadhar to execute 
a personal bond for Rs, 250 with two 
sureties each inthe like amount to be of 
good behaviour for one year. 

On appeal by Gajadhar the learned 
Additional Sessions Judge of Bahraich has 
set aside the order of the Magistrate, Tha 
present application in revision has been 
made to this court on behalf of the Orown 
to have tha order of the learned Additional 
Sessions Judgeset aside and that of the 
Magistrate restored, 

The reason given by the learned Sessione 
Judgefor setting aside the order is that in 
his opinion the evidence produced was 
uot sufficient to warrant the binding over 
of Gsjadhar. We would bs most reluctant 
to interfere in revision with an order pass- 
ed onthe conclusion arrived at by ‘the 
Judge if theconclusion has been reached 
after due consideration of the evidence 
but in this case we are satisfied that the 
learned Additional Sessions Judge's esti- 
mation of the evidence has been influenced 
both bye lackof proper appreciation of 
the evidence admissible in proceedings 
under s. 110 of the Code of Oriminal Pro- 
cedure and by a misapprehension of certain 
expressions used by the witnesses, 


In our opinion the evidence, if properly 
appreciated is amply sufficient to juatify 
the Magistrate's order. Leaving aside the 
evidence of the Sub-Inspector of Police, 
there isevidence that in three burglaries 
committed on the 17th of June, 1925, and 
the 14th and 15th of August 1931, Gajadhar 
wea suspected of complicity and this suspi- 
cion was mentioned ia eacb case in the 
reports made at the Police Station at the 
time, Besides this evidence, there is the 
evidence of the headman of. Gajadhar's 
village, of five other residents -of the 
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village and of two residente of neighbour- 
ing villages that Gajadhar has the general 
repute of being a burglar and a thief. 
These witnesses belong to various castes, 
the majority being of the same caste as 
Gajadhar. Some of them say that Gajadhar 
has noother occupation. This evidence is 
entirely unrebutted either by the cross- 
examination of these witnesses or by the 
production of any witnesses by Gajadhar 
to prove that he is of good character. If 
such evidence cannot be held to justify an 
order binding a man over to be of good 
behaviour, it would be very difficult sver to 
pass such an order, 

The learned Additional Sessions Judge 
appears to have been impressed by the fact 
that there were no witnesses who had 
actually seen? Gajadhar committing burg: 
lary or theft, If such had been the case it 
is unlikely that these proceedings would 
have become necessary, as action could 
have been taken against him for the sub- 
stantive offences. The learned Additional 
Gessions Judge has also laid much stress 
on the fact thatthe word ‘habitual’ does not 
occur in the vernacular record of the evid- 
ence ofthe witnesses who state that they 
consider Gajadhar to be a burglar and a 
thief. We have read the depositions of the 
witnesses, and itisclear to us from the 
words used bythem, namely, “he commits 
burglary and theft” that they meent to 
imply that he was in the habit of doing Bo. 
Lastly the learned Additional Sessions 
Judge hascommented on the fact that 
the witnesses do not particularigse when 
or where they acquired the knowledge that 
Gajadhar was a barglar and thief. The 
witnesses were never asked this, They 
have clearly deposed that Gajadhar has 
the general repute of being an habitual 
offender. Under the provisions of sub-s, (4) 
ofs, 117 of the Oode of Criminal Procedure 
this evidence is admissible evidence in 
proceedings under e. 130 and if was 
allowed to go unchallenged. Gajadhar 
was unable to furnish any satisfactory ex- 
planation why the witnesses should have 
falsely deposed against him and did not 
produce a single witness to speak to his 
good character. In these circumstances 
it was incumbent on the court to accapt 
this evidence. 

In our opinion, therefore this application 
must be allowed. We accordingly set aside 
the order of the learned Additional Sessions 
Judge and restore the order of the Magis- 
trate which directa Gajadharto execute a 
-bond to be of good behaviour for one year 
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in his personal recognizance for Rs. 250 
with two sureties each in the like amount 
and that in default of giving such security 
he will undergo rigorous imprisonment for 
one year. 

N.JA, Application allowed, 
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LAHORE HIGH COURT. 
Secang Civil Appeal No. 2274 oF 1929, 
October 19, 1932, 

Tux OHAND, J, 

MATHRA DAS AND oTHERS—DEFENDANTS 
APPELLANTS 
VETSUS 
AMIN OHAND— PLAINTIFF AND GTHRRS— 
DETENDANTS — RRAPONDENTS 

Limitation Act (IX of 1908), Seh. I, Art. 11 (D— 
Civil Procedure Code (Act V of 1908), O. KAI, n 
§8—Mortgage-decree—Objection to sale dismissed—~ 
Suit to declare right—Limitation. 

In cases where the property has been, or is sought 
to be, sold under a mortgage-decree, there can ba 
no attachment within the meaning of O. XXI,x, 
58, Civil Procedure Oode and a suit to contest an 
order passed on an objection to such a sale need not 
be filed within one year. qp. 253, col. 1] 

Second Appeal from the decree of the 
District Judge, Ambala, daied the 27th 
May, 1929, affirming that of the Subordi- 
nato Judge, Second Clesse, Ambala, dated 
the 11th January, 1929, 

Mr. Vishnu Datt and Lala Badri Das, R, B, 
for the Appellants. 

Messre, Shamair Chand, Fakir Chand and 
Asa Ram Aggarwal, for the Respondenta, 


dudgment.—The property in suit, 
which consists of a house situate in Ambala 
Ciiy originally helonged to one Shankar. 
On the 22nd february, 1918, Shankar 
mortgaged it to Mathra Das defendant 
No. 1, for Rs, 600. The principal sum was 
to bear interest at annas fourteen per cent 
per mensem payable six monthly. It was 
stipulated that in case of default compound 
interest at Re, 1-9 per cent, per m ensem will 
be charged. On the lat March, 1920, Shankar 
raised B further Joan of Re. 400 from 
Mathra Das mortgagee on the same security 
the condition as to interest being the same 
asin the prior mortgage. The mortgagor 
has admittedly paid Rs. 2.0 tcwards the 
principal sum secured cn the additional 
mortgage. 

On the 13th January, 1422 Shankar cresi- 
ed another mortgage on the same house 
in favour of Ohhsjju Singh who has died 
during the pendency of this litigation and 
is represented by his son Amin Ohand, 
respondent. In October, 1923 Mathra Das 


1958 


brought a suib on foot of his mortgages 
against the mortgagor, To this suit 
Chhajju Singa, the puisne mortgagee was 
not madea party, The euit waa decraed, 
the decretal amount baing fixed at tha 
Principal sum secured by the two mort- 
Bagas of Rs, 600 and 200 respectively and 
compound intsre3t at annas 14 per cent, pər 
méneem on the first mortgage, and simple 
interest at 0-14-0 annas on the second, up to 
the datsof the satisfaction of the decrees. 
In execution of this decree Mathra Dis 
took proceedings for the sale of the mort- 
gaged property. in these proczedings, 
O hajja Singh filed an objection ugiag 
that the property skoild be sold sib ezt 
to his mortgage charge. The objestion wie 
disallowed and the property was sold and 
the sale confirmed on the i7th March, 1925, 
The auction-purchaser was a third party, 
but he transferred his rights to Mathra Das, 
decres-holder, 

. On the 30th March, 1927, Obhajju Singh 
instituted the present suit for redemption 
and offered payment of the decretal amount 
to Mathra Das. The suit was decreed by 
the trial Oourt the redemption money being 
fixed at Re, 1,230-8 and bing made pay- 
able on the }1th March, 1929, Mathra Das 
appealed to the District Judge but the 
appeal was dismissed, 


On scond apreal a number of poinis 
were raisedin the memorandum of appeal 
but Mr, Badri Das has confined himself 
to two questionsonly. His first contention 
is that the suit having been instituted mora 
than one year after the date of the dismissal 
of the objection filed by Obhajju Singh, 
plaintiff, it ia barredunder Article li Q) 
ofthe Indian Limitation Act, In my opin- 
ion this contention is without force and was 
rightly rejected by the courts below. Iç is 
settled law that Article 11 (1) dogs not 
apply unless there has been an attachment 
in the manner prescribed by the Code: 
Muthiah Chetty v. Palaniappa Chetty (1). 
It hasaleobeen held that in cases where 
the property has bsen, or is sought to be, 
sold under a mortgage decree, thers can 
be no attachment within ths meaning of 
O. XXI,r. 53, Civil Procedure Code and a 
suit to contest an order passed on an 
objection to sush a sale need not te filed 
within one year. (Kishen Narain v, Pala 


(1) 109 Tnd. Cas. 626; 51 M 349; A.T, R. 1928 P. g: 


139; 26 A.L J. 616; 32 O. W. N. 8: 
. 5 5 
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Mal (2), Tara Chand v, Raj Kishore (3) 
and the rulings cited thereir). I hold, 
therefore that the suit is within time. 

[Note,—The rest of the judgment is not material for 
the purposes of this report.|—[Ed.] 


A. Appeal accepted. 
(2) 47 Ind. Cas. 937; 88 P.R. 1918; 167 P.W, R. 
1918; 102 P. L.R. 1918, : 


fi) S Ind. Cas. 895; 2 U, P.L. R, (L.) 90; 2 Lah, L, J. 
43, 
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CALCUTTA HIGH COURT. 
First Oivil Appeal No. 43 of 123]. 
January 4, 1932, 

Rankin, O. J. AND O, O. Guoan; J. 
SATISH CHANDRA BANERJER—~ 
PLAINTIFF—APPELLANT 
vargus 
MUNILAL AND ANOTHER—DEFANDANT3 
— RESPONDENTA. 

Civil Procedure Gode (Act V of 1908), 0. XXXVIII 
—Wrongful attachment before judgment—Correctness 
of order—If canbe impeached in suit for damages— 
Malicious prosecution. 

The rightness or wrongness of an order for attach- 
ment before judgment cannot be canvassed in a suit 
onthe question of damayes for malicious prosecution, 
[p. 255, col. 1.1 

Where the parties have had their rights determined 
upon the basis that the order for attachment was a 
right orderand the order has been carried out, one 
cannot by bringing an action for damages get an- 
other court to go behind the position as constituted . 
in the original proceedings. Arjun Biswas v. Abdul 
Biswas (3), Parton v, Mill 2 and Metropolitan Bank 
v. Pooley (6), referred to. [ibid,] 

To give rise to a cause of action for damages for 
wrongful attachment before judgment, the attach- 
ment should be withdrawn in the plaintiff's favour. 
[p. 255, col. 2.] 

First Oivil Appeal against an order of 
Panckridge, J., in exercise of Orginal Civil 
Jurisdiction, dated the 19th March 1931, 

Messrs. J. C. Hazra and A. K. Hazra, for 
the Appeliant. 

Messrs. B.C. Bose and S.K. Das, for the 
Respondents, 

Rankin, C. d.—In this case the plain- 
tiff appeals from the judgment of my 
learned brother Panckridge, J «a dismies- 
ing bis suit. It seems that the defen- 
dants brought a suit against the present 
plaintif at Amritsar claiming a sum of 
about Rs. 4,000 and in December 1928, 
they applied to the learned Subordinate 
Judge at Amritsar for an order under 
O. XXXVIII of the Schedule to the Civil] 


.Procedure Code, namely, for an order for 


attachment beforejudgment. The learned 
Subordinate Judge medė the order for at- 
tachment before judgment ex parte ag 
these orders invariably are, and, on llth 
January 1929, the orjer having been 


954 
transmitted to Calcutta for execution, 
the present plaintiff's Caleutta shop with 
the articles therein was attached, The 
present plaintiff thereupon paid the ne- 
ceesary amount of money into court, and 
on 14th January 1929, the attachment 
was in that way released. Thereupon 
the present plaintiff continued defending 
the suit at Amritsar end denied that he 
was under any liability to the plaintiffs 
in that suit; not only that, but he applied 
at Amritsar that the learned Judge should 
vacate the order for attachment before 
judgment. The learned Judge however 
did not make any such order, He would 
seem.to have adjourned the hearing of 
that application, until the triel of the 
suit and he gave judgment on 8tb Janu- 
ary, 1930, in the suit. He decreed the 
suitin full eo that the present plaintiff 
was ultimately held to have been liable 
all the time. Thereupon it is conceded 
that under the order of Amritsar Court 
the money which the present plaintiff 
had put into court to get rid of the at- 
tachment was paid over to the plaintiffs 
jn that suit in satisfaction of the decree 
which they had obtained. At the time 
of giving judgment, the learned Subordi- 
nate Judge said that, in view of the fact 
that the ssid suit was being decreed in 
full, it was not necessary to go into 
the application for vacating the order 
for attachment before judgment. In this 
he may have been wrong but not only did 
he not make any order vacating the order 
made for attachment before judgment 
but that attachment having resulted in 
money paid into court the proceeds of 
the attechment were applied and utilized 
for the purpose of meeting the decree. 
Without appealing from these orders ths 
plaintiff brings this suit on llth Novem- 
per, 1930, in this High Court and he 
makes numerous allegations in hie plains 
to the effect thatthe object of the whole 
Buit in Amritsar was to injure the pre- 
sent plaintiff which as the suit succeeded 
is abaurd. Healso says that the order 
ior attachment before judgment was ob- 
tained by making untrue allegations that 
the plaintif would make away with the 
atock-in-trade which he had in Calcutta 
and soforth and he asks for damages to 
the extent of Rs. 25,000 of which Rupees 
15,000 iseaid to be for “loss of reputa- 
. tion” and Re, 5,000 for mental anxieties 
and troubles owing to tha attatchment hav- 
ing been made of his shop between ilth 
. and 14th January; 1928." - . gs 
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Now this case ẹhaving been commenced: 
inthis court, it appears that the defend-. 
ant Lal, Munilal asked that two isaues 
might be settled and tried before the. 
other issues in the case: namely, (1) whe- 
ther the plaint disclosed any cause of ac- 
tion, and (2) whether the suit was bar- 
red by limitation. 1 cannot find that 
any proper order was made directing such 
issues to be framed and tried before the 
further issues in the case. It appears 
however that the matter came on before 
Panckridge, J, on 19th March 1931 and 
he begins hie judgment by saying: 

“The issue that I have been asked to decide in 
this case is ‘whether the plaintiff's suit is barred 
by limitation.” 

He states the esses of the plaintiff and 
of the defendant upon the meaning of 
Art. 29 and itrather looks as if both par- 
ties had gone before the learned Judge 
and were agreed that the one question 
which needed decision was the question 
of limitation, There has been apparently 
some controversy as to the exact mean- 
ing of the words employed by Art. 29 of 
the Sshedule to the Limitation Act and 
upon this controversy there is plenty of 
materials in decided cases and the parties 
seem to have addressed the learned Judge: 
at length upon that somewhat trouble- 
some question, The learned Judge in the 
end came to the conclusion that this plaint 
was framed for damages for wrongful 
seizure of movesble property under legal 
proces3 and in his view whether the 
case that the plaintif was trying to make 
out waa acase of wrongful and malicious 
prosecution or was B case of erroneous 
trespass on goods without authority, 
Art. 29 equally applied, He thought that 
this position was established by certain 
observations in the case of Madras Steam 
Navigation Co. Ltd. v. Shalimar Works Lid, 
(1) as well as by what was laid down 
in Pannaji Devichand & Co. v. Sanaji 
Kapur Chand (2). His attention was called 
to another view taken in the case of 
Arjun Biswas v, Abud} Biswas (3). But as 
he preferred the view that had been taken 
in the Madras Steam Navigation Company's 
casz (1), he dismiss3d the suit entirely on 
the ground of limitation. 

Now it appears to ma thaton the facts 
as I have narrated, it is quite impossible 


(1) 28 Ind. Oas. 463; 42 O. 85. 

(2) 126 Ind, Oas, 721; A. I, R, 1930 Mad. 635; 53 
M.621; (1930) M. W.N. 305: 31 L, W.675; Ind, Rul, 
(1930) Mad. 913; 59 M. L. J. 859. 
_. (3) 64 Ind, Oas, 513; A.I. R, 1921 Cal. 774; 


1933 


for the plaintif to ask us to regard this 
cese a8 & cage in the nature ofa claim for 
malicious prosecution I will assume for 
the zake of argument that independently of 
8.25 of the Code upon proof tkata per- 
son maliciously and without probable 
cause asked for an attachment tefore 
judgment and obtained it by making ur- 
true statements to the court, a cause ‘of 
action in the nature of malicious pro- 
secution would arise. I do not affirm 
that; inview of Quarty Hill Gold Mining 
Co,v.Eyre (4), it may well ba doubted 
but I will assume it for the present pur- 
pose. Now if that cause of action is to 
pe entertained, it does seem tome to be 
quite necessary that we should bear in 
mind the wellknown principle that a 
court being asked to give damages is not 
tobe put in the pesition of having to 
decide whether the determination of some 
other court upon a matter properly be- 
fore it was right or wrong. In the pre- 
sent case, it would seem thet an epplica- 
tion to vacate that order for attachment 
before judgment was made; it was not 
prosecuted to aconclusion, no such order 
was obtained; onthe contrary under that 
order for attachment certain moneys were 
recovered which moneys were allowed 
after the dscree to go to the plaintifis 
in the cause in satisfaction of their decree. 
In these circumstances I am not of 
opinion that the rigntness or wrongnoess 
of the order for attachment before judg- 
ment can be canvassed in the suit on the 
question of damages for malicious prose- 
cution. The parties having had their 
rights determined upon the basis that the 
order for attachement was a right order, 
jt has been carried out and, in my judg- 
ment onecannot by bringing an action 
for damages get another court to go be- 
hind the position as constituted in the 
original proceedings. It is quite true 
that it nead not always ba the case that 
the proceedings have terminated favour- 
ably to the plaintiff. The particular 
proceedings may in some instances be a 
proceeding that could not so terminate, 
But it must be averred and proved that 
they so terminated if the proceedings 
were capable of such a termination. In 
‘Parton v. Mils (5), it was argued that 
the attachment there complained of had 
been removed by money being paid into 
court and Blackburn, J., in that case 
(4) (1883) 11 Q. B. D. 674; 52 L. J. Q. B. 488; 49 
. T. 249; 31 W. R, 668. 
(5) (1864) 12 W. R, (Eng.) 753: 10 L, T, 414, ` | 


SATISH OHANDRA V. MU SILAT. 


255 
said : i 

“A payment of the money rather shows a deter- 
mination in favour of the defendant than of the 
plaintiff.” 

There can be no doubt that if, for 
example a bankruptey petition resulta 
in adjudication, the court will not enter- 
tain a claim for damages for -malicious 
prosecution on the part of the person 
adjudicated so long as the adjudication 
order stands: Metrpolitan Bank v. Pooley 
(6), in the case of Arjun Biswas v. Abdul 
Biswas (3), which came before Obatterji 
and . Pearson, JJ., this principle , was 
reaffirmed and it was given as one of the 
reasons which led those learned Judges 
to doubt whether it was true that Art. 29 
could be applicable to a case ‘where it 
was said that the order for attachment 
had been wrongly procured. It was 
observed by the learned Judges as fol- 
lows: Be coe 

“It may be pointed out that the limitation of one 
year under Art. 29is to run from the date of the 
seizure; but so long as the writ is not set aside 


the seziure cannot be said to be wrongful except 
in instances such as mentioned above,” 

The learned Judges by this last phrase 
were referring to &a case where 
the court had no jurisdiction at all 
or the writ was executed against 8 
wrong person or against property that was 
not included in the writ. .They went on 
to say: i 

“Proceedings to have the writ set aside may 
take a long time; and if Art. 29 were applicable 
to the case, limitation would run from’ the date 
of the seizure although the writ might not be set 
aside within the period of one year.” 


That authority is good so far as it 
affirms the principle in a case exactly 
like the present that the plaintiff cannot 
come and complain of an improper at- 


‘tachment unless the attachment is firet 


set aside. In my judgment it is most 
important to adhere to this principle; other- 
wise in every case of attachment before 
judgment, in the guise of a suit for dama- 
ges the decision of one court will have 
to be reviewed by another, even, as in 
the present case, situated in a different 
province altogether. for this reason, the 
present case is not one of the facts of 
which it is necessary for this court to 
consider any question of a cause of action 
in the nature of malicious prosecution. 
Jt is perhaps a pity that this case was 
not dealt in the ordinary way and set 
down for trial es a whole so that these 
matters might have been more fully ap- 
preciated and discussed; but it is quite 

(6) (1885) 10 A. O. 210; 54 L. J.Q, B.449; 53 L.T, 


163; 33 W. R, 709; 49 J. P. 756. ~> 
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clear to me that the plaintiffe’ case in so 
far as. it is anything that is not within 
Art, 29, Limitetion Act, is hopeless on 
his own showing and there is the authority 
of the House of Lords for saying that 
such a case is manifestly groundless and 
frivolous: Metropolitan Bank v. Pooley 
(6). I do not find it necessary to deter- 
mine whether the learned Judge was 
right in the view which he took of Art, 
29. . The appeal fails and will be dismissed 
with costs. S ; RT 

©. C. Ghose, J.—I agree. 

N/a. Appeal dismissed. 
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RANGOON HIGH COURT. 
Oriminal Revision Application No. 378-A 
of 1932. 

June 10, 1932. 


Pada, J, 
EMPEROR—Prosrooror 


. versus 
- MAUNG OHIT SEIN—AcegsED 
—APPLIOANT 

Criminal Procedure Code (Act V of 1898), s. 847— 

Commitial proceedings—Duty of Magistrates—Com- 
plicated and serious cases—Duty to commit. 
. Where in the trial of a criminal case, the Magis- 
trate is of opiaion thata prima facie case has not 
been made out against the accused such as would 
justify the accused being put on his trial, he must 
ationce be discharged. [p. 257, col. 1.} 

On theotherhand, ifthe circumstances as dis- 
closed in, the depositions necessitate the framing of 
a charge against the accused for an offence the 
seriousness. of which may vary according to the facts 
that are established, the Magistrate should try the 
case himself if it is within his cognizance and the 
offence in the circumstances disclosed in the deposi- 
tions appears to bea trivial one. H contra a Magis- 
trate ought not to take upon himself the responsi- 
bility of trying a case which taking a reasonable 
view ofthe effect of the depositions must be regard- 
ed as involving the trial of the accused fora grave 
offence or one in which complicated or difficult 
questions of law or fact arise. The function of a 
Magistrate is to dispose of petty cases, and he ought 
to commit to Sessions, cases of a -complicated or 
Serious nature which he is neither by training nor 
experience qualified to try. [ibid.] 

Criminal! Revision from an order of the 
Third Additional Magistrate, Rangoon, in 
‘Criminal Regular Tris] No, 393 of 1922. 

Mr. McDonnell, for the Crown. 

Mr. Kyaw Myint, for the Accueed, 

Judgment—In this case criminal 

‘proceedings were instituted against the 
respondent in the Court of the Third Addi- 
tional Magistrate of Rangoon pursuant toa 
complaint that te had stabbed one A. M. 

“Steven, who was the manager of the mill in 
which he was employed, 

A. number of witnesses were called for the 
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prosécution, and the- accused was examined 
by the Magistrate. After hearing argument 
for and sgainst the charge whichit was 
contended ought to be framed, the Third 
Additional Magistrate, Rangoon, framed a 
charge against the accused under s, 324, 

. Indian Penal Code. Having decided to try 

“the case himself the Magistrate directed, 
that the witnesses for the prosecution should 
be present for cross-sxamination on the 31st 
of May. 

An application in revision was filed in the 
Sessions Court of Hanthawaddy. The 
ground of revision was that, having regard 
to the circumstances as disclosed in the 
depositions, the proper charge on which the 
accused ought to be committed for trial was 
a charge of attempted murder unders. 307, 
Indian Penal Oode. An objection was 
taken on behalf of the respondent to the 
jurisdiction of the learned Sessions Judge. 
The Sessions Court held that it possessed 
jurisdiction to revise the charge which had 
been framed, and the respondent thereafter 
presented an application in revision to the 
High Court against the order of the Sessions 
Judge of Hanthawaddy. < 

At the hearing of that application in 
revision it was held that the learned Sessions 
Judge of Hanthawaddy had revisional 
jurisdiction in the matter. 

It transpired, however, that whether the 
Sessions Oourt of Hanthawaddy ascepted 
the application in revision and framel a 
more serious charge against the accusad, or 
rejected the application, in either event an 
application to revise the order of the 
Sessions Oourt in all probability would ba 
presented to this court. 

In order to save time and further proceed: 
ings the High Oourt suo motu ha; called for 
the proceedings before the Third Additional 
Magistrate in revision, andthe application 
now comes on for hearing. 

In considering what is tha proper charge 
to be framed against the accused I desire to 
say as little as may be about the facts or the 
merits of the case, It must not be taken 

. that anything that falls from me to-day is 
intended in any way to prejudice the trial of 
the accused. In my opinion, it is clear from 
a perusal of the evidence as disclosed in the 
depositions that the offence, if established, 
isa grave one and it is manifest. that.a 
charge framed under 8. 324 of the Indiau 
Penal Oodo, would be inadequate. Upoa 
the face of the depositions as they stand 
the proper charge upon which the accused 

“should be triedis a charge under s. 397-of 
the Indian Penal Oode, . ih, 


t 
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.I desire to point out that Magistrates 
generally, and Magistrates in Rangoon ‘and 
in the adjoining. districts in particular, do 
not exercise sufficient care and discrimina- 


tion in deciding whether cases should be- 


committed to Sessions or tried in the Magis- 
trate’s Court. The effect of the evidence as 
set out in the depositions should be 
determined by the Magistrate after con- 
sidering the case as a whole, and endeavour- 
ing to take a broad and commonsense view 
of the situation. If the Magistrate is of 
opinion that a prima facie case has not 
been made out against the accused such as 
would justify the accused being puton his 
trial he must at once be discharged. On the 
other hand, if the circumstances as disclosed 
in the depositions necessitate the framing 
of a charge against the accused for an 
offence the seriousness of which may vary 
according to the facts that are established, 
the Magistrate should try the case himself 
if it is within his cognizance and the offence 
in the circumstances disclosed in the 
depositions appears to be a trivial one. E 
contra a Magistrate ought not to take upon 
himeelf the responsibility of trying a case 
which taking a reasonable view of the effect 
of the depositions must be regarded as 
involving the trial of the accused for a grave 
offence or one in which complicated or 
difficult questions of law or faci arise. The 
function of a Magistrate is to dispose of 
petty cases,and he ought to commit to 
Sessions, cases of a complicated or serioue 
nature which heis neither by training nor 
experience qualified to try. | i have observed 
that Magistrates do not always exercise a 
wise discretion in this respect. On the one 
hand cases not infrequently are committed 
to Sessions which are ofa trivial nature, 
and which ought to have been tried in the 
Magistrate's Gourt. On the other hand I 
ave observed that Magistrates sometimes 
decide to try cases of 8 serious and com- 
plicated nature which, although triable by a 
Magistrate, obviously oughtto be tried by a 
higher and more experienced tribunal. The 
present case affords an illustration of the 
view that I have expressed. No- judicial 
officer capable of appraising the value of 
evidence could fail to realise thatthe facte 
as set out in the depositions: in the present 
. case prima facie disclose an offence of 
extreme gravity, which obviously neither 
the Third Additional Magistrate of Rangoon, 
nor, I venture to think, any other Magistrate 
ought to try. 

The result is that a charge under s. 307 of 
the Indian Penal Code will be framed against 
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the accused, and-he willbe committed to 
stand his trialat the ensuing’ Sessions. of: 
the High Court. The proceedings will be 
returned to the Court of the Third Addi- 
tional Magistrate of Rangoon to act in con= 
formity with this order. 

N.a Proceedings returned. 





CALCUTTA HIGH COURT. | : 
Civil Appeal No. 163 of 1929. ae 
June 16, 1932, : 
Moxgesi AND BARTLEY, JJ. WE. 
SURAJMULL SHROFF—DE&EFENBANT— `} 
APPELLANT : 
versus 
GOPEERAM BHOTIOA AND aNoTBER— 
PrsisTigFj— RE3PINDENTS. 5 
Transfer of Property Act (IV of 1882), 3. 59— 
Mortgage by deposit of title-deeds—T'tile-deeds in 
custody of solicitor acting for both parties—Delivery, 
what constitutes—Place of delivery. , 
Whore a solicitor who wasacting for A as wall as 
Bhad in his possession in his office at Calcutta ` 
title-deeds of certain properties belonging to A who 
resided outside Calcutta and A after borrowing a 
loan from B delivered outside Calcutta to the 
solicitor’s assistanta conveyance and a memorandum 
of deposit of the title-deeds and the assistant took 
them to his employer to bə kept at Oalcutta : 
Held, (i) that even if there was a delivery to the 
solicitor in Calcutta there was nothing to show that 
the delivery was made to him as agent of B, nor 
that it was with intent to create a security; [p. 259, 


col, 2.] ; | 
(ii) that the delivery of title-deeds did. not. take, 


place in Oaloutta. [p. 259, col, 1.] 

Appeal against original decree of. the Ad- 
ditional Sub-Judge, Fourth Court, 24- 
Parganas, dated the 3rd May, 1929. i 

Messrs. S. C. Basak and Paresh Nath 
Mukerji, for the Appellant, 

Messrs. Atul Chandra Gupta, Bhupendra 
Kumar Ghose and Pashupati Ghose, for the 
Respondents. 

Mukerji, d.—The plaintiff's claim in 
the present case which has succeeded in 
the court below is based upon a mortgage, 
the validity of which is disputed by 
defendant No. 2, the appellant in this 
appeal. The facts of the case are the 
following: Premises No. ll, Cockler's. 
Lane belonged to the Mitras, who sold it 
to one Tarala Debi for Rs. 65,000 on 23rd 
March, 1920, The plaintiff's case is that 
in order to make this purchase Tarala 
Debi borrowed the entire amount from 
him on the same day upon executing 4 
promissory note and effecting a mortgage 
by deposit of title-deeds of the said prop- 
erty and of certain other properties as 
well. He obtained 8 decree on this mort- 


` 
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gsge and in execution of that decree pur- 
chased the eaid premises and also one of 


the other properties mortgaged, on lith. 


February,-1924 The sale was confirmed 
on !8ih March, 1924, and he took delivery 
of possession on 17th June, 1924. His 
case is that he could rot get actual pos- 
session of the disputed lend which forms 
a part of the eaid premises because defend- 
ant No. 1, Murala Debi, who held the 
adjoining premises, had, under a conveya- 
nce from the raid Tarala Debi dated 4th 
October, 1920, encroached upon the same 
and then executed a mortgage in respect 
of it in favour of defendant No, 2, He 
challenged the validity of the conveyance 
hy Tarala: Debi in favour of defendant 
No, 1 and pleaded that in any case both 
the defendants are bound by his mort- 
gege, the suit on which he had instituted 
before thé conveyance had been executed. 
The: defendante, in the written statements 
they filed, challenged the validity of the 
plaintiff's mortgage and impugned the 
decree and the eale held under it as 
fraudulent, They also maintained that 
their own conveyance and mortgage were 
bona fide and valid transactions. The 
Subordinate Judge has made the usual 
decree nisi for redemption, declaring that 
in the event of the defendants not redeem- 
ing the plaintiff's morigage their right 
to redeem shall ke extinguished and the 
plaintif should get khas possession on 
declaration of his title. In the plaint 
£0 far as the mortgage is conceraed, all 
that was said waa that: 

“Tarala Debi had borrowed a sum of Rs. 65,000 
from the plaintif on 23rd March, 1920, on a pro- 
missory note and deposited with him in the Pre- 
sidency Town of Calcutta the title deeds of the 
said property (meaning Premises No, 11 Cockler's 
Lane) and Premises Nos. 3and 4, Kayatola Lane 
by way of equitable mortgage (Para, 2).” 

In the written statement of defendant 
No. 2 the following averments were 
made: 

“This defendant further states that the memor- 
andum and promissory note if any, was made and 
executed at Bhowanipur at the residence of Tarala 
Debi and'as such no legal and valid equitable 
mortgage was created thereby. This defendant 
further states that the conveyance in favour of 
Tarala Debi being executed on 23rd March, 1920, 
it could not be made over to the plaintiff at the 
same time and date (Para, 4). That this defendant 
has been- informed and he believes that at the time 
of the purchase ‘of the premises........Mr. A. O. 
Bose, Solicitor, acted on behalf of the aforesaid 
Tarala Debi und the title-deeds with regard to 
the said premises were in his custody as such 
Solicitor. The said Mr. A. O. Bose was also acting 
as - Attorney: for the plaintiff and. by memorandum 
dated 23rd March, 1920, and made and signed af the 
yesidence of the aforesaid Tarala Debi at Bhowanipur 
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it was agreed as between the plaintiff and he said 
Tarala Debi that the title-deeds relating to the 
premises mentioned above would’ remain with Mr. 
A. O. Bose who, as stated above, was acting as 
Attorney for both (Para. 5)” ` . 


(His; Lordship after discussing the evid- 
ence concluded that tke positive case of 
delivery of title in Calcutta pleaded 
on behalf of -the plaintif was not 
proved and proceeded): But on plaintifi’s 
behalf reliance hes been placed upon a 
legal position which, it is said, arose and 
the effect of which, it is contended, was 
to establish that there was a delivery of 
title-deeds to the plaintiff in Calcutta 
sufficient in law to create a mortgage. 
This view appears to have found favour 
with the Subordinate Judge. He has 
observed that as it was an admitted fact 
that there was an agreement between 
Tarala Debi and the plaintiff that the 
title-deeds would remain with Mr, Bose 
who was acting as Attorney for the vendor 
¿s well as the purchaser. Mr. Bose was 
thus constituted an agent and trustee for 
holding the title-deeds on behalf of the 
plaintiff as eecurity for the loan. He has’ 
also observed that it is only natural that 
Mr. A. O. Boese would, ia the interest of 
the plaintiff, whose Solicitor he was, hold the 
titie deeds as collateral security and that, 
in fact, they remained in his custody and 
the plaintiff has produced them in the 
suit. He has observed further that the 
authority which Tarala Debi gave Mr. 
Boge_ was a verbal one but that subsequ- 
ently she sent him a letter of authority’ 
along with the promissory note through Mr. 
De. This last observation obviously is not 
correct because is was not a letter of 
authority but a letter of deposit that was. 
£0 sent. f 

The authority which is alleged to hava. 
been given as aforesaid was given at 
Mr. O. R. Dass’ residence at Bhowanipur 
as Mr. Bose himself has said. If Mr. Bose 
was constituted a trustee to hold the 
title deeds for the plaintiff that must, 
therefore, have taken place at Bhowanipur. 
It hae, however, been argued on behelf of 
the respoadent that in consequence cf that 
authority the title-deeds which were al- 
ready with Mr. Boge ipso facto passed on 
from him in his capacity as Solicitor for 
Tarala Dəbi to himself in his other capa- 
city, namely,as Solicitor for the ‘plaintiff, 
immeciately as the plaintiff gave Mr, Kose 
the cheque in his office in Ualcutta. There 
are several difficulues in the way of ao. 
cepting this contention. Firstly, such a, 
contract was not alleged nor proved; nos . 
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is it the same thing as was admitted in the 
defendant's written statement and which was 
only this that the title deeds would remain 
with Mr. A. O. Bose, Nextly, the contention 
must be that this delivery thus took place 
in Caleatta, without even Mr. Bose himself 
knowing of it, because Mr. Bose has never 
ssid that anything of this kind took place, 
and on the other hand has asserted that 
he had been authorized to deliver the title- 
deeds to the plaintiff and that he acted 
up to his instructions by doing s9. Ifthis 
delivery which Mr, Bose or Mr. De has spok- 
en of be found not established, it must, in 
our judgment, be held that the requirements 
of a valid mortgage are not satisfied. That 
there wag no such delivery is also borne 
out by the fact that the conveyance was 
filed on behalf of Tarala Debi in certain 
proceedings in the Oollectorate on 30th 
June, 1920, (Ex, O-2) and on 13th September, 
1920 (Ex. 0), and no explanation has been 
given as to how it came about. A passage 
in Coote on Mortgage, Edn. 9, Vol. I, page 
92 has been referred toon behalf of the 
plaintiff. It rave thus : 

“A deposit of deeds with the debtor's own Solicitor, 
tobeheld by him until a mortgage ia executed and 
then to be handed over to the creditor, creates an 
equitable charge, and constitutes the Solicitor a 
trustee for the creditor : Lloyd v. Attwood (1),” 

An equitable charge, however, isa very 
different thing from a mortgage by deposit 
of title-deeds created under s. 59, Transfer 
of Property Act, In our judgment no 
delivery to the plaintiff in the town of 
Calcutta has been proved in this case, and 
we are, on the other hand, inclined to hold 
that whatever contract there was between 
the partiea and al! the relevant incidents 
of the transactions tcok place at Bhowani- 
pur, that is: to say, outside Oalcutta. We 
are also of opinion that the memorandum 
or letter of deposit of title-deeds has been 
withheld bacause its production would pre- 
judice the plaintiff's case. Tho result is 
that in our judgment the appeal. should 
succeed. We accordingly allow the appeal 
and reversing the decree of the court below 
dismiss the suit with costa to the appellant 
in both the courts. 

Bartley, J.—I agree. The essentials of 
a mortgage by deposit of title-deeds, under 
the Transfer of Property Act are delivery 
inthe town of Oslcutta, to a creditor or his 


agent, of documents of title to immoveable. 


property with intent to create a security 
thereon. 
(1) (1859) 3 Doe. D. & J. 614; 290, J. Ob.97; 5 


Jur, 
252; 


(Ne 8) 1822; 33 L, T.(O. By 209; 121 R R 
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Here the specific case made out. was A 
deposit of the title-deeds with the plaintiff 
himself, by his Attorney, in the Attorney's 
Office in Calcutta, under the instructions 
of Tarala Debi. That case has failed. Ib 
is now clear that the conveyance, and the 
so called memorandum or letter of deposit 
were delivered outside Calcutta tothe At. 
forney’s assistant who took them to hia 
employer to keep in the Oalcutta Office. 
The position is complicated by the fact 
that the latter was acting for both parties 
in the transaction and that the memoran: | 
dum said to have been signed by Tarala 
Debi has not been produced. ven if it could 
be said that there was a delivery to the At- 
torney, in Oslcutta, through his assistant, 
there is no proof that, acting as he wae for 
both parties, that delivery was to him as 
agent of the creditor. Further, in the ab- 
sence of the letter of deposit, it is difficult 
to hold that the intent was fo create a secur- 
ity. lf there was delivery outside Oal- 
cutta, there was no equitable mortgage. 

w./A. Appeal allowed. - 


—— 


RANGOON HIGH COURT. 
Criminal Revision No. 215-B of 1932, 
June 7, 1932. 

Paas, O. J. 

MAUNG OHIT SHIN —APPLICANT 
versus 

BMPEROR—Opposite PARTI, es 

Burma Courts Act (XI of 1922), s. 27—Criminal 
Procedure Code (Act V of 1898), s. 485—Revision 
from orders of Rangoon Magistrate—Jurisdiction of 
Sessions Judge of Hanthawaddy—Judicial Notifica- 


tion No. 89 of 1981. 

Though under s.27, Burma Oourts Act; appeals 
from sentences and orders of Magistrates exercising 
their jurisdictional powers in Rangoon, lie tó the 
Rangoon High Court, under Notification No. 39 of 
ənd February of the Burma Government and s, 435° 
of the Oriminal Procedure -Oode, > prima facie-the 
Sessions Judge of Hanthawaddy, Rangoon, is invest- 
ed with revisional jurisdiction in connection with. 
applications for revision fromthe Oourts of Magis- 
trates in Rangoon. | R ; 4 

Oriminal Revision against an order of 
the Sessions Judge, Hanthawaddy, in 


Oriminal Revision No. 72 of 1932, 


Mr. Kyaw Myint, for the Applicant. 

Mr. MeDonzell, for the Orown. 

Judgment.—This application in revi- 
sion is misconceived. Indeed, the mo- 
ment that the legal position was pointed 
out to the learned Advocate for the ap 


- plicant he admitted that there were no, 


grounds upon which the application could 


be supported. |... Loree 


te 
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It appears that a charge was framed 
against an accused person under s. 324, 
Indian Penal Oode, by the Third Additional 
Magistrate of Rangoon, and an applica- 
tion was presented to the Sessions Judge 
of Hanthawaddy in revision under s. 435 
of the Oriminsal Procedure Oode for the 
‘purpose of obtaining an order that a 
charge under s. 307 of the Indian Penal 
Ooce ought to be framed against the 
accueed. At the hearing of the applica- 
tion a preliminary objection was taken 


on behalf of the respondent that the. 


Sessions Judge of Hanthawaddy had no 
“jurisdiction to entertain the application 
‘in revision. The learned Sessions Judge 
held that he possessed jurisdiction in 
that behalf under the Judicial Depart- 
ment Notifization No 91 of the 25th of 
June, 1925, The Notification now in force 
is Judicial Notification No “9 of 2nd 
‘February, 1431. Under that Notification 
‘and s. 435 of the Oriminal Procedure 
Oode prima facie the Sessions Judge of 
Hanthawaddy, Rangcon, is invested with 
revisional jurisdiction in connection with 
the application in question, Under the 
Notification, however, it is 

“provided that with respect to the Rangoon 
Town District this Notification shall be construed 
subject to the provisions of the Letters Patent 
constituting the High Court of Judicature at 
ae and of s. 77 of the Burma Courts Act, 
J 92." 

Section 27 of ths Burma Ccurts Act, 

rovide: ; 
© (1) Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1&98, Magistrates ex- 
ercising jurisdiction in the City of Rangoon when 
committing prisoners for trial shall commit them 
to the High Court. 
- (2) Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1898, all appeals 
which lie under that Oode to the Court of Session 
from the, sentences or orders of courts or Magis- 
trates exercising jurisdiction in the Oity of Rangoon 
would lie to the High Oourt and not tothe Court 
of Session.” 


“An application in revision is not an 
appeal, and I asked the learned Advocate 
for the applicant whether, notwithstand- 
ing s. 27 of the Burma Oourts Act, a 
District Magistrate would possess revi- 
sional jurisdiction with respect to the 
application in question under s, 435 of 
the Oode of Oriminal Procedure. The 
learned Advocate frankly and properly 
conceded that he. would have such juris- 
diction. I then asked him if he could 
draw any distinction -quoad the vesting 
of jurisdiction’ under s, 435 of the Oode 
of Oriminal Procedura between the Dis- 
trict Magistrate and the Sessions Judge, 
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and again the learned Advocate conced- 
ed that no such distinction could be 
drawn. The learned Advocate stated that 
in these circumstances there was no 
ground upon which he could reasonably 
contend that the prezeat application should 
succeed. 

Ia my opinion the applicatioa fails, 
and must be dismissed. In future, ap- 
plications in revision from the Oouris 
of tho Magistrates in Rangoon should 
ordinarily ba filed in the Court of the 
Sessions Judge of Hanthawaddy. 

N/a. Application dismissed. 





LAHORE HIGH COURT. 
Second Civil Appeal No, 2255 of 1929, 
October 20, 1932. 

BHIDE, J. 

Firm DUNIOHANDDAULAT RAM 
— PLAINT:FF5— Å PP8LLANT3 


versus 
JITA RAM AND OTHERS —DEFENDANIS 
— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. 51— 


Amendment of adjudication—Rights of creditors to 
pursue their remedies, 

The consequences of annulment of adjudication 
are different to those of a: discharge and on the 
annulment of adjudication there is nothing to pre- 
vent a creditor from pursuing his remedy in a 
court of law if his debt has not been scheduled in 
the insolvency proceedings. Khalil-ul-Rahaman v. 
Ram Sarup (1), followed, 

Therefore, where an adjudication is annulled after 
a composition scheme, a creditor in whose name the 
debtor had issued a cheque before adjudication is 
entitled to recover the amount due on the cheque. 


Second Appeal from a decree of the 
District Judge, Amritsar, dated the 27th 
June, 1929, reversing that of the Subordinate 
Judge, Third Oiass, Amritsar, dated the 
20:h June 1928, 

Mr. J. G. Sethi, for the Appellants, 

dudgment—This appeal was heard 
ex parte as the respondents failed to appear 
though sufficiently served. 

The material facts sre briefly as follows:— 

The plaintiff had obtainea three decrees 
against defendants Nos. 1 and 2 and taken 
out execution. He attached certain money 
belonging to defendant No. Lin the hands 
of Bawa Basant Singh who had been 
appointed Receiver in another case. In 
pursuance of the attachment three cheques 
were given tothe plaintiff in satisfaction 
of his decreee, but before the cheques could 
be cashed defendants Nos. 1 and 2 were 
declared insolvents and the Insolvency 
Oourt issued an injunction to the Punjab 
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National Bank restraining them from pay- 
ing the cheques. Daring the insolvency 
proceedings the ‘plaintiff applied for the 
payment of the cheques but the learned 
Judge of that Court rejected the applicstion, 
holding that the propsrty had vested in the 
trustees who were appointed to take charge 
of the insolvency estate according to a 
composition scheme agreed to by the credi- 
tors, Subsequently the plaintiff instituted 
the present suit for recovery of the amount 
of the cheques with interest thereon. 

The suit was decreed by the trial Court 
but was dismissed on appeal by the District 
Judge. The plaintiff has now preferred a 
second appeal, 

Ths learrei Counsel for the appellant 
has urged that the adjudication of the 
defendants was annulled after the compo- 
sition scheme had bsen sanctioned and 
that in the circumstances there was no 
reason why the plaintiff should not bave 
been granted 4.decres onthe basis of the 
cheques which had been issued ia bis 
favour. The learned District Judge has 
relied on s. 5lofthe Provincial Insolvency 
Act but that section does not appear to be 
a bar in the way of the plaintiff as the adju- 
dication was annulled, It has been point- 
ed out in Khalil-ul-Rahman v, Ram Sarup, 
95 Ind Oas, 204 (1) that the consequences of 
annulment cf adjudication are different to 
those of a discharge aud that on the 
annulment of adjuaication thera is no- 
thing to preventa creditor from pursuing 
his remedy in a Oourt of Law if his debt has 
not been scheduled in the insolvency pro- 
ceedings. In the present case the plaintiff's 
debt had not been so scheduled. I am, 
therefore, of opinion that the plaintiff's case 
should have been decreed, I may note that 
the plaintiff does not now claim any 
decree against the trustees who wera 
appointed in the insolvency proceedings. 

. | accordingly accept the appeal and 
grant the plaintiff a decree for Rs, 1,433-12 
(as awarded by the trial Oourt) with pro- 
portionate costs throughout against the 
defendants Nos, land 2. 


4. ; Appeal accepted. 
(1) 95 Ind, Cas. 204; 8 Lah. L, J. 286; A. I R.1926 
Lah. 489; 27 P, L. R, 588. 
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OUDH CHIEF COURT..-. | 
Second Rent Appeal No. 43of 1981. “7 
November 1, 1432. i ; 
Wazige Hagan, O. J ano Bisagenwae NATI, J.. 

SHAMBHU RATAN—PualntTiFe 
——APPELIANT 
TETSUS A ; 
Pandit BADRI NARAIN ano ANOTHE :— 
DeFEnpanta— RESPONDENTE., 

Oudh Rent Act (XXII of 1886’, s. 108, cl. 15— 
Profits, meaning of—Will—Construction —Profits- 
accrued during life-time of testator—Legatee's right 
to claim—Succession Act (XXXIX of 1925), s. 95. > 

The term ‘profits’ under s 108, cl.15,of ‘the 
Oudh Rent Act means notonly rent of the year 
to which the suit relates, but also to. such arrears 
of rent as are actually realised during the -year. 
Sheo Ghulam v. Salik Ram (1), followed. [(p. 262, col. 
1 


bne ofthe rules of construction of a will is that 
where property is bequeathed to any person he is 
entitled tothe whole interest of the testator therein 
unless it appears from the will that only a ` re- 
stricted interest was intended for him.- Where it 
does not appear from a will that only a restricted 
interest was intended to be conferred by the testator 
upon a certain person, heis entitled tothe whole 
interest of the testator and can, therefore, claim in 
a suit for profits under s. 108 (15), Oudh Rent Act, the 
share of profits which had become due,to the . testa- 
tor in his life-time [p. 262, cols. 1 & 2,} 


Second Rent Appeal against a. decree 
of the District Judge, Unao, dated the 
lêth July, 1931, modifying that of the 
Special Assistant Oollector, Unao, dated 
the 10th March, 1931. : 5i 

Mr. J. M, Basu, R.B. for the Appellant... 

Mr. Harish Chandra, for the. Respon- 
dents. | f 
>: Judgment —This is the plaintiff's 
appeal from the decree .of the District 
Judge of Unso dated ,the 18th of July, 1931, 
modifying the decree of an Assistant 
Collector of the First Olass of the same 
place dated the 10th of March 1931 in a suit 
for recovery of a share of profits under cl, 
(15) of s. 108 of the Oudh Rent Act, 1886. 

The plaintiff, Shambhu Ratan, owns a-4- 
annes share and Musammat Rup Kishori, 
defendant No. 2, also holds alike share in 
the four villages of Mirri Kalan, Bangaon, 
Ssiedpur and Gulab Bari, sitvate in the 
pargana of Purwa, District Unao. The 
remaining 8 annas in those villages is owned 
by Badri Narain, defendant No. 1, 


These villages originally belonged to ona 
Mahadeo Prasad who died on the 30thor 
31st of March, 1926. He had made a will 
in respect of allhis property, moveable and 
immoveable on the 26thof March, 1926, in 
favour of the plaintiff, Shambhu Ratan, a 
minor son of his predeceased daughter, and 
in favour of the defendant No, 2, Musammat 
Rup Kishore, a minor daughter, g 
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In. the judgment under appeal the learned 
District Judge held that the plaintiff was 
not entitled to a share in the rents for the 
years 1331 to 1333 Fasli realized in 1334 
Fasli. This finding is challenged in second 
appeal and this is the only point argued. 
The learned District Judge based his 
decision on three grounds (1) that in the 
plaint of the suit rents for 1331 to 1833 
Fasli realised in 1334 Fasli were not claimed, 
(2) that “the profit for any particular year is 
the income which has accrued (whether 
realized or not)in thecourseof that year”, 
and (3) that the plaintiff being a legatee 
under.the will of Mahadeo Prasad is not 
entitled to any profit previous to the date 
on which the will came into effect, that is 
the death of Mahadeo Prasad. 

We are of opinion that noneof these 
grounds is sound. It is true that in the 
plaint profits for which claim was laid are 
mentioned with reference tothe year 1334 
Fasli only but the inquiry made by means 
of a commission disclosed at once that the 
amount of the profits for which claim was 
made in‘the plaint included profits for the 
preceding years also. All along the trial 
of the suit in the first Courtit was clearly 
understood by both the parties that the 
plaintiff's claim related not only to the 
realizations of rents of the year 1334 Fasli 
but also of the preceding years 1331 to 1333 
Fasli, 

The second ground urged by the learned 
District Judge is wholly negatived by a 
decision of a Fall Bench of the Allahabad 
‘High Oourt in the case of Sheo Ghulam v. 
Salik-Ram (1), It was held in that case 
that ‘profits’ meant not only. rent of the 
„year to which the suit relates but also to 
such arrears of rent as are actually realized 
during that year. Ifiwe may respectfully 
say 80, wè entirely agree with this view. 

The third-ground attracts the interpreta- 
' fion of the will- of Mahadeo Prasad. We 
have read that will and have come to the 
‘conclusion that it has the effect of bequeath- 
.ing every right of the testator in the 
subject-matter of the bequest. This of 
course must include his right to the share 
of profits which had become due to him in 
his life-time. One ofthe rules of sonstruc: 
tion of a will is that whera property is 

‘bequeathed to any person he is entitled to 
the whole interest of the testator therein 
unless it appears from the will that only a 
restricted interest was intended for him (s. 
95 of the Indian Succession Act, 1925). It 


1) 84 Ind. Cas. 158; 46 A. 791; 22 A. L, J. 610; A. 
E R. 1994 Al 481; L, R. 5A. 189 Rev. (F.B.) 
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does not appear from the present will that 
only a restricted interest was intended to 
be conferred by Mahadeo Prasad upon the 
plaintiff, Shambhu Ratan. It was agreed 
that if the point taken in the appeal succeeds, 
the crogs-objection filed by Badri Narain 
should also succeed. 

Accordingly we allow the appeal and sine 
the cross-objection, modify the decree of the 
lower Appellate Court and direct that a 
decree in terms of this judgment be prepared 
in favour of the plaintiff. The parties will 
pay and receive costs in all the courts in pro- 
portion to failure and success. 

N./a, Decree me 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second Oivil Appeal No, 616 of 1930. 
September 16, 16342. 
Maenatr, J. O. 
GANPATSAO KALAR—PtarntiFF— 
APPELLANT 
versus 
JAGO KALAR—Deranpant— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 85—Costs 
— Party succeeding on particular ie ka to costs 
on that issue—‘Costs will follow the event’, meaning 
of. 

When an action involves separate issues whether 
arising under different causes of action or under one 
cause of action the costs of any particular i issue must 
goto the party who succeeds upon it unless the 
court for reasons to be recorded directs to the con- 
trary. 

Obiter :—An order regarding costa passed with due 
attention to the provisions of law should not be varied 
merely because the Appellate Judge would have pass- 
eda different order if he had been trying the original 
suit, Balaram v.Nanuram(1), referred to. 


Second Oivil Appeal against a decree 
of the District Judge, Nagpur, dated the 
26th June, 1930, revereing thatof the Addi- 
tional First Sub-Judge, Second Olass, 
Nagpur, dated the 12th April, 1929. 

Mr, S. R, Mangrulkar, for the Appellant, 

Mr. T, D. Dalal, for the Respondent, 

Judgment.—The plaint asked for 
a preliminary decreas for sale of morb- 
gaged property. There was a further 
prayer which related only to defen- 
dant No. 2 for a personal decres on 
the ground that this defendant had re- 
duced the value of the security: the de- 
fendant No. 2 opposed both claims. Ths 
plaintiff was held to be entitled to a 
morigage decree but not toa personal de- 
cree. The trial Judge did not giva the 
plaintiff the full costs incurred for witnes- 
ses, but passed no order with regard to 
the costs incarred by defendant No. 2 
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The lower Appellate Court held that the. 


order regarding costs was opposed to the 
principle laid down ins. 35 (2) of the 
Uivil Procedure Code and directed that 
the- pleintiff should bear part of the 
costs incurred by defendant No. 
the firat Court, 

-In second appeal it is urged that no 
principle was involved and, therefore, the 
lower Appellate Oourt could not iaterfere 
With the discretion of the trial Court, The 
yespondent’s Oounsel contends on the 
authority of Balaram v. Nanuram (1) that 
the Judge of frat appeal can subs:itute 
hia diacretion for that of the firet Gourt 
even if no question of principle is in- 
volved. I respectfully state my opinion 
that tbe qorrectness of the observation ia 
that decision is doubtful. I do not think 
that any other High Court takes the view 
that an order regarding costa passed with 
due attention tothe provisions of law 
should be varied merely because the Ap- 
pellate Judge would have passed a different 
order if he had been trying the original 
suit. Butit is aonecessary to consider the 
matter, 

I proceed to consider whether or not 
any priociple was contravened, In Reid 
Hewitt & Co.v Joseph (2) it was held in 
the House of Lords that the expression 
“the costs will follow the event’ means 
that where the action involves separate 
issues, whether arising under different 
causes of action or under one eauee of 
action, the costs of any particular issue 
goto the party who succeeds upon it. 
Ta my Opinion, then s. 35 (2) of the Oivil 
Procedure Oode, made it necessary for 
the court to state reas?ns in writing for a 
direction that the ‘defendant should get 
no costs in this case; in particular, reasons 
should have been stated for not directing 
the plaintiff to bear the costs of witnecs: 
es produced by the defendant on the cause 
of action in which he was successful. Tha 
lower Appellate Oourt had then jurisdic. 
tion to interfera with the trial Oourt’s 
order which contravened the provisions of 
8, 85 (2). The lower Appellate Uourt has 
exercised its discretion in a way whieh 
is not wholly unreasonable. I cannot then 
interfere in second appeal. Tae appaal is 
dis niesed, costs on the appellant, 

A. Appeal_dismisced. 


(1)10.P.L. R. 154, 
(2) (1898) A. O, 717. 
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DAULAT RAM V, EMPEROR. £63, 


LAHORE HIGH COURT. | 
Criminal Rsvision Petition No. 680 of 
1932. 

July 22, 1932. 
J41 Lau, J. 
DAULAT RAM—Acogszd~Patiriongee 
versus 

EMPEROR—REPONDENT. | 
Arms Act (XL of 1878 s. 19 (d)—Charge for pos- 
session of excess quantity—Burden of proof— 
Transportation at frequent intervals—Inference— 
Criminal Procedure Code (Act V of 1898), s. 496— 
Order for further inquiry, when tobe made. . 
Where a pərson is ascused of having more car- 


tridges in his possession than is covered by His. 


license, it is for the prosecution to prove definitely. 
that the number of cartridgesin hisactual posses- 
sion on any particular date exceeded the number 
covered by his license. The court cannot be called 
upon to draw an inference that he had in fact a 
larger number of catridges in his possession on the 
conjectural ground thathe could nob have used 
those that he transported on the previous occasion 
in the meantime, $ 

An order for further enquiry cannot be made 
against a person who has been discharged unless the 
order is perverse. T pN 

Patition for Reviaion from an order of tha 
District Magistrate, Ferozəpore, dated tha 
21st April, 1932, reversing that of the Magie- 
trate First Class, Moga, dated the 2lLat 
December, 1931, 


Mr. M. L. Puri, for the Petitioner. 

Mr. Muhammad Monier, for the Respond. 
ent, . 

Judgment.—The petitioner Daulat 
Ram was tried by a Magistrate of an offence 
under s. 19 (d) of the Indian Arms Act for 
transporting cartridges in contravention 
of the provisions of the Act. The Magis» 
trate found that the petitioner had a 
license for possessioa of the. number of the 
cartridges that he transported on each 
occasion and he further held thatit had 
not been established that when he deposit: 
ed those cartridges with his firm called 
Daulat Ram-Vidya Parkash that firm had 
more cartridges in its possession than it 
was permitted to possess by virtue of its 
license. Ha, therefore. held that it must ba 
presumed that Daulat Ram transported the 
cartridges for his own usa and under 
his personal license and it is obvious 
that this should bs the ordinary pre- 
sumption. The Magistrate, therafore, 
discharged the acsused. Ths District 
Magistrate on a petition for revision having 
been presented tohim hag directed further 
enquiry in the matter. I: may be mentioned 
thet the whole of tha ev:dancs produced by 
the prosecation had been recorded by the 
Magistrate and itis conceded that no 
further evidence remains to be so recorded. 
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The District Magistrate has ordered 
further enquiry holding thatthe accused 
had not established that he has used up the 
cartridges that he transported on each 
occasion before be transported the next lot 
of the cartridges. It hasbeen found that 
he transported cartridges on three occasions 
and on each occasion the number of cartrid- 
ges -transported by him was covered by 
his license butit is suggested that he 
could not have used all of them before he 
transported the next lot. It was, however, 
for the prosecution to prove definitely that 
the number of cartridges in his actual 
possession on any particular date exceeded 
the number covered by his license. They 
merely invited the court to draw an 
inference that he had in fact a larger 
number of cartridges in his possession on 
the ccnjectural ground that he could not 
have used those that he transported on the 
previous occasion in the meantime. Then 
the learned District Magistrate consideis 
that in any case if the petitioner could 
not be convicted of being in possession of 
8 larger number of cartridges he could 
be convicted for having abetted the 
transportation of cartridges by the firm of 
which he was.the. owner. It is, however, 
conceded that the firm could keep the 
cartridges onbehalf ofthe petitioner. It 
is not, therefore, proved by any evidence 
that the petitioner was acting on behalf of 
the firm and not in his personal capacity, 
Moreover, this was not the case for the 
prosecution originally as the Magistrate's 
judgment shows. It has been laid down by 
this‘court that before an order of discharge 
can be set aside it must be shown that itis 
perverse. No perversity bas been pcinted 
out in the present case. 
~ In my opinion there was no ground 
for ordering further enquiry and accepting 
this pétition,I set aside the order of the 
District Magistrate. 
TA Order set aside. 
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LAHORE HIGH COURT. 
Second Oivil Appeal No. 277 of 1928, 
f July 4, 1932. 
. aie TERK CHAND, J. 
` FAKIR KHAN AND GTHERS—PL INTIREFS 
. — ÅPPEL LANTS 
; versus 
ISMAIL KHAN AND orneRrs— DREBNDANTS— 
RESPONDENTS, 


Punjab Redemption of Mortgages Act (II of 1918), 
83, 10, 2—Civil Procedure Code (Act of A o 
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XXXIV, r. 1—Suit under s. 12—Death of one- 
plaintif—Suit, if abates in toto—Nature of such y 
suit—Applicability of O0. XXXIV, r. l— Burden . 
of proof of right to redeem—Admissions—Must be ~ 
taken as a whole—Estoppel—Essentials - 5 ii 

Order XXXIV, r.1, Civil Procedure “Code, is not - 
applicable to a suit by the mortgagees instituted 
under s. 12 of the Redemption of Mortgages Act, 
Punjab Act II of 1913, to get rid of the order of a 
Collector passed under s. 100f the Act, directing | 
redemption to take plaee on payment of a certain sum ` 
of money. Each of the plaintifis aggrieved by the _ 
order of the Collector has an individual right to sue.to 
set it aside and the death of one of them does not , 
cause the suit to abate in toto. Kuara v. Ram Chand 
(2) and Sant Singh v. Gulab Singh (3), referred to. 
[p. 266, cols. 1 & 2.] 

Ina litigation arising out of proceedings under” 
Punjab Act II of 1913, as in a suit for redemption,.a 
mortgagee can put the party, who seeks to redeem’ 
the mortgage to proof of his title, unless 
such person is the original mortgagor whose title the 
mortgagee cannot deny on the principle that a 
grantee cannot deny his grantor’s title. [p. 267,col.1.] 

lf a party wishes to have astatement made by the 
opposite party treated as an admission, the whole 
statement must be taken into consideration. Itis 
not open to him to split up the statement and pick 
out the portion which may be favourable to him 
and ignore the rest. [p. 267, col. 2; p. 268, col. 1] 

In orderto sustain the plea of estoppel it must 
be proved that the defendants, relying on the. 
declaration made by the plaintiffs, were misled to 
act to their detriment in such a manner as they 
would not otherwise have done. [p. 267, col. 1.] 

Second Civil Appeal from a decree of 
the District Judge, Gurdaspur, dated the- 
15th October, 1927, reversing that of the 
Subordinate Judge, Fourth Olase, Shakar- 
garbh, dated the 2nd Desember, 1924, 

Mr, M. C. Mahajan, ior the Appellante. 

Messrs. Shamair Chand nnd Muhummad 
Amin, for the Respondents. i i 

Judgment.—The property in dispute 
is a plot of agricultural land, 34 kanals 3 
marlasin area, situatein Mauza Bustan 
in the Sbakargarh Tahsil of the Gurdas- 
pur District. The land originally belonged 
to one Maile Khan, Afghan, who owned 
one-sixth sharein a khata of 100 ghumaons, 
On some date, between 1865 and 1870, 
Malle Khan mortgaged with possession, 
34 kanals 3 marlas out of this khata to 
Buland Khan, son of Ashraf Khan, for Rs, 43. 
Mutation was duly effected in favour of 
the mortgagee and he has been continu- 
ously shown in the revenue papers as in 
possession up to the date of thie litigation, 
The mortgagee Buland Khan, son. of 
Ashraf Khan, hes since died and the pre: 
sent plaintifis-appellants are his descend- 
ants. ; 

On ihe 10th of September, 1673, Malle 
Khan gifted his sharein the aforesaid 
khata, including the equity of redemp- 
tion in the land which he had mortgaged 
to Buland Khan, son of Ashraf Khan, to 
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his sister's son Nazar Din. Mutation of 
the gift was duly effected in the revenue 
papers and in the order dated the 24th 
January, 1874, sanctioning the mutation, 
if is stated that Jiwan Khan, collateral 
of Malle Khan, had consented to the gift. 
It may be statedthat Jiwan Khan was an 
absentee from the villaga and had been 
living for some years in the Jammu State 
territory, After Malle Khan's death, 
some time in the eighties of the last 
century, Jiwan Khan's sons came to Mauza 
Bastan and attempted to gat possession of 
the property which hehad gifted to Nazir 
Din, ‘Thereupon, Nazar Din, brought a 
suit against them for a declaration that the 
land had been gifted by Malle Khan to 
him, that Jiwan Khan had consented to 
the gift and that his sons had no right 
in it. This suit was decided on the 27th 
of July, 1887, the gift being upheld and 
a decree .passed in favour of Nazar 
Dia. 

In accordance with this decision Nazar 
Din should have been entered in the 
revenues papers as the morsgagorof the 
land in dispute, which had been mort- 
gaged by Malle Khan, to Baland Khan 
sonof Ashraf Khan, but by some over- 
sight the names of Jiwan Khan's sons 
were shown in the revenue papers from 
1898 to 1910 as‘‘absentee” mortgagore, In 
the course of the last Ssttlement, the As- 
sistant Collector, by order dated the 18th 
of September, 1910, directed the removal 
of the names of Jiwan Khan’ssons from 
the Revenue papers, and Nazar Din’s 
descendants were entered as the mort- 
gagorsand Buland Khan, son of Ashraf 
Khan, as the mortgagee. When Jiwan 
Khan’s sons came to know of this order, 
they made an application for restoration 
of their names. The Assistant Oollector 
on what was evidently an incomplete 
enquiry, set aside the order of his pre- 
decessor dated the !&8th of September, 1910, 
and directed that the names of Nazar Din's 
descendants be removed and those of 
Jiwan Khan's descendants be restored as 
mortgagors of the landin dispute. 

It appaare, that about the same time 
Nazar Lin's heirs, who had been entered 
in the revenue papers as mortgagors by 
order of the Ravenue Officer dated the 
18th cf September, 1910, filsd an appli- 
cation before the Collector under (Panjab) 
Act {Lof 19:3 for redemption of the land 
in dispute fromthe present plaintiffs who 
are the sons of Buland Khan This ap- 
plication also was disposed of by the same 
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Collector on the 15th of December, 1915, 
who dismissed it on the ground that the 
mortgagors were the descendants of Jiwan 
Khan absentee and not Nazar Din's 
sons. No suit under s. 12 of Act II of 
1913 was brought by Nazar Din’s des- 
cendants within one year to contest the 
Collector's order, 

The result of this litigation was that 
the mortgagee continued ‘in possession 
until 1922, when the present defendants, 
who are the descendants of Jiwan Khan, 
the “atsentee” collateral of Malle Khan; 
applied to the Collector under Act II of 
1913 for redemption of the land. The 
Oollector granted the application and on 
payment of the mortgage-money,. Rs.. 43, 
put the defendants in possession, Aka 

On the lst of October 1923, the plaint: 
iffs, five in number, brought a suit in the 
civil Court for possession of the land on 
the ground that the defendants, as the 
representatives of Jiwan Khan, had no 
right to redeem the land and that the 
Collector had erroneously granted their 
application under Act II of 1913. This 
suit was decreed by the trial Judge, and 
against this decreethe defendants prefer- 
redan appeal to the District Judge, 
During the pendency of this appeal it was 
discovered that one of the plaintiffs, Ghazi 
Khan, had died two days after the in- 
stitution of the suit in the trial Oourt, 
that the factum of his death had not 
been brought to the notice of the trial 
Jadge,and thata decree had been passed 
in favour of the plaintiffs, including 
Ghazi Khan deceased in ignorancsof the 
fact that he had died. Tne learned 
District Judge, Mr. Skemp, dismissed the 
defendants’ appeal but addeda declara- 
tion in his decreethat “the decree of 
the trial Oourt was a nullity” by reason 
of one of the plaintiffs having died dor- 
ing the pendency of the suit and his’ re- 
presentatives not having been brought 
on the record within the time prescribed 
by law for the purpose. : 

Against this order of the learned Dist- 
rict Judge the plaintiffs preferred a peti- 
tion for revision to this court, which 
was disposed of by a Single Bench judg- 
ment reported as Hari Singh v. Karam 
Chand Kanshi Ram (1). It was held that 
the order of the learned District Judge 
dismissing the defendants’ appeal and 
embodying inhis decree the declaration 
aforesaid was erroneous, and the case was 


(1) 100 Ind, Cas. 721; 8 L, 617; A. I, R, 1927 Lah 
115, 28 P, L, R. 445. 
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sent back to him for 
re-decision. 

Mr. Skemp having been succeeded by 
Mr. J. D Anderson, the defendants’ ap- 
peal was re-heard by him. Ina lengthy 
judgment the learned Judge has held 
that the death of Ghazi Khan during the 
pendency of the suit andthe failure of 
the plaintiffs to bring his representatives 
on the record had resulted in a total 
abatement of the euit and that the decree 
of the trial Judge in favour of the 
plaintiffs was a nullity. On tha merits 
the learned Judge has held that it was 
not necessary for. hin to decide 
whether the equity of redemption in the 
land in diepute vested in the defendant- 
respondents or in the detcandants of Nazar 
Din, as he was of opinion that tha; was a 
matter for decision betwean the defendants 
and the descendants of Nezar Din and that 
the plaintifis were bound to surrender the 
land to the persons, who were recorded as 
mortgagore in the ravenue papers, on pay- 
ment of the mortgage money. The lsaraed 
Judge haa further held that the plaintiffs 
were estopped from denying the right of 
the present defendantato redeem the land, 
‘by reason of a certain admission which they 
had made before the Oollector in the 
proceedings taken in 1915 on the applica- 
tion of Nazar Din’s sons for redemption of 
‘the land under Act II of 1913, Oa these 
findings he accepted the defendants’ appeal 
and diamissed the suit with costs. 

The plaintiffs have come up in second 
appeal to this court and have assailed the 
findings of the learned District Judge on 
all the three points mentioned abova, 

The first question for determination is 
whether the sait in the trial Court has been 
‘rightly held to have abated in its entirety 
by reason of the death of Ghazi Khan and 
the failure of the plaintiffs to have his 
representatives substituted within 9u days, 
Atter hearing both Counsel I have no doubt 
‘that the decision of the learned District 
Judge on this point is erroneous and 
cannot be sastained. The learned Judge 
has treated thesuitas if it were ons for 
redemption, tò which all ths co-mortzagses 
are necessary parties under O. XXXIV,r. |, 
Oivil Procedure Oode. As one of the 
mortgagess, Ghazi Khan, had died and his 
heira were not broughton the record, the 
learned Judgə has held that the suit could 
not proceed, and had, therefore, abated in 
its entirety. It must be noted, however, 
that the present sait is not one for redemp- 
tion by the mortgagor against the mort- 
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gagees, As stated already, it is a suit by the 
mortgagees instituted under s. 12 of the 
Redemption of Mortgages. Act (Punjab), IL 
of 1913, to get rid of the order of the 
Collector passed under s. 10 of the Act, 
directing redemption to take placeon pay- 
ment of Rs. 43 by the defendants to the 
plaintiffs. It is obvious that the provisions 
of O. XXXIV bave no application to asuit 
ofthis kind. The nature and scope of such 
a suit have been considered at length by 
Moti Sagar, J.,in Kaura v. Ram Chand (2) 
and, on appeal from his decision by the 
Letters Patent Bench, in judgments which 
are reported as Kaura v. Ram Chand 
(2) There it was held that a suit under s. 
12 was really one to get rid of the order 
passed by the Oollector allowing, pr refus- 
ing to allow, redemption and is not in 
form or in substance asuit for redemption 
(page 2124). As pointed out by LeRossigno), 
J.,who delivered the judgment of the Letters 
Patent Bench: 

“the suit referred toins. 12 of the Act isa suit 
to set aside an order of the Collector. From the very 
wording of that section it is clear that the cause of 
action for such asuit isnot the original contract but 
the order of the Collector which aggrieves the party 


suing. It isasuitto establish the erroneous nature 
of that order.” 


lt will thus ba seen that the very basis 
of the decision of the learned District 
Judge is wrong It follows from what bas 
been «tated above that the rules which 
govern the impleading cf parties to a suit 
for redemption do not apply to the suit 
before me. Here we find from the revenue 
entries that the five plaintiffs are shown as 
co-morigagees, each holding a well defined 
and divisible share. Each of them is 
“aggrieved” by the order of the Oollector 
and under s. 12 possesses an individual 
right “to establish the erroneous nature of 
that order.” I fail to see how, in such a case 
the death of one of the plaintifis, Ghazi 
Khan, and the absence of his heirs from the 
record can possibly result in the abate- 
ment of the suit as a whole, Ghazi Khan's 
starein the land in dispute is admittedly 
one fourth and the suit was one for posses: 
sion of the entire land by all the five cə- 
merigagees. In thes circumstances it 
must be held under the authority of tha 
Full Bench decision in Sant Singh v, Gulab 
Singh (3) thatthe suit abated qua Ghazi 
Khan's one-fourth share only, put that it 


(2) 88 Ind, Oas,945; 6L. 206: A.I. R.1925 Lah, 
385; 1 L. O, 547. i 

(3) 114 Ind. Oas, 417; 10 L,7; A.I. R. 1928 Lah, 
572; 30 P. L. R. 453. 


*Page of 6 Lah—[Ad.]. 
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could proceed in respect of the remaining 
three-fourth shares held by the surviving 
plaintiffs. Thus the decrees of the trial 
Judge was good in so far as it granted 
possession of three-fourth of the land in 
disputeto plaintiffs Nos. 1,3, 4 and 5, but 
it was a nullity inrespect of the one-fourth 
share of Ghazi Khan. 

The decision of the learned Dietrict Judge 
on the merits also is vitiated by errors of 
law and cannot besustained. He had held 
that in the present suit it is not necessary 
to decide whether the defendants have -a 
subsisting interest in the equity of redemp- 
tion and that this isa matter between 
them and the descendants of Nazar Din, to 
be settled ina dispute between themselves. 
The learned Judge has observed that as 
the defendants are recorded in the Ravenue 
papers as the mortgagors, therefore, they 
havea right of redemption unless the 
mortgagees can show that they are prevent- 
ed by limitation or other special cause from 
exercising their right. In my opinion, this 
view is entirely erroneous. In litigation 
arising out of proceedings under (Punjab) 
Act II of 1913—as in a suit for redemption— 
a mortgagee can put the party, who seeks 
to redeem the mortgage to proof of his 
‘title, unless of course such person is the 
original mortgagor whose title the mort- 
gagee cannot deny on the principle that a 
grantee cannot deny his grantor's title. In 
the present case, however, as has been 
stated above, the defendants are not the 
original mortgegors, but they claim a 
derivative title from Malle Khan, who had 
created the mortgage in question in favour 
of the ancestors of the plaintifs. The Law 
applicable to such a case is thus enunciated 
by Ghose in his standard work on the Law 
of Mortgages, Volume I, 5th Edition, page 
278: 

“The mortgagee may also put any person claiming 

derivatively from the mortgagor to proof of his title. 
. For he is not bound to give up the property to any 
person who may start up with the allegation that he 
has succeeded to the rights of the original mortgagor; 
` on the contrary, it is his duty to admit no claim upon 
it, until assured of the title of the claimant.” 
The learned District Judge has cited no 
authority in support of his conclusion and 
Mr. Shamair Ohand for the respondent has 
frankly admitted his inability to support it. 
It is conceded that the original mortgagor 
Malle Khan had gifted his property, includ- 
ing the equity of redemption in the land in 
dispute, to Nazar Din and in a suit between 
him and the ancestorsof the defendants 
the gift was upheld. The defendants are 


bound by that decision and have, therefore - 
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no subsisting interest in the equity of 
redemption and it has not been shown how 
they areentitled to possession of the land 
on payment of the mortgage-money. The 
mere faci that the Ravenue Authorities had 
erroneously entered their names as mort- 
gagorsin the Revenue papers, cannot con- 
ferany title on them, in face of the clear 
judicial decision in the litigation of 
1887, 

The third ground on which the learned 
District Judge has dismissed the suitis 
that the present plaintiffs are estopped by 
reason of a certain admission made by them 
before the Collector in the course of the 
proceedings under Act II of 1913, which 
were started on the application of the 
descendants of Nazar Din in 1915. The 
alleged admission is contained in the 
written statement (Ex. D-1) which the 
present plaintiffs filed in those proceedings 
on the 22nd of July 1915, to the effect that 
the then applicants (the descendants of 
Nazar Din) had no right to redeem the 
land in the presence of the defendants, who 
were the heirs of the original mortgagor 
Malle Khan, but who too, had lost their 
tights toredeem, with the result that the 
mortgagees (present plaintiffs) had become 
absolute ownersof the land, The learned 
District Judge has held that this admission 
operated as estoppel against the plaintiffs 
and it was no longer open to them to urge 
in this suit that the right to redeem vested 
in the descendants of Nazir Din and not 
in the defendants, ; 

Now the first point to be noticed in this 
connection is thatthe plea of estoppel was 
not raised in the trial Oourt, nor itis 
cecvered ty the issues, It appears to have 
been urged for the first time before the 
learned District Judge after the case had 
gone back to him on remand from this 
court. The question ia not one purely of 
law to be decided on facts apparent.on the 
record, but is one, which if raised at the 
proper time would have necessitated fur- 
ther investigation. In these circumstances, 
the learned District Judge was not justified 
in allowing it to be raised at the appellate 
stage and basing his decree on it, But 
leaving thie aspect of the case out of con- 
sideration, therecan beno doubt that the 
plea is without any substance whatever. 
It will have been noticed that the so, called 
“admission” is a qualified one and taken 
as a wholeis not by any means an admis- 
sion but is in fact a repudiation, ‘of the 
defendants’ right to redeem the land, It 
is a settled rule of law that if a party wishes 
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to have a statement made by the opposite 
party treated as an admission, the whole 
statement must be taken into considera: 
tion. Itis not open to him to split up the 
statementand pick out the portion which 
may be favourable to him and ignore the 
rest Jwala Das v. Sant Das (4), Farther, 
in order to sustain the plea of estoppel it 
must be proved that the defendants, relying 
on the declaration made by the plaintiffs, 
were misled io act to their datriment in 
such a manner as they would not otherwise 
have done. There is no allegation, much 
less proof, that the defendants were aware 
‘of the alleged representation made by the 
plaintiffa in the proceedings of 1415, or that 
from that time to the date when tha present 
litigation began they had taken any action 
detrimental to themselves by reison of the 
representation supposed to have been cm- 
tained inthe socalled admi son. 1 hold, 
therefore, that the plaiotiffs were not es- 
topped from denying the defendants’ right 
to redeem the land. 

For the forezoing reasons I ascept the 
appeal,set aside the julgment and decree 
of the learned District Judge, and in lieu 
thereof pass a decree in favour of Sikandar 
Khan, Alaf Khan, Maula Dad and Nazir 
Khan plaintifs Nos. 1,3,4 and 5 for pos- 
-session of three-fourth of the land in dis. 
pute. The suit relating to the remainiog 
one-fourth share has abated and is dis- 
mis3ed, The defendants shall be entitled 
to take back three-fourths of the sum of 
Rs. 43 which they had deposited in accord- 
ance with the order of the Oollector pas3ed 
in the proceedings under (Panjab) Act II of 
1913. 

Having regardto all the circumstances, 
‘ leave the partiesto bear their own costs 
in all Courts. 

A. Appeal accepted. 
(4) 127 Ind, Oas. 746; 34 O. W. N, 933; A.L R. 


1930 P. O. 215; 59M. L. J. 283; 32L., W. > 407; Ind. 


Rul. (1930) P. 0, 362; 52 O. L. J. 561 (P. O.). 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Firat OivilAppesl No. 106 of 1932, 
July 23, 1932, 
Faasse, J. O, AND SAADUDDIN, A. J. O, 
Musammat SAHIB J AN—DBFENDANT 
— APPERLANT 
versus 
MUHAMMAD AND 0OTHERS— RESPONDENTS, 
Customary Law (N.-W. F.P)—Awan of Peshawar 
District—-Power to make gift of ancestral property— 
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Punjab Alienation of Land Act (XIII of 1900), ss. 8, 
14, 21 (a)--Muhammadan woman mot belonging to’ 
agricultural tribe— Marriage with agricultwrist— 
Wife ,whether becomes agriculturist—Transfer opposed 
to Act, whether void—Procedure to be followed. 

An Awanof Peshawar District has absolute 
power to dispose of his ancestral property by gift. 
Abdul Haq v. Moghal Jan (1) and Muhmmad Usman v, 
Hassani (2), referred to. : 


Though the existence of the power of gift may 
connote the existence of the power of will, there is 
no justification for holding that the power of gift 
and power of will are co-extensive. [p. 269, col, 


A Muhammadan woman who is not a member of 
an agricultural tribe does not by marrying an agri- 
culturist become a member of an agricultural 
tribe for the purposes of the Punjab Land Aliena- 
tion Acs. Umrao Bibi v, Muhammad Bakhsh (3), re- 
ferred to. [p. 270, col. 1.) 

A transaction which is opposed to the provisions of 
the Punjab Land Alienation Act isnot void.,The Act 
only modifies its operation in case the Deputy Com- 
missioner does not sanction itin the form in which 
it is entered. Therefore, where the court finds that 
the transferce is nota member of an agricultural 
tribe it should not declare the transaction void but 
should send a copy ofits decree or order under 
s. 21 (a) of the Act to the Deputy Commissioner for 
sanction. |p 270, col. ?.] 

iret Appeal from an crder of the 
Senior 8_b Judge, Peshawar, dated the 5th 
May 1982, 

Kezi Mir Ahmad, Khan, K.8. for the 
Appellant, | 

Lala Diwan Chand, R. B. for the Res- 
pondent, . A 

Judgment.—Khawas, an Awan of village 
Budhuin the Peshawar Tahsil, by deed 
dated Yist January, 1932, gifted the whole of 
his ancestral property to his wife Musammat 
Sahib Jan and bis minor daughter Musam- 
mat Halima. Plaintiffe, collaterals of 
Khawas, instituted the cuit, out of which 
thie first civil appeal has arisen, fora decla- 
ration to the effect that the said ceed -of 
gift was against custom and would not 
affect their revereionary rights after the 
donor's death. The learned trial Judge 
held, (a) that Khawas had ccmplete power 
to gift away hie property to bie wife and 
daughter, but (b) that the gift was void so 
far as Musammat Sahib Jan was concerned 
because she was nct a member of an agri- 
cultural tribe. From this decree both sides 
have appealed. ‘Ihe reversioners still 
maintain the position that the gift asa 
whole was void under custom, while 
Musammat Sahib Jan asserts thatin -the 
first place’ she before her marriage was an 
Awan and secondly, if not an Awan by 
marriage with an Awan she became an 
Awan and, therefore, a member of an agri- 
cultural tribe. She also attacks the decree 
declaring the gift in her favour to be . 
yoidon the ground that it is against the 
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‘provisions of the Land Alienation Act 
itself. This judgment will cover both the 
appaala, 

Taking the reversionera’ appeal first. it 
is to be noted that according to Lorimer’s 
Oustomary Law full power of gift is con- 
ceded toa proprietor in the Peshawar 
District, excepting perhaps amongst 
Halimzai and Tarakzai Muhammadans. In 
Answer No. 109 a father's power to gift any 
species of property by way of dowry to his 
daughter in the presence of sons or near 
kindred is recognizad. The samestatement is 
emphasized in answer to questions Nes, 112 
and 113 where itis said that the father has 
absolute power to dispose of his property by 
gift to daughters, sons-ir-law and cther 
relatives throughthem, and in answer to 
question No. 114 allt the tribes, excepting 
Halimzais and Tarakzai Muhammadans, 
Kakakhels and Sayads of Nowshera centre 
asserted that a proprietor had power to 
make gifts of property of all kinds to 
persons not related to him or in charity, 
and that the consent of sors cr near 
relatives was not necessary. In the riwaj i- 
am of 1870 complete power of slienation 
was givento a Pathan proprietor in the 
Peshawar District, and it is from this 
sourcethat the theory of absolutism was 
derived which prevailed in the early deci. 
sicns of this court. In Abdul Haq v. 
Moghal Jan (1), the then Judicial Commis- 
pioner observed:— 

“As regards the validity of the gifts 
made by Usman and his power to make 
them acccrding to custom, the answers 
given to question No, 21 of the riwaj i am of 
the Mohemedzsi clan prepsred at the 
Regular Settlement of 1871-1874 show that 
by custom among this clan very wide power 
of disposition and alienation of property 
was recognized as vested in the owner of 
landed property, The answers given to 
question No. 21, supported by cited instances, 
show that an owner belonging to the 
Mohamadzaiclan has complete power of 
disposition in both ancestral and self- 
acquired property; he can alienate the 
whole estate or part thereof in favour of 
whomsover he pleases”. 

Thereccrded custom of other principal 
tribes inthe Peshawar District including 
Awans at the Regular Settlement of 1871- 
1874 is precicely the same as that of 
Mohamadzais cealt with in this case, In 
Muhammad Usman v. Hassani (2) a gift in 
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favour of wife was upheld among the 
Daudzai Pathans of the Peshawar Tahsil, a 
tribe which is next door neighbour of the 
Awans. There is nothing on this record to 
rebut the statement of custom given in Mr, 
Lorimer’s Code and in the riawj i am of the 
First Regular Settlement, and Oounsel for 
the reversioners frankly admits this, but he 
urges that because this courthas held that 
the power of willis subject to restrictions, 
and as the power of willis co extensive with 
the power of gift ipso facto the power with 
regard to gift must also be subjected to the 
same restrictions. This argument appears 
to us faliacious. It has been repeatedly 
pointed out in the judgments of this court 
that though the existence of the power of 
gift may connote the existence of the power 
of will, there is no justification for holding 
that the power of giftand power of will are 
Even according to the Islamic 
Law while both the powers are recognized, 
the power of gift is unrestricted, but the 
power of wili is subjected to several condi- 
tions and cannot go beyond one-third 
of the property of the testator. 

The next argument advanced by Counsel 
is that this deed of giftis a misnomer and 
that the real intention was to will away the 
property to the wife and daughter to the 
entire exclusion cf tke collaterals, This 
ergument again is without any foundation 
and cannot be upheld. Khawas is still 
glive and, so far as we know, hale and 
hearty. The deed immediately transfers the 
property to the donees and there is no 
justification to read it otherwise than what 
it purports to be. 

The result of the above discussion is that 
the reversioners’ appeal (No. 104) fails and is 
hereby dismissed with costs, 

It is conceded by Oounsel who appears 
for Musammat Sahib Jan that there is not 
enough material on the record to hold that 
Musammat Sahib Jan originally belonged 
to an Awan family, The question of the 
tribe of this family was raised before the 
Revenue Authorities where her brother 
claimed to be an Awan, but this claim of 
his wasrejected by the Deputy Commis- 
sioner by his order dated 22nd July 1929, 
Though this order is not conclusive so far 
as Musammat Sahib Jan is concerned, it is 
important svidence to show that the family 
from which she came is not an Awan 


It is next contended on her behalf that 
though she may no; have been originally aa 
Awan, by marrying Khawas, an Awan pro- 
prietor, she had become an Awan because 
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her tribe merged in that of her husband. 
For this sweeping proposition no authority 
has been cited, and on principle it does not 


appeal to us. Under the Muhammadan 
system of jurisprudence a wife retains her 
individuality and legal status. She 


succeeds, while married, to her own relations 
but not to the relations of her husband. 
She can acquire property and hold it as her 
own. Thisis not the case under Hindu 
Law. Thereno doubt, to all intents and 
purposer, after marriage she becomes a 
member of the same sub section as her 
husband, though even under Hindu Law 
she is given the right of inheritance to her 
parents and other relatives in certain 
circumstances. The precise question now 
before us is not covered by any direct 
authority, but apart from other considera- 
tions, looking at the special object for 
which the Land Alienation Act was enacted, 
we have no hesitation in holding that by 
marriage a woman cannot claim to belong 
to the tribe of her husband, and thus escape 
the restrictions created by this legislation. 
The question was mooted before the Lahore 
High Oourt in Umrao Bibi v. Muhammad 
Bakhsh, 55 Ind. Oas. 236 (3) but as it did not 
directly arise in the case, the learned Judges 
refused to pronounce finally upon it, though 
by way of obiter dictum they observed:— 

“We are inclined to hold that in the case 
of a Muhammadan, belonging to an 
agricultural tribe, marrying a woman nota 
member of such tribe, his wife does not 
attain the status of belonging to an agricul- 
tural tribe”. 

lt is true that according to international 
law wives and children under age ordinarily 
follow the nationality of the husbands or 
fathergas the case may be, though this 
general proposition is subject to certain 
exceptions in various countrier, but that 
principle carnot be imported when con- 
sidering the effect of special legislation like 
the Alienation of Land Act. We, therefore, 
agree with the learned trial Judgein 
holding that Musammat Sahib Jan by 
marrying Khawa did not become an Awan 
and consequently a giftin her favour con- 
travenes the provisions of the Land Aliena- 
tion Act. 

The learned trial Judge, however, was 
not quite correct in declaring the deed of 
gift to be void because it was opposed to 
tha provisions of the Land Alienation Act. 
The Land Alienation Act does not make 
a transaction or contract void. All thats, 3, 
cl. (2) provides is that “except in the 

(3) 55 Ind, Oas. 236; 2 Lah, L, J. 215. 
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cases provided for in ‘sub-s. (1) a 


permanent alienation of land shall not take. 


effect aseuch unless ani until sanction is 


given thereto by a Daputy Oommissionor”. 


Now, the taking effect of a transaction is a 
ae quite different from its validity in 
aw, 
“any permanent alienation, which under 4. 
3isnotto take effect as such until the 
sanction of a Deputy Commissioner is given 
thereto, shall, until such saaction is given 
or if such sanction has been ‘refused, take 
effect asa usufractuary mortgage in form 
(a) permitted by s. 6 for such terms not 
exceeding 20 years on such conditions as 
the Deputy Commissioner considers to be 
reasonable”. 


This provision is conclusive of the prc-. 


position that itis not the contract which is 
declared void but that its operation is 
modified in case the Daputy Oommissioner 
does not sanction it inthe form in which 
itis entered, The learned trial Judge, 
therefore, so far as he was concerned, should 
have upheld the gift asa whole, but con- 
sidering that one of the donees was not a 
member of an agricultural tribe, should have 
sent a copy of his d3cree or order under 8, 
21 (a) of the Land Alienation Act to the 
Deputy Commissioner for suitable action, 
We, therefore, accept the appeal of Musam- 
mat Sahib Janand dismiss plaintiffs’ suit 
altogether with costs throughout, Under 
8,21 (a) we direct that a copy of our judg- 
ment and decree prepared in accordance 
therewith be sent tothe Depu'y Conmis- 
sioner, Peshawar, to be dealt with as 
reqnired by the Land Alienation Act 
A, Appeal accepted, 


LAHORE HIGH COURT. 
Second Uivil Appeal No, 1748 of 1928, 
November 21, 1932. 

‘Tapp, J. 
FATEH ALAM AND ANOTHER—DHFENDANTS 
— APPELLANTS 
1ersus 
GULAM SARWAR AND ANOTAE28— 
PLAINTIFF AND ANOTHER—DEFENDANTS— - 
RESPONDENTS. 

Customary Law (Punjab)—Succession—Daughter's 
right—Custom of khana damadi, incidents of—Will— 
Construction—Absolute estate to daughter—Aliena~ 
tion—Female heirs' right to sentest alienation. : 

In the Gujrat District the custom of khana damadi 
prevails in every principal tribe. On the death of 
the proprietor his property devolves on the 
daughter, on the death of the daughter 
it goes to her son or her daughter, and on the extinc- 
tion of the kiana damadi line, male or female, ik re- 
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In s. L4 of the Actitis provided that. 
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verts to. the original owner’ and daughters inherit 
like songs. if they are khana damadi. [p. 272, col. 


[Though the principle underlying the custom of 
khana damadi is to benefit the daughter and on the 
` extinction of her line, the property ordinarily reverts 
to the line of the original owner it was held 
in this case that under the terms of the will and ac- 
cording to the custom prevailing in the Gujrat Dis- 
trict the daughter acquired an absolute estate to 
which there was no reversion. ] 

A female has no right to contest an alienation by 
another female unless she is an immediate 
heir and the alienor possessed a limited estate, 
Magsud-un-Nisa v. Kaniz Zohra (1), followed. Dalipa 
v. Suraj Kuar (4), explained. Nawaz Khan v. Zohra 
Jan -(3), Diwan Singh v. Amir Singh (2), referred 
to. [p. 272, col. 2.) 


S:cond Oivil Appeal from the decree of 
the Addjtional District Judge, Jhelum, 
dated the 13th April 1928, affirming that 
of the Senior Subordinate Judga, Gujrat, 
dated the 3Uth June, 1922. 

Messrs, Fakir Chand and Asad Ullah 
Khan, for the Appellants, 


Mr. Ghulam Mohiy-ud Din, tor the Res- 


pondente, 

` Judgment,—Gilani Bakhsb, a gujar 
of Gorahanwala in the Kharian Tahsil of 
the Gujrat District, who died on the 28th 
January, 1834, by awill dated the 29th 
September and registered on the 2nd Octo- 
ber, 1891, bequeathed the whole of his estate 
in equal shares to his two daughters, Musam- 
mat Nur and Musammat Niamat Bibi. 
Musammat Nur married Fezal Ilahi and 
Musamm-t Niamat Bibi married one Nawab 
Shah. Both Fazal Ilahi and Nawab Shah 
were Khana damads. Musammat Nur bore 
no children while Musammat Niamat Bibi 
bore a son named Ghulam Sarwar, and he 
and his mother Musammat Niamat Bibi 
are the plaintiffs while Fateh Alam, the 
son of Fazal Ilahi by another wife (Musam- 
mat Afzal Bibi), hisster-mothers Musammat 
Fateh Bibi and Musammat Nur, the two 
widows of Fazal Ilahi, are the defendants 
in the suit to which this second appeal 
relats>. 

After the death cf Gilani Bakhsh his lard- 
ed property was mutated in favour of his 
widow on the 23rd July, 1894, in contraven- 
tion of the will of Gilani Bakhsh. The 
widcw, however, effected a gifs of half the 
estate in favourof’ Ahmad Baksh, a son of 
Musammat Niamat Bibi, and on the death 
of Ahmad Bakhsh his half share was mutat- 
ed in favour of his brother, Ghulam 
Sarwar, plaintiff, on the 15th June, 1897. It 
appears that Musammat Nar brought a suit 
against her mother, the widow of Gilani 
Bakhsb,for her balf share in the estate as 
conveyed by her father’s will and there was 
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a decrees by consent cn the 17th December, 
1894, mutstion being effected as regards this 
half share in favour of Musammat Nur on 
the 17th February, 1895, Onthe 12th De- 
cember, 18:6, Musammat Nar made a gift 
of her share in the estate by a mutation to 
her husband Fazal Ilahi. A di:pute arose 
in connection with this alienation by 
Musammat Nur and it appears that some 
settlement was arrived at by which it was 
agreed that the half share of Musammat Nur 
would revert to her on the death of her 
husband Fezal Ilahi. He died in 1917 and 
the share held by Musammat Nur was then 
mutated in equal shares in her name and 
the name of Musammat Fateh Bibi, the other 
widow of Fazal Ilahi, and Fateh Alam, the 
son of Fezal Ilahi by Musammat Afzal: 
Bibi. This mutation was attested on the 
28th December, 1918, and the present suit 
was brought by Ghulam Sarwar and Musam- 
mat Niamat Bibi, for a declaration that the 
alienation in favour cf Musammat Fateh 
Bibi and Fateh Alam should not affect 
their reversionary rights on the death of 
Musammat Nur. 


The suit was decreed by the trial Oourt 
and an appeal against this decree was dis- 
missed by the District Judge. 


On second appeal the case was remanded 
to the District Judge for re-decision 
after determination of the following 
pointe, 

(1) The nature of the estate acquired by 
Musammat Nur under the will of her father 
Gilani Bakhsh; and, 

(2) Whether the plaintiffe, one of whom 
is a female, bave established a custom 
= contest the alienation made by Musammat 

ur. 

The learned District Judge has held that 
the estate acquired by Musammat Nur 
under the father’s will was a limited one 
and that the plaintiffs had established their 
right inthe circumstances to impeach the 
alienation in favour of the defendant Fateh 
Alam and Musammat Fateh Bibi, 
The appeal was again dismissed and 
the defendants have come up to this court 
on second appeal. : 

Now, a persual of the will of Gilani 
Bakhsh clearly shows, in my opinion, that 
an avsclute estate was conferred by the 
devisor on both his daughters, Musammat 
Nur and Musammat Niamat Bibi. Gilani. 
Bakhsh refers to his daughters as being 
his heirs and states that after his deatn 
they will be the owners (malik) of all his 
property moveable and immovyeable, and 
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that they alone'will haveany concern with 
his estate. The testator further mentions 
that he has no collaterals whatever and 
that the husband of his daughters are his 
Khana damads or resident sons-in-law, At 
the end of the document there is aclause 
to the effect that if a son is born ta Gilani 
Bakhsh, after execution of the will, he is to 
be the heir according to custom. I am not 
prepared to agree with the contentions of 
Mr. Ghulam Mohi-ud-Vin that by this will, 
Gilani Bakbsh conveyed nothing more than 
a were Khana damadi estate limited in 
nature and that the will was only made in 
order to provide evidence of the husbands 
of his two. daughters being Khana damads, 
In devising his property as he did, Gilani 
Bakhsh-appears to have followed custom 
as-it- prevailed in the Gujrat District and 
as contained in the Customary Law of that 
district, Vol, IX. According to the ques- 


tions and answers at page 287 
of the volume in questiun the 
custom of Khana damadi prevails 


in every principal tribe and on the death 
of the proprietor, his property devolves on 
the daughter. On the death of the daughter 
it goes to her son or her daughter and on 
the extinction of the khana damadi line, 
male or female, it reverts to the original 
owner, Further, at page 26 of the same 
volume, the answer to question No. 60 
shows, ın 1egard to all triber, that as regards 
ancestral immoveable property, daughters 
inherit in the absence of male lineal de- 
scendants through males, the widow and 
collaterals of the 5th degree. Further, 
that daughters inherit like sonsif they are 
Khana damads. At page 27 the answer to 
question No.63 shows that the daughter who 
is a full heir has power to alienate the 
property which she innerite. It istrue that 
the principle underlying the custom of 
Khana damadi is to benefit the daughter 
and herissue and, on the extinction of her 
line, the property ordinarily reverts to the 
line of the original owner, and, ia such 
circumstances, prima facie, the plaintiffs 
as grandson and nephew of the original 
owner might perhaps be regarded as re- 
versioners. In the present case, however, 
itis clear that from the terms of the will, 
and, according to the custom prevailing in 
the Gujrat District, Musammat Nur acquir- 
ed an absolute estate to which there was no 
reversion. 

As regards the right of the plaintifis to 
challenge the alienation by Musammat Nur 
in favour of Fateh Alam and Musammat 
Fateh Bibi, reference has been made to 
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Maqsud ud-Nissa v.” Kania ` Zohra (1): 
Diwan Singi v. “Amri” Singh (2), . 
and Nawaz Khan v.° Zohra Jan, 73 
Ind. Cas. 583 (3), andit was urged, as” 
regards Musammat Niamat Bibi, that she as 
a female can object to an alienation by 
another femaleifsheis an immediate heir 
and the alienor has only a life interest. The 
learned District Judge has followed 
Dalipa v. Suraj Kuar (4), in which it was 
held that the rights and privileges of a 
female heir have to be decided on the evi- 
dence of each particular case and that the 
plaintiff in that case, a married daughter, 
who had succeeded to her father’s estate 
had failed to prove that by custom among 
Dhillon Jats of the Ambala District, she 
hadaright to contest alienations effect- 


ed by her mother or  step-mother. 
The learned District Judge has quoted 
a reference, in the course of -the 


judgment in Dalipa v. Suraj Kuar (3) 
to the refusal by a Fall Bench to lay down 
any general proposition regarding a female's 
right to challenge the alienation of an earli- 
er female life-incumbent and deciding that 
the rights and privileges of a female heir 
had to be decided on evidence of each 
particular case, 

The learned Judge in Dalipav. Suraj 
Kuar (4), further went on to observe that 
the decision of the Fall Bench would pre- 
clude them from giving effect to the conten: 
tion that a right of inheritance must of 
necessity comprise a right to protect the 
estate, I do not quite see how the observa- 
tions in Dalipa v. Suraj Kuar (4), have 
affected the principle laid down in 
Magqsud-un Nissa v. Kaniz Zohra (l) 
that a female has no right to 
contest an alienation by another female 
unless she is an immediate heirand the 
alienor possesses a limjted estate. 

The facts in the present case clearly 
indicate that Musammat Nur acquired an 
absolute estate and thus one of the condi- 
tions} precedent to the right oi challenge 
are not fulfilled. Secondly, the plaintiffs 
hava entirely failed to establish any custom 
entitling a female to challenge an sliena- 
tion by another female. ; 

I hold, therefore, for the reasons stated 
above, thatthe plaintifis were not entitled 
to the declaration they sought- and, accept- 

D ae a 1908; 194 P. W. R. 1908. 
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ing the appesl;-i.:sebaside the decree of 
the courts below and direct that the plaint- 
iffs' suit be dismisséd, parties bearing their 


own costs throughout in the circum- 
stances. i 
A, Appeal accepted. 
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‘(NAGPUR JUDICIAL COMMIS- 

_ SIONER’S COURT. 
Criminal R:vision Application No, 350 
of 1931, 

March 17, 1932, 
Maonatr, J. 
SITARAM KHAPRE—Appricant 
versus 
TILOKOHAND AND ANOTHER— ACUJBID — 
Non- APPLICANTS, 

Criminal Procedure Code (Act V of 1898), s. 439— 
Interference with acquittal—-Principles—Interfer- 
ence at instance of private complainant—Acquittal 
-based on erroneous view of law--Interference, pro- 
priety of—Penal Code (Act XLV of 1860), s. 447— 
Delivery of formal possession, effect of. 

_ Under s. 439, Uriminal Procedure Code, the High 
Court may set aside an acquittal but this power 
should not be exercised on the ground that the 
evidence found to be insufficient by the trial Court 
justifies a conviction. The High Court may, how- 
ever, set aside a finding of acquittal if that finding 
is based on an erroneous view of the law andif the 
findings of fact would justify a conviction if a 
correct view of the law is taken, that should not 
prevent interference by High Court. [p. 273, col. 


| When the complainant has exhausted the resources 
of the civil tribunals by obtaining formal posses- 
sion it is highly desirable that he should receive 
assistance from the criminal Oourts and an inter- 
ference with an order of acquittal passed ona mis- 
taken view of the law, is .proper and justifiable 
in such acase. [p.274,col. 2.] 

When a person knows that possession has been 
delivered in execution of a warrant obtained against 
him, his possession is at anend. The object of the 
formal delivery of possession is that, after such 
delivery, the decree-holder may have possession, 
interference with which is prohibited by the crimi- 
nial law. : [p. 274, col. 1.] : 

Criminal revicior. against an order of the 
tecond Additional Sessions Judge, Nag- 
pur, dated the i9th August 1931, i 

Messrs. M., R. Bobde, and M, D, Khande- 
kar, for the Applicant. 

Mr. B. T. Amlekar, for the Non-Ap- 
plicants. h ; 

Order.—The applicant Sitaram filed a 


criminal complaint against the non-ap-. 


plicants Tilokchand, and Ganpat, and 
two other persons. The main allegations 
contained in the complaint were these, 
Narayan, Sitaram’s employer, obtained a 
decree for possession of certain land in 
execution of the decree, possession of the 
land was given to Narayan in the presence 
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ofthe non-applicants on 22nd February, 
1930. The land was ploughed and sown 
by Sitsram in the beginning of the rains: 
but the non-applicants took forcible pos- 
session of it On 5th October, 1930, the 
complainant taking a number of men 
and ploughs went to the land in order to 
uproot the crop sown by the non-applicants: 
the non-applicants resisted and caused 
hurt to the complainant: but their crops 
were uprooted and afresh crop was s)wa. 
Some timelater the non-applicants again 
took possession of the land and sowed a 
fresh crop. 

The Honorary Magistrats, after a full 
trial, acquitted all the accused. The find- 
ings that the accused other than the non--: 
applicants are not guilty of any offence 
and that the alleged assault has not been 
proved are not challenged. I am asked 
to interfere in revision with the acquittal 
of the non-applicants of the offences al- 
leged other than the causing of hurt, | 

I first consider the provisions of s. 439 
of the Code of Oriminal Procedure ra- 
garding interference with a finding cf 
acquittal wish reference to the facts of the 
case. Section 434 (4) states :—“N othing 
in this section shall be deemed to author- 
ize a High Oourt to coavert a finding of 
acquittal into one of conviction.” It must 
first be noted that a High Oourt is per- 
mitted to set aside an order of an scquit- 
tal, It appears, however, to be- intended 
that this power should not be exercised 
on the ground that the evidence found to be 
insufficient by the trial Oourt justifies a con- 
viction: for in such a case, after the 
High Oourt held that the evidence justified 
conviction, it would be difficult to inter- 
fere without converting the finding into 
a finding of conviction. I quote a passage 
from Sherkhan v. Anwarkhan (1): 


“As a matter of practice, this court will not go 
into evidence, asa rule, in revision; it will erdinari- 
ly confine its interference in cases of exceptional 


_circumstances, or where there is error of law; nor 


will it interfere with the acquittal unless the trial 
has been illegal or so radically and incurably ir- 
regular as in fact to have occasioned a failure of 
justice.” i 

The learned Judge who decided that 
case was considering an application, the 
grounds of which challenged the apprecia- 
tion ofevidence by the lower Court. In 
my opinion, it is not contrary to practice 
for this court to set aside a finding of ac: 
quittal if that finding is based on an 
erroneous view of the law. I add that 
if the findings of fact would justifya 

(1) -102 Ind. Oas. 219; 23 N. L,R. 40 at pp. 48, 49; 
A. I, R. 1927 Nag. 170; 28 Or, L; J. 523, 
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vonviction if a.correct view of the law has 
been taken, that should not prevent in- 
terference. It would be anomalous if this 


court-; .were..to. interfere when the 
facts. were doabtful but Te: 
fuse, , to interfere when the allega- 
tions of fact made by the complainant 


had. been admitted or had been found to 
be correct. The proper coursein the latter 
tase, is for this court to give no opinion 
on the facts and to leave it open for the 
court, which deals with the case after the 
conviction has been set aside, to come 
to a fresh conclusion after considering 
the admissions ofthe accused and the evi- 
dence. I shall therefore accept any find- 
ings of fact which are in favour of the 
non-applicant and avoid giving any opin- 
ion regarding the truth of other allega- 
tions in the plaint, 

The reason given for the finding that the 
two non-applicants did not commit the 
offence of criminal trespass is that the 
possession given for a few minutes by 
the act of the procees-server does not con- 
stitate the possession contemplated in s 447, 
Indian Penal Ocde. This reason is clearly 
incorrect.. It seems obvious that when a 
person knows that possession has been de- 
livered in executicn of a warrant obtained 
against him, his possession is at an end. 
If this were not the case, it would, in very 
many cases, be useless to obtain and ex- 
ecute a decree. The object of the: formal 
delivery of possession is that, after such de- 
livery, the decree-holder may have posses- 
sion, interference with which is prohibited 
by the Oriminal Law. 

It may be that after such delivery the 
decree-holder allows a judgment-debtor to 
remove the crops standing in the field. If 


he does so, the judgment-debtor removes. 


the crops with the license of the decree- 
holder and the decree-holder cannot be 
considered to have lost possession, 

It appears to have been found that be- 
fore the rains the judgment-debtor prepared 
the landand when the decree-bolder’s men 
went to theland they found that it had 
already been ploughed. Possession is not 
lost because trespassers go without license, 
and plough the land. Again when 
the non applicants sowed the land and the 
complainant hesitated to provoke an affray 
by obstructing them he did not lose his 
possession: it is clearly the complainant's 
story that he thought it necessary to col- 
lect a number of men in order to interfere 
with the non-applicants without danger of 
jnjury to bis party. It is not material 
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whether the non-applicants committed the 
offence of criminal trespass on the 5th Octo- 
ber 1930 or on some earlier date. If their 
entry into the field was not unlawful 
because the owner did not object to it, their 
remaining therein became unlawful when 
he did object. 

I add, however, that if the Magistrates 
found a difficulty in deciding whether or 
not the non-applicants committed crimi- 
nal trespass, it was their duty to consider 
whether the facts alleged constituted some 
other offence. It seems clear that the non- 
applicants had no right to obstruct the 
complainant when he desired toenter upon 
his land. The complaint then alleges that 
an offence under s, 341, Indian Penal Oode, 
was committed on 5th October, 1930, the 
non-applicants had clearly lost their 
possession which was without legal basie. 
The re-entry on thelend alleged in the 
complaint constituted an offence of crimi- 
nal trespass. The non-applicants then, 
on facts alleged in the complaint which 
have not been held to be incorrect, were’ 
guilty of offences. 

I have however, to consider whether 
the case is such that I should interfere. 
The Additional Sessions Judge refused to 
make a report as he considered that the 
case was petty and the main allegation 
relating to assault had not been believed. 
It appears to me, however that the main 
accusation was that of trespass. Before 
me the non-applicant’s Counsel has admit- 
ted that their clients are still in posses: 
sion of the fields, The complainant has 
exhausted the resources of the civil tri- 
bunals by obtaining formal possession. It 
is highly desirable that he should now 
receive assistance from the criminal Courts, 
Section 522 of the Oode of Oriminal Pro- 
cedure, provides for his restoration to pos- 
session if he has been dispossessed of im> 
moveable property by a show of force. 

I, therefore, set aside the acquittal of the 
two non-applicants. The allegations in the 
complaint that the non-applicants commit- 
ted an offence unders, 342, Indian Penal 
Code, on 5th October, 1930, and another 
offence under s. 447, Indian Penal Code, 
ong subsequent date will now be consider- 


“ed. If a show of force has resulted in 


the dispossession of the complainant, an 
order should be passed under 6. 522, Ori- ` 
minal Procedure Code, ' ae, AA 

A | Acquitial set aside, 
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_ RANGOON HIGH COURT. 
Civil Miscellaneous Application No. 39 of 
1932, 
June 29, 1932. 
Paap, O. J. axo Baown,J 
TAN MA SHWE ZIN— APPLIOANT 
versus 
TAN MA NGWE ZIN AND oTHERS 
RusPONDENTS, 

Letters Patent (Rang.), cl. 87—‘Final order— 
Order remanding case for further consideration— 
Cardinal issue in suit finally determined—Order, 
whether final order. 

Though an order of remand, 
for further consideration, prima facie, 
purport finally to dispose of the rights 
ties, yet ifthe effect of the orderis thatthe court 
has finally determined the cardinal issue in the 
Buit, and only subsidiary and subordinate issues 
remain to be decided, the remand order isa final 


remanding a case 
does not 
ofthe par- 


order within cl.37 ofthe Letters Patent and ap- 
pealable as such. Bazson v. Altrincham Urban 
District Council (3) and Muzher Husain v. Bodha 
Bibi (6), relied on. Ramechand-Manjimal v. Gover- 


dhandas -Vishandas-Ratanchand (1) and Rahimbhoy 
Habibbhoy v. Turner (5), referred to. [p. 275, col.2.] 

Civil Miscellaneous Application arising 
out of an order of the Rangoon High Court 
in Civil Furst Appeal No, 126 of 1931. 

Mr. Jeejeebhoy, for the Applicant. 

Mr, Macdonne’, for the Respondents. * 

Page, C J.—This isan application for 
a ceriificate granting leave to appsal to 
His Majesty in Council. 

It is common ground thatthe value of the 
subject-matter in dispute at the trial and 
involved in the appeal to His Majesty in 
Council is over Rs. 10,000, and we are 
satished that a substantial question of law 
betweenthe partias is involved in the appeal, 

The question is whether the order. frem 
which an appeal to his Majesty in Oouncil 
issoughtis a final order within cl. 37 of 
the Letters Patent. 

Now in Ramchand Manjimal v. Gaverdhan 
Das Vishandas Ratan Chand (1) Lord 
Oave who delivered the jadgment of the 
Jadicial Committee, observed: 

“The question as to what is a final order was 
considered by the Court of Appeal inthe cases of 
Salaman v Warner (2), Bazson v, Altrincham Urban 
District Council (3) and Isaacs v. Salbstein (4). The 
effect of those and other judgments is that an order is 
final if it finally disposes of the rights of the parties.” 

In Bazson V. Altrincham Urban District 
Council (3) Lord Alversioae, O. J., obssrv- 
edi— 

(1) 56 Ind. Gas, 302, 471. A, 124 at p. 127; 24 O. 
W. N. 721; 18 A. L.J.591; 22 Bom. L, R, 606; 39 
M., L J. 27; 12 L. W, 15;2 U. P. L. E. (P. O.) 94; 
(1920) M. W. N. 407; 28 M. L.T. 87; 47 O. 918; 14 


8. L. R. 191 (P.O). 
2 (1891) 1 Q. B, 134; 60 L. J. Q. B. 624; 39 W. R. 


547. 
(3) (1903) 1 K., B. 547; 72L. J. K. B. 271; 51 W. 
R. 337; 67 J. P. 397; 19 T.L, R. 22631 G.R. 639. 
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uTtgeema to me thabthé realtest for determining 
this question ought to be this: Does the judgment or 
order,as made, finally dispose of the rights of ‘the 
parties ? If it does, then I think it ought to be treated 
as a final order; but if it does not, it is then, in my 
opinion, an interlocutory order." 

Now, the order in question is an order of 
remand, and on the face of it such an order 
which remands a case for further considera- 
tion, prima facie does not purport finally 
to dispose of the rights of the parties. 
But, as was pointed out in Rahimbhoy 
Habibbhoy v. Turner (5) and Muzher Husain 
y. Bodha Bibi (6) if the effect of the order 
is thet the court bas finally determined 
the cardinal iseue inthe suit, and only 
subsidiary and subordinate issues remain 
to be decided, the remand order isa final 
order with el. 47 of the Lsttera Patent, and 
appealable as such. 

In the light ofthe law thus enunciated 
can it be said that the order of remand 
from which it is contended that an appeal 
lies to His Majesty in Oouncil in the 
present cace wasa final order? To deter- 
mine that question it is necessary to consi- 
der what were the matters in iesue between 
the parties, and what the court decided. in 
the order under consideration. 

We have heard thelearned Advocates © 
on behalf of. the applicant and the rəs- 
pondents, andit is common ground that 
the only matter that was in issue between 
the parties was whether the will of a 
Chinese Buddhist woman, under which 
certain property had been bequeathed to 
certain religious .and charitable . uses, 
was pro tanto null and void by reason of 
the provisions of s. 118 of the Indian 
Succession Act (XX XIX of 1925), 

The learned Advocate for the applicant 
referred to paras. 5, 6 and7 of the plaint, 


which rua as follows:— 

“5, By the said will the late Tan Ma Thin bequeath- 
əd toreligiousand charitable uses the properties 
apecified inthe attached Schedule O which plaintif 
prays may ba read as part of this plaint. - 

“8 Thesaid willofthe late Tan Ma Thin though 
executed more than 12 months before her death 
was not deposited ina place provided by law for the 
aafe custody of the wilis of living persons within 
aix months from its execution or atany time. 

“7. Plaintiff avers that the said bequests to reli- 
gious and charitable uses of the properties set 
forth in the attached Schedule ‘CO’ are null and 
void and thatthe said Tan Ma Thin died intestate 
in respect of the said properties.” 

Having regard to the form of the plaint 
the learned Advocate for the applicant 

(4) (1916) 2 K. B. 139; 85 L. J. K. B. 1433; 114 L. 
T. 924; 60 S, J, 444; 32 T. L. R. 370. 

e? 18 I. A’ 6; 15 B. 155; 5 Sar, 639; 15Ind, Jur, 75 


<0). 
a’ 22 LA, 1; 174.112; 5MyL, J. 20; 6 Sar, 580 
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` conceded thatthe claim of the plaintiff 
that the bequests of the property in 
Schedule “O” were null and void was 
based, and based only, upon 8.118 of the 
Indian Succession Act, and that unless the 
plaint is amendedit would notbe open to 
the applicant to contend that such bequests 
were null and void upon any other ground. 
It followe, therefore, upon that footing 
that thecardinal issue in the case was 
whether or not this will was governed 
by the Indian Succession Act (XXXIX of 
1925), 

The Court of Appeal has held that, in- 
asmuch as the testatrix was a Ohinese 
Buddhist, her will was not governed by 
the Indian Succession Act, but by the 
personal law to which Ohinese Buddhists 
in Burma are subject*. It follows, therefore, 
that the court by the remand order finally 
disposed ofthe alleged right of the appli- 
cant to set aside the bequests of the prop- 
erty in Schedule C upon the ground that 
such bequests were null and void by reason 
of s. 118 of the Indian Succession Act. 

In these ciriumetances, in my opinion, 
the remand order decided “the cardinal 
point of thesuit, andas afterthe decision 
of the High Court that can never be 
disputed again, their order is final not- 
withstanding that there may be subordi- 
nate enquires to make,” per Lord Hobhouse 
in Muzher Husain v. Bodha Bibi (6).- 

The learned Advocate for the respondents 
did not oppose the present application 
but it ia incumbent upon the court to be 
satisfied that the conditions precedent 
have been fulfilled before an order is 
passed granting leave to appeal. 

For these reasons the application succeeds 
and a certificate of leave to appeal to His 
Majesty in Council will issue, 

- Brown, J.—I agree. 
N./4. ` Leave granted. 
*9e0 137 Ind, Cas, 11; 10 Rang.91—| Ed.) 





MADRAS HIGH COURT. 
Oriminal Berinion, Peng No. 214 of 
1932. 

(Oriminal Revision Petition No. 199 of 
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3 
July 25, 1932. 
JAOKSON AND MoOKETT, JJ. 
KOVURU SUBBAYYA AND oTHERS— 
AcousED—PATITIONERS 
Versus 
PETA VEERAYA—OCompLatnant— 
a , RESPONDENT. 
Criminal Precedure Code (Act V of 1898) 6. 162— 


KOVURU SUBBAYA V. PETA VERBAYYA. 


141 1.0, 
Statement mot made in the course of investigation of 
offence regarding which trial is held—Admissibility 
—Complainant in assault case—If can be cross-exa- 
mined on statement made to Police during investiga- 
tion of another ease, 

The complainant in an assault case can be cross- 
examined on behalf of the accused by confronting 
him with a statement which the complainant made 
to the Police when they were investigating a case 
different from the case of assault, 

Where the statement hasnot been made in the 
course of investigating the offence in respect of which 
the trial is held, neither the main part of e. 162 
nor the proviso has any application. 


Petition under ss. 435 and 439 of the Oode 
of Criminal Procedure, 1898, praying the 
High Oourt to revise an order of the Court 
of the Second Olass Magistrate, Ponnuru 
(Guntur District), dated the 2lst Januaay 
1932, and made in O, O. No, 315 of 1931. 

Mr. P. Satyanarayanna Rao, for the Peti- 
tioners. 

Mr. K, Kotayya, for the Respondent. 

Mr. K.N. Ganapati, for the Public Prose- 
cutor, for the Orown, ye et 


Order.—The point raised in this revi- 
sion case is whether on behalf of the accus- 
ed in an assault case the complainant can be 
cross-examined by confronting him with 
a statement which the complainant made 
to the Police when they were investigating 
a theft case, a case different from the case 
of assault. (The case of assault was not 
under investigation by the Police.) 

A statement made to the Police is as 
good evidence as ‘a statement made to any 
other person save for certain exceptions to 
be found in the Evidence Act and in the 
Oode of Oriminal Procedure, 

In 8.162,Oriminal Procedure Code, it is laid 
down that a statement made to the Police in 
the course of an investgation of an offence 
cannot be used as evidence at any trial in 
respect that offence, with the proviso that 
such a statement may be used by the 
accused to contradict a prosecution wit- 
ness. 

But when the statement has not been 
made in the course of investigating the 
offence in respect of which the trial is 
held neither the main part of s. 162 nor the 
proviso has any application. 

If in an investigation of theft A says to 
the Police that B and C beat him, that 
statement can be proved when D and Eare 
being tried for assault, the trislin no way 
being in respect of the investigated theft, 
Though of course if in any way the assault 
had been under investigation by the Police 
the statutory bar would apply. 

The Magistrate did wrong therefore to 
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shut out this evidence. His mistake is 
apparently reading s. 162 as “disallowing 
all statements to Police Officers”, as 
though there were a full-stop after “tor any 
purpose”. But these words are clearly 
qualified by: (for any purpose) “at any 
trialin respect of any offence under investi- 
gation at the time when such statement 
was made.” 

If it is sought to use the statement at a 
trial in respect of some offence which was 
not being investigated when the statement 
“was made, there isno statutory bar whatso- 
ever to ite.use,And of course the proviso only 
applies to such trials in which there is a 
statutory bar. 

The petition must be allowed and the 
Magistrate is ordered to proceed as directed 
herein. 


K. K./A. Petition allowed. 


pa al 


RANGOON HIGH COURT. 
Civil Miscellaneous Application No. 48 of 
1932. 

June 29, 1932. 

- Pagan, O. J., AND Brown, J. 
AISHA BEE BEE—APPLIOANT 
versus 
NOOR MUHAMMAD AND oTHERS— 
RasPonDENT. 

Letters Patent (Rangoon), cl. 87— Final order — 
Order refusing leave to appeal informa pauperis— 
Appeal to Privy Council. 

‘An order refusing to allow a party to appeal in 
forma pauperis, is not a final order within the 
meaning of cl. 37.0f the Letters Patent, Rangoon 
High Court, and certificate to appeal tothe Privy 
Qouncil from such an order cannot be granted. 
Ramchand-Manjimal v. Goverdhandas Vishandas 
Ratanchand (1), referred to. 

Civil Miscellaneous Application from an 
order of the Rangoon High Oourt in Oivil 
Miscellaneous Application No. 24 of 1932, 

Mr. Kalyanwalla, for the Applicant. 

Messrs. Anklesaria and Khan, for the 
Respondents, 

Order.—This is an application 
for a certiicate granting leave to appeal 
to His Majesty ia Council from an order 
of this court refusing to allow the appli- 
cant to appeal tə the Court of Appeal 
in forma pauperis. It is contended that 
such anorder isa final order within cl. 37 
of the Letters Patent. 

In Ram Chand Manjimalv Goverdhandas 
Vishandas Ratanchand (1). Lord Oave 

(1) 56 Ind. Oas. 302; 47 I A. 124 at p.127; 24 
C. W. N.721; 181 A. L.J. 591; 22 Bom. L. R. 606; 
39 M. L. J. 27; 12 L. W. 15; 2 U. P. L. R (P. 0.) 
94; sie M. W.N. 407; 28 M. L. T. 87; 47 0. 918;. 
14 §. L. R. 191 (P. O), ; ` 
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Plainly it is not. 
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delivering the judgment of the Judicial 
Committee, laid down that:— 

“The questionas to what is a final order was 
considered by the Court of Appeal in the case of 
Salaman v. Warner (2), Bazson v. Altrincham Urban | 
District Council (3) and Isaacs v. Salbstein (4). The 
effect of those andother judgments is that an order 
is final if it finally disposes of the rights’ of the 
parties”. , 

The order from which it is sought to 
appeal to His Majesty in Council does’ 
not purport to affect the merits of the 
suit in any sense, or to determine the 
rights of the parties. This application 
is misconceived and is dismissed with 
costs: Advocates, fee five gold mohurs. 

N. A. Application dismissed. 

2 (1891) 1 Q.B. 734; 60 L.J.Q. B. 624; 39 W. R. 
(3) (1903) 1 K. B. 547; 72 L. J. K. B.271; 51 W.R. 
337; 67 J. P. 397; 19 T. L, R. 266; 1 L, G. R. 639. 

(4). (1916)2 K. B. 139; 85 L.J. K. B,1433; 114 L, 
T. 924; 60 8. J. 444; 32 T. L. R. 370, 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civil Appeal No. 9-B of 1931, 
September 12, 1932. 

Nivoar, A.J O. 

BINJRAJ AND aNoTHER—DEFENDANTS— 
APPELLANTS 

versus 
KISANLAL AND ANOTSE2—PLAINTIFF3— 

RESPONDENTS, 

Partnership—Suit for accounts without prayer for 
dissolution—When maintainable—Limitation—Article 
applicable—A ppeal against decree for accounts— 
Valuation and court-fee—Limitation Act (IX of 1908), 
Sch. I, Arts. 89, 116, 120. , $ 

Where the agreement of partnership expressly 
lays an obligation on certain partners as managing 
partners to render accounts at the close of each year, 
a suit by the other partners for accounts without 
a prayer for dissolution of partnership can be 
maintained. It is only where the relief of rendition 
of accounts cannot be granted without a dissolution 
of partnership that it is necessary. to sue also for 
dissolution. Kassa Mal v. Gopt ©), Krishnaswami 
Naidu v Jayalakshmi Ammal (3), Santhana 
Krishna Naidu v. Chellappa Aiyar (4), Raghubar 
Dayal v. Sheo Ram Das (5). Harji Mal-Mela Ram y. 
Kirpa Ram-Brij Lal (8), Fairthorne v. Weston (7) 
and Karri Venkata Reddi v. Kollu Narasayya (8), 
referred to. [p. 279, cols. 1 & 2 ] 

A suit of this nature is governed by Art 120 of 
the Limitation Act and not by ‘Art. 89 or Art. 116. 
Madhusuden Sen v. Rakhal Chandra Das (9), 
Hafiz- ud - Din Mondal v. Jadu Nath Saha 
(10), Annu Anathanigal v. Somasundara Anathani- 
gal (11) and Ramaseshayya v. Sri Tirupurasundart 
Cotton Press, Bezewada (12), referred to. [p- 280, col. 


2. 

Were a suit for accounts is decreed and the de- 
fendants prefer an appeal it is open to them to fix 
their own value of the subject-matter provisionally 
for the purpose of _court-fee. Chunni La} v.Sheo 
Charan (1), followed. [p. 278, col. 2.] 
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| First Oivil Appeal against a decree of the 
Additional District Judge, Khamgaon, 
dated the 20th December, 1930, 

Messrs. Y. V. Jakatdar and G, -G, 
Haiwalne, for the Appellant. 

Mr. D N. Khare, R.B., for the Respondent. 
_ Judgment.—This appeal arises out of 
a suit instituted by the respondents against 
the appellants for rendition of accounts 
and dividing profits of partnership busi- 
ness earned during the six years from 
1923-24 to 1928-29. The lower Court de- 
creed the claim and the defendants have 
preferred this appeal. 

The parties to this suit carry on business 
ofa ginning factory styled “Narsingh 
Jagannath Factory” situats at Malkapur, 
under an agreement of partnership. The 
plaintifs own three annas share in the 
partnership factory, while the defendants 
own the remaining thirteen annas. The 
defendants are the managing pariners of 
the factory. The suit was contested on the 
grounds that relief of an account of pro- 
fits of partnership could not be claimed 
without a prayer for dissolution of part- 
nership, that the suit wes barred by res 
judicata and O. II, r, 2, Civil Procedure 
Code, that the claim for profits for the 
period exceeding three years before the 
suit was barred by limitation and that 
the plaintiffs failed to perform their part 
of the contract to supply their quota of 
cotton for ginning purposes. The lower 
Court held that a suit for accounts without 
a prayer for dissolution of partnership was 
maintainable, that it was not barre.i by 
res judicata, thatthe suit was governed 
by either Arts 116 or 120 of Sch. I to the 
Limitation Act and that the whole claim 
was enforceable, It reserved the issue 
relating to the failure of the plaintifs to 
perform their part of contract by supply- 
ing cotton for ginning purposes for in- 
vestigation in proceedings following on 
the preliminary decree. 

The defendants have filed the appeal on a 
stamp of Rs, 10-8-0,declaring the provisional 
value of the subject-matter of the claim 
in appeal to be Rs. 140, An objection is 
raiced by the plaintiffs as to the valuation 
of the claim in appeal for purposes of 
court-fees. There is indeed divergence of 
judicial opinion on the question but I 
prefer to follow the view teken in Chunni 
Lal v.. Sheo Charan Lal (1) where the 

usstion is exhaustively oiscussed and hold 
that ib is open tothe appellants in such 

(1) 89 Ind, Oas. 122; 47 A. 756; L. RGA, 362 
Oiv; 23 A, L. J. 725; A. I R. 1995 All, 787, 
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cases to fix their own value provisionally - 
fur the purpose of court-fees, and reject . 
the respondent's objection. 


The question of real importance which 
has been argued at great length is whether 
the suit as framed for rendition of ac- 
counts of the profits of the partnersbip 
without asking for dissolution is tenable ? 
In Kassa Mal v, Gopi (2) it was held that 
a suit brought by one partner against 
another which involves the taking of 
partnership accounts prior to dissolution 
is maintsinable only in exceptional cases. In 
that case the widow of one partner sued the 
surviving partner in respect of certain 
losses of a partnership concern and to 
recover a moiety of moneys expended in 
advances made to certain persons by her 
husband on behalf of the partnership, 
On a review of some English authorities 
their Lordships held that in case of 
breach by a partner of a.specific coven- 
ant in the articles of partnersip, suit can 
lie prior to dissolution and as their Lord- 
ships did not find any such specific ag- 
reement in the case they were dealing 
with, they declined to entertain the suit. 
This case was referred to in Krishna- 
swami Naidu v. Jayalakshmi Ammal (3) 
where alsotherale was enunciated that 
if a partner asks for an account without 
asking for a dissolution, the court must be 
satisfied that there are special grounds 
for granting the prarer, which grcunds 
mutt be alleged by the plaintiff and the de- 
fendant must have an oprortunity of showing 
cause against. In Santhanakrishna Naidu v. 
Chellappa Aiyar (4) the suit as framed was 
regarded as relating to one item of the 
partnersbip aczount and a prayer fcr con- 
verting the suit into one for dirsolution 
and general account was refused. The 
aforesaid authorities relied on by the ap- 
pellanis do not lay down any absolute rule 
debarring the suit by a partner for accounts 
of profits of partnership prior to dissolu- 
tion. On the other hand, they declare that 
in special circumstances the suits of such 
a nature as the present one are permissible, 
In Raghubar Dayal v. Sheoram Das (5) the 
suit by a partner against his co-partners 
alleging that an account of the partnership 
has not been furaished according to en 

(2) 9 A, 120; A. W. N. 1886, 316. 

(3) 130 Ind. Oas. 766; 54 M 671; 60 M. L. J. 315; 


33 L. W. 307; A. I.R. 1931 Mad. 300; Ind. Rul. 
(1931) Mad. 462; (1931) M. W. N. 497. 
(4) 101 Ind. Cas. 390; A.I. R. 1927 Mad. 650; 25 


L. W. 506; 38 M. L. T. 345, 
(6) 1A, Lid. 94, 
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express stipulation in the agreement of 
partnership and asking for rendition of 
accounts was held‘ to be unexceptionable. 
The condition in the articles of agreement 
was as follows:— 

“The account of profit and loss for ten years will 
be adjusted at the end of each year, and in respect 
of the eleventh year after one-and-half years. The 
amount of profit or loss shall be credited or debited 
to each partner.” 
and the plaintiffs’ cause 
stated in these terms: — 

“The factory was carried on from May 25, 1899, 
to August 1,1900, but the defendants did not render 
account tothe plaintifis according to the conditions 
of the deed of agreement, and did not carry on the 
factory after that date, nor do they agree to anything 
in spite of the plaintiffs’ insistence and readiness.” 
And the ralief claimed was 

“That the defendants may be called upon to 
formally rendtr account for one year to the plaintiffs 
according to the agreement.” 

In Harji Malmela Ram v. Kirpa Ram- 
Brij Lal (6) a suit was for a settle- 
ment of partnerahip account of one year 
from the 15th June, 1914. to 15th 
June,1915. It was held that as the suit 
was. one in respect of a specific condition 
in the agreement of partnership the suit as 
framed would lie without a prayer for 4 
dissolution of partnership. Whatever res~ 
trictions there existed, in reapect of suits 
by partners inter se, in the English Oourts 
of Eyuity in former times, they were relax- 
ed by the Judicature Acts Lindlay in his 
Law of Partnership, 9th Edition, observes 
. at vage 60:, that | 

“Tt was formerly considered that no account bet- 
ween partners could be taken in equity, save with 
a view to a dissolution, anda bill praying an account 
‘but not a dissolution had been held bad on demurrer. 
But this rule has been gradually relaxed, for it has 
been felt that more injustice frequently arose from 
the refusal of the court to do less than complete 
justice, than could have arisen from interfering to 
no greater extent than was desired by the suitor 

_ aggrieved.” f 
in the note appended at page 6640n the 
law as it stood before the Judicature Acts, 
it is stated that “even under the old law an 
action might be maintained for not render- 
ing accounts and dividing profits (page 665). 
The suits for accounts among the partners 
may be of two kinds, one for a general ac- 
count of the deslings and transactions of 
the firm, with a view to the winding-up 
of the partnership, and another, a more 
limited account, directed to some particular 
transaction as to which a dispute has 
arisen: Lindlay at page 601. Singhal in 
his Law of Partnership in British India, 
2nd Hdition, at page 359, after reviewing 


of action was 


(6) 66 Ind. Oas. 478; 2 Lah. 381; 
Lah, 495. 


A, I. R, 1922 
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various English and Indian authorities | 
summarises the law in these wordaz teri,” 

“It is clear that where a partner withholds:the 
annual profits of a concern from a member of, the 
firm, the partner excluded from the profits may 
bring asuit for an account and for his share of 
the profits and such a suit should not 
be dismissed for the reason that the plaint- 
iff does not claim a dissolution. To hold differ- 
ently would be contrary to the principles of just- 
ice, equity and good conscience; it is the duty 
of the courts to bring about the fulfilment of the 
expectations of the parties, and where a partner- 
ship has been entered into for a fixed term, the courts 
should not permit a partner to drive the others to a 
dissolution Every partnership is for the acquisition 
of gain, and if a partner wereallowed to exclude his 
co-partners from the profits of the business, the very 
object of the partnership would be frustrated and it 
would come to a premature end.” h ; 

The principle was settled in Fairtherne v. 
Westen (7) where the objection was over- 
ruled on the ground that 

“If thecourts failed to grant the relief prayed 
for, a person fraudulently inclined might, of his. 
mere will and pleasure, compel ‘his co-partner to 
submit tothe alternative of dissolving a partner- 
ship, or ruinhim by a continued violation of the 
partnership contract.” | f 

The rule was succinctly stated in Karri 
Venkata Reddi v. Kollu Nallu Narasayya 
(8) as follows:— 

“In regard to suits by one partner against an- 
other for a partial account, the general rile, 
as applied in India, is that if the account is sought 
in respect of a matter, which though arising out of 
partnership business, or connected with it does not 
involve the taking of general accounts, the Court will 
asarule give the relief, applied for. It will be for 
the Court to determing under what circumstances it 
will be equitable to order a partial aczount, having re- 
gard tothe rights of the parties under the con- 
tract. There is no rule of law now in force that 
a partial account can be ordered only under excep- 
tional circumstances.” | i 

The foregoing review of the authorities 
establishes that unless the relief of rendi: 
tion of account cannot be given with- 
outa dissolution of partnership as when 
the general accounts of the partnership 
business are demanded, that it would not be 
necessary to sue for a dissolution of part- 
nership: but when the suit relates to mat- 
ters incidental to the partnership and seeks 
to compel the partners to discharge the 
obligations undertaken by them under the 
agreement of partnership, it would not. be 
necessary to sue for a dissolution of partner- 
ship. Ina case when the partner has a. 
lawful grievan“e arising out of non-fulfil- 
ment by other partners of the terms of the 
contract, Courts would not be justified in 
refusing to afford relief forthe simple reason 
that the parfnershin is a matter of mutual 

(7) (1844) 3 Haris Report 387; 13 L. J. Oh. 263; 
8 Jur. 353; 64 R. R. 342. 

(8) 1 Ind, Oas. 384; 32 M, 76; 19 M, L, J.10;4 M, 
L. T, 496. 
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confidence, and that the mutual relations of 


the-partners must be settled without any. 


intervention by the court. 

Inthe present case the agreement of par- 
tnership expressly lays an obligation on the 
defendants as managing partners to render 
accounts at the closs of each year in the 
month of May vide cle. 8,9,20 and 21, 
Ex, P-1. The plaintiffs claim that the 
accounts be made of the profits which 
accrued every year and that they should be 
distributed among the partners, The 
plaintifis‘sre only asking the Oourt to en- 
force the‘specific terms which were intro- 
ducéd-in the agreement for the purpose of 
ensuring a fair and smooth working of the 
partnership. The profits of each year are 
mesnt to be divided among the partners; 
and such a division does not involve dis- 
solution of partnership, but, on the contrary, 


postulates'its continuance. For these rea- — 


sons I. réject the appellants’ contention that 
the suit as:fradmed is- not- maintainable. 

The claim in this suit relates to the ac- 
eounts of partnership for six years com- 
mencing from 1923-24 and that could not 
obviously be included in the suit No. 15 of 
1923. The. suit is therefore not barred 
either under.s, 11, or O. II, r. 2, Civil Pro- 
cedure Code. 


The next question is as to the specific 
article of the-Limitation Act which applies 
‘to. the present case. lt is urged for the 
appellants thas the case is governed by 
Art: 89 as the suit in so far as it is one for 
accounts i3 one between principal and 
agent, No doubt, every partner is deemed to 
be an agent of the psrtnership, but I 
fail to see how an individual partner can 
be regarded as an agent of another individu 
al partner.In case of agents the cause of ac- 
tion for rendition of scsounts accrues either 
after demand and refusal or when the 
agency terminates, and if the suit is bro- 
ught within three years after any of these 
evente, the principal is entitled for tke 
account for the entire period of the agency: 
see Madhusudan Sen v. Rakhal Chandra 
Las Basak (4) In the present case the 
plaintiffs base their suit on an express 
agreement to distribute the proits every 
year in the month of May. The plaintifis 
do not sue the defendants as their agents 
but want that the parties to the specific 
contract should be compelled to perform 
their part of the contract. Oonsequently 
the cases relied on by the appellants, viz., 


sai) Ind, (as. 697; 43 O 248; 290, L. J. 
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Hafiz-uddin Mandal v, Jadu Nath Saha (10) 
Madhusudan Sen v. Rakhal Chandra Das 
Basak (9) and Annu v, Soma Sundara (11) 
can have no application. Nor do I think that 
the case is governed by Art.116 since as 
pointed out in Rama Seshayya v. Sri Tri- 
purasundari Cotton Press Bezwada (12) 
a suit for accounts can hardly be treated 
as one for compensstion for breach of an 
agreement. As dissolution of partnership 
is not prayed for, Art, 106 is not apposite, 
The suit not béing specifically provided 
for in any of the Articles of the Limitation 
Act it will be governed. by the residuary 
Art. 120. I, therefore, hold that the suit 
is not barred by limitation. i 

The result is that the appeal stands dis- 
missed with costs. Pleader’s fees*Rs. 50. 

A. Appeal dismissed. 
gat) 35 O. 298; 70. L. J, 279; 20 W. N. 


(11) 131 Ind. Cas, 165; 54 M. 654; (1930) M. W. 
N, 1199; 33 L. W. 1; A. LR.1931 Mad. 185 (2); Ind; 
Rul. (1931) Mad. 501.’ ` 

(12) 94 Ind. Oas. 515; 49 M. 468; A. I. R. 1996 
Mad. 615; 50M: L. J. 520; 24 L.W. 102; (1996) M. 
W. N. 450, 


SIND JUDICIAL COMMIS. 
SIONER’S COURT. 
Oriminal Reference No. 123 of 1939. 
July 4, 1932, 
Ferress, J. O. AND Aston, A. J. O. 
EMPHROR—Appnriosntr 
versus 

DHARAMDAS LILARAM—Oppongnr, 

Penal Code (Act XLV of 1860), ss. 71, 409—Convie- 
tion at one trial for more than one offence—Separate 
sentences, if can be passed—Criminal Procedure Code 
(Act V of 1898), s.385—‘May’, significance of. 

Where an accused person is convicted at one trial 
for two or more offences, the proper course for the 
court to follow is to pass aseparate sentence for each 
of the offences. Queen-Empress v. Wazir Jan (1), Queen~ 
Empress v. Nga Kyin (2), and Reg. v. Takaya Bin 
(3), referred to. . 

The word ‘may’ ing. 35, Oriminal Procedure Code, 
not only confers a power but also imposes the duty of 
putting itin use. 

Reterence in respect of the appellate order 
of Ferrers, J. O, and Aston, A. J.O., 
dismissing the appeal of the accused 
against the order passed by Dadiba O. Meh- 
ta, A. J. O. 0O 

Mr. D. N. O'Sullivan Fourth Assistant 
Public Prosecutor, for the Crown. 

Mr. Dipchand Chandumal, for the Op- 
ponent, 

Ferrers, J. C.—This proceeding arises 
out of Appeal No. 64 of 1932. In that case 
the court convicted” the accused of two 
offences, but it passed ona séntence ouly.. 
The legality of this procedure was called” 
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in question, and attention was invited 
to a ruling of the Allahabad High Oourt 
in Queen-Hmpress v, Wazir Jan (1). Mr. 
Justice Mahmood there laid it down that 
“where more than one offence is proved 
in respect of which the accused has been 
charged and tried, a ecnviction for each 
such offence must follow, whether s, 71 of 
the Indian Penal Code applies to the case 
or not; and, subject to the provisions of 
8.71, a separate sentence must bs passed 
in respect of each such conviction.” 

Notice was, therefore, issued to the 
accused to show cause why separate sente- 
nces should not be inflicted on the two 
charges on which he was convicted. 

The facts stand thus :— i 

Dharamdas Lilaram was an agent of 
Messrs. W. T. Henley’s Telegraph Works 
Company Ltd. By the terms of his agree- 
ment with his principals the agent was 
bound to pay direct into the Bank account 
of the principal all sums received by 
him for bare copper. The agent received 
three sums from three different customers 
in payment for their copper. He did not 
pay these into the bankiog account of his 
principal. He paid them into his own 
account. Charges were, therefore, framed 
against him iu these terms :— 

“That you being the agent of Henley's Telegraph 
Works Company, Ltd., and being in such capacity 
entrusted with the undermentioned amounts, com- 
mitted on orabout the date shown against such 
amount criminal breach of trust in respect of each 
such amount and thereby committed offences punish- 
able under s. 409 of the Indian Penal Code.” 

The Magistrate directed that the accused 
be tried by the Oovrt of Session on the 
above charges, 

The trial was duly beld accordingly and 
the result was that the accused was con- 
victed on two charges and acquitted on the 
third. A single sentence was then passed 
which wassimple imprisonment for twelv3 


months and a fine of Rs. 5000 or in 
default simple imprisonment for six 
months. 


We are asked to hold that euch a sen- 
tence is altogether inadequate for crimes 
which cut at the root of all commercial 
morality, and that in any case a single 
sentence for two offences is illegal. This 
latter contention resis upon the dictum of 
Mr. Justice Mahmood who has distinctly 
said that the omission to pass a separate 
sentence in respect of each separate offence 
is illegal, 

The answer to the question whether 
such an omission is an illegality depends 


(1) 10 A. 5B; A. W.N, 1887, 274. 
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upon the interpretation to be given to 
8.35 of the Code of Oriminal Procedure. 
That section is thus worded :— ` 

“When a person is convicted at one trialof two or 

more offences, the court may, subject to the provisions 
of s. 71 of the Indian Penal Code, -sentence him, för 
such offences to the several punishments prescribed 
therefor.........” 
Tne interpretation which has bean given 
to this section in Queen Empress v. Wazir 
Jan, (1) has already been quoted. That 
authority was followed in Queén-Empress 
v. Phakeera, Ratanlal’s Unreported, Or. 
Oases of H. O. B., 369, and on the strength 
of that decision a District Magistrate in 
Queen-Empress v. Mahomed. Ratanlal Unre- 
ported Or. Gases of H.0.B, 597 referred 
to the High Court Bombay, a case in which 
a Magistrate had remarked:— 

“J do not think it necessary to impose any separate 
penalty under s. 504”. 

The learned Judge who heard this re- 
ference placed the papers before a Full 
Bench. One of them was of opinion that 
the authorities relied upon did not sup- 
port the proposition that the High Court 
is bound to interfere in revision merely 
because separate sentences have not been 
passed. The other Judge however was of 
the opinion that “such a proceeding ia 
absolutely illegal, since the law requires 
that there must be some sentence passed 
however small, after conviction for an 
offence" The Ohief Justice and Judges 
of the Ful! Bench decided that itis not 
illegal to pasa one sentence for two offences ` 
when there are separate convictions for 
two distinct offences in the same case, 
but it is generally the proper course in 
such a case to pass a separate sentence 
for each offence. 7 

This decision leaves undetermined the 
question whether ins 39 of the Code of 
Oriminal Procedure the word“ may” is to 
be understood as tantamount to “must”. 
It is a point upon which two opinions are 
possible and two opinions have actually 
been held. Authorities for the affirmative 
have already been quoted. On.the negative. 
side, reference may be made to Queen Em- 
pres v. Nga Kyin (2), It was there said that 

‘the use of the word “may” shows that this section 


only permits and does not make it obligatory on 
courts to pass separate sentences in one trial.’ 


At fires sight it may well be said that 
there is no question to be answered; the 
word “may” is evidently merely permis- 
sive. But a question upon which High 
Courts have differed cannot be disposed of - 
by a fires impresrion, The history of this 


(2) (1872-1892) L. B. R, 271, ` 
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section ie somewhat remarkable. The 
words in the 1861 Code were ‘— 

` "Jt ghall be lawful for the court to sentence.” 

_These words have been amended to 
read:— F 

.“The Court may sentence. ; 

On this Mr. Justice Jardine has remarked 

that:— , h 

“The Pull Bench decision in Reg v. Takaya Bin 
Tamara (8) seems to settle that either a single sentence 
or separate sentences is lawful and proper. The 
Legisiature while aware of these decisions has not 


thought it necessary to change the word, “may” into 


41 t f 
“his is true, But the Legislature has 


thought it necessary to make a change in the 
wording. It has changed the original 
wording which was undoubtedly permissive 
and it has substituted a word of dubious 
import. 

in. the interpretation of stetutes, it has 
often been ruled that “may” is to be under- 
stood as equivalent to “ shall ” or “must, 

1728 Skinner K.B. Rep. 370 ‘May’ in the 
case ofa public officer is tantamount to 
shall. 1782 Atkyna Obancery Rep. III, 166 
“The words shall and may in general Acts of 
Parliament, or in private constitutions, are 
to be construed imperatively.’ Blackburn, 
J. in Bell v. Crane, (2). “There is no doubt 
that ‘ may”, in some instances, especial- 
ly where the enactment relatea to 
the exercise of judicial functions; has 
ben constructed to give a power to do 
the act, leaving no discretion as to 
the exercise of that power.’ | | 

{t may reasonably be conjectured that 
in making the amendment, the Legislature 
had this use of the word “may’’ in mind 
The original words were permissive; but 
they were altered. It is not to be supposed 
that the Legislature has altered the word- 
ing without intending to make some altera- 
tion in the sense. 

There can, I suppose, be no doubt that 
inthe Oodeof Oriminal Procedure there 
are places inwhich the word “may” is 
intended to bear an imperative sense. 
Section 149 is an instance. It saya— 

“ Byvery Police Officer mayi interpose for the pur- 
pose of preventing, and shall, to the best of his ability 
prevent the commission ofany cognizable offence, 


it is clear that the word “may” does not 
here leave the Police Officer sny option 
It he sees aman attempting to do murder 
it is notopen to him toestand by. He has 
not merely theright of interposing. It is 
his duty to interpose. 


(3) LB. 214. 
(4) (1873) B QB. O. A81 at p. 482; 42 La J. MO, 122: 
29 L, T. 217; 21 W. R, 911, ? 
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I suppose the same thing may be said 
of s. 17 (4) which is:— 

“The Sessions Judge may also when he himself 
is unvoidably absentor incapable of acting maka 
provision for the disposal of any urgent application. ` 

1 imagine that any Sessions Judge 
who interprets thes word “may” as being 
merely permissive and who. deliberately 
neglecta in the case supposed to make any 
provision forthe disposal of any urgent 
application would be guilty of a derelic- 
tion of duty. 

i am inclined to the supposition thatthe 
interpretation givan to this section by the 
learned Mr, Justico Mahmood is to be 
preferred to that which s:ems to have pre- 
vailed elaawhere, Isuppos3 that in this 
sectionthe word “may” not only confers 
a power but also imposes the dutyeof putt- 
ing it in use. IlamJad-to this conclusion 
by the consideration of other sections in 
the same Code. 

By definition an offence is an acié or 
omission made punishable by law. The 
offence with which weare here concerned 
is made punishable by s. 409 of. the Indian ` 
Penal Code. Buts. 409is not permissive. 
It is peremptory. It says whoever commits 
this offence ‘shall be punished’ in accord- 
ance with the specifications which follow. 
The accused in this case was charged with 
three separate offences. it was alleged that 
hehad misappropriated sums paid by 
three separate clients, Inaccordance with 
s. 303 the Jury returned a verdict on all 
the chargas on which the accused was tried. 
Oa two of these charges their verdict was 
guilty. Səction 30; (2) requires the Judge’ 
unless he proceeds in accordance with 
B. 562, to pass sentence on the accused 
according to law. ` 

It might possibly be argued that a single 
sentence of punishment for two distinct 
offences is really two sentences combined 
in one, Even if that contention were allow- 
ed it would still be desirable that the court 
should at least record what punishment 
it awards for each of the two distinct offen- 
cə?7. If this is not done it is always possible 
that complications may arise on appeal, 
and this possibility has been actually 
realized in somejrecorded cases: Ratanlal 409. 


My opinion, therefore, is that in this 
case the propsr course would hava been 
to pass a separate sentenca for each offence. 
This course weare now urged to follow 
andit has been pressed upon us that a 
more severe senteace ought to be inflicted 
than that which the Sessions Court has 
im posed, 
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On this we |have heard arguments on 
both sides. The practice of the Court has 
been that unless that the necessity for an 
enhancement [is both urgent and obvious, 
the court will/not increase the award of 
punishment made by a Oourt of Session. 
From that practice we do not in the present 
case find any|sufficient reason to depart. 

We think it proper to impose separate 
sentences for each of the two offences: 
but we do not propose to aggravate the 
burden of punishment which the appellant 
is to bear. 

We, therefore, santence the accusad to 
twelve months’ simple imprisonment for 
the major ahd six months for the minor 
of the two offences of which he has been 
convicted and we direct that such punish- 
ments shall run concurrently. The sentence 
of fine and ancillory sentence in default 
will stand as they are. 


N./4, Notice discharged. | 


' MADRAS HIGH COURT. 
Appeal Against APE Date Order No. 154 
of 19 


August 4, 1932. 
(Mapaavan Natr, J. 
PANOHAGNULASUBRAMANIAH— 
Pet: TIONER —APPELLANT 


° versus 
BAOHU PEDA OHENOHIAH— 
Ocunre-Petitiones—Rer PONDENT 

ExecutionDispute as toright to execute—Execu- 
tion of pro-note in favour of stranger by judgment- 
| debtor at instance of person declared tobe entitled 
to execute—Suit on pro-note—Decree—Reversal of 
order by High Court holding another entitled to 
execute—Hxecutability of decree on pro-note—Depend- 
ent judgments, doctrine of. 

When the right to execute a decreewas in dis- 
pute, the judgment-debtor executed a pro-note in 
favour of a stranger to whom A the person who was 
declared entitled to execute the decree by the first 
court, owed bome money and at his instance. After 
execution of] the pro-note, satisfaction of the decree 
was entered; The stranger in whose favour the 
pro-note was executed sued on it and obtained a 
decree. Inthe meanwhile the order of the trial 
Court as tothe right to execute the decree was 
reversed by/the High Oourt and B was held entitl- 
ed to execute the decree. It was contended that as 
A was found not entitled to execute the decree, the 
decree on the pro-note could not be executed : 

Held, that the decision of the High Oourt could 
not be held! to have superseded the claim on the 
promissory ;note and the decree on the promis- 
sory note was executable. Naganna v. Ravi Ven- 
katappayyal (5), followed, Shama Purshad Roy 
Chowdhury|v. Hurro Purshad Roy Chowdhury (1), 
Jogesh Chunder Dutt v. Kali Churn Dutt (2), Sri 
Raja Bommadevara Venkata Narasimha Naidu v. 
Ravi Venkatappayya (3), Secretary of State v. 
Ranganayajcamma (4) and Marriot v. Hampton (6), 
referred to 
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Appeal against an order of the Oourt of 
the Subordinate Judge, Nellore in A. 5, 
No. 103 of 1926 preferred againat that 
of the Oourt of the -District Munsif 
Kavali, in E. P. No. 1784, of 1925, in O. 8, 
No. 49 of 1924, 

Mr. M. Patanjali Sastri, for the Appel- 
lant. 

Mr. T. V. Ramanatha Ayyar, for the Res- 
pondentes, 

Judgment—This Oivil Miscellaneous 
Second Appeal arises in execution of the 
decree in O. S. No. 49 of 1924 The decree- 
holder is the appellant. In O. S.No. 463 
of 1914 one Savitri Ammal obtained a decree 
against the father of the present judg- 
ment-debtor and she died leaving a will 
bequeathing the properties to her son’s 
daughter one Subbammal. Her daughter 
Sundarammal claimed the right to execute 
the decree. It was held by the District 
Munsif and the District Court in appeal 
that the right to execute that decree rested 
with the daughter of Savitri, that is 
Sundarammal and not with Subbammal. 
By the time her rights were settled the 
judgment-debtor had died and in settle- 
ment of her rights one of thesons of the 
judgment-debtor, the present respondent, 
executed a promissory note in favour of 
her Vakil as she owed some amount to the 
Vakil. After the execution of the promis- 
sory note she entered up satisfaction of the 
decree. The suit out of which this applica- 
tion arises,O. S. No.49 of 1921 already referr- 
ed to,was filed by the Vakil in whose favour 
the promissory note was executed, against 
the respondent. He obtained a decree on 
19th February, 1924. The suit was filed on 
17th January, 1924. 

In the meanwhile Subbammal appealed 
against the order of the Courts passed again- 
st her in execution of the decree in O. S. 
No. 463 of 1914 to the High Oourt and the 
High Court held that the proper person en- 
titled to execute that decree was Subbammal 
and not Sundarammal. The order of the High 
Court was passed on llth March 1924. In 
reply to the execution of the decree in O, 
S. No. 49 of 1924 if is now argued by the res- 
pondent that since it was found that Sunda- 
Tammal was rot entitled to execute the 
decree in O. 8. No, 463 of 1914 there was no 
justification for the execution of the pro- 
missory note by the respondent in execu- 
tion of the decree ia her favour or in favour 
of her Vakil. Therefore it should be taken 
that thedecree inO S No.49 of 1924 is 
superseded by the High Court's order and 
that now there is no decree to execute, 
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This argument was accepted by both the 
lower Courts, 

The question of law involved in this 
Oivil Miscellaneous Second Appeal has 
been the subject-matter of a series of deci- 
sions beginning from Shama Purshad Roy 
Chowduryv Murro Purshad Roy Chowdury‘1) 
also see Jogesh Chundra Dutt v. Kali Churn 
Dutt (2), Sri Raja Rommadevara Venkata 
Narasimha Naidu v. Rani Venkatappayya 
(3), Secretary of State v. Ranganayakamma 
(4), Naganna v. Rani Venkatappayya (5) 

It is not necessary to discuss these deci- 
sions in detail as the latest decision in 
Naganna v Rani Venkatappyya (5), a deci- 
sion of the Privy Council, deals with all these 
cases. Init, it is stated that unless the 
decree that is sought to be executed has 
been superseded distinctly by the decision 
relied upon, the decree should be executed. 
Now, in this case it is clear that the decree 
in O. 8. No. 49 of 1924 has not been set aside 
at all and so long as it remains in force it 
has to be given effect to. The principle 
applicable to this case isthe well-known 
principle laid down in the English case 
Marriot v. Hampton (6). The principle is 
sufficiently clear but the difficulty arises 
in the application of the principle on ac- 
count of the decision in Shama Purshad 
Roy Chowdhury v. Hurro Purshad Roy 
Chowdhury (1). In that case as was pointed 
ott in Nagannav. Rani Venkatappayya (5), 
the decree which was sought to be executed 
was distinctly superseded by the decree 
which was passed in appeal in the coanect- 
ei proceedings. So long as that is not dis- 
tinctly superseded there can be no room 
for the argument that the judgment that 
is sought to be executed is a dependent 
judgment which must follow the result 
of the decision inthe maincase, The pre- 
sent case is much stronger than th- cases 
referred to having regard to the facts; for 
here, the promiesory note was not executed 
in favour of Sundarammal but in favour 
of a Vakil who is a total stranger. According 
tothe Privy Council decision even if the 

(1) 10 M. I. A. 203; 3 W.R. P. O. il; 2 Suth. P. © 
J. 103; 19 E. R, 948. 


2) 3 O. 30; 1 O. L. R. 5, 
3) 54 Ind. Cas. 647; 37 M. L. J. 591 at p. 
593. 
(4) 59 Ind. Oas, 568; 12 L. W. 33l; 43 M. 
793 ` 


(5) 76 Ind. Oas. 594; 46 M. 895; (1923) M. W. N 
554: 21 A. L. J. 726; A I. R.1923 P. O. 167; 33 M. 
L. T. 262; 45 M. L. J. 657; 25 Bom. L. R.1290: 18 
L. W. 913; 200. W. N.568; 39 O. L. J. 312; 50 I. 
‘A. 301 (P. 0). 
my (1797) Í T. R. 269; 2 Esp. 546;4 R. R. 
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promissory note was executed in favour of 
Sundarammal, still the decision of the 
High Oourt cannot be’ considered to super- 
sede the decision in QO. 8. No, 49 of 1924, 
more £0, when the promissory note was ex- 
ecuted in favour of a total stranger. 

Nothing has been brought to my notice 
to show that the High Court’s order speci- 
fically dealt with the order passed in O. 
S. No. 49 of 1924 and it is hardly likely that 
it would have referred to that order inas- 
much as that case was decided only about 
a month before the High Oourt’s decision. 
It appears to me that this case clearly 
falls within the principle laid down by the 
Privy Oouncil in Nanganna v. Ravi Venka- 
tappayya (5). It follows, tharfore, that the 
argument of the respcnient that the 
decree sought to be executed has been 
superseded as a result of the High Court's 
decision must be overruled. In the result, 
the orders of the lower Courts are.set 
aside. The Munisif will take the execution 
application on file and deal with itin ac- 
cordance with law. The appellant will get 
his costa throughout. 


N.K./A. Order set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Divorce Petition No. 5 of 1930. 
May 5, 1932. 

Fraurrs, J. O. 

W. D.—PETI1ICNER 


versus 
E. D. AND ANOTHER— RESPONDENTE 
Divorce Act (IV of 1869), 8. 2—Absence of 


respondents —Court’s duty of special circumspection— 
Discretion of court, exercise of—Jurisdiction—Domi- 
cile—Delay in bringing action—Effect. 

The absence of the respondents in a divorce case 
throws upon the court the duty of special circumspec~- 
tion. The court must look into all necessary circum- 
stances even though its attention is not called to them 
either by the parties or by an intervenor. The 
danger of collusion between parties must be care- 
fully borne in mind, especially where there has been 
a long delay in applying to the court for relief, The 
power of granting decrees for divorce should not 
be used without attentive circumspection and unremit- 
ting vigilance. [p. 285, col. 1.] 

A petitioner is not entitled to relief unless he pro- 
fesses the Christian religion and resides in India at 
the time of the petition and the marriage has been 
duly solemnized ın accordance with Act XV of 
1872. [p. 285, col. 2} 

Mere delay, though by itself, is nota bar to a peti- 
tion for divorce, | is a most material matter, which 
unexplained, would lead the court to conclusions fatal 
to the petitioner’s relief. Boulting v. Boulting (2) and 
Devasagayam Pitchamathoo v. Naiyagam (3), referred 
to. [p 286, col. 1.] 
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Mr. Nadirshah Naoroji, tor the Petit- 
ioner, 

. dudgment.—This is the petition 
of W. D. for the dissolution of his marriage 
with E. D. his wife. 

The respondent has not appeared to 
Tesist this application, nor has the co-res- 
pondent. Their ‘absence throws upon 
the court the duty of special cireumspec- 
tion. Decrees for other reliefs can be 
granted by consent: a decree for the dis- 
solution of marriage cannot. In India there 
isno public officer corresponding to the 
King's Proctor: but the court has a discre- 
tion incertain specified events either to 
pronounce a decree of divorce or to dismiss 
the petition, The exercise of this discretion 

“must be regular and systematic. For this 
purpose the Judge must make free use 
of his power to look into all necessary 
circumstances even though his attention 
is not called to them either by the parties 
„or by an intervenor. The danger 
of collusion between parties must always 
be borne in mind, especially where there 
has been, as in the present case, a long 
delay in applying to the court for relief. 
Williams v. Willzams and Padfield (1). 

The points which require attention are 
these: — 

Has the petitioner proved:— 

lstly, that he professes the Christian 
religion? ` 

2ndly, he resides in British India? 

8rdly, that a marriage between him and 

the respondent was solemnized in 
accordance with Act XV of 1872? 


4th, That E.D. has committed adultery 
with Y. M.? 

Sth. Ifso,has the petitioner been in 
any manner accessory to such 
adultery? 

6th, Has he connived at it? 

7th. Has he condoned it? 

8th. Has the petition been presented 
and prosecuted without collusion? 

9th. Has there been an unreasonable 
delay in presenting this petition? 

10th. Has the petitioner wilfully 


separated himself from his wife 
before her adultery and without 
reasonable excuse ? 
llth. Has he been guilty of such wilful 
neglect as to conduce to the 
adultery? 
In the present petition there is no prayer 
‘for damages or for costs. The questions 
‘which would require decisions if those 


(1) (1865) L. R. 1 P, & D. 29, 
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claims had been made do not therefore in 
this case arise. 

The first three points are not merely formal. 
They are required by s.2 of the Divorce 
Act. Unless the petitioner professes the 
Obristian religion and unless he resides in 


. India at the time of the petition, the court 


has no authority to grant any relief. Unless 
the marriage has been duly solemnized in 
accordance with Act XV of 1872 the court 
has no authority to grant the special form 
of relief whick is known as divorce. Any 
Ohristian marriage solemnized otherwise 
than in accordance with the provisions of 
Act XV of 1872 will be void. In such a case 
a decree of nullity of marriage might 
perhaps be pronounced; but there can be no 
dissolution of marriage. A knot which has 
never been tied cannot be cast loose. 

Many Oourts have made mistakes because 
they have taken these points for granted. 
The safer way is to put these questions 
definitely in issue and to cast at least a 
hasty glance at the foundation upon which 
the jurisdiction rests. In the present case 
that foundation is firm enough. There is 
no doubt that the petitioner professes the 
Obristian religion and that he resides in 
British India. Themarriage has been duly 
proved by a certified copy of an entry in & 
Marriage Register. Sachan entry can ke 
received in evidence of the marriage under 
the Ohristian Marriage Act, B. 80. 

A consideration of the issues which follow 
require a preliminary recital of the aver- 
ments which the petitioner has made, He 
was married in Bombay on 10th July 1925. 
He and his wife lived happily together at 
Karachi for seven months. She was then 
found to be with child and she went to 
Bombay to lisin under her mother’s care. 
In June 1926 the petitioner himself went to 
Bombay and entered the Wilson Oollege 
where he resided till July 1927. His wife 
was meanwhile residing with her parents at 
Byculla and he saw her there: but he did . 
not make a home for her nor live with her. 

In July, 1927, the petitioner returned -to 
Karachi. His wife refused to accompany 
him. For this refusal she gave no reasons, 
There had however been no quarrel of any 
kind, The petitioner therefore left his wife 
behind. She has had no money from him 
since 1926. 

Until 1929, the petitioner had no suspicion 
of his wife's fidelity. But in thatyear he. 
received a letter from Ephraim John Mackay, 
a motor-driver. This letter is not forthcom- 


‘ing, but it seems to have said, that the writer 


has seen E. D, in the company of Y.M, ata 
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place of public entertainment. The peti- 
tioner at oncə put the worst interpretation 
on this news. He did not write to his wife. 
He did not ask for her explanation. He did 
not write to her parents. He asked 
Ephraim to soy upon herand tosee what he 
could see. Ephraim followed her home. 
She had two children one of whom seemed 
to be about 18 months old. She was living 
in a block of flats where Y.M. wassaid to 
have apartments. Ephraim saw her several 
times in company with the co respondert, 
These averments, for there is nothing more, 
the court is asked to receive as @ proof of 
adultery. 

Assume Ephiaim'’s evidexcs to be 
altogether true. There ia in it no proof of 
adultery. The petitioner and his wife were 
both in Bombay till July 1927. A lawfully 
pegotten child might be torn at any time 
up to theend of April 1928. Such s child 
would appear to be about 18 months old in 
July 1929. The fact that the wife was seen 
with the co respondent at a public entertain- 
ment might suffice to put ahusband on en- 
quiry, but it would not suffice to convince a 
court of adultery. 

The information such as it was upon 
which the petitioner came to the conclusion 
that his wife had committed adultery was 
received by him in July 1929, This petition 
was not presented until the 28th of October 
1930. There wasthereforea delay of one 
year and three months. The Limitation Act 
by a. 29 (3) expressly provides that nothing 
in that Act shall apply to suits under the 
Indian Divorce Act. There is therefore no 
absolute bar of limitation. Nevertheless, 
when a charge of adultery is proved the first 
thing to which a court directs its attention 
is the delay which has occurred since the 
husband became aware of the fact. If that 
delay is long the court is indisposed to afford 
relief. ‘The partner who slumbers over such 
an injury makes the Judge the more wake- 
ful. The court is inclined to infer either an 
insincerity in the complaint or an acquiesc- 
ence in the injury: Boulting v. Boulting (2). 
That which isdone to one who is willing 
can beno injury. To put the petitioner out 
of reach of such suspicion a full and 
satisfactory explanation is required. Delay 
is not of itselfa barto the suit; but itis a 
most material matter, which, unexplained, 
would lead the court to conclusions fatal to 

the petitioner's relief: Cf Devasgayam 
Pitchamathoo v. Naiyagam (3) and A, C. E. 
(2) (1864) L. J. 33 P. & M: 33; 9L. T, 779; 358, W, & 
Yr, 399; 10 Jur. (N. 8.) 182; 12 W. R. 389, 
(3) M, H. O, R, 284, 
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itr ià.. 
Mitter v. J. ©. Mitter (4). 

A satisfactory explanation the petitioner 
has hardiy attempted to give. It seems he 
did nct like to go to court because it does 
a look nice. But at last he felt obliged to 

oit. 

This will never do. An explanation of 
this gort does not by any means displace the 
suspicion of connivance to which the delay 
gives rise. The petitioner himeelf has 
volunteered the remark that the co-respon- 
dent is a very rich man. In this man’s 
company he had seen his wife several times 
in Bombay. There in Bombay he left her; 
and he left her altogether dependent on her 
own resources. She had no money from her 
husband since January 1926. She was 
attempting to learn to write short-hand: 
but she was living with her parents and 
she had to baar the expenses of her confine- 
ment and many months entertainment of 
her infant and herself. This is wilful 
neglect which might easily conduce to 
adultery. That there has been adultery in 
fact is not proved: butif there has been the 
petitioner has disentitled himself to relief 
by wilful neglect before the fact and by 
unreasonable delay after it. l 

An important fact to be borne in mind is 
this; the petitioner is not resident in 
England: but the form by which he elected 
to be married ie the form of the Ohurch of 
England. The formularies of that Ohurch 
are explicit, Afterdue deliberation of his 
owa free will, in a place of worship, and 
before a Minister of Religion, the petitioner 
has pronounced a very solemn’ vow. - 
The import of that vow is as plain. 
as words can make it,. The spouses 
bind themselves in a union which 
no man can put asunder. It will last 
as long as they both shall live. Power to 
dispense from the obligation of this oath 
the courta certainly have: but it is a power 
which is not used without attentive 
circumspection and unremitting vigilance. 
Scrutiny of this kind applied to the aver- 
ments made by ths petitioner has not 
satisfied this court that he is entitled to the 
relief which he seeks. 

For thess reasons and in the exercise of 
the discretionary power conferred by s. 14, 
I decline to pronounce a decree of divorce 
and I dismiss this petition. 

N/a. Petition dismissed. 

(4) 12 0. W. N. 1009, 
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MADRAS HIGH COURT. 
Appeal against Order No. 294 of 1928. 
August 19, 1932. | 
VeNKaTaSUBBA Rao AND REILLY, JJ. 
P. RAMA NAIDU (DEOBABED) AND oTHERS— 
PLAINTIFF8—AtrPBLLANTS 
versus ; 
RANGAYYA NalIDU AND ornzrs— 
DEFEND «NT8—RESPONDENTS. 

Probate—Application for probate—Death of exe- 
cutor—Beneficiaries’ right to continue proceedings— 
Executor, whether acts in representative capacity— 
Judgment refusing probate, whether judgment in rem— 
Civil Procedure Code (Act V of 1908), O, I, r. 8,0. 
XXII, r. 8—Representative suits—O. I, r. 8, whether 
exhaustive. 

An executor who applies for probate acta in are- 
presentative capacity on behalf of all the beneficiaries 
under the will and consequently if she dies 
during the pendency .of the proceedings, any 
of the beneficiaries can, apart from the 
provisions of O. XXII, Civil Procedure Code, 
continue the proceedings in the original court or on 
appeal with the modification that the prayer must 
then be changed into one for Letters of Administration 
with the will annexed. Sarat Chander v. Nani 
Mohan (3) and Haribhushan v. Manmathanath (4), 
dissented from. Phakani v. Manki (5) and Sachindra- 
nath Maity v. Bepin Behari (6), referred to. 

Quere— Whether a judgment refusing probate of 
a will isa judgment in rem. 

Representative suits in this country, in which 
those who are by name on the record fight the battles 
and represent the interests, not only of themselves, 
but also of others, who are in effect, though not in 
name. parties to the suits from the beginning, are 
not confined to suits in which permission to represent 
other persons has been obtained under r. 8 of O,I, 
Oivil Procedure Code, 

Appeal against the decree of the Dis- 
trict Oourt, Ohingleput in O. S, No. 5 of 
1927. 

The Advocate-General and Mr. M, Venka- 
tasubbayya, for the Appellants. 

Messrs. S. Varadachariar, and R. Raja- 
gopala Aiyangar, for the Respondents. 

Venkatasubba Rao, J.—One Rama 
Naidu applied in the lower Oourt for 
probate of the will of the deceased. Oer- 
tain persons entered a caveat and the pro- 
ceeding became a contentious one. The 
lower Oourt, holding that the will has not 
been proved to be genuine, refused pro- 
bate and Rama Naidu filed the present 
appeal and died before the hearing. His 
sons have been brought on the record and 
an objection has been taken as to their 
legal competence to prosecute the appeal, 
and that is the first question that we have 
to decide. 

Rama Naidu besides being the executor 
is also the residaary. legatee. We cannot 
asa court of probate decide questions of 
construction; but it is not disputed that, 
in any view, Rama Naidu's sons would be 
beneficiearies, If the estate taken by the 
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deceased was an absolute one, his sons, on 
his death, become entitled to the legacy 
as his heirs; if, on the other hand, the 
bequest is to be construed as conferring 
onhim only a life-estate. the sons, by rea- 
son of the words “his male descendant,” 
would: take the legacy in their own right, 
In either case, the sons of Rama Naidu 
are persons entitled to a benefit under the 
will. 

The decision on the point raised depends 
upon the view the court takes of the true 
nature of the sons’ application. Is that to 
be regarded as an application under O. 
XXII, Oivil Procedure Oode. Is it neces- 
sary for the sons to make out that the right 
to sue in such a proceeding’ survives and 
they are their father’s legal representatives ? 
An epplicant under O XXII, r 3, must 
establish these two positions first, that ths 
right to sue survives, secondly, that heis 
the plaintifi’s legal representative. If the 
original p.aintiff in filing the petition in 
his character as executor represented the 
estate of the deceased testatcr, then, on his 
death, bis right may fairly be eaid to have 
devolved upon hissons. This follows from 
the construction which the Judicial Oom- 
mittee was disposed io place in Venkata- 
narayana Pillai v. Subbammal (1), upon 
the expression ‘legal representative’, when 
a contigent reversioner applied to besub- 
stituted in appeal in the place of the de- 
ceased presumptive reversioner, But, in 
my opinion, this isan inquiry which need 
not be pursued, for the applicant's right 
stands independent of O. XXII and this 
position, if realised, will clear the way of 
much irrelevant discussion. 

The question is not, have the applicants 
a right to be substituted ?; but is much 
more fundamental, have they a right to 
intervene at any stage of the proceedings ? 
If they can coms in at any time, the fact 
that the original petitioner has died can be of 
no consequence. Nor does it in principle 
make any difference whether they seek 
to intervene before or after the judgment 
was rendered by the first Oourt. ‘The ques- 
tion then resolves itself into this: Is a 
proceeding for the grant of probate (or 
Letters of Administration with a copy of 
the will annexed) a representative one; in 
other words, is the person who has com- 
menced it to be regarded as having done 
so in his representative or merely individual 


(1) 29 Ind. Oas. 298; 42 I. A, 125; 19M. L. T. 435; 
28 M. L. J. 535; 17 Bom. L. R. 468; 190. W.N. 641; 
2 L. W. 596; 38 M 406; (1915) M, W. N, 555; 21 O. L. J, 
515 (P, 0.) 
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character? In considering this question, 
there are two distinct matters which must 
not be confused. The right which a peti- 
tioner in such a proceeding aeserts isin 
one sense an individual cr a pereonal right. 
But because he asserts a personal right, 
the proceeding does not become one for his 
personal benefit, Anexecutor applies for 
probate, for instance, on the strength of 
his special right, which he derives from 
his appointment under the will, But is 
the proceeding on that account to be re- 
garded as having been initiated by him in 
his individual character? He may often 
possess no beneficial interest and his right 
may rest on no more than a bare legal 
title. The proper view to take is, that his 
object in commencing the proceeding is 
to get an adjudication in the interests not 
only of himself but of others, that the 
will propounded is genuine and valid. In 
inviting the court to pronounce in favour 
of the will, the executor is acting in a re- 
presentative, capacity that is to say, for the 
benefit of the whole class of persons, includ- 
ing himself, interested in having it estab- 
lished. The position of a petitioner for 
probate is not dissimilar to that of a plaint- 
if under O.I, r. 8, Oivil Procedure Code, 
What the. rule contemplates isa common 
interest and in the case of a petition for 
probate, there is an identity of interest 
on the part of the whole body of persons 
claiming under the will. One of the 
necessary incidents of a representative suit 
is, that any person for whose benefit it is 
instituted may intervene and ask to be 
made a party: Order I, r. 8, c).2. If a peti- 
tion for probate stands ona footing similar 
to that of a representative suit, it is right 
in principle to extend the analogy and 
hold that any ‘legatee or beneficiary may, 
ona proper case being.made out, intervene 
at any stage and claim to come on record. 
True, an executor when applying for pro- 
bate does not purport to act under O. I, 
r, 8. This remark applies equally to a 
presumptive reversioner who brings a suit 
in the life-time of a Hindu widow for get- 
ting rid of an adoption or an alienation 
made ‘by her. Nevertheless, the Judicial 
Committee has held in the case relied upon 
by the learned Advocate-General (Venkata- 
narayana Pillai v. Subbammal (1), already 
cited), that on the death of the presump- 
tive reversioner, the person next entitled 
to the reversion can be substituted in his 
place, on the ground that the presumptive 


_ yevergioner’s suit must be deemed to be a 


representative one, In that case, the Judi- 
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-cial Committee -refrained from: deciding ` 


whether or not- the adjudication in such a 
suit would operate as res judicata against 
the contingent reversioners not parties 
eo nomine to the action. But in alater case 
Kesho Prasad Singh v. Sheo Prakash (2), 
they point out that frcm the view taken 
by them in the earlier case, Venkatana1ayna 
Pillai case (1), the conclusion 
necessarily follows that judgment in the 
presumptive reversioner’s suit is binding 
even as between the persons not directly 
parties to the previous suit, 


The two questions, the right to intervene 
and the binding character of the judgment 
as res judicata are, as Mr. Varadachari 
rightly points out, interdependefit. Are 
the legatees entitled tointervene? If they are, 
the judgment given in their absence woula 
be binding upon them as res judicata, Does 
the adjudication operate as res judicata ?. 
Ii it doas, surely, they would have a right 
to intervene, for it would be unjust to hold 
that they would be bound by the judg nent 
and yet deny tothem the right of interven- 
tion, Explanation 6 to 8. 1l, Oivil Proce- 
dure Code, recognises this principle and 
provides that judgments in representative 
actions bind also persons who are con- 
structively parties, 

Mr, Varadachari, for the respondent, relies 
principally upon two cases of the Oalcutta 
High Oourt. In Sarat Chandar v. Nani 
Mohan (3) the application for the grant was 
made by the residuary legates who died 
pending the suit. On his death, his widow 
applied for being substituted. In refusing 
her request, Harrington, J., observes that the 
right to represent the estate has not devolv- 
edupon her. This cass was followed by 
Greaves, J., in Haribhushan v. Manmatha- 
nath (4). It was the son of the original 
applicant, the residuary legatee, that applied 
to be made a party, and his application was 
similarly rejected, In these two cases, the 
question was not presented to the learned 
Judges in the form in which we are now 
considering it, The only contention put 
forward was, that the applicants were enti- 
tled to ba substituted under O. XXII, r. 3, 
It was not argued that they had a larger 
right flowing from the nature of the proceed- 
ing, namely,a right tə intervene at any 

(2) 82 Ind. Cas. 962; 51 I. A. 381; A. I. R. 1924 
P. 0. 247; 100. & A.L. R.1105; 40 O. L. J. 461; 41 
M. L. J. 824; 46 A 831; 23 A. L. J, 168; 27 Bom. L, R* 
130; 21 L. W. 295; 10 W.N. 640; L. R,GA. (P. 0.) 1; 
29 0. W N. 606 (P, 

(3) 3 Ind. Oas. 005 36 0 799. 
(4) 51 Ind, Gas, 76; 45 0 862, 
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applicants rely, supports their contention. 
The facts in that case were similar to those 
in the present and it was -held that the heir 
could be substituted, The conclusion 
although baged on aground different from 


what we are adopting seems, in my opinion, 


sound, This remark applies to 
another case relied on by the applicants, 
Sachindranath Maity v..Bepin Behari (6), 
where also, on the death of the legatse who 
applied for probate, her representatives were 
. Substituted. Apart from authority, I am 
satisfied on principle that the sons of Rama 
Nuidu have been properly brought on the 
record. In the course of the argument, my 
learned brother drew sttention to a passage 
in Willi¢ms- on Executors, which most 
clearly and unequivocally supports my 
view. Ishali extract that passage, 
"TA legatee cannot set up a will after it has been 
litigated between the executor and next of kin, or 
between the executor and the executor of another 
will, and pronounced against, unless he can show the 
parties agreed to set aside the will by fraud or collu- 
sion, But ifhe is afraid the executor will not do 
justice, he may intervene for his interest pending.the 
suit, but apparently not after the hearing.” - 


Williams on Executors, 12th Edn, Vol. 1, 
page l3.. i l 

A further question was raised and argued, 
whether a judgment ofa Probate Oourt, if 
against a will, amounts or not to a judgment 
in rem unders, 41ofthe Indian Evidence 
Aot, On this point, several cases, such as, 
Chinnasami v. Haribandadra (7), Kalyan 
Chand Lal- Chand v. Sitabai (8), Saroda 
Kanto Das v, Gohind Mohan Das (9) and 
Ramani Debi v. Kumud Bandhu Mukerji (10), 
have been cited at the bar, butin the view 
I have taken, it becomes unnecessary to deal 
with that question and I; therefora rəfraia 
from dealing with it, © ; 

ln the result, I haya come to the conelu- 
sion that Rama Naidc’s sons hava been 
rightly brought on the record and ara 
‘entitled to prosecute sheep) peal, 


In the result, the appeal is allowed 
with costs ‘throughout’, : 

The Distric: Judge is accordingly 
directed to issue under -the provisions of the 
Indian Succession Act Letters of Administra- 
tion with a copy of the will annexed to the 
ae 128 Ind. Oas. 128; “9 Pat, 698; A. IR. 1930 Pat 


(6) 136 Ind. Cas. 543; 35 O. W. W. 1028; A, L 
R. 1942 Oal. 206; Ind. Rul. (1932) Cal, 223, 
(7) 16 M380, ) 


(8) 23 Ind. Cas. 325; 38 B 309; 16 Bom. L, R. ` 


' (9) 6 Ind..Cas, 912; 12 O. L. J. 91. 
» (10) 7.Ind, Gas, 126; 12 O, L, J. 185; 14 0. W. 3524, 
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appellants (the sonsof Rama Naidu) or any. 
ofthem as the District Judge may in his 
discretion think fit. f : 

Reilly, J.—Ll agree with my lesroed | 
brother that it is unnecessary on this 
occasion to express an opinion on the 
question whether a judgment refusing 
probate ofa will is a judgment in rem, 
though that question was argued before’ us 
at some length. On that question there is a 
conflict between the view expressedin this 
court and the Oalcutta High Oourt on the 
one hand and that of the Bombay High 
Court on the other. If Rama Naidu, the 
plaintiff, when he sought to prove the will 
in his suit for probate, was not only assert- 
ing his claim to be recognised as executor 
but can be regarded as seeking to establish 
the will as representing all the beneficiaries 
under it, then on his death any other 
beneficiary represented by him or any person 
succeeding to a benefit under it through his 
death could continue the procaedings either 
in the.original Oourt oron appeal, though 
the prayer for probate would‘ in those cir: 
cumstances, necessarily bs changed to’ one 
for Lattera of Administration with the will 
annexed. Representative -suits in this 
country, in which those who are by name 
on the record fight the battlesand represent 
tne interests, not only. of themselves, but also 
of others, who are in effect, though notin 
name, parties to the suits fromthe bəginn- 
ing, are not confined to suits in which 
permission to represent other psrsone has 
beea obtained ander r. 8 of O.I, Oivil 
Procedure Uode. Tost was recognisad by 
their Lordships of the Privy Oouncil. in 
regard to Hindu reyersioners in Venkat- 
narayana Pillai y, Subbammal, (1) Janaki- 
ammal v. Narayanasami Aiyar (11) and 
Kesho Prasad Singh v. Sheo Prakash (2), in 
regard to members of the pavlic interested 
in a public trust of a religious and charit- 
able nasture in Raja Ananda Raov., Ram 
Das Daduram, (12) and in regard to 
worshippers ina temple in Sankaralinga 
Nadan- v. Rajeswura Dorai (13). In 
Engiand that principle was long ago applied 
to. probate proceedings. In Il7aad in 
Bitileston v, Clark (14) Sir George Lee said 

(11) 37 Ind, Oas-161; 39 M 634; 20 M.L.T, 168; 


31M. L. J. 225; 14 A. L. J. 997; (1916) 2M, W.N. 
188; 20 O. W. N. 1323; 18 Bom. L. R. 856; 240, L. J, 


- 309; 4 L. W, 530; 43 1. A. 207 (P.O) 


(12) 62 Ind. Cas. 737; 48 O 493; 13 L. W, 318; (1921) 
M. W.N. 24; 17N L. R. 37,25 0. W. N. 794; 30M. L 
T. 194; 48 I. A. 121 (P. O.) 

(13) 31 M 238; 35 L A. 176; 12 O, W. N. 946; 80. L. 
J. 230; 10 Bom. Le R. 781; 18 M, L. J. 387; 4M, L. T, 


101 (P. 0.) ; 
(14) (1735) 2 Lee, 248; 161 E, Re 330, 
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_ A legates cannot set up a will after it has been 
litigated between the executor and the next-of-kin 
and pronounced against, unless he can show the 
Patties agreed to eet aside the will by fraud or collu- 
Sion, and so the Delegates held in Lewis v. Bullely (15); 
but a legates, if he isafraid the executor will not do 
Justice, may intervene in bis own interest", 


which is in effect quoted in the passage 
taken by my learned brother from Williams 
on Executors, In 1836 in Hayle v. Hasted 
(16) Sir Herbert Jenner described executors 
who prayed for probate of a will and 
codicil as 


“Gn effect representing and protecting the interests 
of all the parties benefited under those instruments.” 
Mr. Varadachariar contended that, when 
an executor prays for probate, he prays for 
something which is personal to himself, as 
no one but an executor can get probate. 
That is to look at the mere form of the 
proceedings and to ignora their real effect. 
As Sir Herbert Jenner said in the same 
case, 

“the executorsin the former will represent and are 
the protectors of the legatees under it, being specially 
entrusted by the deceased with the care and manage- 
ment of her property and to see her intentions carried 
into effect” and again “the executors were bound to 
the best of their ability to defend the interests of the 
lJegatees under the first will, of which they stood 
before the court praying probate and which they must 
be taken to haveconsideredas containing the last will 
of their testator and which as such it was their duty to 
see carried into effect; for it isnot the interest of the 


executors but the intention ofthe testator which is to 
be attended to”. 


It cannot be denied thatthe passages I 
have quoted represent the law in England 
to-day. An executor who prays for probate 
‘prays inform for something which can be 
granted to noone else. But the essence of 
the proceedings is that be seeks to establish 
a will, not for himself, but as the represent- 
-ative of those who take benefits under it. 
. If he fails in his duty, any of those whom he 
represents may intervene to curry on the 
. procesdinge, having in effect by representa- 
-tion through the executor been a party to 
. the. proceeaings from the outset. And, if in 
. the course of the proceedings the executor 
: drops out through death, it follows that any 
of these he has represented may similarly 
: Carry on the proceedings with the unessent- 
ial modification that the prayer must then 
: be for Letters of Administration with the will 
- annexed. There is no reason to doubt that 
the position is thesamein this country, 
This aepect of the matter, I think it is clear, 
. was overlooked in Sarat Chandra v. Nani 
Mohan (3) and Haribhushan v. Manmatha- 
nath .4),on which Mr. Varadachariar relies, 
where the petitions before the court ware 


(15) (1732) 1 Lec, 513 notes; 161 E, R. 189, 
(16) (1836) 1 Qúrt 236" 163 E, R. 80, 
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dealt with as if the only question arising WAS. 
how O. XXI] of the Code applied to them.. 
I agree that Rama Naidu’s sons are entitled 
to prosecute his appeal against the dismissal, 
of bis suit to establish the wil), (On the 
facts His Lordship agreed with Venkata- 
subba Rao, J.) 


N K./a. Appeal allowed. 


SIND JUDICIAL COMMIS.. 
SIONER’S COURT. 
Suit No. 132 of 1931. 
April 4, 1932. 
Menara, A. J. O. 
ALLAHBUX PINDOK AND oTapas— 
PLAINTiPF3 f 
versus 
SAINDAD ALLAHBUX AND OTHERS 
— DEFENDANTS 

Civil Procedure Code (Act V of 1908), s. 151, O. 
XXIII, r. 3, O. XLVII, r. i—Consent decree—Whee 
ther can be impeached by party consenting—Remedy 
of injured party—Estoppel—Companies Act (VII of 
1918), 8. 4—Plea as to non-registration—\Whether 
can be raised after passing of consent decree. 

Where in a suit for. dissolution of partnership 
and for taking accounts after a preliminary decree, 
dissolving the partnership und directing accounts 
to be taken, was passed by consent, the plaintiffs 
applied under s. 151, Civil Procedure Oode, to get 
the decree vacated on the ground that the partner- 
ship between the parties was illegal as being un- ' 
registered and in contravention of the provisions of 
6. 4, Companies Act : 

Held, that a decree passed by proper consent of 
both parties could not be set aside under the inher- 
ent powers of the court exercisable under s. 151, Civil 
Procedure Code, and that the only remedy of the 
injured party was to institute a suit to set aside 
al decres on the ground of fraud.  [p. 293, col. 
1. ¢ 

A party to a consent decree which the court 
had jurisdiction to pass is estoppėd from going be- 
hind the'terms to which he has voluntarily submitted, 
on the ground that the decres was wrongly passed. 
Such a decree can ‘be annulled only when the 
court has been misled by fraud- or mispresentation 
with regard to the consent of the party seeking to 
avoid the decree (p. 292, col. L] 

[Case Law discussed. | i , 

Mr. Jhamatmat Valiram; for the Plainta 
iffe. . < 7 4 ` 

Messrs Dipchand Chandumal and Chabal- 
das Rochiram, for the Defendants. ; 

Judgment.—Tne facts leading up to 
the filing of this application by the plaint- 


iff undere. 151 of the Oivil Protadure 


Code, mey briefly be noticed to start with, 
According to the plaint the plaintiffs and 
defendauts Nos. 1 to 11 entered into a 
-partnersbip in 1925 for the purpose of manu- 
facturing‘and selling ealt at- Karachi and 


-other places in India -under.thé name and 


style of “The Star Salt Manufacturing Oo.”, 
end obtained a 20 years’ license from.the 


‘Government of -Bombay for’ the purpose 
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commencing from May 15, 1927. Subsequent- 
ly in March, 1928, defendant No. 12 joined 
the business to supply the necessary capital; 
and adeed of agreement was executed by 
which the shares of the various partners 
were duly settled. This agreement was 
varied subsequently in certain respects. 
The plaintifis allege that ss defendan‘s 
Nos, 1, 2 and 12 have contravened the terms 
of the partnership agresmant the necessity 
has now arisen to file this suit for dissolu- 
tion of the partnership, for taking accounts, 
and for that purpose for appointment of 
a Recaiver, The parties arrived ata com- 
promise and 8 consent preliminary decree 
was passed dissolving the partnership and 
directing accounts to ba taken, by Messra, 
Qhabaldat and Khanchand wk were also 
appointed joint Receivers to take charge 
ofthe partnership concern and sell the sama 
with powers to manage the business in the 
interval. Thisdecree was passed on the 
12th of August last year. Subsequently the 
Oourt being moved in that behalf issued 
certain directions tc the Receivers on the 
21st of January, 1952. An auction of the 
suit property was advertised to take place 
on the 12th March, 1932. In the meanwhile 
the plaintiffs were advieed that the partner- 
ship between the parties was illegal not 
being registered as required by s. 4 of the 
Indian Oompanies Act, VII of 1913, and 
consequently filed this application under 
8, 151, Civil Procedure Code, praying that 
the preliminary decree might bə vacated 
thereby cancelling the order for the appoint- 
ment of Receivers and praying further that 
this suit should be dismissed on the ground 
that the partnership being illegal, the Oourt 
cotild not render any relief tọ. the partners 
of the nature asked for in thé plaint. 

The matter has been argued at great length 
before me by Mr. Jhamatmal Valiram on 
behalf of the plaintiffe-applicants, by Mr. 
Dipchand Ohandumal on behalf of defend- 
ants Nos, 1 tolland by Mr. Ohabaldas 
Rochiram on behalf of defendant No. 12. Mr. 
Jhamatmal has unblushingly admitted that 
although morally this appiication may be 
indefensible, his clients are perfectly entitl- 
ed to take advantage of the technicalities of 
law as soon as they discovered they could 
do so, Messrs. Dipchand and Chabaldas 
who oppose any interference at this stage 
maintain that.an application under e. 151, 
Oivil Procedura Code, cannot be entertain- 
ad, thateven assuming for the sake of 
argument that such an application is main- 
tainable the plaintiffs are estopped from 
putting forth such a prayer and finally - that 
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where & decree has been passed by coa- 
sent of parties the Court has no power to 
vary o7 alter it much less to vacate it oui 
and out without the consent of the parties. 
The first point to be determined is, assum- 
ing that the partnership is illegal, whe- 
ther the present application which invokes 
the Court’s inherent powers to substitute 
the consent decree by a decree dismissing 
the suit at once is not misconceived. Mr. 
Jbamatmal has principally relied on the 
rulings in Mewa Ram v. Ram Gopal (1) 
and Peary Choudury v. Sonoo Dass (2) for 
the propositions respectively that in the 
case of an association not registered though 
required by law to be registered, none of its 
members can sue in a Court of Law for par- 
tition; and that a Court has inherent powera 
to correct its own proceedinga when it has 
been misled. He has also relied on Velch- 
and v. Liston (3) that even an award can 
be set aside to prevent an abuse of the 
process of the Court. The case of Gurdeo 
Singh v. Chandrika, Singh (4) ia quoted by 
Mr. Jhamatmal in support of the conten- 
tion that not only the court has the 
power but it is the duty of the 
Court to cancel an invalid order;. the 
decision in Ali Mahomed v. Alia Kha» 
num (5) is quoted-and it is urged that a 
Court making an erroneous order has every 
tight to set it aside under the provisions 
of s. 151, Oivil Procedure Code, when the 
error comes to its notice and finally the 
decision in Maroti Sonar v. Chintaman 
Sonar (6) is quoted which is to the effect 
that when an order passed in ignorance of 
facts already before the Court is entirely 
wrong, the Oourt should remedy such a 
mistake by use of the inherent power given 
toi: unders. 151, Oivil Procedure Code, 
to prevent injustice. Mr. Jhamatmal has, 
however, not been able to quote a single 
authority in which a decree passed by 
proper consent of both parties was set aside 
under the inherent powers of the Court ex- 
ee under s. 15lof the Oivil Procedure 
ode, 
. The procedure for setting aside consent 
decrees is given in the commentary of 
Muila under s. Y6 of the Civil Procedure 
Code, at page 292 (9th Hdition, 1930), A. 
(1) 97 Ind, Cas. 90; 48 A. 735 at p. 749; 24 A. Lid, 
977; A. I: R. 1926 All. 591. 
‘~{2) 27 Ind. Oas. 628;19 O. W. N. 419, 
(3) 25 Ind. Oas. 371; 38 B 638; 16 Bom. L. R, 


17. 
a 1 Ind. Oas. 913; 36 C. 193 atp. 204; 50. L.J, 


{5) 30 Ind Cas, 230; 2 O. L. J.216. 
(8) 69 Ind, Qas. 112; A. Į. R1924 Nag. 58, 
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concent decree msy be set side on any 
ground which would invalidate an sgree- 
ment such as misrepresentation, fraud or 
mistake, This cannot be done by an appeal 
and it must be done by a fresh suit brought 
for the purpcee, In gome caces it may be 
done by an application for a review, butit 
cannot be done by a rule. In J. C. Gals- 
taun v. Kumar Pramathanath Roy (7) itis 
held thatit is wrong to ask a Court to 


review under O. XLVII a decree passed by’ 


consent even though fraud may haye been 
practicedcn the Court. The only way to 
amend or vacate such a decree is by a fresh 
suit, Where there are exprees provisions 
in the Code there can be no exercise of 
inherent powers under e. 151, In Sadho 
Saran Rai v. Anant Rai (8), it has been 
held that a Court is not competent either 
in review or under its inherent powers to 
set aside a compromise decree on the 
ground that the consent of the parties to 
the compromise was obtained by fraud. 
The only remedy of the injured party is to 
institute a suit to set aside the decree on 
the ground of fraud. It is only where it is 
found that the aggrieved party had not in 
fact consented to the compromise that the 
Oovrt may, under its inherent power, set 
aside a decree passed on the compromise, 
That is the view taken in Peary Choudhury: 
v. Sonoo Das (2) quoted by Mr. Jhamatmal, 
The Oourt had been misled with regard to 
the concent itself and so the decree was 
set aside. ltis perfectly clear that where 
there was no consent of both parties the 
decree passed could not have.the force of a 
consent decree and it might, therefore, be 
set aside on proof of absence of consent. 
In the present case it is not urged by Mr, 
Jhamatmal that hie cliente had not con- 
sented to the decree being passed, which is 
now sought to be declared a nullity. In 
Halsbury's Laws of England, Volume 23, 
para. 402 at page 169 it is stated that an 
application toset aside the compromise of 
an action cannot be made by a summons 
in the action an action should ba brought 
to get aside the compromise, In Kalianarama 
Aiyar v., Sivarama Chettiar, 51 Ind. Uas. 439 
(J), it is held that a consent decree wrongly 
passed owing tosome legal or technical de- 
fect is not a nullity ab initio. The Court has 
jurisdiction to pass a right as well as a 
wrong decree, and if it decides wrongly, 


the wronged party can only take-the course 
(7) 124 Ind. Oas. 525; 33 O. W. N. 883: A. I R: 
1829 Cal. 470; 57 O. 154; Ind. Rul, (1930). Cal, 461. 
(8) 77 Ind, Cas 14; 2 Pat. 731; (1923) Pat. Isc: AVI, R' 
3923 Pat. 483, E S 
(9) 51 Ind, Oas, 439, 
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prescribed by law for setting matters right, 
that ie, by appeal or review or separate `. 
suit, Halsbury’s Laws of England, Volume’ 
5, para, 1392, page 768 has a passage which - 
is to the effect that if a winding up order is 
made, an appeal must be preferred to set. 
it aside and while it exists the illegality of 
the company is not a bar to the proceedings 
in the winding up. ania: s5 
In the present case it appears tome that 
a stsge has been reached when ` no relief 
can be afiorded by the exercise of the’ 
powers of the Court under s. lo}, Oivil 
Procedure Code, If before ‘the consent 
decree was passed the question of illegality: 
of the pertnership had been raised it would | 
have been,a different matter, Aq it is, the 
plaintiffs cannot. be allowed, so to say, to 
approbate and reprobate, They have - 
brought this suit and prayed for certain, 
reliefs; relying on the partnership agree- 
ments they cannot in the same suit be 
allowed to rely on the very agreement for 
a diemissal of the cuit, A party to acon- 
sent decree which the Oourt had jurisdic- 
tion to pass is estopped from going behind’ 
the terms to which he has voluntarily sub- 
mitted, on the ground that the decree wes 
wrongly passed: (vide - Kalianarama 
Aiyar v. Sitarama Chettiar (9), By con- 
senting to the preliminary decree being 
passed the plaintifs must be considered to 
have tacitly agreed not to raise the objec- 
tion on the score of non-registration. In Raoji 
Noranji v.Ratansi Kanji (10) it has been held 
that an objection on the score of norsregist- 
ration can-be compounded like any other dis- 
pute, ‘Even if a contract is: void it is-open - 
to á party not to repudiate it. If then the 
defenca that an agreement is void could 
have heen urged and yet was not urged at 
the proper time, a plea of estoppel by res 
judicata can succeed even where the effect 
of it would be to sanction what is illegal or 
prohibited by law. A consent decree with 
regard toestoppel and res judicata is like 
any other decree, It cannot be said that 
the consent decree inthis casa is a nullity 
on theface of it. There was no ples at the 
time that the suit partnership‘ had contra- 
vened the express provisions of s. 4 of the 
Indian Companies Act. There was no ayer- 
ment that the partnersbip is not a 1egis- 
tered one. There is no provision of law 
declaring a partnership agreement to be 
void which had not been [registered though 


(10) 126 Ind. Cas. 305; 32 Bom, L. R. 382; Ind. Rul 
ee) Bom, 401,-A. 1. R. 1930 Bom, 4813; 54 B 
69 [E ii . . - > 
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required by 6. 4 of the niian Companies 
Act to. be‘registered, To my way-of.think- 
ing itis doubtful if such an agreement 16 
void under s, 23 of the. Indian Contract 
Act,. The object of the partnership was 
not to break the law.. It would hbe-too far 
fetched to think that was the object with 
which the partnership was formed. Illegal- 
ity in the. mcda. of the. formation of a 
partnership-is not the same thing. as an 
illegality in regard to the consideration or 
object of the agreement. ; 

From the authorities reviewed above, -it 
ja clear to my. mipd-that a consent decree 
can be annulled, only when the court has 
“been misled by. fraud or mispresentation 
-with regard to the consent of the party 
seeking to avoid the decree; and that.in 
any case an application under s: 15], Civil 
‘Procedure Oode, is not the proper medium 
through which .the party’ can. seek re- 
dress. n S P, . 
, Mr. Jbsmatmai had at first: taken up 
the contention that this court. has no 
jurisdiction to entertain the suit. at all as 

-the partnership’ for the dissolution of 
‘which it has been brought is illegal ‘but 
he subsequently dropped ihe plea, and I 
should say advisedly. Illegality may bea 
defence toa suit: It cannot take away 
jurisdiction as would appear from Chhagan- 
„talv, Bai Harkha (11), 

+ Order.—Application dismissed with 
‘costs. Mr. Jhamatmal wants me to stay 
the auction for a month at least. In view, 
however, of the urgency of disposal pointed 
out by the Commissioner-in-Sind and in 
view of the loss caused to the partnership 
by stoppage of the business I am disin- 
clined to grant so much time. I direct that 
the auction should-be put off forten days 
oaly from this date, after which the Receiv- 
ers should proceed at once to carry out the 
directions given them already in the 
‘matter, 

w./A. . Application dismissed, 

(11) 2 Ind. Cas. 530; 11 Bom, L. R, 355; 33 B, 479. 
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_ MADRAS HIGH COURT, 
Oivil Revision Petition No. 759 of 1932. 
August 11, 1932, 

KRISHNAN PANDALAI, J. 
-R, KANDASWAMI OHETTIAR AND 
ANOTHER— FETITIONERS 
| ; . TerSUS : 
s Tus MUNICIPAL COUNCIL or 
POLLAOHI—RE:PONDENTA. : 
Madras District Municipalities Act (V of 2920), ss. 
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48, 49 (8), 60,51, 60—~Decision of District Judge—- 
Whether open to revision by High Court—Madraa 
District Municipalities Amending Act (X_ of 1980), 
s. 177—Scope of —S, 49 (2), “whether applies only ta 
Government servants. i , 

‘Where in passing an order unders. 51, Madras 
District Municipalities Act, the District Judge acts 
within his jurisdiction, his decision is final and is 


not open to interference in revision by the High 
Court; however erroneous on the facta oreven on 
construction ofthe rules the decision may be. 


Umar Uduman Tharaganarv. Moideen Pillai Saheb 
(L) and other cases, referred to. [p. 294, cols. 1 & 2.] 

Section 177 of the Amending Act of 1930 ‘only 
enables the Government to extend the terms of the 
existing Councillors and the mention of certain speci- 
fic sections is to make it clear thatif during the ex- 
tension any ofthe so extended Councillors took Gov- 
ernment service under 6,48 (2) or became subject to 
any of the disqualifications mentioned in s. 50 or 8, 
60, they -would still be liable to be declared dis- 
qualified under s. 51, There was no intention to 
exempt future electionsfrom the conditions neces- 
sary forall elections. [p. 295, col. 1.] : : 

Objections under s. 51 may embrace dis- 
aa existing before the election, [p.. 295, 
col, 2. A : 

The effect of s. 49 (2)(f) isnot merely to dis- 
qualify Government village officers or part-time 
Government officers who are subordinates or superiors 
of sitting Councillors. The much more naturaland 
reasonable meaning of the words is that persons 
standing ina superior or subordinate position toa 
sitting Councillor and holding office as such, not 
excluded 
from election. [p. 296, col. 1.] 

Petition under s. 115 of Act V of 
1968, and s. 107 of the Government of India 
Act, praying the High Oourt toreviss an 
orderof the District Oourt, Coimbatore, 
dated the 22nd April, 1932, and made in 
0. P, No, 11 of 3932. : 

Mr. T. R, Ramachandra Ayyar, for the 
Petitioners. < ; 

a Mr. M. Rrishna Bharathi, for the Respond- 


ent. 


Judgment.—This is a petition to 
revise an order of the learned District 
Judge of Coimbatore passed under s. 51 
of the District Municipalities Acton an 
application tohim under the same section 
by the present petitioners. They were 
respectively the President and the Secre- 
tary of the Pollachi Town Bank, Limited, 
having been elected to these offices on 
the 15th July, 1931. They were also 
Councillors of the Municipal Oouncil of 
Pollachi. The life of the Council then in 
existence was, in pursuance of 8. 177 of the 
Amending Act of 1930,extended by Govern- 
ment to the Ist December, 1931, some time 
previous to which the elections for the new 
Oouncil, which was to come into existence 
on the above date, took place. At that 
election which was governed by the Dis- 
trict Municipalities Act as’ amended, the 
present petitioners, being” still’ Presidens 
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and Secretary of the Bank, were re-elected 
members of the new Oouncil, No objection 
was apparently then taken, They entered 
on their offices and were functioning as 
such. After come time questions arose, 
at whore instance it does not matter, which 
led tothe Obairman of the Council calling 
afpecial meeting to consider the matter, 
The petitioners forestalling any action that 
might be taken by the Council or at ita 
instance, presented this petition to the 
District Judge, purporting to do Bo under 
8.51 ofthe Actas amended, stating that 
unfounded questions and doubts had been 
rsieed about the validity of their election 
and seking for an order that such doubts 
and questione were unfounded and that they 
were holding iheir offices as Councillors 
legally. The respondent to the petition 
was the Municipsl Council which appeared 
through its Ohsirman and put forward 
the objection that under s.49 (2) (7) both 
the petitioners were disqualified for being 
elected as Councillors onthe ground that 
at the time of election one was the official 
superior and the other the official inferior of 
the other. 

This was the only question before the 
District Judge. On an examination of-the 
clauses of the Articles of Association of 
the Bank the learned Judge held that the 
lst petitioner, President, was the c ficial 
superior of the second petitioner the 
Secretary, of the Bank and, therefore, they 
were both disqualified for election to the 
Council. 

In the grounds of the petition to this 
court the only ground teken is thatthe 
Secretary is not an official inferior of the 
President of a Bank, and that the learned 
Judgewas in error in taking that view, 
A preliminary objection was taken for the 
respondent against the petition being 
heard on the grounds stated in the petition 
on the ground, that assuming that the 
learned Judge took an erroneous view, this 
court is not competent to revise that opin- 
ion, and for this, cl. 2 of s, 51 of the Act 
was relied upon, which says that the said 
Judge siter making such enquiry as he 
deems neceseary shall determine whether 
-or not euch a person is disqualified under 
sub-a. (1) ofa. 48,5. 49,6, 50 or s, 60 and 
his decision ehall be final. On this section 
a number of decisions ofthis court have 
put it now beyond dispute that, provided 
tbe District Judge was acting within his 
jurisdiction, big decision however erron- 
„eous on the facts- or even on the 
construction of the rules, cannot be 
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revised by this court. In Umar 
Uduman Tharaganar v Moideen Pillai Saheb 
(1), it was held that, although a District 
or Bubordinate Judge deciding an elec: 
tion petition under the rulesis not a 
persona designata tut a court subordinate 
to this court’s jurisdiction, yet if sll the 
fault thatcan be found withthe decision 
of that court is that it was wrong on the 
merits or even upon a doubtful question 
of construction of the rules, this court will 
not interfere, That,however, was in an 
election petition. The case in Duraiswami 
Nadar v. Joseph (2), was also one of an 
election petition, Jn Ramaswami Goundan 
v. Muthu Velappa Gounder (3), if was held 
that ə District Judge enquiring .into an 
objection under s. 57 of the Local Boards 
Act (corresponding tos.51 of the District 
Municipalities Act) cannot give himeelf 
jarisdiction to entertain a matter not within 
it by committing an errorof Jaw. And this 
opinion was repeated in Parthasaradhi Naidu 
v. Koteswara Rao (4) where the ultimate 
decision was in & contrary senee, namely, 
that the Judge had juriediction. At page 
376* Mr, Justica Ramesam said: — : 
“that where a District Judge who has jurisdiction ta 
enquire into an election petition under the rules, 
passes, asthe result of his enquiry, an erroneous 
order based on An erroneous construction of the 
sections of the Act or the rules, the order cannot be 
interfered with in revision, and it cannot be said in 
sucha case, that, on account of his error oflaw the 


District Judge exercised a jurisdiction which did not 
exist,’ 


This being the state of authority, it 
follows, that unless the petitioners can 
establish that the District Judge exceeded 
his jurisdiction in making the present 
order, this court cannot revise it, however 
wrong it was on the facts, 

But the petitioners’ learned Advocate 
attempted to show that the Judge had no 
jurisdiction, and he attempted it in many 
ways. His fret argument was that objections 
to election under e. 49 of the Act were 
not applicable at a)l in the case of these 
petitionera becauce they were elected, ac- 
cording to him, in pursuance of the 
transitory provisions of the Amending Act, 
1930, and he referred to 8.177 which cays 
that the term of office of the members of 

a (1927) M. W. N. 842, 

(2) 92 Ind. Oas 119; 24 L. W., 208; 
Mad. 319; (1926) M W. N. 572. 

(3) 71 Ind Cas.1039; 46 M. 536: 16- L. W. 848: 44 
wE J. 1; (1923) M. W. N. 133; A. LR. 1923 Mad 
1 


(4) 78 Ind. Cas, 98; 47 M. 369; 46 M. L. J. 201; 19 


A. I, R. 1926 


a W. 402; (1924) M. W. N, 272; A.I. R. | 1994 Mad, 
1. i | 


““#Page of 47 M—[Ed.] => 
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every Municipal Council holding office 
on the date of the commencement of this 
Act (26th August, 1930) shall, subject to the 
provisions of sub-s. (2) of s. 48 and es. 50, 
öland 60 ofthe said Actas amended by 
this Act, extend to, or expire on such 
date as the Local Government may fix, etc, 
That date was the lst of December, 1931. 
These petitioners were Municipal Commis- 
sioners till that date. Because s. 177 does 
not refer tog. 49 as one of the sections 
subject to which the extension is to be 
granted, therefore, objections to qualifica- 
tion based on that section are. not applic- 
able to the Commiesioners whose term was 
s0 extended. This argument is based 
upon a fallacy. All that s. 177 purports 
-todo is to enable the Government to 
extend the tenure of the Commissioners 
holding office on thedate when the Act 
.came into force and that extension is ex- 
pressly made subject to four sections 48 (2), 
50, 51, and 60, Section 48 (2) is the pro- 
vision which disqualifies Government 
servants generally, except village Officers 
and part-time officers from being elected, 
Section 50 relates to disqualification arising 
after election. Section 51 is the section 
which deals with orders by the District 
Judge in cases of disputed disqualification 
ands. 60 is another instance of subsequent 
disqualification by reason of conviction 
for electoral offences. Section 177 was not 
concerned to deal with the election which 
was to be heldfor the new Oouncil at all 
because thatelection would be governed 
by allthe provisions relating to elections 
under the Act. All that the section needed 
to do and did do wasto enable the (tovern- 
ment to extendthe term of the existing 
Oouncillors and the mention of certain 
specific sections isto make it clear that 
if during the extension any of the :s0-ex- 
tended Oouncillors took Government 
service under s. 48(2) or became subject to 
any of the disqualifications mentioned in 
s. £0 or 8.60, they would still be liable to 
be declared disqualified under s8. 51. There 
was no intention to exempt future elections 
from the conditions necessary for all elec- 
tions. The argument, therefore, basedjupon 
` this misapprehension is incorrect. 

The next argument was that proceedings 
under s. 51 are not applicable to dis- 
qualifications of Councillors existing prior 
to the election and that the section properly 
operates only in cases of disqualification 
subsequently arising under as. 50 and 60. 
I findit very diffiealt ta follow this argu- 
ment in the face of the words of s..51 which 
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expressly say that “whenever it is alleged 
that any person who has been elected a3 a 
Councillor is disqualified under sub-s (1) 
of s. 48, 8. 49,6. 50 ors, 60" etc. The ex- 
pression “has been elected” clearly shows 
that the elaction was prior to the objection; 
in other words, that an objection is raised 
to an election which has already taken 
place, and if one of the permissible objes- 
tions is based upons. 49 which itself oon- 
cerns only previously existing disqualifi- 
cations, it followa that objections under 
a. 51 may embrace disqualifications existing 
before the election. 


The third point was that a Oouncillor 
cannot under s. 51 apply to tha District 
Judge to decide on his own disqualifica- 
tion under s 49 but that every such objec- 
tion must bs about someone else's disquali- 
fication. There is somo, but not in my 
Opinion substantial, foundation for this 
argament. Saction 51 says that when it ie 
alleged that any person who has been 
elected as a Councillor is disqualified under 
s. 48 (1), 8 49, s. 50 ors, 60 and such per- 
son does not admit ths allegation or when- 
ever any Oouncillor is himself in doubt 
whether or not he has become disqualified 
for office under s. 50 or e. 60 such Council- 
lor or any other Councillor or the Ohair- 
man at the request of the Oouncil shall 
apply to the District Jadge etc. It is ob- 
vious that the applicant under the section 
must be some Oouncillor or the President 
at the request of his Council. No stranger 
can apply; that is,no voter can apply; no 
candidate who has been defeated can ap- 
ply. This provision is entirely in favour 
of the Councillors and the Council acting 
through its Chairman. It is reasonable to 
suppose that the person against whom the 
application under the section on the footing 
of s, 49 was contemplated was not the 
person under disqualification himself, be- 
cause the section says or supposes that 
such person does not admit the allegation, 
which implies that he disputes it and that 
some other Councillor makes the application, 
The only case of a Councillor applying 
about his own disqualification is when he ia 
in doubt as tos. 50 ors. 60. However that 
may be, these two petitioners may be re- 
garded as having filed an application in the 
character of‘‘any other Councillor”, about 
each other. It is now too late for them to 
gay that they made a petition against them- 
selves and that they are not willing to be 
bouad by the result. The petitioners hav- 
ing invoked the jurisdiction of the District 
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_Judge no doubt hoping for a favourable 
. order, cannot.be heard to repudiate it now 
that it is pronounced against them. 


There are the objections raised: to show 
‘that the lower: Oourt 


ne 


‘my opinicn. they fail. 
‘the decision that the petitioners are subor- 
dinate and superior to-each other bë, in- 
“correct, I should not be empowered to in- 
-` terfere,” wae 


. As however the matter has. been argued, 
I ought to notics the objection taken that on 
a proper construction of s, 49 (2) (f) persons 
‘who stand in the relation of official subor- 


.dination or superiority to a Oouncillor . 


- holding . office onthe said date must be 
-persons holding some Government office. 
-It think that this is quite unfounded for the 
‘reason thats. 48 (2) of the Act debars Gov- 
-ernment servants as a class from standing 
-for election and it was not necessary to 
enact this clause to exclude from election 
Government Officials standing in subordi- 


-nate or superior position to some Oouncillcr . 


-holding office on a particular date. But 
it was said that Government Offcials are 
not totally excluded and that village offic. 
-ers are eligible and also the only officials 
‘excluded are whole-time servants of the 
.Government remunerated by salary or feee, 
‘In other words, part-time Government 
servants. whether remunerated or not by 
‘Salary or fees, are not excluded. In my 
‘opinion the effect of 5, 49 (2) (f), is not 
merely to. disqualify Government village 
officers or part-time Government Officers 
‘who are subordinates or superiors of sitting 
‘Councillors. The much more natural and 


‘reasonable. mesning of the words is. that- 


‘persons standing ina superior or subordi- 


nate poeition to a. sitting Councillor and. 


holding office as such, not necessarily 
Government office, should be excluded 
from election. The reason is that it is ne- 
ceseary to maintain the independence of 
Municipal Councils.and the purity of their 
administration, which would: be imperilled 
if subordinates or superiors of existing 
Councillors in an official capacity were to 
be allowed to compe 
“would have the natural advantage of the 
influence and position of the sitting Ooun- 
cillors and, if successful, might form li- 
ques and factions withthem, _. < 
The only remaining. and last point was 
that the Secretary of this Bank by itarules 
does not occupy a subordinate position to 
the President. On this point I will shortly 
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has no jurisdiction ` 
“to entertain or decide this petition, and in - 
Therefore even if - 


te for seats as they 


1411. 0. 


_ bay that I. am not satisfied that the view o 
., the-learned Judge is wrong. 


The. petition fails and is diemiesed with 
. costs. l 
. Petition dismissed. ' 


-Ns X. /A. 


OUDH CHIEF COURT.: 
Application No. 340f 1931. 
July 20, 1932. . aa 
- Bisnesawaer Nato AND Kreons, JJ. : 
BHAGWAN BAKHSHE AND ANCTAEG— 
DEFENDANTS —ÅPPLICANTS 


`. Versus 

PARAG NARAIN—Puatntirr— 
: . Opprstig PARTY, 
Promissory note—Inadmissible in evidence—Pro- 
note executed in lieu of prior pro-note burred by time 
“—Admission of genuineness—Suit,if can be decreed, 

Where a pro-note is inadmissible in evidence 
“being insufficiently stamped, and it hasbeen execut- 
‘ed in lieu of a prior promissory note which has 
become barred, and no consideration in cash was 
paid at the execution of the pro-note insuit, a suit 
on the pro-note cannot be decreed although the 
‘executant may admit its genuineness. 


Application for revision of an order of the 
Sut-Judge (as. Judge of Small Oauce 
Court), Sitapur, dated the 23rd December, 
1:30. z 

Mr. Radha Krishna, for the Applicant. 

Mr. K. N Tandon. for the Oppcsite Party. 

Judgment.—This is an application 
for revision against the decree, dated the 
23rd of December, 1930, passed by the 
-learned Subordinate Judge of Sitapur in 
the exercice of his .Small Oause Court 
‘jurisdiction. 

The suit which has given rise to. this 
‘application was based on a promissory 
note for Rs. £70 dated the Lith. of Novem- 
ber, 1927. Admittedly the promissory note 
is insufficiently stamped and is, therefore, 
inadmissible in evidence.. The-learned 
Subordinate Judge decreed the claim on 
the ground that the defendants had 
admitted the liability. This admission 
consisted only in an admission of the 
genuineness of the promissory note. The 
‘promiccory note in suit was executed in 
lieu of an earlier promiesory note of Novem- 
ber, 1924, which in its turn wasin lieu of a 
promiesory note, dated the 15th of Decem- 
ber, 1922. It is admitted that no considera- 
tion vas paid in cash at the time of the 
execution cf the promissory note in suit, 
The claim on the basis of the earlier 
prcmissory notes of November, 1924, and 
15th. December, 1922, is barred by time. 
We are, therefore, of opinion that the 
promissory note in suit. being. inadmissible 
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/ in evidence and the liability under the 
earlier promissory notes having been 
extinguished by efflux of time, the present 
suit must fail, We accordingly allow the 
application, set aside the decree of the 
lower Court and dismiss the suit with costs, 
- N/a. Application allowed. 


os meat aman 


PATNA HIGH COURT. 
Appeal from Appellate Order No.2 
of 1932 


August 4, 1932. 
MAOPHERSON AND Buz. ALT, Jd. 
GOPALJI OHAUDHURI—Drores-Hotper 
APPELLANT 
versus 
. SUMRIT MANDAR-—JUDGMENT-DEBTOR, 
Ra:PONDENT, 

Civil Procedure Code (Act V of 1908), O.XXI,r 
11 (8) (e\—Deposit in court of portion of decretal 
amount -Whether valid payment—Execution, if can 
be taken out for entire amount—Parties treating de- 
posit as sufficient—Bar to execution. 

Where a judgment-debtor pays into court a por- 
tion of the decretal amount, it is a valid payment, 
and execution should not be taken out on the basis 
that no portion of the decretal amount has been paid 
and if the decree holder takes out execution, it will 
be in utter disregard ofthe provisions of O XXI, 
r. 11 (2) <e) Amtul Habib v, Muhammad Yusuf (1), 
referred to. 

On ajudgment-debtor paying into court a portion 
of the decretal amount, notice was served on the 
decree-holder but he did not appear to contest the 
validity or sufficiency of the deposit, and it was also 
admitted by the decree-holder in an early stage that 
the deposit was sufficient : 

Held, that asthe deposit was treated by the par- 
ties to be sufficient, no execution could be taken out 
thereafter. p f 

Appeal from an order of the District 
Judge, Darbhanga, dated the 7th Bsp- 
tember, 1931, confirming that of the Munsif, 
Samastipur, dated the lth January, 
1931. 

Messrs. L. K. Jha and R. Chaudhry, for 


the Appellant. 


Fazl Ali, J.—It is unnecessary to state 
the facts of this case at length because 
they have been fully narrated in the: judg- 
ments of the courts below, Itis sufficient 
to say that the- appellant's father obtained 
an ex- parte decree against the respondent 
who is @ minor on the 30th June, 1923. 
The decretal amount was thereafter 
tendered to the decres-holder; but he 
refused to accept it, and so it was deposited 
in court onthe 3lst January 1924. Notice 
of this deposit was duly served upon the 
decree holder. Nevertheless the decree- 
holder proceeded to seli the property of the 
judgment-debtor, ‘The question is. whether 
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the sale under these circumstances is 
valid. : 

Thecourts below have on a calculation 
of the amounts come. to the conclusion 
that the amount deposited was short by 
5annas 6 piee, and the lower Appellate 
Court has taken the view that under 
these circumstances execution, could not 
have been taken out for the entire decretal 
amount. As against this view it was 
‘contended by Mr, Lakshmi Kanta Jha 
who appears for the appellant that under 
O. XXI, r..1, of the Oode of Civil Proce- 
dure ‘all money payable under the decree’ 
means the entire amount payable under 
the decree. This view, however, does not 
find support in Amtul Habib v. Muhammad 
Yusuf (1) where it was held that where 
money is paid into court by the judgment- 
debtorin satisfaction of a decree, interest 
on the decree will cease from the date of 
rayment in proportion to the amount paid, 
although such amount may not in fact be 
the whole amount due under the decree, 
This decision clearly implies that even 
if a portion of the decretal amount is paid 
it will be a valid payment. In these 
circumstances, itisclear that the execu- 
tion could not have been taken out on the 
basis that no portion of the decretal amount 
had been paid and in teking out execution 
in this manner the appellant clearly 
disregarded the provisions of O. XXI 
r. 11 (2) (e). i 
_ There is another aspect of the case which 
may be briefly referred to. In this parti- 
cular case it has been found by boththe 
courts below that notice was served snd 
yet the decree holder did not appear to 
contest the validity or sufficiency of the 
deposit. . It also appears that at an early 
stage it was admitted on behalf of the 
decree-holder that the deposit was sufficient, 
If the deposit was treated by the parties 
to besufficient, it is clear that no execu- 
tion could betaken out thereafter, 

In my opinion, the decision of the lower 
Appellate Oourt is correct and the appeal 
must be dismissed. 

Macpherson, J.—I agree. 


Appeal dismissed, 


N,/A. 
ie 43 Ind. Oas. 520; 40 A. 125; 16 A. L. J. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 352 of 1931. 
November J, 1932, 

Wazir Hasan, O. J. «nD BisHEsHWAR 
Nats, J. 

BABU RAM OHAUBE—PLiiantiFr— 
APP&LLaNnt 

1ersus ` 

SHEO HARAKH TEWARI—DEFANDANT— 

arta a 

imitati IX of 1 > 8 — Receipt for 
ola’ kangin a n es date—Whether pak A 
acknowledgment—Evidence Act (I of 1872), s. 95— 
Extrinsic evidence to show meaning of language used 
ga aa money from B on 3rd July 
1927, and executed a pro-note and receipt in favour 
of B and again executed areceipt for the old loan 


h June, 1930: 
OO al that the latter receipt amounted to a suffi- 
cient acknowledgment of A's liability to re-pay the 
loan of 3rd July, 1927, and that as nothing was paid 
to A on 10th June, 1930, extrinsic evidence was per- 
missible to show the true meaning of the language 
used in the receipt, under s. 93, Evidence Act, 
The question as to whether a document does or 
does not contain an acknowledgment is a question 
of interpretation and rules of evidence applicable 
to such a question must apply to such a document 
also. Ballishen Das v. Legge (1), Sukhamani 
Chowdhrani v. Ishar Chander Roy (2) and Maniram 
v. Seth Rupchand (3), relied on, Ejaz Husain v, 
Ram Sarup (4), referred to. 


Second Oivil Appeal against an order 
of re Sub-Judge, Fyzabad, dated the 
24th August 1931. 

Mr. Rajeshwari Prasad, for the Appel- 

f. 
it B. P. Misrafor Mr. Hyder Hussain, 
for the Respondent. 


ment —This is the plaintiff's appeal 
fan the aecres of the Subordinate Judge 
of Fyzabad, dated the 24th of August 1931, 
affirming thedecrce of the Munsif of the 
game place, dated the 30th of March 1931. 
In the suit out of which this appeal 
arises, the plaintiff seeks to obtain a 
decree for the recovery of a sum of 
Rs, 564 against the defendant on the 
ground that on the 3rd of July 1927 the 
defendant borrowed a sum of Rs, 531 
from the plaintif andfexecuted a pro note 
anda receipt therefor on the same date 
in favour of the plaintiff and that again 
on the 10th June 1930 the defendant exe- 
cuted a receipt for the old loan of Rs. 531 
and thereby promised to re-pay it with 
interest at the rate of Rs. 12-3 per cent. 
per annum. It was also stated in the 
plaint of the suit that on the date of 
the receipt just now mentioned the de- 
fendant also executed a pron-ote for the 
sum of Rs, 531 but for the reason that the 
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pro-note is inadmissible in evidence then 
claim was founded: on the original debt 
of the 3rdof July 1927 and the’ receipt 
of the 10:h of June 1930 being an acknow- 
ledgment saved the suit from the bar-of 
limitation. i f 

At the trial only two documents were 
admitted in evidence in proof of the 
plaintiff's claim, Ex. -3 dated the 3rd of 
July 1927 and Ez. 2, dated the 10th of 
June 1930, Both these documents evidence 
the receipt of the consideration of the 
contract of loan, 

The courts below have dismissed the 

plaintifi's suit as barred by limitation. They 
have held thatthe receipt of :the 10th òf 
June 1920 (Ex. 2) did not amount to an 
acknowledgment within the meaning of 
8 19o0f the Indian Limitation Act, 1908. 
The alternative case cf the plaintiff that 
tke receipt evidences a fresh contract of 
loan was rejected by the lower Appellate 
Court on the ground that thatcase was not 
set up inthe plsint, 
- The court of first instance has found that 
the plaintiff did, as a matter of fact, ad- 
vance the sum of Rs. 531 to the defendant 
on the 8rd July 1927 by way a loan and 
the finding has been accepted by the lower 
Appellate Court, It is clear that on this 
finding the plaintiff is entitled to a decree 
for the recovery of the sum of Rs. 531 if 
his suit is not barred by limtation, 

Weare of opinion that the receipt of 
10th of June 1930 (Ex. 2) is a sufficient 
acknowledgment of the defendant's liability 
to repay the loan of the 3rd of July 
1927. It clearly recites the receipt of 
Rs, 531 by the defendant and it is agreed 
that on the date of Ex. 2, that is, the 10th 
of June 1930 nothing was paid by the 
plaintiff to the defendant, Therefore the 
language of the receipt is on the face 
of it, unmeaning in reference to existing 
facts. In these circumstances extrinsic 
evidencs is permissible to show the true 
meaning of the language used in the 
receipt under the provisions of s. 95 of the 
Indian Evidence Act, 1872. In Balkishen 
Das y Legge (1) Lord Davey, in delivering 
the judgment of their Lordships of the 
Judicial Committee, ssid ; 

“Their Lordships do not think that oral evidence 
of intention “was admissible for the purpose of con- 
struing the deeds or ascertaining the intention of 
the parties...........The case must therefore be 
decided on a consideration of the contents of the 


documents themselves, with such extrinsic evi- 
dence of surrounding circumstances as may be 


(1) 271, A. 58; 22 A, 149; 4 O.W. N. 153; T- Sar, 
601; 2 Bom, L. R, 523 (P, 0). 
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required to show in what manner the language of 
the document is related to existing facts". 


The question as to whether a document 
does or does not contain an acknowledg- 
ment is always in our opinion a question 
of interpretation and rules of evidence 
applicable to such.a question must there- 
fore apply to such a document also. This 
is clear from the decisions of their Lord- 
ships of the Judicial Committee in Sukha- 
mani Chowdhrani v. Ishar Chander Roy (2), 
and Maniram v. Seth Rupchand (3). In Ejaz 
Husain v. Ram Sarup (4), decided by us 
we held that parol evidence was permis- 
sible to show that the name of A was 
written by mistake for thatof Bin the 
document produced in proof of acknow- 
ledgmerft in that case. On these grounds 
we must hold that the acknowledgment 
cf receipt of the sumof Rs. 531 contained 
in Ex. 2 dated the 10th of June 1930 
was an acknowledgment of the loan of 
the 3rd of July 1927. 

On the above grounds the appeal succe- 
eds and it is unnecessary to decide the 
other ground urged in support of it that 
Ex, 2 evidenced a fresh contract of loan 
and that the plaint contained sufficient 
averments to cover such a case. 

Accordingly we allow the appeal, set 
aside the decree of thecourt below and 
decree the plaintiff's suit for a sum 
of Rs, 53l only. He willbe entitled to his 
costs in all the three courts on the sum 
decreed from the defendant. 


N /4. Appeal allowed. 
we 25 I, A. 95; 25 0,844; 2 O. W. N. 402; 7 Sar, 294 


(3) 331, A. 165; 330.1047; 40. L. J.94;3A.L, J. 
525: 8 Bom. L.R. 501; 10 G.W. N. 874; 16 M, L. 
J. 300; 1 M. L. T.199; 2 N. L. R. 130. 

(4) 130 Ind. Cas. 347; 7 O. W. N, 1195. 


SIND JUDICIAL COMMIS- 

__ SIONER'S COURT. 
Miscellaneous Oivil Appeal No. 8 of 1928, 
j August 21,1931. 

MILNE, J. O. AND Aston, A. J. O. 
HASSOMAL HARDASMAL—AppPaLuint 
tersus 
PIRBUX sup (,THBRS— RESPONDENTS., 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr, 4,9, O. XLIII, r. 1(k)—Application to join 
legal representatives—If may be treated as one for 
setting aside abatement—Appeal against finding that 
suit has abated—Court-fee—Abatement, setting aside 
of—Powers of court. 

An application for bringing on record the legal 
representatives under O. XXII, r. 4, Oivil Procedure 

~Code, may be treated as one made for setting aside 
an abatement under O, XXII, 1.9. Hari Saran 


HASSOMAL V. PIRBUX, 
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Singh v. Syed Muhammad Eradat Hussain (1), 
Lachmt Narain v, Muhammad Yusuf (2) and Dina 
Nath v. Sayed Habib (3), relied on. [p. 300, col. 
1 


J 

An appeal against a finding that a suit has abated 
is not one against an order under O, XLIII, r.1 
(k), Oivil Procedure Code, but is one against the 
decree in suit, and consequently, a copy of the decree 
should accompany the memorandum of appeal and 
proper court-fee paid on it. [p 299,col 1.] 

The powers of the court to set aside an abatement 
are very wide and in thé absenze of clear proof of 
laches, should be liberally used, Pir Sidik Mohammad. 
Shah v. Saran (4), relied on. [p 301, col. 1] 


Miscslianeous Oivil Appeal against the 
judgment and decree of the First Ulass Sub- 
Judge, Larkana. 

i Mr. Fatehchand Assudomal, for the Appel- 
ant, 

Mr. Dipehand Chandumal, for the Res- 
pondents. 

Judgment.—This is an appeal against 
the oraer of the learned Firet Olaes Sab- 
Judge, Lakana, in which he heldin the first 
place, that one Musammat Khairi a defendant 
in the sait had died on the znd of May. 
1926; that the suit had abated in con- 
sequence: that no sufficient cause had been 
shown for setting aside the abatement 
w Ra that the suit had abated as a 
whole. 


The appellant's appeal memorandum is 


headed. “An appeal under O. XLIII 
(k), Oivil Procedure Code,” that’ ae 
an Sapper eee the order 
ing to set aside the abatement. Fr 
the body of the appeal, it would Aopen: 
that the appellant also intended to appeal 
against that part of the learned J udge's 
finding that there had actuslly been an 
abatement of the suit as Khairi had died 
on the 2nd of May. An appeal would lie 
against such a finding. But that would 
have been an appeal against the decree 
ia the suit, it should have been accompanied 
by a copy of the decres and the proper 
court-fee paid; it might perhaps have been 
open to us on a proper appeal memorandum 
with the proper court-fee stamp being 
filed to condone the delay in filing the 
appeal which has been partly due to the 
fact that the learned Judge dealt with 
the applications before him in one order 
aud also to s certain extent to the failure 
of this office to draw the attentionof the 
appellant to the defect in his memorandum 
of appeal, In view, however, of the decis- 
ion we have arrived at on the question 
whether the abatement should be sət aside, 
i is rot neceesary for us go into that ques- 
ion. i 


We deal with this appeal on the finding 


300 


. of the learned Sub-Judge that Khairi 
died on the 2nd. of May as if that finding 
had not been appealed against. - 

. Khairi died then on the 2nd of May. 
. The court was closed for vacation from 
the end of June to the 5th of August. 
. The application for substituting the legal 
` representative onder O. XXII, r, 4, was 
‘made on the llith of August. It should 
. have been made on the 5th of August 
when the court had opened after vacation. 
A subsequent application was made by 
the plaintiff.on the 6th of October, 1926, 
to set aside the abatement if the court 
held the suit had abated. This applica- 
tion was made while the plaintiff's applica- 
tion of the llth of August under XXII, 
r. 4, was still pending. The respondents 
contend that the application of 6th of 
October under O. XXII, r. 9, is clearly 
time-barred. The plaintiff knew on the 
6th of September that defendants con- 
‘tended that Khairi had died more than 
three months before and, therefore, the 
plaintiff should have been alert to make 
his application under O. XXII, r. 9, within 
‘tthe proper limitation period, assuming 
that Khairi had died about the time stated 
by the defendants. It may be noted that 
‘on the 6th of September the defendants 
gave no exact date of Khairi's death. That 
date was not disclosed till the 6th of 
October on which very date the plaintiff 
made his application under O, XXII, r. 9. 
But as the application ander O. XXII, 
‘yr, 4, was still pending, we are of opinion 
that in the circumstances the delay of only 
four daya should be excused, and this 
application under O, XXIV, r. 9, should be 
taken into consideration. 

Even if we were to regard that applica- 
tion as time-barred, there was still the 
application under O. XXII, r. 4, pending 
‘which according to the finding of the 
‘learned Judge was made after the suit 
had abated and in view of the ruling in 
Hari Saran Singh v. Muhammad 
Eradat Hussain wd Ind. Oas. 1010 
(1), we are of opinion that it would be 
open tous toconsider the pending applica- 
tion under XXII, r.4, as an application 
under O, XXII, r. 9. Even on therulings 
quoted by the respondent, Lachmi Narain 
vy. Muhammad Yusuf (2) and Din Nath v. 
Sayed Habib (3), it is open to the court 

(1) 85 Ind. Oas. 1010; 2 Pat. L. R, 279; A.I. R. 


1925 Pat, 162 
(2) 59 Ind. Cas. 903; 42 A. 540; 18 A. L, J. 


688. 
(3) 117 Ind. Cas, 884; 10 Lah, 816; ZA, I, R, 1929 
ph. 199, . >. BAN ek 
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in a proper case to treat the applica- 
tion under O. XXII. r, 4, as an applica- 
tion: under O. XXII, r. 9, and in. the cir- 
cumstances of the present cass, wa are of 
opinion that that course’ should ba fol- 
lowed. That- application was within 
time. ` $ ; wave 


The chief point made by respondents is 
that Kundanmal the son of the plaintiff 
admits that he knew in the end of June 
that Khairi was dead. Respondents there- 
fore, contend that it washis duty to make 
proper enquiries to find out when she died 
and who her legal heirs were., But it 
appears from the application under O. 
XXII, r. 4,. (Ex. 383) that the plaintiff 
had been alert to make the enquiries. He 
had ascertained who wera the logal rapre- 
sentatives of the deceased. He had aacertain- 
ed who was the guardian of one of the minor 
legal representatives and this application 
was filed on the llth of August, 1926, It 
is clear that the plaintiff contended through- 
out the proceedings that Khairi died on 
the 24th cf May and till that had. been 
found against him, there is no reason to 
suppose that he was not bona fide under 
that impression. He had made his 
enquiries; he had obtained the informa- 
tion; and if he had really known that Khairi 
died on the 2nd of May as the defendants 
allege, he would have been alert to make 
his application on the 5th of August— 
the day on which the court opened. It 
is clear that he was moving in the matter 
and there is no reason to suppose that 
he would not have taken the necessary 
steps to file his application in time, if aa 
a matter of fact hé really knew that Khairi 
had died on the 2nd of May. It appears 
that he was bona fide under the impres- 
sion that she died on the 24th May, 


The respondents have also quoted certain 
rulings to the effect that it is the duty 
of the plaintiff to keep himself acquainted 
with the existence of his adversaries. But 
in the present case it must be considered 
that there were no less than 12 defendants 
living at various places in Sehwan and 
Mehar talukas, ihat the plaintiff lived 
in Mehar taluka, while Khairi defendant 
lived in Sehwan ata distance of 60 miles. 
The plaintiff is a Hindu. The defendant 
Khairi was a Muhamadan., The plaintiff 
would naturally be less in touch; with 
her. We feel also that if the defendant 
Khairi died on the 2ad of May and at 


. the hearing on the 20th the other defend- 
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anta made no mêntion of that fact, in 
view of the difficulties which the plaintiff 
must have experienced in keeping in touch 
with all his adversaries, it doss not lie 
in their mouth to object if we, in the 
exercise of our discretion, concaone the 
delay which had occurred and set aside 
the abatement, Thecourt has wide powers 
to set aside such abatement: Pir Sidik 
Muhammad Shah v. Saran, 76 Ind. Cas. 314 
(4) and these powers should, we would add, 
be used somewhat liberally unless there 
is clear proof of laches. 

We, therefore, set aside the order of 
abatement and return the papers to the’ 
lower Oourt for disposal of the suit. 

No order as to costs on appeal. 

n/a. ° Appeal allowed, 

(4) 76 Ind, Oas, 314. 


——— oe 


‘LAHORE HIGH COURT. 
SPECIAL BENCH. 
Reference No. 32 of 1932. 
December 12, 1932, 

Tax CHAND, ABDUL QADIR AND 
Monrce, JJ. 
GHULAM MUHAMMAD— PETITIONER 
1ersus 
EMPEROR— RESPONDEAT., 


Court Fees Act (VII of 1820), Sch. II, Arte 6— 
Stamp Act (II of 1899), Sch. I, Arts. 15, 40, 5?— 
Civil Procedure Code (Act V of 1908), 8. 55 (4)— 


Ao security bond under s, 99 (4\—Proper stamp 
uty. 

Where on the arrest of a judgment-debtor a per- 
son executed a- security bond under 8. - 55. (4), Qivil 
Procedure Code, containing a personal undertaking 
that if the judgment-debtor failed to apply for being 
adjudicated.as an insolvent within a month he 
(the surety) would pay the amount decreed, 
and the bond was stamped with a stamp of eight 
annas only : 

Held, that the bond fell within the purview .of 
Art. 6 ofSch. II of the Oourt Fees Act and not with- 
in Art. 57 or Art. 15 of Sch. Lof the Stamp Act and 
the court-fee paid was sufficient. 

Observations in Muhammad Ewazv. Naneh Mian 
(1), dissented from, In re Reference from the Mun- 
sif, Fourth Court, Habiganj (2), referred to. 


Case referred under s. 57 of the Stamp 
Act by the Financial Commissioner 
Punjab, Lahore, with his U. O. No. 1234 
M (ct) dated the 4th October, 1932 for 
orders of the High Oourt. 

Mr. Carden Noad, Government-Advo- 
vate, for the Respondent, 

Tek Chand, J.—This is a reference by 
the Financial Oommissioner, Punjab, asking 
vs to decide whether a certain security 
bond, which had been filed by one Ghulam 
Mabammad in the Court of the Subordinate 
Judge, Mianwali, in the course of proceed* 
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ings in execution of a decree, obtained by 
firm Ustam Ohand-Piara Ram againsi 
Hasham Shah, was properly stamped with 
a court fee stamp of eight annas only. f 
“ Ib appears that several decrees had been 
passed by civil Oourts against Hasham. 
Shah and in execution of some of these 
decrees warrants for his arrest had been 
issued. He was accordiugly arrested, and 
when he was produced before the executing 
Court he expressed his intention’ to apply 
to be declared an insolvent. On this “the 
Subordinate Judge passed anorder under 
s. 55 (4), Code of Oivil Procedure, requir- 
ing the judgment debtor to furnish security 
tothe satisfaction of the court, that he 
will within one month apply to be declar- 
ed an insolvent and trat he will appear, 
when calied upon, in any proceeding upon 
the decree in execution of which he had 
been arrested. in accordance with thie 
order one Ghulam Muhammad filed in the 
court a security. bond in the. following 
terms :— 

“I, Ghulam Muhammad, son of Nur, caste Jat; 
resident of WandhaS, Sher Zaman Wala, Dakhli 
Birookhel, Taheil and District Mianwali, declare as 
follows :— i 

The judgment-debtor has been brought here 
under warrant of arrest and has been asked to give 
a security for Rs. 500, I stand surety for the said 
judgment-debtor and hold myself responsible and 
hereby promise that the judgment-debtor will 
attend the court on all dates of hearing till the 
case is decided and that he shall file within the 
prescribed period a petition in the Court of, the 
fenior Subordinate Judge, Mianwali, for being 
declared an insolvent. If the judgment-debtor 
fails to comply with any of these conditions, I 
shall pay without, . any objection the amount 
decreed against him. Therefore, this bond has been 
executed asa surety-bond. ` i 

g (8d.) Ghulam Muhammad, 
October 10, 1931.” 


The bond bore a court iee stamp of eight 
annas only. The Subordinate Judge 
accepted the bond and released the judg- 
ment-debtorgo as to enable him to take 
appropriate proceedings for his - adjudica- 
tion as an insolvent. 

Some time after, the execution record was 
examined inthe Collector's Office and it was 
thought that in addition to the court-fee 
stampof eight annas, which -had been 
affixed’ already on the security-bond, it was 
liable to‘additional stamp duty under Art. 
57 of Sch. I of the Indian Stamp Act, 
The matter was jbrought to the notice of 
the Subordinate Judge who- disagreed with 
this view, and expressed the opinion that 
the bond did not fall under Art. 57, but 
had been properly stamped with a court-fee 
of eight annas- only, The Collector refer- 
red the case, through the Commissioner, to 
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the Financial Oommissioner, who was 
inclined to agree with the Subordinate 
Judge, but having regard to certain obser- 
vations in a Single Bench judgment of this 
court reported as Muhammad Ewaz v. 
Naneh Mian (1) 117 Ind. Cas, 226 he has 
made a reference to thiscourt under s, 57 
of the Stamp Act, 

Atthe hearing before us there was no 
appearance by or on behalf ofthe surety, 
the decrec-holder, or the judgment-debtor, 
but the learned Government Advocate ap- 
peared for the Orown. After hearing him 
and examining the terms ofthe security 
bond, I have no hesitation in holding that 
it was properly stamped with a court-fee of 
eight annas and that no additional fee 
under the Stamp Act was payable on it. 

' Article 6 of Sch. II of the Oourt Fees 
Act prescribes a court fee of eight annas on a 

“bail-bond or other instrument of obligaticn 

given in pursuance of an order made by a court * * 
under any section of * * the Oode of Oivil Procedure, 
1908, and not otherwise provided by this Act.” 
16 is conceded that there is no other 
provision in the Court Fees Act relating to 
a bond of this kind and, therefore, it 
clearly fails under Art. 6 of the Act, 

It will have been noticed that in execut- 
ing the bond in question the surety incur- 
red a personal obligation only, and that he 
did not hypothecate any moveable or im- 
moveable property. Nowa perusal of the 
various sections and articles of the Stamp 
Act would show that it does not contain 
any provision for levy of a stamp duty on 
a personal bond of this kind. Article 40 
cannot possibly apply as no property was 
mortgaged by the surety. Itseems to me 
that Art.57 is equally inapplicable as it 
` prescribes the 
: “duty payable on a security-bond or mortgage- 
‘deed executed by way of security for the due 
execution of an office, or to account for money or 
other property received by virtue thereof or 
executed bya surety to secure the due performance 
ofa contract. 


The learned Government-Advocate ad- 
mitted before us that in the present case 
the bond had not been executed for any 
of the purposes mentioned in this Article, 
The only other provision in the Stamp 
Act in which reference is made to bonds is 
the residuary Art. 15, which prescribes 
the duty levisble on a 
‘bond not being a debenture and not being 
otherwise provided for by this Act or by the 
ourt Fees Act”. 
AG pointed out already, a bond of the 
kind before us is provided for in Art.6 of 
(1) 117 Ind, Oas. 226; A.I. R.1929 Lah, 205; il 
Lah, L. Jodi 40; 30 Py L R. 131. 
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the Court Fees Actjand, therefore, itis not 
liable to any additional duty under Art. 15. 

As stated above, the learned Financial 
Commissioner was inclined to take this 
view, but he felt that a contrary opinion 
was possible by reason of certain observa- 
tions, which are to befound in Muhammad 
Ewaz v. Naneh Mian (1), In that case a 
security-bond had been executed in pur- 
suance of an order of a court for stay of 
execution proceedings under the Oode of 
Qivil Procedure. The security offered was 
personal and no property moveable or 
immoveable was charged. The learned 
Judge held, and if I may say so with all 
respect, correctly that the only duty levi- 
able on the bond was a_ court-fee of 
eight annas under Art. 6, Sch. II.of Act 
VII of 1870 and that it did not require any 
stamp under the Stamp Act. The decision 
therefore, was correct so far as it went, 
The learned Judge, however, farther 
observed that a security-bond executed 
under O. XXXI), r, 6 (2) Oivil Procedure 
Oode, was liable to duty under Art. 57 of 
the Stamp Act, as well as under Art, 6, 
Sch. II of the Oourt Fees Act even though 
the bond was a simple one and no property 
had been hypothecated. The bond which 
was before the learned Judge had not been 
executed under O, XXXII, but was one 
under O. XLI and, therefore, his observa- 
tions were merely obiter and a8 pointed out 
by the learned Government-Advocate, they 
are certainly not in accord with the decision 
ofthe Full Bench of the Oalcutta High 
Oourtin In re Reference from the Munsif, 
Fourth Court, Habibganj (2) which was cited 
with approval in an earlier part of the 
judgment. Ido not consider it necessary 
to discuss this matter at length as the 
security-bond with which we sre concerned 
was nct executed under O. XXXII, r. 6. It 
will suffice to say that asat present advised, 
I fail toeee how Art.57 of the Stamp Act 
‘can apply to a personal bond executed 
under that Rule. In my opinion, the casa 
reported as Muhammad Ewaz v. Naneh 
Mian(:) should be taken to have decided 
the only point which was actually before 
the learned Judge and which,I hava no 
doubt, was correctly decided, and that the 
observationsin that judgment relating to 
bonds other than those executed in pur- 
suance ofan order ofa court for stay of 
execution proceedings were merely obiter 
and should be treated as such, 

My answer to the reference, therefore, is 

(2) 89 Ind. Cas. 289; 53 O.101; 29: G. W. N. 851; 
42 OLJ, 5; A, IR, 1925 Gal, 906 - (F. B.) ; 
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that the only duty leviable on the bond in 
question was a court fee of eight annas only 
and that it did not require to be stamped 
under the Indian Stamp Act. 
. Abdul Qadir, J.—I concur. 
Monroe, d.— I concur. 
A. Answered accordingly. 





CALCUTTA HIGH COURT. 
Bma:l Cause Court Suit No. 10324 
of 1921. . 
Janusry 5, 1932. 
Lort- WILLIAMS, J. 
KUNJ BEHARI BASAOK— PETITIONER 


versus 
FULIN KEIRHNS ROY— Opposite 
A 


° : RTY. 
. Presidency Small Cause Courts Act (XV of 1882), 6s. 
18, 19, 28~Jurisdiction of court to decide questions 
of title of immovable property of any value. 

Section 28, Presidency Small Cause Courts ` Act, 
applies only where the property attached to the 
immovable property is of value not exceeding 
Rs. 2,000. The amendment which gave the court 


jurisdiction to decide all questions arising in execu- 
tion of a decree, even though the subject-matter is 
a tiled hut, and, therefore, immovable property 
simply removed the bar contained in s. 19 (g) and 
did purport to remove the bar contained in 5. 18. 
[p. 504, col. 2.] 

Section 28 only applies when thejudgment-debtor 
is a tenant of immovable property at the time of 
tbe attachment. Gunaputty Roy v. Thakurdye (1) 
and Khetrapal v. Mumtaz Begum (3), distinguished, 
“arti eae v. Mallappa (2), referred to. [p. 305 
col, 1. 

Mr. S, M. Bose, for the Petitioner. 


Mr. H, D. Bose, for the Opposite Party. 


dJudgment,—The petitioner has pre- 
sented two petitions under s. 115, Oivil 
Procedure Code with regard to two suite 
decided in the Uourt of Small Oauser, 

The petitioner holds certain lands at 
28, Ohittaranjan Avenue upon which cer- 
tain huts were erected. One Ata Mahomed 
was the tenant of the land and owned 
the huts erected thereon, It is stated in 
the petition that he was the petitioners 
tenant at all materiel times. Prior to 
15th September 1¢30asum of money became 
due to the petitioner from his tenant on 
account of rent and taxes, The tenant was 
unable to pay and it was agreed between 
them in writing, on 15th September, 1980, 
that the tenant would not alienate the huts 
without the consent of the petitioner until 
the arrears were paid off. Oa 17th December, 
1930, the petitioner purchased the huts from 
Ata Mahomed for Ra, 3,200 made up of 
Rs. 1,50>-34-6 on account of rent. and 
taxes and Re, 1.684.1-6 paid in casi, A 
recaipt was given, buf there. was no 
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conveyance. Subsequently the huts were 
attached and the petitioner preferred a 
claim. His claim was dismissed on the 
ground that the huts could not be trane- 
ferred without a properly registered con- 
veyance, Thereupon he paid off the creditor 
and got rid of the attachment, and Ata 
Mahomed agreed to execute a formal con-, 
veyance for a total sum of Rs. 3,300 the 
extra Rs, 100 being the amount paid 
to the creditor. Subsequently the . huts 
were again attached in execution of decrees 
passed in the two suits which are the 
subject-matter of the present proceedings. 
The petitioner preferred a claim in both 
suits and he alleges that the value of 
the huts is Rs, 3,300 or thereabout. The 
learned Judge disallowed the claim on 
the ground that the conveyanca was a 
colourable transaction meant to defraud 
the creditors of the judgment-debtor. 
The petitioner made an application for a 
new trial on the ground inter alia that 
the court had no jurisdiction, but this 
application was dismissed. The main 
ground of the present application is that 
the huts being of the value of over 
Ra. 2,00 the Small Oause Oourt had 
no jurisdiction to deal with the matter. 

In accordance with the procedure in 
the Small Cause Oourt the petitioner did 
not make hi3 application for execution 
in the two suits to which I have referred, 
put himself institute] two suits making 
the two decree-holders defendants. His 
cause of action was stated to be that 
the defendant had wrongfully attached 
the huts in execution of a decree obtained 
by him against Ata Mahomed, that the 
huts together with the land upon it 
belonged exclusively to the plaintiff and 
that the ssid Ata Mshomed had no 
interest therein, that the plaintiff is the 
owner of the huts by virtue of a re- 
gistered conveyance dated 25th April, 
1¥31, from Ata Mahomed, and has been 
in possession by paying both owner's and 
oceupier’s share of taxes and by accept- 
ing a tenant (that is to say, a tenant other 
than Ata Mahomed) and receiving rent 
from him; that Ata Mahomed . had left 
possession of the huts, that the plaintiff 
was the owner and in possession thereof 
in his own rights, and that Ata Mahomed 
had no interest in the huts at the time 
when the attachment was effected, It 
will be observed that this claim in terms 
contradicts the statement in the petition 
that Ata’ Mahomed was the petitioner's 
tenant at all material times, 
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under the procedure of the Small Oause 
Oourt is also a written statement, puts 
in iesue all the allegations of the plaint 
and alleges that the conveyance, if made, 
was made in fraud of creditors, 
find nothing in the record to show that 
the attention of the court was directed 
to the question whether Ata Mahomed 
was still the tenant of the plaintiff either 


of the land or of the huts or both at the 


time of the attachment. o. 

The learned Judge. in his judgment 
states thatthe only questions for decision 
were, whether there was consideration for 
the conveyance and whether the con- 
veyance was bona fide, Before deciding 
this issue the learned Judge dealt with 
certain points of law which had been 
raised by the learned Advocate for the 
plaintiff. He had contended that in a 
claim case all that the court could determine 
was the question of possession, and ought 
not to go into the question of title. 
The learned Judge said that the obvious 
reply to that argument was that the 
proceedings before him were not under 
O. XXI, r. 53, of the Oode, but a regular 
suit to establish the claimant's title to 
the property attached, and it was upon 
that footing that the learned Judge pro- 
ceeded to deal with the case, He observed 
that s. 28, Presidency Small Oause Oourts 
Act, invests the court with power to 
decide all questions arising in execu- 
tion of decrees sgeiost tiled huts and he 
referred to the case of Gunaputty Roy y. 
Yhakurdye (1). In that case it was decid- 
ed thata Small Oause Court had jurisdic- 
tion to try the question of title in tiled 
hut cases, and that in executing the 
decree of another court transferred to it 
it had the same power as it possessed in 
regard to its own decrees. In that case 
the value of the property in suit is not 
given, nor did. the judgment turn upon 
any question of value. It is not an 
authority for the proposition that the Small 
Cause Court has jurisdiction to try ques- 
tions of title in tiled hut cases regardlecs 
altogether of ‘value of tne tiled huts 
in question. The learned Judge then 
referred to the contention that the ques- 
tion whether the conveyance was in fraud 
of creditors cannot be investigated in a 
claim case, but must be the subject of 
a separate suit. The learned Judge decid- 
ed against this contention and the case 


(1) 34 O, 823. 
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of Ramaswamy v. Mallappa (2) is suffi-- 
cient authority for his decision on this: 
point. 

At the time apparently, no specific evi- 
dence was given about the value of the 
huts, nor was there any specific finding on 
the point, but the. learned Judge found 
that the plaintiff did pay the sum alleged 
to Ata Mahomed and that Ata Mahomed 
did owe him the balance, which with the 
sum paid, amounted to the total sum of 
Rs, 3,300, and it is clear in my opinion 
from the judgment that he accepted this 
figure as being approximately the value of 
the property in question, This view is 
confirmed by the judgment of the Fall 
Bench in which they say that the debtor 
by selling the benefit for Re, 3,300. against 
a debt of Rs. 1,504) clearly retained Rs. 1,500 
for his own benefit, After coming to the. 
conclusion, for the reasons given by him, 
that the conveyance was made in fraud. 
of creditors, the learned Judge held that. 
the transfer of the huts to- the plaintiff 
was a mere colourable transaction and did. 
not pass a good title to the plaintif:  ~ 

The Presidency Smell Oause Courts Act. 
provides in e. 18 that the courts shall have . 
jurisdiction to try all suits of a civil nature. 
when the amount or value of the subject- 
matter does not exceed Ra, 2,000. Section: 
19 (9) provides that the court shall ‘have no 
jurisdiction to try suite for the determina~ 
tion of any right to or interest in immov- 
able property. There is no question that 
a tiled hut is immovable property except 
for the purposes of s, 22. . Section 20 
provides that the parties to asuit‘in which | 
the subject-matter exceeds Rs. 2,000 may 
enter into an agreement in writing that 
the Small Cause Court shall have jurisdic. 
tion to try such suit and if thatis done 
the court shall have such jurisdiction 
although the subject-matter excesdsa the’ 
limit. Every euch agreement must be 
filed in court and when so filed the par- 
ties shall be subject to the juris iictioa of 
the. court. There is no question that ng 
such agreement was signed or filed in this 
case. In my opinion tha fast that: the. 
plaintiff brought this claim in the court 
and that neither he nor the defendant 
objected to the jurisdiction and may in 
a sense be said to have waived any objec- 
tien thereto, cannot give jurisdiction to 
the court which it had not otherwise 
got. The cases to which Mr. 5, M.. Bose 

(2) 59 Ind. Cas. 947; A.I. R. 1920 Mad. 748; 43M. 


760; (1920) M. W. N. 572; 39M, L.J. 350; 28M. L; 
T. 170; 12L, We 475 (EB): E kee 
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referred me were cages in which the 
court had inherent jurisdiction, but that 
jurisdiction had not been assumed in a 
‘Tegular manner nor in the particular way 
iid down in the statute giving jurisdic- 
ion, 

Inthe present case the court has no 
jurisdiction where itis a suit for the de- 

' termination of any right or interest in 
immoveable property, nor in any suit of a 
Civil nature where the subject-matter 
thereof exceeds Re, 2,000. Such juriadic- 
tion, so far 88 the question of value is con- 
cerned, can only be given to it by the 
parties under s.20, and in the manner there- 
in provided,and unless and until there exists 
such an agreementin writing the ccurt has 
no jurisdiction, nor until it is filed can the 
parties be made subject to the jurisdiction of 
the court, 

Section 28 provides that when the judg- 
ment-debtor under any decres of the court 
isatenent of immoveable property any- 
thing attached tosuch property, which he 
might before the termination of his tenancy 
lawfully remove withcus the psrmission of 
the landlord, shall for the purpose of execu- 
tion of such decree, and for the purpose of 
deciding all questions arising in execution 
of such decree, be deemed to be moveable 


property. Itis clear that this section only’ 


applies when the judgment debtor is a 
tenant of immoveable property at the time 
of the attachment. No question of remov- 
ing anything attached to such property 
withia the meaning cf the section, could 
arise if he had ceased to be the tenant, and 
I am aatisfied from the facts disclosed in 
the records that he had ceased to be a 
tenant atthe time of attachment. In any 
case, there was no finding that he still re- 
mained a tenant at that time, 

Tnerefcre, for this reason alone, s. 28 
had no application to these cases, but in 
my opinion, the section is further restrict- 
ed, and applies only where the property 
attached tothe immovable property is of 
value not exceeding Rs 2,000. The amend- 
ment which gavethe court jurisdiction to 
decide all questions arising in execution of 
a decree, even though the subject-matter 
was a tiled hut and, therefore, immovable 
property, simply removed tne bar contain: 
sedia s iy (g); and did not purport to 
remove the bar contained ins. 13. In my 
opinion, therefore, the court had no jurisdic- 
tion to deal with the claims 
the petitioner, 

“There only remains for me to daal with 
one further contention made by Mr, 5, M. 
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Bose. He referred to a-decisior.in Khetra- 
pal v. Mumtaz Begum (3), his argument 
being thatthe value of the subject matter 
in such a case as this is not the valua of the 
tiled hut itself, but the value of the part 
of the tiled hut which would have 
to be sold for the purpose of satisfying 
the attachment, The answer to that 
contention is that in the case referred to, | 
the form of the claim was different to that 
in the present case. The plaintiff therein 
asked for adeclaration thatthe property 
in suit was not liable to attachment and 
sale in satisfaction of the amount due to 
the defendant. She also prayed that her 
rightto the property be declared. I can 
conceive that the difficulty which hes 
arisen in this case might have been avoid- 
ed and the real point in issue might have 
been decided if the form of the suits had 
been differant and if the learned Judge 
had limited his decision to a question similar 
to that which was raised in the Allahabad 
case, but as I have pointed ous both he 
and tho litigants haye gone much further. 
The claims, ss the learned Judge himeelf 
pointa out, amount to regular suits to 
establish the claimants’ title -to the prop: 
erty attached andthe form of the judg- 
ment is to declare that the petitioner had’ 
no title whatever to any part of the property ` 
in question. i 

For these reasons, I have come to the 
conclusion that the decisions of the Small 
Oause Oourt cannot stand, being made with- 
ous jurisdiction and muet be set aside with 
coste. 

N/a. 

(3) 381 Ind, 
1104, 


Order accordingly, ` 


Oas. 879; 38 A. 72;13 A, Le dy 


CALGUTTA HIGH COURT, 
Firet Oivil Appeal No. 331 of 1931. 
September 7, 1931, 
O. O. Gaoaz, Aa. O, J. i 
NALINI SUNDARI .DEBYA-—APPELLANT 


versus 
NARENDRA OHANDRA LAHIRI— 
` RESPONDENT, 4 
Court Fees Act (VII of 1870), Sch.I, Arts. 4 and 8, 
Sch.II,Art.1 (dj—Application for restoration of appeal’ 
dismissed for default in payment of paper-book coste 
—Proper court-fee. : i 
An application for restoration of an appeal dis- 
missed for default i payment jot paper book costa 
ed as an ag cation for review 
Save hay tee a of Sch. I of the Court Fees Act. 
It is sufficient if it is stamped with a court-fee of- 
Re. 2 only, 


8086 . 


Messrs. Atul Chandra Gupta and Deb Lal 
Sen, for the Appellant, ; 

My. S. C. Barak for the Respondent, 

dudgment.—I Lave carefully examin- 
cd the papers placed before meand I am 
of opinion that the present appication cav- 
not properly come under O. XLVI,r. J, Civil 
Procedure Oode, In my opinion it is not 
aleo an applicaticn for review of judgment 
within the meaning of the relative provi- 
sions in the Court Fees Act. I think itis 
sufficient if this application is stamped 
with a court-fee of Rs. 2 only. 

N/A, Order accordingly. 


CALCUTTA BIGH COURT. 
Civil Appeal No. 522 of 1932. 
May 4, 193}. 

PEARSON AND MI11TER, JJ. 
(Srimanta) CHATTOPADHYAY AND 
OTHERB—DEFENDANTS—APPELLANTS 


versus 
Tas KHARARIA MEJOZILLA 
ZEMINDARi SYNDICATE, Lro. 

l — PLAINTIFFS — RESPONDENTS. 

* Bengal Tenancy Act (VIII of 1885), ss. 50, 115— 
Presumption as to fixty of rent—Record of Rights 
published—Tenant, whether entitled to benefit of pre- 
sumption., 

‘Where a Record of Rights hasbeen duly publish- 
dd under Chap. X of the Bengal Tenancy Actin a 
suit by the landlord for enhancement of rent the 
tenant is not entitled tothe benefit of the presump- 
tion under s. 50 in view of the provisions ofs. 115, 
Bengal Tenancy Act. Hence it is not necessary for 
. the landlord to show that that presumption has been 
rebutted by showing that there has been subsequent 
variation of rent, 

Appeal against appellate decrea of the 
Sub-Judge, Additional Oourt, Khulna, 
dated the 15th July, 192r. 

Mesers. Brojilal Chuckerbutiy and Jiten- 
dra Mohan Banerji, for the Appellants. 

Messrs, Sarat Chunder Roy Choudhury and 
Bijan Kumar Mukherji, for the Respon- 
dents. 

Mitter, J.—This is an appeal on be- 
half of the defendants and it arises out of 
.a 6uit for enhancement of rent of a tenure 
which the defendant kolds under the plaint- 
iff—The Kheraria Mejoz:lla Zamindary 
Syndicate Limited. The plaintı claimed 
enhancement under e. 7, Bengal Tenancy 
Act, from Rs. 6673 to Rs. 152-3-3. There 
was an alternative claim for essesesment of 
rent at Rs. 139-13-6 at t annas per local 
bigha. The Munsif granted a modified 
decree to the plaintiff allowing his claim 

‘partially hcelding that the Syndicate Ltd., 
wee entitled io enhancement up to 
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Rs, 125-8 0. The plea taken by the defend” 
ant with regard to payment was negatived: 
On appeal by the defendant and cross- 
appeal by the plaintiff, the Additional 
Subordinate Judge has affirmed the decision 
of the Munsif. Aaggainat this decree cf the 
Additional Subordinate Judge, the present 
appeal has been brought and it is contend- 
ed on behalf of the appellant that there has 
not been a proper trial of the appeal seeing 
that the lower Appellate Court in dealing 
with the appeal relied on a document Ex, 
A, which was not put in in evidence in the 
suit out of which this appeal arises but” 
was put in in evidence in another suit along 
with which the suit out of which the present 
appeal arises was triel with the cpnsent of 
parties. The main contention of the de- 
fendant is that there ought to be aremand 
seeing that the judgment of the lower 
Appellate Court is vitiated by this defect, 
namely, that the lower Appellate Oourt 
relied on Ex, A, which was not part of the 
evidence in thiscase. It is to be observed 
that the Subordinate Judge has not rested 
his decision solely on Ex, A. The tenure 
in question was reccrded in the Record of 
Rights as a non-mukarrari tenure and as 
such the plaintiff, The Khararia Mejozilla 
Zamindari Syndicate Limited, was entitled 
to get an enhancement of rent undere, 7 
unlees the defendant established that the 
tenure was in existence from the date of 
the Permanent Settlement. In order to 
establish that, the defendant sought to rely 
on the preeumption under 8. 59, Bangal 
Tenancy Act, by showing that for nearly 
half a century or more he had been paying 
rent at the rate of Rs. 66-7-3 and that con- 
sequently he was entitled to the benefit of 
the presumption that the- tenure was in 
existence from the date of the Permanent 
Settlement. [Theanswer to this contention 
is that the Record of Rights has been 
published duly under Ohap. X, Bengal 
‘Tenancy Act,and having regard to the provi- 
sions of s. 115 ofthat Act, itis clear that 
the defendant is not entitled to the benefit of 
that presumption. 

Then itis argued by Mr. Brojolal Ohuc- 
kerbutty who appears for the defendant- 
appellant that the cefendat is entitled to the 
benefit of a presumption of fixity of rent from 
the uniform payment of rent fora very long 
time apart from the presumption under s. 50, 
Bengal Tenancy Act, This contention again 
ie untenable, The case isone which is 
governed by the Bangal Tenancy Act and, 
ifthe defendant is not permitted to avail 
himself cf the provisions of 8.50 by reason, 
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of the provisions of s, 115 of the Act, he 
esnnot fall back upon any presumption out- 
side the Act. Mr, Ohuckerbutty has referred 
to one or two cases in support of his con- 
tention that there is a presumption even 
apart from s. 50of the Act. An examina- 
tion of those cases however will show that 
some of them were not cases under the 
Bengal Tenancy Act at all, They were cases 
in ejectment to which the provisions of the 
Bengal Tenancy Act, did not apply. There 
were other cages amongst which the case of 
Gulab Missir v, Kumar Kalanand Singh 
6. Ind. Oae. 217 (1), may be mention- 
ed and therein the learned Judges 
observed that, even if the presump- 
tion undere. 50, Bangal Tenancy Act, did 
notapply to that particular case, there was 
nothing to prevent the tenant from establish- 
ing by other evidence that he had aright of 
occupancy at a fixed rate, These cases do 
not, therefore, assist the appellant. Both 
the courts below have ehown that there is 
evidencein this case to show that there has 
been a variation from the previous reat of 
Rs. 50 odd to Rs. 66 odd. They have relied 
upona number of jama wasil baki papers 
which have been filed on bebalf of the land- 
lord in order to show variation of rent, It is 
notinecessary{to examine those papers though 
Mr, Chuckerbutty has invited us to doso 
seeing that itwonld only have been ne- 
cesgary to do so for the purpose of rebutt- 
ing any presumption under s. 50 to which 
the defendant might have been entitled. 
But, as has already been stated that the 
presumption does not arise in his favour, 
it is not necessary for the landlord to show 
that that presumption has been rebutted 
by showing that there has been subse- 
quent variation of rent. I am of opinion, 
therefore, that the decisions of the couris 
below are right and that this appeal should 
be dismissed with costa, 


: Pearson, J.—I agree. 
l N./A. Appeal dismissed, 


ion 6 Ind, Oas. 217; 14 O, W. N. 884; 12 O. L. J 
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MADRAS HIGH COURT. 
Letters Patent Appeal No, 125 _ 
of 1926. 4 
April 20, 1932, 
WALLAGE, J. 
(On differencé of opinion between) 
W ALLER AND PANDALAT, JJ. 
POGARU RAMAMURTI—PLAINTIFF— 
APPELLANT ` ; 


versus <- 
Sri Rajah Mirja Sri PUSHAVATI 
ALAKA NARAYANA GAFAPATI i 
RAJU MAHARAJU MANYA SULTAN. 
BAHADUR—DEFENDANT—= 
RESPONDENT, 

Madras Survey and Boundaries Act (IV of 1897), 
ss. 11,12, 18—‘Boundary dispute’, meaning of— 
Dispute as to whether land is Government inam or 
part of anestate, whether boundary dispute—Decision 
of Survey Officer, whether final—Survey Officer, 
power of, todecide questions of title—Decision of 
Survey Officer, whether breaks adverse ; possession— 
Limitation Act (IX of 1908), Sch, I, Art“144—Madras 
Hereditary Village Offices Act (1II of 1895), ss, 18,421— 
Ejectment suits, whether barred—Scope of 8. 21. 

A village was surveyed by Government and in the 
course of the survey the suit land was demarcated 
by the Survey Officer as mirasi inam, ‘Against this 
decision the zemindar preferred an appeal contend- 
ing that the land should have been classed as 
jiroyatt but the appeal was thrown out and the 
zemindar did not file any suit under 5.13 of the 
Madras Survey Act to have that decision set aside. 
Within 12 years ofthe date of the decision the 
plaintiff sued for the ejectment of the zemindar 
(the lst defendant) and the tenants claiming ‘the 
land as the mirasi inamdar of the village. The 
first defendant claimed the melvaram right and ‘the 
other defendants claimed to be kudivaram ten- 


ants. 
` Held, (Per Wallace, J., agreeing with Waller, J.— 
Pandalai, J., contra.) . 

(1) that, whether the dispute during the 
survey was asto whether theland was jiroyati or 
darmilla inam or whether it was jiroyati or pre- 
settlement inam, in either.case there was a boundary 
dispute within the meaning of the Madras Survey 
Act, and the decision of the Survey Officer . that the 
inam was net’ partot the lst defendant’s estate but 
Government service inam was conclusive; 

(2) that the plaintiff was entitled to. have-his pos- 
sessory right tothe melvaram declared and for re- 
covery of three years’ melvaram from the Ist defend- 
ent though he was not entitled:to eject the tenants, 
[p. ,col, . 
The term ‘boundary dispute’ is notconfined toa 
dispute regarding the physical boundary of some 
piece of land. lt is wide enough to include a dis- 
pute as to whether a plot ofland is.a Government 
service inam and whether as such it must be exclud- 
ed from the estate: Muthirulandi Poosari- v. 
Sethuram. Aiyar (1), Kamarajuv, Secretary of State 
for India (2), Muthammat v. Secretary of State for 
India (3) and Kirukan v. Alagapa Chetty (10), re- 
ferred to, Radha Krishna Iyer v. Sundaraswamiar 
(6), distinguished. 


The conclusiveness of the decision of a Survey 


_ Officer ina boundary dispute is not confined to the 


mere abstract question of what are tbe physical 
boundaries, but extends to questions of title. which 
haye been decided and were necessary for him. to 
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decide. Kamaraju v. Secretary of State for India 
(2), referred to. 


Tho decision of aSurvey Officer in favour of a 
party breaksthe adverse possession of the opposito 
party. Muthirulandi Poosari v. Sethuram Aiyar (1), 
followed, Azhagaperumal Pillai v. Rasa Pilla (4), 
dissented from, 

Per Waller and Pandalai, JJ—A suit to eject 
persons who are alleged to have trespassed onsome 
inam land which forms part of the emoluments ofan 
office isnot barred under ss, 13and 21 of the Madras 
palage Offices Act (IL of 1895). [p, 308, col, 


Letters Patent Appeal against the judg. 
ment of Mr. Justice Spencer, dated the 8th 
February, 1926,snd passed in Sscond Appeal 
No. 951 of 1923 preferred against tho decree 
of the District Oourt Vizagapatam, in 
Appeal Suit No. 329 of 1920 proferred 
Against thst of tha Oourt of the 
Temporary Subordinate Judge, Vizaga- 
patam, in O. 8. No. 37 of 1917, 


Waller, J.—The appellant has no case 
whatever on the merite. He relies on an 
order passed by the Assistant Superiaten- 
dent of Survey in 1205, on an appeal by the 
respondent, confirming the demarcation of 
the Survey number in dispute as mirasi 
inam, by which was meant, I presume, 8 
pre-settlement inam, The réal dispute 
between tho parties was whether the land 
should be demarcated as post settlement 
inam or ss part of the ryott land of the 
estate. No one could possibly have Con- 
tended that it was a pre-settlement Inam, 
in which the Government had any interest, 
It was an inam granted by the ryois them: 
selves in 1820, which had been resumed by 
them even before the year 1873 and the 
landholder had bsen allowing the appel- 
lant a concession of Rs, 30 a year on that 
account. So that, it would 
appellant had no case at all, still less a case 
that the inam had been granted before the 
Permanent Settlement. The decision, how- 
ever, of the Survey Officer was in his 
favour and, if he had jurisdiction to pass 
it, it became final, for the Maharajah did 
not filéa suit within’ a year to get it sèt 
aside. Ibis conténdéd—and thè conteition 
found favour with Spencér J.— that the 
Survey Officer’s order was passed without 
jurisdiction as there was no boundary dis- 
pute between the parties within the mean- 
ing of the Survey and Boundaries Act; As 
the respondent appealed to that jurisdis- 
tion and, failing in his appeal, did not 
take the proper steps to get the order 
against him set eside, it seems scarcely to 
lie in his mouth to urge many years later 


PAMAMU.TI V. NARAYANA Gi JaPsTIRAJO, 


sew, thé 


141 I. 0. 
that there was no jurisdiction and that he 
was entitled to ignore the order, 

The Act does not itself define what is 
meant by a boundary dispute. It is, 1 take 
it,a dispute about the demarcation of a 
field arising in the course ofsurvey opera- 
tions. In 1905 the Vizianagaram Wstate 
was being surveyed and, in the course of 
the survey, a dispute aroge whether the 
field in question should be demarcated as 
an [nam or as part of the ryott lands of 
the Estate. The dispute was taken before 
the Survey Officer under the Act, both 
parties consenting to hisexercising juris- 
diction cover it, It is true that, strictly 
speaking, there was no dispute about the 
dimensions of the survey number itself, but 
there was a dispute about the boundary and 
extent of the ryoti land of the Estate—that 
is to say, whether it did or did not include 
the field in question, Taat being eo, I find 
it impossible to say that there was not a 
boundary dispute within the meaning of 
the Act. If that were so, the decision of 
the Survey Officer—however erroneous— 
became final, as no suit to set it aside was 
filed withing year. I think that the Dis- 
trict Judge was right in his observation 
that “there was as mush a dispute about a 
boundary inthis case, as in that reported 
ag Muthirulandi Poosari v, Sethuram Aiyar 


The appeal was posted for further argu- 
menton the question whether there was 
a boundary dispute. After hearing it, I 
remain of the opinion tbat there was here 
as much a boundary dispute as in the 47 
Madras case and as in thə cases reported aa 
Kamaraju v, Secretaryof State for India 
(2), and Muthammal v. Secretary of State 
for India(.). 


I find that I had omitted to deal with 
another contention that fcuad favour with 
Spencer, J. It was that the suit—being a 
suit to recover the emoluments of a Gurnam's 
office— was, under s. Yl of Maaras Act IL: of 
1895, not cognisable by a Civil Gourt. The 
suit 18 not one tọ recover the emoluments 
of an office, but to eject persons who are‘ 
alleged to have trespassed on some Inam 
land, which forms part of the emoluments 
of the cffice. Apart from tnat, l find great 
difficulty in following the decisions which 
have laid down thats, 21 of the Act takes 

(1) 50 Ind. Oas. 43; 42 M, 425; 9 L. W. 323; 36 M. 
See 356; 25 M. L. T. 293; (1919) M. W, N. 

(2) 11 M. 309. 

(3) 26 Ind. Oas, 817; 39 M, 1202; 27 M L, J, 529; 16 
M L, T, 432, 
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suits by holders of offices for recovery of 
their emoluments out of the jariadiction of 
the ordinary Courts. The Act is intended 
to deal with the succession to certain here- 
ditary village offices and to provide for the 
hearing of claims to such offices or their 
emoluments, Section 13 says that ‘any per- 
son" —‘not, be it observed, any village officer 
—‘may sue forany of the:village offices speci- 
fied in 8.3 on the ground thet he is entitl- 
ed” under the material sections of this and 
snother Act ‘to hold such ofisə.” Thatisa 
suit by a claimant to an office for a declara- 
tion that he is entitled to succeed toit. The 
saction also provides for suits for recovery 
of the emolumenis attached to such offices, 
It says that-“‘any persons’, in other worde, 
a claimant and nota village officer in case 
“may sue for the recovery of the emoluments 
of any such offices on the ground that he is 
entitled” under the material sections of this 
and another Act “to hold such cffice. I 
amuneble to see how the language of the 
section can apply to a suit by an actual 
holder of an office to recover the emolu- 
ments thereof. Such a person comes into 
Court as the holder of the office snd not as 
a person claimingto bə entitled to hold it, 
Tf there could be any doubt about the point, 
it is removed by the 2nd proviso tos. 13, 
which runs as follows :— 

“If at any time before the completion of the trial of 

28 suit referred under this section for any officeor for 
recovery of the emoluments of any office, it appears 
to the Collector that the claimant is not eligible for 
appointment under sub-s. (1) of s. 10 or sub-s. lof 
8.11 of this Act, as the case may be, he must pass 
an order rejecting the plaint.” 
The question of eligibility for appoint- 
ment could, in relation to a suit for re- 
covery of the emoluments of an office, 
arise only in the case of a claimant to an 
offixe, Sucha question could not arisein 
the cass of an actual holder of an office. 
That being so, it seems to mea open to 
serious doubt whether ea suit by the holder 
of an office to recover the emoluments 
attached to it is taken by s. 21 outof the 
jurisdiction of the ordinary Courts, 

Since wa reserved judgment it has been 
brought to our notices that a Bench of this 
Court has held that e desision by a Survey 
officar does not make a break in existing pos- 
session so as to render ineffective, fur pur- 
poses of limitation, any adverse possession 
ruaning at its date; Sse Azhagaperumal 
Pillai v. Rasa Pillai (4). The Jadgea 
thought that their view did not run counter 
to the decision of the Foli Bench in 

(4) 138 Ind. Oas, 362; 35 L. W. 388; (1932) M. W. 

193; A L R. 1932 Mad. 310 (2); 82M. L. J.399; 
Ind, Rul. (1932) Mad, 565, ae 
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Muthirulandi Poosari v,.Sethuram Aiyar 
(1) With great respect, I think that it 
does. The referring Judges in thatcase 
were definitely of opinion that the decision 
of the Survey Officer made a break in the 
adverse possession and thas the period 
before the decision could not ba tacked on 
tothe period afier it so as to make the 
adverse posgession continuous. And the 
Fall Bench did not dissent from their 
opinion. Even if it be assumed that the 
two periodsesn bs tacked on to each other, 
what wasthe decision of the Survey Officer 
in this case? That the Imam was a pre- 
settlement inam and that sixty yeara’ fad- 
verse possession was necessary toestab- 
lish the title claimed by the Maharajah. 
The decision was erroneous, but he had 
jurisdiction to pass it and it holds the field 
till it has been displaced in the proper way. 
The land having been demarcated as pre- 
settlement inam, it would lia on the 
Maharajah to show that he had been over 
60 years in adverse possession. All that 
has been shown is possession from 1873 
till 1917, From either point of view, the 
contention fails and I would allow the 
appeal Ishould like to add, in regard to 
the decision in Chinna Venkatrayadu v, 
Ramamurthi (5), that I concur in Spencer, 
J’s criticism of that decision. In the 
course of the argument, we sent for the 
printed record, but I was unabls to discover 
from iton what facts or evidenc3~the 
observations of the Judges were based, 


-I would restore the decision of the: District 


Judge with costs in this and the :lower 
Court, ay SE pih 
Krishnan Pandalat, J.—Though with 
great reluctance to differ from my learned 
brother's opinion which I have respectfully’ 
considered, I find myself unable to say 
that Spencer,J. was wrong when.he held 
that there was no such dispute about 
a boundary as was necessary to Hake the 
order Ex. 23 conclusive under s. 13 of the 
Survey and Boundaries Act of 1897 unless 
itwasset aside by suit filed within a 
year theraafter. The neture of the dispute 
can ba scen from the appeal petition Ex, 23 
(a) by the Vizianagaram Samasthanam. The 
SubordinateSurvey Officers had demarcated 
i e.described a particular survey field No, 339, 
as ‘subsequent service Inam” meaning 
post-settismsnt service inam, whereas 
the zamindar contended thst if was no 
longer service inam but ryoti (jiroyatt) 
(5) 62 Ind. Oas. 386; 44 M. 340; 40 M, L J. 282; 
(1921) M. W. N. 229; 14 L, W. 69. l l 
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land. There was no dispute sbout the 
physical properties or dimensions of the 
land. The dispute was about tenure or 
the quality of estate possessed by the par- 
ties in the land and itis to be noted that 
-whichever contention prevailed, the land 
“was part of the zamindari. When this dis- 
‘pute was taken in appeal before the 
Assistant Superintendent of Survey the 
present appellant (then respcndent) admitt- 
ed, as it is even now admitted in the 
plaint, that though the inam wee a post- 
` settlement inam he had lost possession 
for a great many years and the zamindart 
had let out the land as jeroyatt to his 
ryote and made an allowance of Rs. 30 
. per year to himself as compensation for the 
loss of the land. The result of the appeal 
was that the ‘present demarcation and re- 
gistration of Survey No. 339 as Mirasi 
inamwas confirmed’—by which I understand 
that it was demarcated as post settlement 
hereditary inam, But the appellant refers to 
` the penultimate paragraph of the order where 
itis said that land is Government Service 
Inam and,therefore,that the appellant should 
prove right by prescription for a period 
over 60 years. All I can ceay about thisis,that 
‘the passage discloses some error or confu- 
“sion of facts quite against the admitted facts 
and the contentions of both parties. What- 
ever there expressions were intended to con- 
' vey, I read the decision as confirming the 
order appealed against and not ss ordering 
A third alternative ż. e. pre-settlement Inam. 
/Tbis however is a detai),tl esubstantial point 
-being that itis abuncantly clear that the 
dispute was not about the boundary of any- 
` thing but about the tenure of aspecific piece 
„of land—the Zamindar claiming it as ryoti 
‘land-and the appellant as hie Inam, In my 
‘opinion the decision in such a dispute by a 
surveyor is not final under 8.13 of theSurvey 
‘and Boundaries Act merely because it is 
` placed before him in the course of survey ope- 
Tations and he passes orders thereon. There 
can be no estoppel on sucha point. The 
only class of orders which derive finality 
under the Act are those which decide bound- 
ary disputes. It is no doubt possible by in- 
genious use of langusge to describe a dis- 
pute about title asa dispute about bound- 
ary—in the sense that when the disputed 
title is decided,the boundary of the success- 
ful party's possessions is extended and 
that of the other diminished. But this is 
Teally a play upon words and not what is 
intended when it is said that the Survey 
Officer shall have power to determine and 
record undisputed boundaries and that when 
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a boundary js disputed the Survey Officer 
shall determine the boundary and record it. 
(ss. 9 and 10 of Act VILI of 1923 correspond- 
ing. to s. 11 (l)and (2) of Act 1V of 1897) it is 
this determination sgainst which an appeal 
is allowed by s. 12 of the Act of 18°97 corres- 
ponding tos. 11 ofthe Act of 1923 and in 
respect of which the appellate decision 
shal!, unless modified by a decree of the 
Oourt, be ccnclusive as to the right of the 
dissatisfied party in respect of the bound- 
ary of the property surveyed according to s. 
18 of the Act cf 1837 or conclusive proof 
that the boundaries determined and record. 
ed therein have been correctly determined 
end recorded according to s, 13 of the Act 
of 1923. Whether there is or not im any parti- 
cular case a real dispute about a boundary is 
to be determined on the facts of the dispute 


- itself. In my opinion when two people dis- 


pute title to an ascertained and definite piece 
of land or to subordinate interests therein 
the dispute cannotin any proper sense be 
described as a boundary dispute though as 
a result of the disputed title being settled 
the boundaries of the property of one or 
other of the disputants may be accordingly 
shifted. Ifthere was areal boundary dis- 
pute I can understand that a question of title 
depending solely on the boundary may be- 
come concluded—as a necessary logical con- 
sequence but not by virtueof the Act. But 
if there was no such dispute, it cannot be 
inferentielly introduced into a dispute about 
title and then held to be inferentially decid- 


‘ed under the Act so thatthe question of title 


becomes concluded by afurther inference 

There was, in my opinion, no boundary dis- 
pute in the proper senee before the Assis- 
tant Superintendent of Survey and his order 
Exs, G and XXIII being one on 8 matter be- 
yonc his jurisdiction, could not become con- 
clusive under the Survey and Boundaries 


ct. 

The further argument has confirmed me 
in my opinion atout the scopeand purpose 
of the Act and of its effect on the case. 
The scope and purpose of the Act of 1897 
(the material Act in this case) as well as of 
that of 19:3 is to consolidate and amend 
the law relating to survey of lends and set- 
tlement of boundary disputes. The power 
of Survey Officers is to fix boundaries, 2 e, 
demarcate the physical extent of properties 
by setting up the boundaries between them. 
They have no power to decide disputes 
about title, but only disputes about bound- 
aries. They were not intended to be a sort of 
quasi civil Courts whose decisions ope: 
rate as res judicata in the proper sense as to 


-1933 


-ail matters decided by them or which may 
inferentially be involved in their dezisions. 
Thus two matters must be distinctly borna 
in mind: (1) The survey authorities have 
no. a e at allin any matter except 
that of boundaries and (2) the only effec’ 
of their decision o2 mattera within their 
jurisdiction is not that they have the 
effect of resjudicata but that as far as 
they are boundary decisions theyäonly can 
be questioned by a suit brought within a 
certain time—which is quite a different 
thing. I will not eay that some decisions 
on the Survey and Boundaries Act are not 
capable of being read as imputing a wider 
jurisdiction to Officers acting under the Act 
and a more extensiva effect to their actual 
decision® But I believe that the scope of 

the Act and the limitsof the jurisdiction 
of Survey Officers and of the effsct of their 
ordera are ganerally resognisad as I have 
stated. In Kamaraju v. Secretary of 
State for India, (2) the boundary between 
the zamindari and a neighbouring trust 
Government land had been settled in 1875 
under the Boundaries Act of 1860. The 
Zamindar then a minor was represented 
before the Survay Suparintendent by his 
Estate Manager. Later the portion so ex- 
cluded from the Zamindari was included in 
a reserve forest under the Madras Forast 

. Act of 188%. The Forest Settlement Officer 
rejected the claim of the Zamindarz to the 
area excluded from it by the survey deci- 
sions, Othe two questions involved, the 
first, namely, whether an appeal lies to the 
High Court from a decision of the Dies- 
„trict Court passed under s, 10 of tha Mad- 
ras Forest Act, i3 nos) relevant‘to this case. 
But the second question was whether the 
-zamindar was properly represented in the 
survey proceedings, It was held that he 
was. There was no question raised whe- 
ther there had been a boundary dispute 
such as to give jurisdiction to the Survey 
Saperintendent for the decision of 1879. 
The court simply said that the matter in 
dispute was res judicata and that the Zamin- 
dar was bound by the procaedings under 
the’ Boundary Act in 1875. Tais decision 
is hardly in point on the question before 
me. Nor can the uss of the expression 
res judicata be understood as meauing that 
the Survey Superintendent's decision is 
res judicata in the proper saase ia view of 
the decision of the Privy Council pointing 
out the distinction between res judicata in 
the: proper sense and thse stztutcry pro- 
hibition of questioning executive or as 
administrativa acts exsept in a particalar 


RAMAMUATI V, NARAYAN GAJAPATI PIRAJO, 


311 


way. Sse Radhakrishna Ayyar v, Sundara- 
swamier (6) coafirming tha decision of this 
court in Radhakrishna Ayyar v, Swami. 
natha Ayyar (7), In Muthammal v. See- 
retary of Stitefor India (3) the question 
before the High Oourt was whether a mitta» 
dar, against whom tha decision of tha 


. Boundary Commissioner exlading a cer- 


tain area from his mitta had become final, 
could maintain a prayer to the civil Oguri 
to reduce his peishkush proportionately to 
the excluded area Sir John Wallis, 0. J. 
heldthat that question did not ariss in view 
of his opinion on the effect of the boang- 
ary decision, He said, 


“In these circumstances the decision of the Boundary 
Settlement Officer that the lands in question did not 
form part of the Zamindari is res judicata according 
to the decision of the Full Bench in Kammaraju v. 
Secretary of State for India (2) and I think that the 

ground of the decision, namely, that they never had 

formed part of the mitta is also res judicata as, having 

formed the ground of the decision.” 


Invisw of the opinion expressed by 
this very learned Judga ia Mu- 
thirulandi Poosari v. Sethuram Atyar (L) 
and Chinna Venkatrayudu v. Ramamurthi - 
(5) the opinion that Survey Officer's deci- 
sions operate by way ofres judicata is open 
tothe remark that it does not recognise 
tha distinction now pointed out by the 
Privy Oouncil and was psrhaps not intend- 
ed to bə understood in that particular sense, 
The opinion that the effect as res judicata 
of decisions by survey authorities extends 
to the grounds of the decisions alsois ia my 
opinion not justified by “the Survey 
and Boundaries Act. In Muthirulandi 
Poosari vw. Sethuram Aiyar (l) there 
had been a litigation in the year 1900 bat- 
ween the parties, and a decres was psssed. 
There arose a dispute between tha parties as 
to whether that desres conferred the right 
to a lane to the present plaintiffs. In 1904 
this dispute came before the Survey Offizers 
who were surveying the town of Madura. 
Tne Survey Offizer decided that the lane be- 
longed to the defendant and demarcated is 
accordingly as part of his property. Tnis 
decision was not questioned by a suit with- 
in a year but the plaintifs brought a suitin 
1913 for an injunction against the defend- 


(6) 74 Ind. Cas. 584; 45 M. 475; 36 O. D. J: 450; 16 
L. W.18; 31 M. L. T. 3l; 45 M: L. J. 323: 27 0. W, 
N. 1; ALE. 1922 P. 0.257; 20 A.L. JIA L 
A. 211 (P. O0). 

(1) 40 Ind, Oas, 587; 6 Li W, 16, > 


312 
ant. alleging that the decree of 19U0 had 
awarded the Jane to kim, that he wasin pos- 
session under it both before and after the 
survey decisicn and that the defendant had 
no right to interfere with the plaintiff's en- 
joyment, It. was recognised that unless 
there was. a boundary dispate the survey 
officials could not by demarcating a bound- 
ary affect title to property. Both the refer- 
ring Judges, Phillips and Seshagiri Ayyar, 
JJ. refer to this at pages 427 and 428" of the 
report, .The question referred was, when a 
plaintifi’s claim has been disallowed under 
the Survey and Boundaries Act, IV of 1897, 
but he has been in possession of the proper- 
ty, does the decision of the Survey Officer 
operate as res judicata in a subsequent suit 
for!possession? In theopinion oftheFull Bench 
delivered by Sir John Wallis,O. J., he care- 
fully guards himself by premising it with 
the words “assuming that in this cess the 
boundary was disputed and the dispute was 
the subject of anjorder by the Survey Officer 
under s, llof the Madras Act IV of 1597," 
and then he stated the opinion that “in 
that case the orderif not reviewed by the 
appellate authority or questioned by a suit 
as provided in the section was conclusive 
as to the. rights of the parties and none 
the less so because the unsuccessful party, 
who wasin possession at the date of the 
order, was not subsequently ousted from 
posseesion.” This clearly recognises that 
to give jurisdiction to e Survey Officer to 
make an order which shall ba conclusive 
under 8. 13 of the Act of 1897 there should 
be a boundary dispute as stated. in the 
opening wordsof that section, and all that 
‘is meantis-that the conclusive character 
of the order, which according to the 
section itself relates to the rights claimed 
in respect of the boundary of the property, 
is not affected by the unsuccesatful party, 
who was in possession at the date of the 
order, continuing to be in possession. In 
Chinna Venkatrayudu’ v. Ramamurthi (5) 
the distinction. between orders which are 
final under s. 12 (3) of thé Act of 1897 and 
those which are conclusive of the rights 
as to the boundary unless set aside by a 
suit under 6, 13 is pointed out by Sir John 
Wallis himself. In thatcase a karnam in 
hoe-Pithapur estase had during the survey 
perations of thas estate sneeceaded in 
getting the Survey Officers to demarcate as 
included in hia inam lends the neighbouring 
jeroyati landsof the zamindar. Naither 
the zamindar nor his agents had appeared 
before the Survey Officers, and there had 

*Pages of 42 Mad, [lia] === SS 
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been ro appeal and no suit to get aside the 
order, It was pointed out that in the Full 
Bench case Muthirulandi Poosari v. 
Sethuram Aiyar (1) all that was deci- 
ded was that the Survey Officer's order in 
boundary cases is conclusive under s, 13. 
only when there was a dispute and that 
nothing was stated therein about the effect 
of the word ‘finel' in s. 12 (3). The effect 
of s 12 (3) was held to be to make the 
boundary final es far as the authorities are 
concerned but not to preclude landowners 
from ever afterwards disputing the correct- 
ness ofthe boundary in a Oourt of Law, 
The opinion that the conclusivenees of ‘a 
Survey Officei’s order under a. 13 of the 
Act of 1897 can only arise if there was a 
boundsry dispute was again laid? down in 
Subramania Mudali v. Meenakshi Ammal 
(8) and Municipal Council, Cochin v. Baru. 
Devusai (9). It must have been in view of 
these decisions that in s. 13 of Act VIH of 
1929 the words “any party to a boundary 
dispute beforethe Survey Officer, and any 
party to an appeal preferred under s 12 
or to whom notice of such appeal is given, 
and any person claiming under any such 
yaity” which are found in s 13 of the Act 
of 1897 have beenomitted. Under s. 13 of 
the new Acé all persons to whom notica of 
orders passed under es. 9, 10 or 11 of the 
Act hes been given are required to get the 
orders modified by suits within 3 years, 
This case, however, has to be decided on 
the words of s. 13 of the Act of 1897, ' 

As to what it is that is concluded by a 
Survey Officer’s decision acting within his 
jurisdiction that is in respect of a boun- 
dary, the words of. 13 of the Act of 1897 
are that a guit is to be filed to establish 
the right which the dissatisfied party 
claims in respect of the koundary of the 
property surveyed and that subject to the 
result of such suit such order or decision 
shail be conclesive. The words of s. 13 
of the Act of 1929 are that the record of 
thesurvey shall be conclusive proof that 
the boundaries determined and recorded 
therein have been correctly determined and 
recorded. In my opinion the effect of both 
the sets of wcrds is the same and they mean . 
that unless the order is set aside by suit 
the boundary as determined is conclusive, 
As I have already said, if from a particular 
boundary being conclusiveiy established 


(8) 70 Ind. Cas. 481; 43 M. L.J. 19t; 16L,W. 
149; 31 M, L. T. 145; A. I. R. 1922 Mad, 392. 
09 92 Ind. Cas. 18; 22 L. W. 671; A. L R, 1926 Mad, 
D PS 
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the right of either party to the intervening 
apace necessarily follows that will bə held 
concluded not because of the Act but be- 
cause of the forcegof logic. The Act itself 
confers no couclusiveness upon anything 
else but boundaries and says nothing about 
the right to the property or about 
its possession. This last point as to 
possession is clearly stated in Azhagaper. 
umal Fillai v, Rasa Pillai (4) with which 
I respectfully agree when it holds that a 
Survey :Offiser’s decision as tə boundary 
although conclusive es to the boundary 
does not have the legal effect of terminat: 
ing the possession of theman who was in 
possession or of destroying its legal effect 
if it had already conferred a title upon the 
possessor or breaking thse running of 
possession in favour of the person in whose 
favour the boundary isfordered. As point- 
ed out in that decision it would be very 
extraordinary if the Survey Offizer’s decision 
could have such a result which would not 
follow even a declaratory decree of a civil 
Oourt that a party had or had not title, 

I am not satisfied that there was in this 
case any dispute about any boundary in 
the proper sense of the term. The dispute 
was about title. The Survey Officer had no 
jurisdiction to decide it and no jurisdiction 
to decide such a point can be conferred 
upon him by calling the dispute a dispute 
about boundary which it isnot except by a 
play upon words, < 


Ido not understand how the District 
Judge's decree for 3 years’ rent against the 
respondent can in any event be supported: 
lt is held that the ryotsare not bound by 
the Survey Officer’s order and that they have 
occupancy rights, The rents paid by them 
to the zamindar were paid under engage- 
ments between. him and his ryots. The 
plaintifi Lad no connection with these 
Sucre coe which are several decades 
old. 


The case is not one in which a trespasser has 
taken possession of rents due to the plaintiff 
and collected rents from the plaintifi’s 
tenants, aud I do noi see how if the plaint- 
iff is not entitled to possession as against 
the ryots he can claim the rents paid by 
them to the zamindar under engegements 
to which he was not a party. According 
to the decision in Azhagaperumal Pillai v, 
Rasa Pillai (4) the zamindar’s possession 
of the property through his tenants which 
began in :873 is not affected by the Survey 
Officer's decision and even if the zamindar 
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is not in a position to question that decision 
assuming it related to any boundary, the 
plaintiff has got no right thereby to claim 
either possgasion of the property from the 
tenants or the rents from the zamindar, 
In fact the survey decision does not mer» 
tion or necessarily mean anything about 
the tenants or rents paid by them. 

On the last point based on the Hereditary 
Village Offices Act, I agree with my learn- 
ed brother that the suit is not barred by 
8.13 or 21 thereof, 

In the result, I would dismiss the’ appeal 
with costa, 

By the Court —As we are not agreed, 
the appesl will have to be dealt with 
underel 36 of the Letters Patent, The 
questions on which we differ are thege:— 

A. Whether there was a boundary dispute 
within the meaning of the Survey and 
Boundaries Act. À 

B. Whether the plaintiff is entitled to 
recover from the let defendant the 
melraram collected by him from the other 
defendants for the three years preceding 
the suit and tothe declaration granted to 
him i2 cl. (1) of the decree of the iria 
Court, | 

[This appeal again came on for fina 
hearing in pursuance of the order of refer- 
ence contained in the shove judgment 
on the 12th and 14th of April 1932and the 
court delivered the judgment given below ] 


Mr. S. Venkatesa A yyangar, for tke Res- 
pondents, : 
Mr. V. Govindarajachari, for the A ppel- 
lant. i 


Judgment —This app3al has been 
referrea to me because of a 
difference of opinion between the 


learned Judges of the Bench who heard 
ir. The suit is one of ejectment,the plaint- 
iff claiming to be the Governmant mirast 
karnam of Laveru Village within the 
ambit of Vizianagaram estate. This ap- 
pealis concerned with his plaint prayer to 
eject the defendants’ from a land Sarvey 
No. 839 on the ground that he is the 
mirasi inamdar. The let defendant is the 
zamindar and claims to melwaram right 
ovar the landthe other defendants claim 
to be the kudivaram tenants thereof. 

The village was surveyed by Government 
in 1904 in the course of the survey of the 
Vizianagaram estate under Act IV of 1897 
and the suit land, was then demarcated by 
the Survey Officer as mirasi inam. Against 
this decision the lst defendant’s represen~ 
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tative presented under s. 12, an appeal that 
the land should have been clasaed as 
Jiroyatt, That appeal was thrown out, 
The estate did not file any suit under 8. 13 
to have that decision set aside, Under that 
sectionof the Act the decision therefore 
became conclusive between the parties to 
- the dispute as regards all matters in dispute. 
The main point contested throughout in this 
case has been whether the decision of the 
Survey Officer precludes the defendants 
from resisting the plaintiff's claim, It was 
decided by the trial Court and that decision 
has not been since contested that the order 
of the Survey Officer does not bind the 
tenant defendants Nos, 2 to 12as they were 
not parties tothe appeal before the Survey 
Officer, As regards the lst defendant, the 
zamindar, toth the lower Courts teld that 
he was precluded by the decision of tke 
Survey Officer from resisting the plaintiffs 
claim and they therefore gave a decree that 
the plaintiff was entitled to the melwaram 
right over Survey No, 339 In second ap» 
peal Mr. Justice Spencer held that tha 
Survey Officer's decision was without juris: 
diction and therefore void, and on the 
ground that the plaintiff had nct indepen- 
dently established his title he dismissed 
the plaintifi’s suit. At the Letters Patent 
appeal the learned Judges differed cn 
this main point and it is the chief question 
which Lhave to decide. 


One would imagine that as -ıt is the 
point on which the case really turnec, 
all available records in the survey pro- 
ceeding would have been produced tnd 


exhibited. So far from that being so, 
the original proceedings of the Survey 
Officer are not filed nor is the entry 


in the Survey Register. We have only 
the decision on appeal, Ex. G, the grounds 
of that decieion, Ex. XXUI and the 
appeal petition of the zemindar, Ex. XXIII 
A, and these are by no means contistent. 
For example Ex. KALA dees not 
show that Government was a party tothe 
enquiry while Ex. XXIII says that Gov- 
ernment was a party. Again Hx. KAI 
A says that the original decision was 
that the land was “subsequent”, that is, 
post-settlement service inam while Ex. 
XXIII, says the original decision was 
that it was a mirasi inam by which the 
Survey Officer on appeal, as he states 
clearly in his grounds, means Government 
service inam, that is pre settlement inam. 
It reams to be now admitted by the 
plaintiff that the inam was really pesi- 
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settlement but that error of fact on the 
part of the Survey Offiesr cannot affect 
the validity of his decision if he had juris- 
diction to pass it. 

The ist defendant claims that the order 
is without jerisdiction because there was 
no “boundary dispute” within the mean- 
ing of the Act. One would expect that, 
if there was at the time of the survey 
inquiry any substance in this contention, 
it would have been put in the forefront 
of the lst defendsnt’s appeal, Ex. XXII- 
A, but there ia no suggestion of it there, 
The contention is advanced on two grcunds 
first, thatthe dispuie was really whether 
the land was jiroyati or darmilla inam, 
that is, there was no decision that it did 
nct form part of the estate, and secondly, 
even if the dispute was whether it was 
jiroyati or pre-settlement inam, still that 
18 pot a dispute about 8 boundary and, 
therefore, there ia no boundary dispute. 
Toe first contention is based entirely on 
the wording of Ex. XXIII-A which, as 
I have said, is inconsistent with state- 
mcnts in Ex. XXIII. I see no reason 
why, if I am to make speculations, I 
should speculate that Ex, XXIII-A is right 
and Ex. XXIII wrong. The Ist defend- 
ant could have made the matter quite 
clear by producing the original registry 
entry, but though it is now 15 years 
Since the pleint was filed he has not 
so far done so. l must presume that the 
official act of the Survey Officer was 
regularly performed and with jurisdiction 
that is, that the dispute was whether 
the land was to be demarcated within or 
outeide of the estate, ill, zemin jiroyatt 
or Government service inam As to 
the second contention I find it a little 
difficult to follow. I understand the argu- 
ment to be that there cannot be a 
boundary dispute unless thereis a dispute 
between two estates cr between Govern- 
ment and an estate regarding the phy- 
sical boundary of Some piece of land 
contiguous to both, that is, a dispute as 
to wLen, where and how the boundary 
between both shall run, but that if the 
diepute involves on one side or the other 
the whole of the contestant’s property 
there cannot be any boundary dispute, 
because the boundary of the disputed 
portion is not itself in dispute. I- can 
see no principle in such a contention. 
What the Survey Officer had to decide 
and kad jurisdiction to decide was how 
the boundary of the Vizianagaram estate 
was to run, whether it should. exclude 
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or include the suit inam, and his decision 
was that the inam being Government 
property must bə excluded from the 
estate, demarcated out of the estate. It 
does not seem to me that suca a dis- 
pute cannot properly be called a boundary 
dispute or that it is not one of the 
kinds of disputes {with which the Act 
was enacted to deal. Obviously the 
boundary of the estate cannot be properly 
demarcated unless controversies of this 
kind are cettled. 

If we examine the important rulings of 
this. High Court under this Survay Act 
and its predecessor, we find that this is 
just the sort of case that has arisen and 
has been held to come under the Act. 
In the Fall Bench case in Kamaraju v. 
Secretary of State for India (2) a Survey 
Officer had demarcated out of the Bodi- 
naikanoor estate a tract of land which 
Government claimed to be reserved forest. 
There could be here no suggestion that 
the tract of land constituted ths whole 
of the Bodinaikanoor estate or the whole 
of Government land. Nor was there any 
suggestion that there wasany dispute as 
to the physical boundaries of the treci 
itself. The question was merely whether 
the tract was to be demarcated withia the 
estate or outside the estate as Government 
land, The Full Bench held that this 
was a boundary dispute under the previous 
Act XXVIII of 1850 and thatthe decision 
was res judicata, and , the zemindar was 
estopped from claiming the tract as part 
of his estate. 
v. Secretary of State for India (3) is a 
decision of three vudges in a Letters 
Patent appeal in a similar case also under 
Act XXVIII of 186". The dispute there 
was whether a perfectly definite tract of 
land was part of a mitta or Government 
reserved forest. The finding was that 
the Survey Officer’s decision that the 
land did not form the part of the mitta 
is res judicata. In the Full Bench case 
in Muthirulandi Poosari v. Sethuram Aiyar 
(1) it does not seem to have been even 
argued before the Fall Bench that the 
dispute before the Survey Officer as to 
the possession of a perfectly definite piece 
of land, a lane, was not a boundary di: 
pute within the meaning of Act IV of 
1897. The only attack the Ist defendant 
is able to make on these decisions is 
that the first two were passed under 
the prior Act, XXVIII of 1860, and that 
the learned Judges made a wrong use 
of the words ‘res judicata,’ As to the first 
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point s, 25 of the Ast of 1860 under 
which the decisions were passed lays 


down practically ths same procedure and 
the same principles, stated in fact in 
much less emphatic terms, as ss. 11 to 13 
of thelater Act. The scops of the inquiry 
under Act XXVIII of 1860 has been 
clearly stated in a Bsnch decision of this 
Oourt, Kirukan v. Alagapa Chetty (10), As 
to the second point it is argued that the 
Privy Council in a passage in Radha- 
krishna Ayyar v. Sundaraswamier (6) which 
had nothing to do with a controversy 
like the present, pointed out the legal 
distinction between res judicata and 
statutory prohibition. I cannot see how 
that decision can be of any assistance to 
the Ist defendant here; whether one 
cells the decision of the Survey Officer 
res judicata or not the lst defendant ia, 
by forca of s. 13 of the Act, estopped 
from agitating anew the right which he 
there claimed and lost siaca it is -coa- 
clusive against him because he did not 
file a suit within the time granted in 
order to have his right restored. 

It is next contended that even taking 
it that the Survey Offizer’s decision is 
about a boundary dispute under the Act, 
it cannot praclude the lst defendant 
from now contending that the inam is 
not Government service inam, because the 
Survey Officer had no jurisdiction to 
decide questions of title, That is, 
if I ucderetend theargument, while it is 
opea to the Survey Officer to decide that 
the inam was outsijJe the estate he had 
po jurisdiction to decide that it was 
Guoveroment Service inam. This conten- 
tion also I do not follow. A Survey 
Officer obviously has jurisdiction to decide 
anything which it was necessary to decide 
in order to coms to his conclusion, and 
he obviously cannot avoid deciding ques- 
tions of title in such cases. If parties A 
and B are disputiag whether a particular 
piece of landis part of the property of 
A or B and the Survey Offiser decides 
that it is the property of A, he is decid- 
ing that it is notthe property of B. If 
that is not his function, the Act 
would seem to be useless ; and if B's civil 
rights were not intefered with by the Survey 
Officer's decision it would not have been 
necessary to declare that B is entitled to 
establish his right in a civil Oourt within 
one year, The Fall Bench decisions al- 
ready quoted arə clear authority for the 
proposition that such decisions of a Survey 

(10) 62 Ind, Oas, 87;13 L, W.172. Pe 
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Officer in a boundary dispute are not limit- 
ed to tha mere abstract quəstion of what 
ara the physical boundaries in disputs but 
ara decisions on matters of titles and poss3s- 
sion Kamaraju v, Secretary of State for 
India?) andMuthammaly.Secretary of State 
for India (3), lay down that his decision 
is a decision on title and conzlusive, These 
decisions also implicitly and Muthirulandi 
Poosariv. Sethuram Aiyar (L), explicitly, 
lay down that his dezision on questions of 
possessicn also is conclusive. In all these 
cases it was held that the decision of a 
Survey Offizer on all these points is res 
judicata and binding on the parties to 
tha boundary dispute. Kirukan v. Alagapa 
Chetty (10), is a Bench case directly on the 
finality of ths Survey Officer's decision on 
a question of title, and Kuppuswami Iyer 
v. Venkataswami (11),is a Bsanch docision 
directly holding the finality of the Survey 
Officer's decisionon a question of posses- 
sion, even when the decision was in fact 

rong. Muthirulandi Poosari v. Sethu. 
ram Aiyar (l), is particularly instruc- 
tive on this point, because it held that tha 
decision of a Survey Officer is a decision 
that the successful party is in possession 
even though the unsuccessful party was 
really in possession, and that the decision 
estops the unsuccessful party from urging 
later on that he was in. possession, The 
156 defendant seeks to turn the edge of 
this decision by referringme t> a Bench 
ruling of this court in Azhagaperumal 
Pillai v. Rasa Pillai (4), where the learned 
Judges say that they do not interpret the 
Fall Bench decision meaning that the 
Survey Officer's decision stops the running 
of possession of a party really in possession, 
The learned Judges of the Bench give no 
reasons for this opinion except to refer to 
an opinion of Ramesam, J., in Kuppuswami 
Iyer v. Venkataswami (11), which, if I may 
sayso with the greatest respect, cannot 
quote the learned Judge correstly, because 
if he rəally meant that the possession of 
the defendants in that case was not inter- 
rupted by the decision of the Survey 
Officer, then he would hava upheld the 
defendants’ title by the adverse possession. 
But on the contrary he agreed with the 
other learned Judgeof the Bench in dege- 
reeing for the plaiatiffa on the ground that 
the decision of the Survey Officer that the 
plaintifs were in possession is binding on 
the defendants. I therefore agres with 
Waller, J., in his referring judgment in 


(11) 70 Ind. Oas, 672; 16 L. W, 99; 31M, . T. 62 
A.T. R, 1923 Mad, 29, : see 


1411.6. 


this cass that ths plaia meaning of the 
Full Bench ruling is that the decision of 
the Survey Officer is conclusiva on the 
queetion of possession, Thera is no 
real hardship done and there is nothing 


extraordinary in the decision offan execu- - 


tive officer having such an effect since the 
civil rights of the parties are not injured 
provided they sue, as in the Act they are 
directed to eue, within cne year of the 
decision, 

The ist defendant relies on a ruling in 
Chinna Venkatrayudu v. Ramamurthi (5), 
that the correctness of an order under s. 
12 of the Act IV of 1897 may be disputed 
afterwards in a Court of Law. That case is 
really against him; it clearly lays down that 
ifthe order was passed under s. 13 its 
correctness cannot be subsequently disput- 
ed. The order inthe present case is under 
8.13, Iam quite clear therefora that the 
decision of the Survey Offiser, expressed 


in Ex. Gand XXIII, is binding on the lat- 


defendant and he is not at liberty now and 
here to canvass its correctness, 

The Full Bench decision in Muthirulandi 
Poosari v. Sethuram Aiyar (1), settles his 
further contention based on adverse pos- 
session. The Ist defendant's possession 
was interrupted in 1905 on 3lst July, 1905, 
by the decision of the Survey Officer, The 
suit was within 12 years of that date and 
therefore the let defendant has not prescrib- 
ed by 12 years’ continuous adverse posses- 


Sion before suit. 


It may be mentioned incidentally that. 
even if there were any substance in the lat 
defendant's contention that the original 
dispute was as to whether the land was 
jiroyati or darmilla inam, the case of 
Chinna Venkatrayudu v. Ramamurthi (5) is 
authority for the proposition that even s0 
it would be a boundary dispute within 
the Act and the decision is therefore final, 
This also receives support from the judg- 
ment of Sadasiva Aiyar, J., in Kirukan v. 
Alagapa Chetty (10). 


I therefore hold that the decision of the 


Survey Officer is conclusive, that the inam 
isnot part of the lst defendant's estate, 
but is Government service inam. Itis the 
fault of the Ist defendant or rather the 
fault of his predecessor that he cannot now 
contest those matters. That decision then 
puts the plaintiff in the positionof a 
Government service inamdar and from that 
position he cannot 
Whether or not the attainment of that 
position in 1£05 gave him both the melwa- 
ram and kudiwaram rights need not now 


now be dislodged.. 


he 
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be discussed since the plaintiff is not here 
contending that he poseesses the kudiwa- 
ram right. That would be a difficult posi- 
tion to maintain against the sitting tenante, 
defendant Ncs, 2 to 12, who were not part- 
les to the proceedings which declared him 
tobe the mirasi inamdar. He was there- 
fore rightly held by the lower Oourts not 
to the entitled to eject the tenants but 
entitled only to a decree declaring this 
melwaram right against the lst defendant, 
The ist defendant contends that such a 
decree was for a relief for which the plaint- 
iff had never asked. But that is funda- 
mentally to misunderstand the legal posi- 
tion. The plaintiff sued for possession and 
the melwaram right is a possessory right. 
It is not accurate to describe it as a mere 
declaratory right. It isa species of posses- 
siop, in fact the only kind of possession 
which, for example, 8 landlord and estate 
proprietor under the Madras Estates Land 
Act can have, and no one has yetdreamt 
of contending that such a landlord has 
no possessory right, The plaintiff there- 
fore has been given such possession ss he 
could be given, corsistent with the finding 
in thecase, He isnot entitled to possession 
against tho tenants, he is entitled t> have 
his possessory right to the melwaram 
. declared against one who has been wrong: 
fullyin pogsescion of it. For the same 
reason the decree tor recovery of three 
year’s meluaram from the Ist defendant 
is correct since the Ist defendant has been 
treepassing on the plaintiff's rights as 
melwaramdar and wrongfully appropriat- 
ing what belongs to the plaintiff. 

The tat defendant hes founded an argu- 
ment on this point on a statement of the 
trial Oourt at page 8 of the printed papers, 
“The relationship of landlord and tenant 
has never been established between the 
plaintiffs and defendants Nos, 2 to 12", 
and argues that therefore the lst defendant 
could not trespass on a relationship which 
did not exist. The context in the judg- 
ment shows cleerly that what the Subordi- 
pate Judge meant was that since the 
Survéy Officer’s decision did not bind 
defendants Nos, ? to 12 and since defend- 
ants No, 2to 12 were not shown to be 
the tenants of the plaintiff, the plaintiff 
could not get a decree to eject them. By 
‘censnts' he obviously meant ordinary ten- 
ants. But where the plaintiff is found to 
have been the melwaramdar since 1{035, as 
the trial Court itself held, it is not open to 
kudiwaram tenants to say that he is not 
theirlandlord, and the trial Court in view 
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of its decision in the case could not pos- 
sibly have meant to say so. 

I therefore agree with Waller, J., that the 
decree of the District Court is correctand 
the decree of that court must therefcre, ke 
restored. The plaintiff will have his costs 
against the let defendant throughout in 
all court, 

N.K JA. Appeal allowed, 


CALCUTTA BIGH COURT. 
Appeals Nos. 1633, 1634 and 1635 
of 1930, 

December 22, 1931. 

OOETELLO AND JAOK, JJ. 
SHORETARY. cr STATE—APPELLANT 
Lersus 
Chowdhury BISWAMBHUR DAS, 
PROHORAJ MAHAPATRA AND ANOTAHR— 

RESPONDENTS, | f 

Bengal Village Chowkidari Act (VI of 1870), ss. 
98, 61—Enquiry unders. 58~Ohowkidari chakran 
land, resumption of—Duty of Commissioners—Finali- 
ty of order cn enquiry. 

Where Oommissioners are appointed under s, 5% 
of the Village Chowkidari Act, what they have to 
find is whether the lands proposed to be resumed 
were originally assigned by the Government before 
the passing ofthe Actfor the maintenance of the 
chowkidars without assessment of any revenue there- 
on. Ifthe finding is that the lands were in the 
occupation of the chowkidars for their maintenance 
free of rent, it is not final and conclusive under s. 
Gl ofthe Act. Sri Birbar Narayan Chandra v, 
Secretary of State (1) and Secretary of State v. 
Kirtibas Bhupati Harj Chandan (2), followed. fp. 
318, col. 1 

Per Costello, J.—It is ‘not necessary that the Com- 
missioner should always say in terms that the 
chowkidart chakran which he has ascertained to exist 
were assigned before the Act of 1870. The fact that 
he was purporting to act under the relevant sec- 
tions of the Actis sufficient to indicate what is the 
end and purpose ofthe task which he has taken 
upon himself. Jp 320 col. 1.] 

“A civil Court cannot go into the question in the 
face of a finding as to the existence of chowkidart 
chakran lands, 

Appeals against appellate decree of the. 
Additional District Judge, Midnapur, dated 
the 8th February, 1930. ; E 

Messrs. 5, C Basak and Syed Nasim Ali, 
for the Appellant. 

Messrs, Brojo Lal Chuckerburty, Manmatha 
Nath Das Gupta and Apurba Charan: 
Mukherji, for the Respondents, 


dack, d—These appsals have arisen 
out of three suits in which the plaintiff 
sought to establish his title to certain lands 
which have been declared to be chowkidari 
chakran lands resumable by Government et 
aa inquiry purporting to be held under 
s. 58, Village Ohowkidari Act, VI of 1£70, 
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The suits have been dvuereed in both 
the courts below against the Sccretary 
of State for India jn Oouncil. In the 
Appellate Court the suits have been decreed 
on the ground that the Oommiesioner who 
made the inquiry under a. 58 of the Act 
did not comply with the provisions of the 
law and, therefore, the order of the Oom- 
missioner is not final under s. 61 of the 
Act as it otherwise would be. 

The chief point urged in this sppeal is that 
this court, under the’provisions of s. 6: of 
the Act, has jurisdiction to interfere with 
the Commissioner's order which is final and 
conclusive. 

“Chowkidart chakran lands as described in s. 1 
of the Act are lands which may have been assigned, 
otherwise than under a temporary settlement, for 
the maintenence of the officer who may have been 
pound to keep watch'in any village and report crime 
to the Police and in respect of which such officer 
may be at the time of the passing of this Act liable 
to render service to a zamindar.”. 

In this definition it is not expressly 
stated that the lands must have been 
assigned by Goverament, But it is clear 
from other provisions of the Act thatthe 
assignment referred to ie an assignment 
by Government: see the cases of Sir 
Birbar Narayan Chandra v. Secretary 
of State 11 Ind, Oas. 893 (1) and = See- 
retary of State v. Kirtibas Bhupati 
Hari Chawdan (2). Now, reading the find- 
ings of tke Commissioner reported under 
8.61 of the Act it appears that what the 
Gommissicners really found was the actually 
existing choukidart chakran lands quite 
independent -of whether these were really 
lands which were originally sesigned by 
Government before the passing of the Act 
for the maintenance of the chowkidars. 
This will appear not only from the original 
findings of the Commissioners, which were 
made ex parte, but from their final orders. 
made in the presence of the parties, ‘That 
order reads in Case No. 3 of 19:3-14. 

“The objections from zamindar and tenant are 
not entertainable as they give no valid reason 
against the fact of possession found out from local 
inquiry, and the objection which is oral is rejected.” 

Again tke original finding of the Uom- 
missioners, is based on the fact that tke 
plots in schedule kha which havejbeen found 
to be chakran lands were mentioned in 
the Paikan map as such and on the fact 
that the zamindar’s agent admitted that 
the lands in possession of the chowkidar 
are really chowkdari chakran lands. As 

‘(1)11 Ind. Oas. 899; 14 O. L.J. 151. 

‘(2)'26 Ind. Oas. 676; A IR.1914 P. 0,22; 42 I, 
A. 30; 42 O. 710; 19 0. W. N.65; 2 L.W.11;17 M. 
is T,.1; 21 O. L. J. 31; 17 Bom. L. R32; 28 M. L.J. 
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regarda this admissior, it appears that 
what the zamindar's agent really admitied 
was that these! lands hed been assigned 
by the zamindars for the chowkidars after 
they got possession of the lands under 
kabuliyats from Government, There is, 
therefore, no admission that these lands 
were at any time assigned by Government, 
As regards the Paikan map, the findings 
of the courts below show that the entries 
therein were strenuously objected to by 
the zamindar st the time they were made 
and at that time the Government was 
unable to produca any evidence that these 
lands were assigned by Government as 
chowkidari chakran lands. The certified 
copies of the kabuliyats, under which the 
plaintiff holds these lande, show bat the 
lands were given to their predecessors 
without any reservation of any rent on 
account of chowkidari chakran lauds at the 
time of the grant in 1818, and there 
appears to be no evidence that these lands 
were at any time assigned by Government 
for the wmaintensuce ofthe chowkidars. 
This is stated in the judgment of the 
courts below, and that statement has not 
been traversed in the arguments before 
us. But this would not entitle us to 
interfere with the order which hes been 
passed, if we were satisfied that it had 
been actually found by the Commissioners 
that these lands were assigned by Gov- 
ernment for the maintenance of the 
chowkidars before the passing of the Act 
so as to constitute them chowkidari chakran 
lands under the Act. It appears, however,. 
that the Oommisagioners did not direcs 
their minds to ascertain what lands were 
assigned by Government for the maintena- 
nce of the chowkidars. What. they really 
found was that they were lands which 
were in the o2cupation of the chowkidars 
for their maintenance free of rent or at 
low rent, and this is not what they wera 
required to find under the Act. From 
this point of view there had been no inquiry 
under e. 6l of the An;, There is, therefore, 
no finding under the Act which is final 
and conclusive as regards the existence 
of chowkidari chakran lands and:ad mittedly 
the Government has been unable to pro- 
duce any evidence that these lands were 
assigned by Government for the main- 
tenance of the chowkidars; also these lands 
are included within the kabuliyat given 
to the predecessors of the plaintif, 

The onus being on the Government to 
show that these are chowkidari chakran 
lands, and the Government having failed 


1933 
to do eo, the plaintiff is entitled to resover 
possession of them, The Oommissionera 
appear to have been misled by the 
fact that in the definition of such 
lands in the Act, it is not -expresely stated 
that the lands must be assigned by ths 
Government. As stated in the case of 
Kirtibas Bhupati (2): 

“Tt is clear from the language of cl. 4, s. 8, Regn. 
I of 1793 thatthe power or “option” of resumption 
was reserved in respect of those lends that had been 
appropriated ‘by the zamindar with the permission 
or under the authority of Government for the 
purpose of remunerating the chowkidars for, their 
services, lands which, although included in the 
mahals and annexed to the malguzari lands, were 
not taken into consideration for the assessment of 
revenue becaure in reality they formed no part of 
his assets.” 7 

In the present case, the record shows 
(and this is not denied) that these lands 
were actually taken into consideration for 
the assessment of revenue, There is no 
indication that in making the assessment 
apy lands whatever were left out of account, 
The terms of the lease simply state that 
one’ consideration on which the kabuliyat 
was. granted was that some provisicn was 
to be made by the zamindar for certain 
chowkidari duties to be performed; but 
there is no specification that any particular 
lands were set aside for the payment to 
the chowkidars appoint ed to perform those 
duties, 

‘The manner in which the duties were 
to be performed appear to have been left 
to the zemindars. Undoubtedly inasmuch 
as it appears that the Government hes 
taken over these chowkidari duties, the 
Government may havea claim for additional 
revenues cr rent on account of the per- 
formance of these duties from the zemin- 
dars as distinct from the ordinary 
chowkidari tax which is levied from all the 
` inhabitants of the district inasmuch as one 
condition of the grant of these lands was 
the performance of these duties by the 
gemindars. But whatever claim the Govern- 
ment mey have on that account, it dces 
not appear to entitle the Secretary of State 
to resume any particular lands within the 
aréa which’ was granted: under the kabu- 
liyats. In the case already referred 
Secretary of State v. Kirtibas Bhupati Hari 
Chandan (2), in which it was ecught simi- 
larly to reeume lands as chowkidart chakran 
lands, the plaintifia protested strongly 
against the proceedings: whilet expressing 
their willingness to submit to any reason- 
able contribution that might be required 
of them for the payment of the chowkidars 
who were to be appointed under the new 
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system, they took exception to the Collector's 
attempts to resume and assess or re-asses3 
their lsnds snd it was held that in fact 
the Collector was not entitled to resume 
the lends. I think therefore that these 
suits have rightly been decreed by the 
Courts below and these appeals must 
accordingly be dismissed with costs. 
Costello, J —I egree that in the pe- 
culiar circumstances of this case this appeal 
ought to be dismissed, though I come to 
that conclusion not without considerable 
hesitation. It dce3 appear from the order 
sheet in the proceedings before the Oom- 
missioners that what they were intending 
to do was to hold what is described at 
the head of the order shset as a “‘chowkidari 
chakran rezmpution procsediag”; and 
in those circumstances, I thiok it 
would be reasonable to presume that they 
were intending to ascertain whatchowkidart . 
chakran lands, if any, in tha Midnapore 
District could be resumed by Government, 
There is no doubt that the proceedings in 
question were held under the provisions 
of s. 58, Village Choukidari Act, and the 
Commission was set up under the provisions 
of s 61 of that Act. Now, s. 58 authorizas 


_the;Local Government by an order published 


in the Oalcutta Gazette to appoint a 
commission to ascertain and determine the 
chowkidari chakran lands in any district or ` 
part of a district and ss 59 and 6% relate to 
the questions that may be referred to tha ` 
commission and the powers of the com.: 
mission and lastly, s. 6l requires the com- 
mission to determine three things, viz, (a) 
what lands are chowkidari chakran lands, 
(b) their extent and boundaries and (c) the 
name of the village for the benefit of which 
such lands are assigned, Had ithe Oom- 
missioners in the present instance definitely 
answered those three questions, it is 
obvious to my mind that any conclusions at 
which they arrived would have been final 


_and not susceptible to question ina civil 


Court, The real difficulty facing the 
defendant in the present case is, as my 
brother Jack has pointed out, that 
the Oommissioners have not with sufficient 
exactitude answered the questions to which 
they ought to have applied their minds. 
It is true that it is arguable on behalf of 
the defendant that as these proceedings 
were “chowkidari chakran{resumptiongpro- 
ceedings,” the final opinion of the 
Oommissioner, Mr. Banerjee, when he says 
that the lands as per schedule should be 
ascertained and recorded as chowkidari 
chakran lands in this district, ought to 


336: 


be teken as ah expréssion of the Commis- 
sioner’s opinion that the lands set forth in 
the schedule sre]chowkidari chakran 
in the sense that they are Govern- 
ment choukidart chakran lands liable to 
ke resumed at the will of Government. 
But an examination of the earlier!part of the 
Commissioners’ report does seem to indicate 
that the Commissioner was proceeding 
upon a wrong basis altogether or rather 
that he did not sufficiently direct his 
attention to the question of whether the 
lands he was dealing with were merely 
chowkidari chakran in the sense that they 
were occupied by the chowkidars appointed 
by the plaintiff or whether they were chow- 
kidari chakran in the senge thst the chow: 


kidars had been partly appointed by. 


Government, or the lands had been assigned 
within the meaning of the section of the 
Act with which we sre concerned. 


I would however add that in not dis- 
senting from the view expressed by my 


brother I sm not purporting to lay down. 


any general principle with regard to the 
law which. should be applied to a case of 
this- character but I do. desire to sey, I 
do.not altogether agree with the view 
taken by the learned Judge who heard 
tbis matter in the Appellat Court below, 
that the proceedings were not in order, 
because the Commissioners had not in 
terme. found that the lands were assigned 
and..had not in terms found that such 
lands were ssigned before the passing of 
the Act’ of 1870, I am inclined to think, 
generally speaking that if a commission ia 
set up under the terms of s 58 of the Act, 
it must be taken that the Commissioner 
acting underthe authority of that Act is 
setting out upon the task of ascertaining 
what. are chowkidart chakran lands within 
the meaning of that Act and therefore it 
was not. nececsary that he should always 
say in terms that the chowkidari chakran 
lands which he hes ascertained.to exist 
were assigned before the Act of 1870, 
The . fact -tbat the Ocmmissioner was 
purporting to act under the relevant section 
of the Ast is; to my mind, sufficient to 
indicate what is the end and purpose of 
the task which has taken upon himself. lt 
is only because I egree that in this 
particular case the Commissioner does not 
seem sufficiently to have considered the 
relevant and material factors in his in- 
vestigation that I cometo the conclusion 
that there. is no sufficient cause for 


interfering with the decisions of the Oourt: 
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below. The appeals must accordingly be 
dismissed with costs. 
N/a, Appeals dismissed, 


CALCUTTA HIGH COURT. 
` Civil Appeal No. 310 of 1928, 
March 9, 1932, : 
MUKERJI AND Guna, JJ. 
J. 0. GALSTAUN—Appstiant 
versus ae 
PROFULLA KUMAR DE AND O0THEBS— 
RESPONDENTS, 


. 


Co-sharers—Each -attempting to exercise possession ` 


over whole joint property—Nature of possession, if 
adverse— Evidence Act (I of 1872),s. 98— Evidence to 
explain ambiguity in number of  holding—Admis- 
sibility—Civil Procedure Code (Act V of 1908), s. 11 
—Relationship—Decision as to, in contentious ad- 
ministration case—Persons claiming through contest- 


_ ing party, if barred, 


= 


Where two co-sharers of a joint property have : 
been exercising or attempting to. exercise posses- : 


sion over the whole property, 
them ousting the other or 
hostile title with notice thereof, eithér must be 
deemed to have been in actual possession to the 


without either of > 
either asserting the | 


extent of his sharo only. Jones y. Champan (4), re- ` 


` ferred to. 


There is nothing in s. 93, Evidence Act. which : 


precludes evidence to be given for the purpose of 


explaining an ambiguity thatthe municipal number - 


given in a rent receipt 
number of the holding was the old number of the 
holding. 

Where a decision 
Letters of Administration, which was contested in 
its progress, stated that a person was 


differing from the present ` 


made in! a proceeding for , 


a parti- : 


cular relation of the deceased andas such was the : 


nearest heir, 

Held, 
those claiming through the party who contested the 
relationship inthe administration case. 
De v. Dwija Padda Das (1), relied on, 

Appesi against original decres of the Oal- 
cutte Improvement Tribuna), dated the 10th 
March, 1928. | 

Messrs. Rabindra Nath Banerjee and 
Probodh Krishna Shome, for the App2l- 
lsat. Ki. 


is directed 


Guha, dJ.—This appeal 


against the decision of the learned Presi- ; < 


dent of the Calcutta Improvement Tri- 


that the decision would be binding upon , 
Kali Pada ` 


1 


Mr. Benoy ‘Krishna Mukherjee, for the - 
- Respondent, 


’ 


H 


bunal, dated 10th March, 1 z€, apportion- . 
ing money awarded to two different sats of) 


claimants to the same. Olaimant No. -1, 
Mr, J.C, Galstaun, appellant in this court, 
was awarded by the Land Acquisition Col- 


lector, the whole amount of compensation ia ; 
regardgto premises No. 72, Karaya Road, Oal- - 


cutte, which was acquired compulsorily, 


under the provisions of the Land Acqui- - 


3 


aed 
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sition Act. On a reference made under 83, 
18 and 19, Land Acquisition Act, from the 
award of the Oollector, by the respondents 
in this appeal, who are describedin the 
proceedings before us as “the claimant No. 
9," the award of the Collector made on !1th 
May, 1927, in favour of claimant No. 1, has 
been modified, snd the compensation 
money has been apportioned by the Tribu- 
nal between claimants Noe, 1 and 2, in the 
proportion of lto 3. The appellant before 
us has sought in this appeal to establish 
his title to the entire sixteen annas share 
of the property acquired under the Land 
Acquisition Act, and has laid claim to 
Rs, 10,122-6-4, the entire amount of the 
compensation money, 88 awarded to him 
by the Land Acquisition Oollector, for the 
acquisition of the property. 


The question of title to the property 
acquired, asalso the question of posses- 
sion of the same arise for consideration in 
determining the rights of parties to the 
compensation money, Sofaras the ques- 
tion of title goes,it is not disputed that 
the property originally belonged to one 
Yasuf Ostagar. The subsequent devola- 
tion of the property aftar the death of 
Yasut Ostagar has been related in two 
different ways. According to the respond- 
ents, who contested the Collector's award, 
which went against them, after Yusuf's 
death the title tothe property in question 
vested in his sister Jotun Bewa and hig 
widow Anar Bibi, Jotun having inherited a 
twelve annas share of the same, the re- 
maining four annas having gone to the 
widow, Anar Bibi. Jotun’s twelve annas 
share was, in course of time, inherited by 
her daughter, Anar Bawa, It is necessary 
to mention that materials before us 
go to show that the fact that Jotun 
was the sister of Yusuf was disputed 
in 1886, by Anar Bibi, in a Letters of 
Administration case and the decision of 
the District Judge in the contested pro- 
ceeding arrived at on 24th June 1886, was 
that Jotun waa the sister of Yusuf and 
was. therefore “entitled „to Letters of 
Administration being the chief heir.” Tae 
relationship of Jotun Bewa to Yusuf Ostagar 
as his sister, aad her title to the property 
as such, must be taken to haye been establí- 
shed, ani it cannot be allowed’ to be chal- 
lenged by a person in the position of the 


d 


appellant before us, who claims through 


Anar Bibi who contested Jotun Bewa's right 
to a grant of Latters of Administration, as 


Yusuf Ostagar's sister: see Kali Pada Dé v. 
14l—41 & 42 
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Dwija Pada Das (1), After the death of 
Jotun, her daughter Anar Bəwa inherited 
her share of Jotun'’s property; and -op 
28th August 1892, Anar Bewa conveyed her 
nee in the property to Ishan Chandra 
ey. tox A 
This purchase by Ishan was .on behalf 
of four brothers, the members of & Hindu 
joint family one of whom is Tarani Kenta 
Dey, one of the respondents in this appesh, 
the respondents as between themselvés.re- 
presenting the interest of the fotirr bros 
thers in whose behalf the purchass of the 
property was made by Ishan Chandra Dey. . 
There is a statement in the conveyance 
executed by Anar Bewa, which is Ex. 2 
in this case, that her mother Jotun was 
granted a certificate under Act XXVII in 
respect of twelve annas share of Yusuf Osta: 
gar's property. The referencs to Act XXVII 
must be taken to beunder a misapprehen-' 
sion, as there was obviously a grant of 
Letters of Administration to Jotun Bewa, ad 
evidenced by the decision of the District 
Judge to which reference hasalréady been 
made and all that was perhaps indicated 
by reference to Act XXVII was that Jotun 
Bawa took out Letters of Administration in 
respèct of the properties of Yusuf Ostagar 
and had also taken out a certificate for col- 
lection of debts, under Act-XXVIT of 1860 
which was in force when Jotun Bawa in- 
herited her brother Yusuf’s properties. By 
the conveyance of 1392, 12 annas share of 
the property in question was sold to Ishan 
Ohandra Dey. Before that on 3ist July. 
1886, Anar Bibi, the widow of Yasuf 
Oatagar, parported to convey a 16 annas 
interést in the property to one Meher Ulla 
and Meher Ulla thereafter conveyed his 
interest in the property to Hridoy. Ohandra 
Dey, on 23rd August 1898. The nature of 
the purchase by Hridoy, through whom 
claimant No. 1, appellant in this -court 
claims a 16 anna; share in the property in 
question was described by Ishan Uhandra 
De ia an affidavit Ex. N in this case, sworn 
and filed by him in the original.side of 
this coart, on 15th June 19U4,in the mane 
ner following: - . a NEK mos, 
“I aay that premises No, 74-1 Kuria Road, 72 Kuria, 
Road 61 and 61-1Kuria Road and 59 Kuria Road are my 
properties and were purchased benami in the name 
of Hridoy Ohandra Dey under the following circum- 
stances: namely, that I purchased the undivided 
three-fourths share of and in the above premises but 
before my purchase one Meher Ulla Mundie purchased 
(1) 121 Ind. Cas. 200; A. I. R.1930 P. O. 22; 57 I 
A. 24; (1930) A. L. J. 70; 32 L, W. 182; Ind Rul. (1930): 
P.O. 24; 34 0, W.N. 201; 32 Bom. L. R, 505; 7. 
O.W. N. 119; ‘51.6. Li... 142; 58M. Tu, J» itii 
(1930) M. W. N, 355 (P. O) 
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from Anwar Bibee and others the above properties 
although they were entitled only .to the one-fourth 
share, thereof and had no power to sell the entirety; 
“After that purchase of the said undivided three-fourths 
share I took possession of the same but the said 
Meher Ulla Mundle tried to get possession of the 
‘ssame.from me and after certain proceedings the said 
Meher Ulla Mundle came to a settlement with me 
and it was subsequently arranged that I should pay 
Rs. 2,000 to thé said Meher Ulla Mundle and he would 
convey all his right, title, interest of and in the eaid 
properties to. me but, as I had no funds then in my 
hands I asked Hridoy Chandra Dey one of the defen- 
dants above named to lend and advance to me the 
same but He agreed to do soif-I furnish some security 
for Rs. 2,000, and for-Rs. 3,082-0-6 which was due to 
the firm of Madhu Sudan Dey-Gopal Ohandra Dey 
by.me as balance of certain money borrowed by me 
from: the said firm andat last it was agreed 
between “nie ‘and the said Hridoy Chandra Dey 
shat I should: purchase the above property from 
Meher Ulla Mundle in his ' name and that he should 
be put into possession of the same but when the said 
sum: of Rs: 9,082-0-6 would be paid to him he-would 
transfer the said properties to me.” 

-..1t-shoula be mentioned ia this connexion 
` that-.the transaction: referred: to in the 
aftidavit. referred to above, appears never 
to bave!been completed and on the material 
before us, it must be taken to be establish- 
ed that Hridoy Ohandra Dey and not 
Teban ;Chandra Dey nor any of the members 
of the joint family whom he represented in 
the matter of acquisition of interest in the 
propérty in question.owned originally by 
Yusuf Ostagar, had any right, title or in- 
terest -whatsoever : in the share of the 
property conveyed by Meher Ulla to 
Hridoy Ohandra Dey.- In our judgment 
materials on the record go to prove that 
a 12-annas share of. the property under 
consideration was purchased by Ishan 
Chandra Dey and the remaining share of 
the. property -originally owned by Yusuf 
Ostagar, only‘afourannas share went to 
Hridoy . Ohandra Dey. Hridoy’s ‘interests 
wes.on 19th September, 1907, sold “by a 
Receiver appointed by. this court-om-its 
ořiginál side and a sale certificate was, 
granted to the, purchaser Muhammad 
Hossein, on 4th March 1£08; This Muham- 
mad Hossein soldhis interest to claimant 
No, 1, the appellant in this court, on 3iet 
March 1917. In this state of facts, which 
have been established on evidence adduced 
by the parties claimant. No..1 the appellant 
liad title tothe ‘property in question to 
the extentofs four anpas share only; the 
J2.annas share was owned by “claimant 
No, 2,” the respcndents. After the convey- 
ance: by Anat Bewa in 1892 of a 12 annas 
share to‘Ishan Chandra Day, the share to 
which she was legally entitled, there was 
nothing morethan a four annas share left, 
which could be conveyed and which could 
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come to the appellant by a series of devolu- 
tions to which reference has been made 
above. 


Coming next tothe question of pceses- 
sion the materials on the record present 
some amount of complexity in view of the 
fact that esch of the contesting parties 
wented to assert possession in respect of 
the entire 16 annas interest of the property 
and were not prepared to recognise ibe 
real title that could under the law ard 
rad legally vested in them. The earliest 
record as to possession of, parties ie the 
order recording the name of Hridoy Ohan- 
dra Dey in regard toa i6 annaa interest 
of the property in question on 2nd October 
1802, as purchaser from Meher Ulla, Meher 
Ulla being mentioned as the purchaser 
from Anar Bibi, widow of Yusuf Ostagar. 
The entry in the khasra khatian of 1903-05 
prepared by an Assistant Superintendent 
of Survey, showing that Hridoy Chandra 
Dey was recorded as the holder of the prop- 
erty in question, and Abdul Rahim and 
others were tenants at-will under Hridoy 
is the next item, so far as evidence of posses- 
sion goes. Thisentry standing by. itself 
without further elucidation of facts re- 
garding thegnature of Hridoy’s possession 
does not carry matters very far, On 25th 
January 1906, we find one Ataur Rahman 
executing . a kabuliyat in favour of Ishan 
Ohandra Dey and his brothers including 
Tarani- Kanta Dey,residents of Ramkrish- 
napur containing definite statements that 
the recipients of the kabuliyat “were in 
possession ofthe property by. settling the 
same with- tenants, that the executant was 
in possession of some portion of the pros 
perty and that the kabuliyat was executed 
on demand made for the same. It has 
not been made out by any evidence that the 
recipients of the kabuliyat were not Tarani 
Kanta Dey, or the predecessors-in- interest 
of the other respondents in this appeal 
nor can it be asserted that for want of 
registration this document was not evidence 
of the fast of possession at.the time men- 
tioned in the document.. Want of registra: 
tion cannot prevent the use of the kabuli» 
yat, which is Ex. 10 in this case, fora cols 
lateral purpose. The unregistered kabuliyat, 
may not be admissible to prove the ten- 
ancy itself, but the recitals contained 
therein might nevertheless be reférred 
to as explaining the nature and character 
of the possession of the property in question 
so far as the respondents in this appeal 
were concerned; see Varada v, Jeeverathnams 
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- mal (2), and J. agannath. Marwari v. Chand- 


“ani Bibi (3). 

The nextitem of evidencə on the ques- 
tion of possession so faras the appellant 
was concerned ia that affordéd by the 

‘mutation proceedings in the years 1/08 and 
“1910, On 23rd September, 19U8, an applica- 
tion for the miutation of the name of 
< Muhammad Hoseein appears to have been 
struck off for non-sppearance of the -ap- 
‘plicant, This was followed by an order 
passed on 15th August i910, for registra- 
‘tion . of the name of Muhammad Hossein 
asthe auction purchaser at a sale held 
by this court in, its original jurisdiction, 
“On 21st August 1910, Ataur Rahman execu- 
ed a registered kabuliyat in favour of 
the. respondent Tarani Kanta De, and the 
predecessors-in-interest of the other respon- 
dents as owners.’ The -rate bill’ of the 
Corporation: of Oalcuttain respect of the 
property in question dated Ist October 
1912, however shows Muhammad Hossein 
to be the owner. The respondents have 
shown collection ofrent by them or their 
predecessors-in-title from the tenant on the 
land for certain periods in the years 
1914 to 1916, and for dre period in the 
year 1917, In 1917, on 3lst March Muham» 
mad Hossein executed a kabala in respect 
of his interest in the property to the ap- 
pellant, after which there. was a suit for 
ejectment instituted by, the . appellant 
against Ataur Rahman, the tenant on the 
property.. Tue defence--of the - tenant was 
denial-ofthe relationship’ of'landlord and, 
tenant, thetenant claiming to hold under 
the respondenta or their predecessors in- 
title. 'There was' a decree ‘for ejectment, 
and the tenant subsequently: attorned "to 
the appellant, by way’of compromise; ~~ 
-The appéllant has placed.on record an 
extract from a rent bill book in respect 
of 72, Karaya Road; for the- period com- 
mencing ‘from!’ “A pril, “1919; tó ` December, 
1924, which shows the extraordinary state 
of things that out of:Ra. 171 due on‘accouns ' 
ofrent, Ks. 161 wás remitted-‘as special | 
allowance, and only Rs: 1U° was the amount 
realized from the tenant. If is useless to 
comment on évidenca afforded -by a 
document like the rent- bill- book which 
is Ex, H(2) in the case. ‘To -say the 
least, it casts a very reasonable 

(2).53 Ind, Cas. 901; A. I. R, 1919 P. O. 44; 46 T 
A. 285; 43 M. 244; (1919) M, W. N. 724; 10 Le 
W.679; 22 Bom L, R. 444; 24 0. W. N. 346; 38 M. 
Laa 18 A. L. J. 274; 2 U.P. L. R. P.O. 6l 


(PO) 
(3) 67 Ind, Oas, 31; A. I, R. 192L-Oal 647; 34 Or 
la J432; 260, W. N. 65, | 
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doubt upon the nature’ of the “possession 
exercised by the appellant, and; -his ~ pre. 
desessors-in titleso far as the property in 
question was concerned, In regard to the 
collection of rent by the respondent or 
predecessors in-title, the ambiguity attach - 
ing tothe counterfoils of rent receiptsin 
view of the mention of the holding “No. 
103,” is an ambiguity of such-a descrip- 


_tion, which in our judgment, may be allowed 


to be explained, and which has sufficiently 
been explained by materials placed before 
us. We have no hesitation in coming to 
the conclusion that the collection of rent aş 
shown by the:counterfoils’ of rent receipts 
was in respect.of No; 72; Karaya Road, and. 
the number ofthe holding in the Municipal: 
Register was ..109, -which . haa sub- 
sequently been changed to .95.. In.our 
opinion there is nothing-contained: in 8. 93, 
Evidence Act, which precludes evidénte 
to be given for the purpose of explaining 
an ambiguity of the present description, ‘if 
there was any ambiguity in. substance, 
The evidence so far a3 it goes,bearing- upon - 
the question of possession; -appears. to . 
support the-respondents -besring ‘in: mind 
that-the ‘ mutation: proceedings, and éntries 
in rent bills of the Municipality afford 
sufficient guidanca in the matter of actual 
possession of a property in regard to which 
there was at least one registered document 
inthe shapa of a. kabuliyat, evidencing 
actual possession by virtue of attorament 
by tho tenant on the property, to, the res: 
pondents or their predecsssors-in-title, for'a. 
séries of years, an attormment which was 
followad up by the. payment of rent by ‘tho. 
person who is admittedly the teaant on 
the properiy, but whom none of the parties. 
has considered it safe to examine as, a. 
Witness, ` = se, 
- Isis worth mentioning in this connexion, 
that attempt was, made before the trial’ 
Oourt, on the part of the appéllant, to make 
out thatthe title acquired by virtus.. of 
the purchase made by Ishan Ohandra Dey ':. 
from Anar Bawa in the year 1892, had, 
been extinguished by adverse possession. 
on the part of the appellant a and his pre- 
decessors in-title. in our judgment,. the. 
case of adverse possession, soas to défeat. 


"the title of the respondents before us has.’ 


not been made out in any way wihatso- 
ever, There is no evideoca of any ouster 
of adverse possession as contemplated -by < 
assertion of hostile title with 
notice thereof, co far as the-respondents’ in 
terest'based‘ upona fitle to a 12-annas 7 


share-oitius properly ini question wah qon- 
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cerned. In view of the nature of the title 
found toresidein the parties, and regard 
being hadtothe nature of the possession 
exercised or sought to be exercised by the 
parties concerned, at different periods of 
time, to which reference haa been made 
“above, the present case is pre-eminently one 
in whichthe rule that where possession 
in factis undetermined, possession in Jaw 
follows theright to possess, or in other 
words, ihe rule that poesession follows title, 
should be held to be applicable. As men- 
tioned in a well-known treatise on Posses- 
sion: 

“It had already been aid by Littleton that where 
two be in one house or other tenements together, to 
claim the said lands and tenements, and the one 
claimeth by one title, asd the other by another 
title thelaw shall adjudge him in possession that 
hath right to have the possession of the same 
AGENG EDAN; see Pollock and Wright on possession, 

age 24. 

“She dictum of Moule, J. in Jones v. 
Chapman (4) stipage 821* on the same saub- 
ject is 8 more pointed one: 

‘ “If there are two persons in a field, each asserting 
that the field is his, and each doing some act in 
the ‘assertion of the right of possession, and if the 
question is which of these two is in actual posses- 
sion, I answer, ‘the person who bas the title is in 
actual possession’.” 


Applying this rule to the present case, 
it would seem that in view of the respec- 
tive titles of the perties concerned, there 
could not be any actual possession in the 
eye of the law tothe extent of more than 
12 annas share in the cage of the respond- 
ents or their predecessors. in-interest; and 
in the same way, the appellant's poseession, 
or the assertion of right to possession, 
on the part of bis predecessors in- 
interest, could not on any account be in 
fespect of anything more than a 4 annas 
share of the property in questior, Further- 
more, if looked at from another stand- 
point, the possession or assertion of right 
to possession in the care before us, or, to 
bë more precise, the apparently exclusive 
possession of property, which must on 
the evidence be treated as joint property, 
by two tenants-in-common, must be referred 
to the title in virtue of which it may have 
been lawfully enjoyed: The possession of 
the parties concerned . could be referred 
to æ right consistent only with subsistence 
of an ownership in regard to the two 
different shares to which the parties have 
succeeded in making out their respective 
titles. 

In the above view of the case before 
aot? (1847) 2 Ex, 803; 18 L. J, Bz. 456; R. R. 
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vs, the decision of the learned President 
of the Calcutta Improvement Tribunal 
that the extent of the interest which 
passed to the appellant before ue, by virtue 4 
of his purchase was only a4annas ehere 
of the property acquired under the provi- 
sions of the Land Acquisiticn Act, end 
that the compensation money should, 
therefore, be apportioned between the ap- 
pellant and the respondents in the ratio 
of 1to3, the former being entitled to one- 
fourth and the latier to three-fourths, must 
be affirmed. 

In the result, the appeal fails and is 
dismissed. Respondents Nos, 1 (a) and 1 
(b) are entitled to their costs of this appeal. 
The hearing fee is assessed at five gold 
mohurs, 

Mukerji, J.—I agree. 

N./a. Appeal dismissed, 


—— e 


MADRAS HIGH COURT. 
Oivil Revision Petition No. 518 of 1931, 
March 24, 1932, 
ANANTAKRI:HNA AYYAR, J. 
PALANIAPPAN OHETTIAR ane ornera — 
Dersnpants—PxririonERs 

versus 

SETTIOHI anv OTABRS—PLAINTIPFS AND 

DEFENDsNT3— RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. II, Art. 17 (aj— 
Suit for declaration of invalidity of deed and ap- 
pointment of Receiver—Appeal by defendants— 
Alternative claim for recovery of money—Lroper 
court-fee. A i 

The plaintiff sued for a declaration that a release 
deed executed by the fifth defendant- a Hindu 
widow, in favour of defendants Nos. 1 te4 was not 
valid and for the appointment ofa Receiver. The 
suit was decreed as regarda deelaration and it was 
also ordered that the plaintiffs were entitled to ap- 
ply for the appointment ofa Receiver inthe event 
of the dismissal of certain suit. The defendants 
Nos, 1 to4 appealed against the entire decree pray- 
ing also in the alternative that ifthe declaratory 
decree bë upheld, they may be given a certain 
amount over and above what the trial Court ¡had 
directed to be paid to them : i h 

Held, (i) that the appellants were bound to pay. a 
court-fee of Rs. 15 only in respect of the prayer a8 
regards declaration, under Art. 17 (e) of Sch. lI of 
the Court Fees Act; [p. 326, col. 2] ; 

(42) that they need not pay any court-feein res- 
pect - of the excess amount claimed by them in the 
alternative; [p. 327, col. 1.] f oa 

(tit) that the appellants were bound te pay also & 
court-fee of Rs. 15 in respect of the relief regarding 
the appointment of a Receiver. Sekkaran \Nair v, 
Kangot Echaran Nair (1) and Pathuma Umma v. 
Aliyammakkanath Moideen (2), relied on. [ibid:} 


Petition under sa, 115 of Act Vof 1908 and 


107 of the Government of India Act praying 
the High Oourt to revise an order of the 


“District Oourt, Madura, dated 


. + 1933 
the 4th 
October 1930 and made in A, 8. No.— 
of 1930 preferred against the decree of 
the District Munsif, Melur, in O. 8. No. 436 
of 1927. 

Mr, A. Nagaswami for Mr P. N. Appu- 
swami Ayyar, for the Petitioners. 

Mr. V. Ramaswamy Ayyar for Mr. K. 
Rajah Ayyar, for the Respondents. 

Judgment.—In 0.8. No. 436 of 1927 
on the file of the District Munsif's Uourt, 
Melur, the plaintiff sued for a declaration 
that a release-deed executed by the widow, 
the 5th defendent, in favour of the rever- 
sioners, defendants Nos, 1 to 4,was not valid, 
for the appointment of a Receiver of the 
estate of the last male holder inherited by 
his widow, the 5th defendant, and sub- 
sequently said to be in the possession of 
defendants Nos. 1 to4, and also for direc- 
tions to defendants Nos. Lto 4, to rebuild 
s house, belonging to the estate, alleged 
to have been damaged or pulled down by 
defendants Nos. 1 to 4. The plaintiff is the 
daughter of the 5th defendant and is the 
sister of the 6th defendant. Defendents 
Nos. 1 to 4are said to be the Gratis of the 
husband of the 5th defendant. ‘The learn- 
ed District Munsif passed 8 decree declar- 
ing athat the ultimate reversioners would 
not be bound by the release-deed executed 
“by the 5th defendant in favour of defend- 
ants Nos. 1 to 4 but that they would be 
bound to pay to defendants Nos. 1 to 4 the 
gum of Rs. 1,188-4-0 which the defendants 
Nos. 1 to 4 were found to have spent to the 
benefit of the last male-holder’s estate. 
The decree also stated that the plaintiff 
would be entitled “to apply for the appoint- 
ment of a Receiver in the event of the dis- 
miasal by the court of Suit No, 627 of 1929 
instituted by the 5th defendant against 
defendants Nos. 1 to4 for certain reliefs 
concerning the release-deed executed by 
her. Defendants Nos. 1 to 4 appealed to 
the District Court against the decree passed 
by the District Munsif. The question arose 
in. the Appellate Court as to the proper 
court-fee payable on the Memorandum of 
Appeal. The learned District Judge, as 
I understand his order, found thst in res- 
pect of the relief granted by the District 
Munsif concerning the appointment of a 
Receiver, a court fee of Rs. 15 has to be paid 
under Art. 17(a) of the Second Sshedule 
of the Gourt Fees Act. As regards another 
prayer in the Appeal Memo, which the 
learned District Judge calls ‘che counter 
claim of the appollants’, he directed as 
follows. :— í 
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“Appellants will pay court-fee on the amount 
awarded in the lower Court (Rs. 1,188-4-0) and on 
the amount in excess claimed (Rs. 909-12-0)" 

Defendants Nos. 1 to 3—appellants in 
the lower Appellate Court—have filed the 
present revision petition against the order 
passed by the District Judge. 

It was argued by the learned Advocate 
for the petitioners that the learned Dis- 
trict Judge was in error in directing the 
appellants to pay court-fee on the amount 
awarded to them by the trial Court (Rs. 
1,188-4 0), and on the amount in excess 
claimed by them in appeal—Rs. 909-12-0, 
As the learned District Judge has not 
fully discussed that aspect of the question, 
I am inclined to think that what he pro- 
bably intended to order was that the ap- 
pellants should pay court-fee only on the 
difference between the amount claimed by 
them in the first Court and the amount award- 
ed to them by the decree of the District 
Munsif; but I must admit that on the face of 
the order of the learned District Judge, it 
would seem as if he directed the petitioners 
to pay the court fee both on Rs, 1,188-4.0 
and Rs. 909-12-0. In my opinion the learn- 
ed District Judge was clearly in error in 
directing couart-fea to be paid on both the 
amounts, I fail to see how defendants. 
Nos. 1 to 4 could be directed to pay 
court-fee in respect of Rs. 1,188-4-0 for which 
they had already got a decree in the first 
Oourt. However, having regard to the 
view, I take about the main declaration 
claimed by the plaintiff, I think that the 
defendants Nog. 1 to 4 need not pay court- 
fee on either of the two amounts mentioned. 
in the order of the learned District Judge. 


As already mentioned the suit was one 
for declaration that a release-deed executed 
by the 5th defendant in favour of defend- 
ants Nos. i to 4 would not be binding on the 
ultimate reversioners. On such a plaint 
the court-fee payable is Rs, 15 under Art. 
17 of the Oourt Fees Act, seeing that the 
suit was filed in the District Munsif's 
Court. No doubt the decree granted by 
the District Munsif gave a declaration 
(though a qualified one) in favour of the 
plaintiff. As I understand the appeal 
memorandun filed by defendants 
Nos. l to4, they impuga the whole of the 
declaratory decree granted by the trial 
Court. That being so, the court-fee pay- 
able in respect of this portion of the claim 
could be only that payable in respect of 
a declaratory relief, under Art. 17, ci, (a) 
of the Second Schedule of the Court Fees 


Act. It ig no doubt true that the defend- ` 
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apts raised an alternative ground of appeal, 
namely, that éven in case the court should 
hold that the plaintiff would be entitled to 
a. declaration, the declaration should not 
be.entirely unconditional but should be 
one .eubject to s condition that the ultimate 
reversicaera should pay the defendante a 
certain eum of monéy. In such a case, I 
think the principle applicable is one simi- 
lar to the rule lasid down in Sekharan Nair 
v..Kangot Echaran Nair (1), end Pathuma 
Umma v.- Aliyammakkanath Moideen (2). 
Q@ases,from'Malabar have come before this 
court -where the plaintiffs seek relief in 
ejectmentand thedefendants in possession 
not only raise pleas againet the right of 
the: plaintif to eject but also claim com- 
pensation for improvements in case the 
court should direct the ejectment. In such 
cases it has been held that when the’ defenc- 
ant prefers an appeal agains! the decree in 
ejeciment passed by the trial Oourt: which 
aleo directe the plaintiff to pay a certain 
amount of moneyas compensation for im- 
provements or otherwiee due to the defend- 
ante, the court fee payable on the appeal 
should be calculated on the basis of the 
plaint in anejectment suit ‘as the defend- 
ant in appeal has .raised objection to the 
decree in ejectmént altogether. 
cumstance that he aleo raised a ground 
claiming a larger amount for compenea- 
tion {due to him’, has been held not to 
-alter thé: real nature of the suit or the 
“appeal, : In; fact in Sekharan Nair v. Kan- 
got .Hcharan Nair. (1), the defendant pre- 
ferred an appeal-and contended that the 
whole suit should be dismissed, 
he also claimed a very large amount as 
due tò: him for value ofimprovements in 
case the decre in ejectment was ulti- 
mately confirmed, This ccurt has held 
that notwithstanding the subsidiary prayer 
which will arise only in the alternative 
when ‘his contention as regards the 


ejectment.is over-ruled, the proper amount 


of court-fee payable is thet leviable ina 
guitin ejectment and that the defendant- 
appellant need not‘ pay any court-iee cel- 
culated on the'value of the improvements 
relating to which he has taker a ground 
of appeal. When, however, the plaintiff 
who has obtsined 8 decree in ejeciment 
prefers an appeal questioning cnly the 
amount ‘that bas beep directed to be paid 
by him to the defendant, then there are 
some ceses which were cited to me which 


(1) 8 Ind. Cas. 459, 20M.L. J.121;6 ML. 
(2)110 Ind Cas. 752; A, T, Ri 1928 Mad, 929, i 
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hold that in such cases the plaintifi-ap- 
pellant, should value the appeal according 
to the amount to which he has raised a 
dispute. Butthe present case is one where 
defendsnts Nos. 1 to-4 oppose the grant 
of any declaratory decree at all; and that 
being so, I think the principle of the cases 
I have mentioned applies to the present 
case and I am of opinion that the appellants 
Nos 1 to4 were bound to pay court-fees 
of Re. 15 only under Art. 17 (a) of the 
Szcond Schedule of the Court Fees Act, and: 
that they need not pay any additional. 
court-fee in respect of any portion of 
what the learned Judge calls ‘the counter- 
claim of the defendanta’. This disposes. 
of the main question that was argued before 
me. i z 


The learned Advocate for the petitioner, 


raised another question as to the amount 
of court-fee` payable in respect of the re- 


lief by, way of the appointment of a Re-. 


ceiver mentioned in the decree of 
the District. Munsif, It was argued 
that thé appointment of 8 Receiver 


is a consequential relief, and that the same 
need not ke geparately valued,and that the 
learned District Judge was in error 
in directing the appellants to pay court- 
fee of Rs. 15 in respect ofthat relief claim- 
ed by the defendante. On reading the 
decree of the tris] Court in this case, I find 
thet the court has not in fact directed 


the appointment of a Receiver. AsTread. 
the ,decree, the court would seem to have: 


in substance declared thata Receiver will 
be appointed in case another Suit No, 627 
of 1929 which was pending between the 


defendants to this litigation, was decided - 


in a particular way. I think that, having 
regard to the decree passed- in this parti- 


. cular case and the allegations inthe plaint, . 


“the learned District Judge was right in 
directing the appellent to pay a court- 
fee of Rs. 15 in respect of this relief, 
decision of Venkatasubba Rao, J.in Karup- 
panna Thevar y. Anangammal (3), also (in 
my view) supports 
learned District Judge on this point. No 
doubt it is poesible,as the learned Judge 
observed inKaruppanna Thevar v.Anangam ; 
mal (3) that in particular cases the appoint- 


The -` 


the decision of the . 


ment of a Keceiver may bea consequential : 


relief; but Jor dispoeing of the cage before 


mel need not go into that question in . 


detail, because, reading the decree passed 
by the District Mursif in the present case 


there ie, in substance, only a declaratory de- . 


__ (8)96 Ind. Cas. 129; 51 M. L, J, 67; 23 L, W.:581; A 
I. R, 1926 Mad. 678, A 
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cree granted by him, so far as the prayer re~ 
lating to the appointment of a Receiver is 
concerned. It, therefors, seams to me that 
the 2nd contention raised by the learned 
Advocate for the petitioners before me 
should fail and the court-fee of Rs. 15 
fixed.by the lower Appellate Court with 
reference to that relief will stand, | 

The result then is that in respect of the 
Ist point argued before me I modify the. 
order passed by the learned District Judge, 
and I hold that the petitioners need not 
pay any court-fee in respect of any portion 
of the claim. covered by what is called: 
“counter claim” by the defendants, and 
that the court-fes of Ra. 15 paid under Art. 
17 (a) of the Second Schedule of the Court 
Fees Act. is enough for that purpose. With 
regard to the court-fee in respect of the 
relief claimed for the appointment of a- 
Raceiver, the lower Appellate Court’s order 
is hereby confirmed. In the circumstances,’ 
I.pass noorder asto costs in the High 
Oourt, : 

.It is mentioned to me that thé. appellants 
in the lower Appellate Oourt have, in. obe- 
dience to that .court’s order, paid the.court- 
fee as ordered by.the learned District 
Judge. If they have already paid -any 
excess court-fee, then they will be entitled 
to apply to that court for a refund of the 


excess court-fee, : . 
NK /4. Order modified, 


a Pet | 


BOMBAY HIGH COURT. 
First Oivil Appeal No, 327 of 1927, 
June 29, 1932. 

PATKAR AND Nanavati, JJ. 
AMBALAL HARGOVIND—Puantivr— 

4 APPELLANT 
versus 
AMBALAL SHIVLAL THAKUR 

AND OTHER8S—DEFANDANTS— RESPONDENTS, 

Hindu Law—Will—Estates unknown to Hindu 
Law—Series of absolute estates defeasible in succession 
on happening of uncertain event—Wheiher valid— 
Succession Act (XXXIX of 1925), s. 124—Applicabil- 
ity. 

A testator might create a life-estate or successive 
life-estates or any other estate for a limited term 
provided the donee is a person capable of taking 
under the deed or will, Jatindra Mohan Tagore v. 
Ganendra Mohan Tagore (1) and Kumar Tarakeswar, 
Roy: v. Kumar Shoshi Shikhareswar (8), referred to. 
[p 329, col. 1.] pe 

A series of absolute estates defeasible in succes= 
sion on the happening of an uncertain event could 
not be considered asa succession of life-estates and 
could only: be considered as an attempt to create a 
state of inheritance not recognised by Hindu Law. 
[p. 329, col. 2.] sodas po ets ` 


. plaintiff 
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AMBALAL BHIVLAL- THAKUR, 327. 


One C, a Hindu by his will, gave his widow 4° 
life interest in his property and devised 
daughter and grand daughter] therealter, | 
failure of them or their heirs, the- property was to 
go to his’ grandson on whose failure or failuré of: 
whose heirs the property was togo to the testator's 
son's son's daughter and on failure of this person 
or her heirs to his nephew. In the nephew's suit’ 
for recovery of the property: h ` a, 

Held, (1) that the Succession Act did not govern, 
the will ands. 124, Succession Act, was not applic: 
able to thecase; Chunilal Parvatishankar v.' Bai 
Samrath (1) and _ Bhupendra Krishna Ghose v. 
Amarendra Nath Dey (4), relied on. [p. 328, col, 
2 7 


(2) that if there wasa defeasance clause in. this 
case it was an indefinite failure of: male issue in’ 
the line and hence was void not being a'valid exe- 
cutory gift, the event referred to being- an indefinite 
failure of male issue; Saraju Bala Debi ‘v. Jyoti. 
moyee Debi (6), relied on. (p 329, col. 1] |_| 

(3) that there was no defeasance clause’ in the 
case andas the gifts were made to successive lega- 
tees and persons in their line, the testator intended 
to create successive absolute estates with the sucs 
cession indefinitely in their line, which he was not 
entitled todo; [ibed.] , f MANE 

(4) that under the terms of the will the grandson 
took an absolute estate on the widow's ‘death and 
the subsequent provisions being invalid, the ultimate 
bequest in thé nephew's favour, failed; [p. 329, col; 
1 


5) that, however, the nephew should be allowed 
to make out his case, if he had any, as the rever- 
sioner of the grandson, the last male-holder. [ibid.] 


First Civil Appeal from the decision of 
the Joint First Olass Sabordinate Judge, 
Ahmedabad, in Civil Suit No. 502 of ly 5. |, 

Mr. M. P. Amin (with him Mr, V. N. Chat- 


it to his 
and on - 


rapati), for the Appellant. ; 


Mr. H. C. Coyajee (with him Mr, P. A. 
Dhruva) for Mr. N. P. Desai, and Mr. H. V. 
Divatia, for the Respondents. eee 

Patkar, J.—In this case the plaintiff 
sued to recover possession of. the two 
houses in suit on. the ground that they be- 
longed to one Ohhaganlal Jibhai, the uncle. 
of the plaintiff, ao died leaving a will 

ated May 31, 1698. . 
à The learned Subordinate Judge dis- 
missed the plaintiff's suit after raising.a 
preliminary issue as follows:—“Does the 
prove that he is the heir of Ohha-. 
ganlal Jibhai ane has he got any right to 

ing this suit?’ 
ey adepake by the issue that the plaint-, 
iff was the heirof Ohhegenlal under his, 
will on the assumption of the genuineness. 
of the will so alleged, without taking any. 
evidence in the case. The learned Sub- 
ordinate Judge on the preliminary point 
relating to the construction of the will held 
that the plaintiff was not entitled under 
the will of Ohhaganlal, and had no right to- 
bring this suit under the alleged will of 


- Obhaganial. 


In the lower Oourt it, ` 


$28 


The genealogy of the family ap- 
pears on page’? of the print. Obhagantal 
died on June 20, 1898, Jesving his widow 
Vakhst who died in 1917-18, Olause 7 of 
the wil) is ss followa — 4 

“The main object of this will is that, after the 
death of my wife, Bai Vakhat (my daughter, Ichha, 
and grand-daughter, Bhali, alias Jadi, and those in 
heir line are the heirs to whatever property may 
remaina, However, by God's will, in case Bahen 
Bhali‘or anybody in her line do not exist, (my) grand- 
son, Jasubhai aforesaid, and those in his line are the 
heirs. However, may God forbid, in case Jasu or 
any one in his line do not exist,my son's son's 
daughter, Bahen Ramalaxmi, and those in her line 
are the heirs. However, in case Ramalarmi and 
Ahoge, ip her line do not exist, my nephew, Ambalal 
‘Hergowan, and those in his line ara the heirs, and 
in.¢ise Ambalal or bis line or heirs do not exist, 
thia Ambalal’s sister, Dahi, and those in her line are 
-the heirs,” 

- Bai Ichha and Bhali died before Vakhat. 
After Vakkat the property was enjoyéd by 
Jasubhai, who died in 1920 without leay- 
ing an issue, and afterwards by his widow 
Bala who died on March 25, 1924. Ohaku 
died in October 1919 and Ramslaxmi died 
in 1910-11. Daring Ohhaganlal’s lifetime 
Naran of the first line, Manilal of the 
second line, and Manchba of the fourth line 
had died. Bo salso Jivanlal of the fret line, 
Govind of the second line, and V)jli of the 
fourth line had died in Obhagantal’s life- 
time. The persons who survived OChbsgan- 
lal were Ohaku, Ichhs, Bhali, Ramalazmi 
and the plaintiff. It was common ground 
in'the lower Court that Bai Vakhat took a 
life eetate. Jchba and Bhali died during 
the: lifetime of Vakhat. The only person 
in’ existence entitled under the will after 
the death of Vakhat was Jasubhai, The 
learned Subordinate Judge held-that the 
petiod of distribution contemplated by the 
testator was the death of Vakhat, and that 
ag Jasubbai did not die without leaving 
anybody in his line before the death of 
Vakhat, which was the period of distribu- 
tion under 8. 124 of the Indian Succession 
Act; Jasubhai took an absolute estate, and 
the gift over in favour of the plaintiff was 
void. ; 

' It is contended on behalf of the appel- 
Jant, relying on the decision in the care of 
Chunilal Parvatishankar v. Bai Samrath (), 
that s. 124 of the Indian Succession Act 
wold not apply as the provisions ot the 
Indian Succession Act, undere, 57, apply to 
Hindu wills within the territories 
subject to the Lieuterant Governor cf 
Bengal or within the local limits of ike 
(1) 23 Ind. Cas. 645; 16 Bom. L. R. 366; 38 B. 
399; 16M. L. T. 59; 18 0. W. N. 844; 26 M. L, J 


647; 19 0, L. J. 563; 1L. W. 762; 12 A. LJ 74: 
134) M. W. N. 441 (P. 0), : L. J, 742, 
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ordinary original civil jursidiction of the 
High Courts of Judicature at Madras snd 
Bombay. It is contended on the other hand 
that the principle underlying s. 124 should 
be applie as a rule of justice, equity and 
g00d conscience, It appears, however, that 
e. 124 is based cn the decision in Edwards 
v. Edwards 2), which was in part overruled 
by O'Mahoney v Burdett (3). Ifthe English 
Tule as laid down by Jaler decisions was the 
Fame 8s that embodied in s. 1:4, the rule 
could have been applied as a rule of equity, 
justice and good conscience. But having 
regard to the decisions in Bhupendra Krish- 
na Ghose v. Amarendra Nath Dey (4) and 
Chunilal Parvatishankar v. Bai Samrath 
(1), 8. 124 corresponding to s, 11} of 
the previous Act cannot be appliedin the 
construction of this document to which the 
Indian Succession Act does not apply. 

If s. 124 does not apply, the question 
arises as to the true construction of the will 
in the present case. It appears that the 
intention of the testator was that after the 
death of Bai Vakhat the property should go 
to Ichha and Bhaliand also to the -persons 
in herline, Inthe absence of Bai Ichha 
and Bhali and anybody in her line, the 
property was to go to Jasubhai and thosein 
his line, and in the absence cf Jasubhai or 
any one in his line, the property was to go 
to Ramalaxmi and those in her line, and 
similarly in the absence of Ramalaxmi and 
those in her line,the property was to go to the 
plaintiff Ambalal, -It is contended on behalf 
of theappellant that the successive estates 
which were created by the will were absolute 
estates:but they were subject to defeasance 
on condition that if there was no person in 
that line, there was agift overin favour of 
the next person mentioned in the will. 
The will-is susceptible of two constructions: 
either the testator intended that there 
should be successive absolute estates and 
estates in tail male in respect of each of the 
legatees mentioned in the will. The other 
construction of which, it ia alleged on behalf. 
of the appellant, the will is susceptible, is 
that there was an absolute estate in favour 
of the several legatees subject to defeasance 
on the happening of a subsequent event, 
lf there was a valid defeasance clause, as for 
instance in this case, if the testator had 


(2) (1852) 15 Beav. 357; 21 L. J. Ch. 324; 16 Jur. 
259; 51 E. R. 576; 492 R. R. 464. 

2 (1874) 7 H. L, 388; 31 L.T. 705; 23 W. R. 
361 ; 


(4), 34 Ind. Cas. 692: 43 I. A. 12; 19 M. L. T. 97; 20 
O. W. N. 169; 30 M. L. J. 110; 23 O L. J. 169;"34 
A. L. J. 167:3 L. W. 252; (1916) 1 M. W. N.73; 18 


_ Bom. L. R.347; 430. 432 (P. 0.). 
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stated that if Jasubhai died without leaving 
any male issue the estate was to go to the 
next person mentioned in the will, the 
matter would have stood on a different 
footing. But according to the authorities 


the event must happen if at all immediate-. 


ly on the class ofa life in being and the 
giit over must be in favour of some person 
io existence at the date of the gift or at the 
death of the testator as the case may be, 
otherwise the gift over is void, and the 
absolute estate granted to the first donee 
remains unaffected Sse Sreemitty Soorjee- 
money Dosseev. Denobundoo Mullick (5). 
Assuming, however, that there isa defeas- 
ance clause as urged on behalf of the appel- 
lant, it appears that the defeasance clause 
in the present case is an indefinite faiiure 
of a male issue in the line, and according to 
the decision in Saraju Bala Debi v, Jyotir- 
moyee Debi (6) the defeasance clause is 
void as it is not a valid executory gift, the 
event referred to being an indefinite failure 
of mals issue. 

I think, however, that there is no defeas- 
ance clause in the present case. The gifts are 
made to successive legatees and to persons 
in their line, and it appears that the testator 
intended to create successive absolute es- 
tates with succession indefinitely in their 
line. According to: authorities a Hindu 
may create a life-estate or successive life- 
estates or any other estate for a limited 
term provided the donee is a person 
capable of taking under the deed or will. 
Beo, Jatindra Mohun Tagore v. Ganendra 
Mohun Tagore (7) and Kumar Tarakeswar 
Roy v. Kumar Shoshi Shikhareswar (8). 
But the English ‘estate tail” is an estate 
unknown to Hindu Law, and noone can 
succeed undera will as heir to such an 
estate. See Jatindra Mohun Tagore v. 
Ganendra Mohun Togore (7) and Sreemutty 
Kristoromoney Dossee v. Maharajah Noren- 
dro Krishna Bahadur (9) According to 
the decision in Bai Dhanlaxmi v. Haripr- 
asad (10) a Hindu may create a _life-estate 

(5) 9 M.I A.123; 4W. R. 114; 1 Sar. P. O. J. 


837; 19 E. R. 688. 

(6) 134 Ind. Cas. 648; 58 I. A. 270; 33 Bom. L. R. 
1257; 350. W. N. 903; (1931) A. L.J.555; 34 L. W. 
51: A. I R 1931 P. 0.179; 8 O, W. N.944; (1931) 
M. W. N. 989; 61 M, L. J. 501; Ind. Rul. (1931) P. O. 
296; 54 O. L. J. 393; 59 O. 142 (P. O.). 

(7) (1872) I. A. Sup. Vol, 47 at pp. 66, 70;9B. L. 
R. P. 0. 377; 18 W. R. 359; 2 Suth. P. O. Jy 692; 3 
Sar P. O J. 85. 

(8) 10 LA. 51; 9 O. 952; 13 O. L.R. 62; 4 Sar. 
439; 7 Ind. Jur. 327 (P. O). 

(9) 16 L. A, 29; 16 0. 383; 5 Sar. 285; 13 Ind. Jur, 90 


(P. O.). 
o 62 Ind. Cas, 37; 23 Bom. L. R. 433; 45 B. 
1086. . 
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or successive life estates. But a series of 
absolute estates defeasible in succession 
on the happening of an, uncertain event 
cannot be considered as a succession of 
life estates. Itcan only be considered as 
an attempt to create. a state of inheritance 
which is not recognised by Hindu Law. 

I think under the terms of the will Jasu- 
bhai, after the death of Vakhat, took an 
absolute estate,and the subssquent provi- 
sions being invalid, the ultimate bequest in 
favour of the plaintiff must fail. I think, 
therefore, that the view taken by the lower 
Court that the plaintiff has no right to 
bring this suit as a legatee under the will 
of Ohhaganlal is correct. 


It is urged, however.on behalf of the 
appellant, that though the plaintiff’ may 
fail as the legatee under the will of Gh- 
hagasnlal, still he is entitled to contest thè 
aliénations in favour of the. defendants if 
it is ultimately proved that he is a rever- 
sioner of Jasubhai. According to our view 
Jasubhai took an absolute estate and after 
Jasubhai’s death the éstate was inherited by 
Bala, his widow, who took a limited interest, 
The alienation in favourof défendant No. 1 
was from Ohaku, and the alienation in favour 
of defendant No, 2 was from Bala, the widow 
of Jasubhai. It is no doubt true that the 
plaintiff ought to have based his claim in 
the alternative as a reversioner of Jasubbai 
from the beginning, but he claimed as entitl- 
-ed under the will of Onhaganlal ia both the 
Courts, and if he wishes to base his claim 
as the heir of Jasubhai, who takes an 
absolute estateunder the will of Obhagan- 
lal, it cannot be said that he.doés not base 
his claim under the will of Onhaganlal -We 
think, therefore, that he should ‘be. allowéd 
to make out his case, if he has got any, as 
the reversioner cf Jasubhai who took an 
absolute estate after the death of Vakhafé, 
As this case was not made in thelower 
Court, nor was it made specifically in the 
memorandum of appeal, we think we must 
put the plaintiff on terms, The plaintif 
must pay the costs in the lower Court and 
also the costs in this Oourt and he should 
be allowed to make an application ‘to the 
lower Court for amendment basedon his 
claim as the reversioner of Jasubhai. ; 


In these circumstances we think that we 
must reverse tbe decree of the lower Oourt 
and direct the lower Oourt to consider the 
application which will be made to it by 
the plaintiff based on his claim as the rever- 
sioner of J asubhai. The plaintiff must 


> 
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bear the costa of this Court and also of lower 
Oourt, 

Nanavati, J.—I agree. 
NA Decree reversed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secord Civil Appeal No. 139-B c£ 1927, 
November 27, 1931. 
SUBBEDAR, A. J. O. 
NARAIN AND ANOTHER— PLANTIFFS— 


APPELLANTS 
versus 
UTITAMRAO AND ANC THER—DEFENDANTS 
— RRSPONLENTA, 
Benami transaction—Negotiable Instrument— 
Allegation that plaintiff was benamidar— 


> Whether can be raised—Negotiable Instruments Act 


XXVI of 1881), s. 78, 
í In a a on a negotiable instrument by the 


payee namedthereinor the indorsee, it is not 
open to the defendants to pleddthat such payeeor 
indorseé isa. mere benamidar. Subba Narayan 
Vathiyar v. Ramaswami Aiyar (1), Reoti Lal v, 
Manna Kinkar (2), Vishnu v. Achut (3) Gulabgir v, 
Nathmal (4) and Har Kishore Barna v. Gura Mia 
Chaudhuri (5), referred to. | 

Second Civil Appeal sgainst the decree of 


the District Judge, West Berar Divi- 


sion, Akola, decided on the 28th of 
March, 1927, in Oivil Appeal No. 129 
of 1926, against the decree passed in 


Civil Suit No, 42 of 1926 ia the Court of 
the First Olass Sub-Judge, Basim, 
dated the 30th October, 1926. 

Messrs. A. V. Khare and W, B. Pendkar- 
kar, for the Appellants. 

Mr, M. D. Khandekar, for the Respond- 
ents. f . 
Judgment.—This appeal by the plaint- 
iff arises cut of the dismissal of his suit to 
recover, from the defendants, the amount 
due on 8 promissory note (Ex. P-1) which 
the defendanis-respondents had executed 
in his favour on 18th March, 1924. The 
only defence with which we are concerned 
here in second appeal was that the plaintiff 
was amere benamiaar of the inetrument,that 
the real creditor was his uacle Deolal who 
hed advanced the money and that after 
the death of Deolal the defendants dis- 
charged their obligation underthe note by 
making payment to Deolal’s widows This 
defence prevailed in toth the courts below 
end the pleintifi's claim was dismissed, 

In sezond appeal itis argued that the cuit 
being upon the promissory note executed by 
the defendants in favour of the plaintiff it 
eculd nct.be pleaded and proved either that 


the plaintiff was not the obligee-and that 


: 
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his uncle Deolel was the real creditor, cr 
that the vayment made by the defendants 
to Deolal's widows discharged the obliga- 
tion under the note to the plaintiff, This 
contention seems to me tobe well founded. 
It has been beld in a series of cases that in 
a suit ona negotiable instrument by 
the payee named therein or ihe indorgse, it 
is not open to tke defendant to ylead that 
such a payee or indoreceis a mere benami- 
dar. Unders. 78 of the Negotiabls Instru- 
ments Act, subject to the provisiona of s. 
82, cl, (c), payment of the amount due on 
a promissory note must,in order to dis- 
charge the maker or acceptor, be made to. 
the holder of the instrument and nobody 
else : Subba Narayana Vathiyar v. Rama- 
swami Aiyar (1), Reotilal v. Manna Kinkar 
(z), Viehnu v. Achut (3), Gulabgir v. Nath- 
mal (4) and Har Kishore Barna v. Gura 
Mia Chaudhuri (5). i 4 
I therefore, accept this -app3al and set- 
ting aside tko decrees of the courts below. 
decree the claim as laid for Rs. 1,488 
against the defendants with all costs ia the 
The defendants shall also 
pay intereston the decretal amount at 
Rs. 6 per cent. per mensem from 7th April, 
1926, to the date of payment, 
N/A Appeal accepted. 
Q) 30 M. 88; 1M. L. T. 377; 16 M. L. J. 508. ; 
2) 65 Ind Oas. 784; 44 A, 290; 20 A. L.J. 126; A, 
X.R 1922 All. 70. $ 
3) 105 Ind. Cas. 780; A. I. R.1928 Nag. 54. 
2 137 Ind. Oas. 33; 27 N. L. R. 327; A. IR, 
1932 Nag. 23; Ind. Rul. (1932) Nag. 53, 
(5) 131 Ind. Cas. 570; 58 0. 752; 35 O. W. N. 53; 53. 
a Tars Ind, Rul.(1931) Oal. 458; A.I. R. 1930 
a. . ` 


MADRAS HIGH COURT. 
SPECIAL BENCH. 
Original Petition No. 54 of 1931. 
Auguat 30, 1932. 
BBASLEY, O. J., SUNDASAM OHFTIY AND 


f ‘ Buen, JJ. 
M. 8. M. M. MEYYAPPA OHETTIAR. 
: — ASt E:SE8—PETITIONBR 


VETSUS 
Tan COMMISSIONER or INCOME TAX, 
MADRAS—Rare :RInG OFFIOER— 
i _ RPFSEONDRNT, | 
Income Tux Act (XI of 1922), s. 4 (2\—Assessee in 
possession of two funds one upon which income-tax 
has been levied andthe otheron which income-tax 
has not been levied—Remittance to foreign branch— 
Presumption'—Liability of remittance to be assessed— 
Remittances—Presumption. ; Ma 
Though there may be a presumption, where there _ 
are two funds at the disposal of a person, one a > 
—— 
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fund upon which income-tax has been levied and 
another fund which is still liable to | income-tax 
that & remittance made by himis made from the 
former and not the latter, this presumption is a 
rebuttable one and may be rebutted by entries in 
the account books ofthe assesses which show that 
the remittance was made out of the latter : 

Held, on the facts of the case, that the presump- 
tion was rebutted by the book entries even it any 
such presumption arose. Sugdenv. Leeds Corpora- 
tion (1), distinguished. Subbiah Aiyar v, Commissioner 
of Income Tax, Madras (2), referred to. [p. 332, col 2.] 

Where money is remitted to British India from a 
foreign*branch the presumption is that the remit- 
tance is out of profits. [1bid,, - 


Mr. K.S. Krishnaswami Aiyangar for Mr. 
R. Kesava Aiyangar, for the Petitioner. 

Mr, M.Patanjali Sastri, for the. Commis- 
sioner of Income-Fax. Pte wae.) tae 

Beasley, C.-J.—The question referred 
tonsiss— >» > a ka 

“Whether on-the facts of this -case.any presumption’ 
as to the receipt of profits can be raised’and, if it can; 
whether presumption has been rebutted,” 

The facts of the case which can be stated 
quite shortly are as follows :—The agsessee 
carries on a business in Rangoon ; and in 
Ipoh he ia the cole proprietor of a business 
which at the material times it is alleged by 
the assessee earned no profit at all, and he 
is also a partner in another muney-lending 
business with other percons which did. 
result ina profit at the materiai times. 
In 1926 sums of money amounting to 
Re, 410,000 were sent from Ipoh to 
Rangoon to the petitioner there, the last 
eum being a sum received in December, 
1926. In the Rangoon books there isa 
ledger account for Ipoh and in Ipoh there 
iga ledger account for Rangoon and money 
passing from one place to tke other is set 
out in the respective ledger accounts. The 
Income Tax Authorities assessed ihat sum 
of Rs. 4,10,C00 received from Ipoh by the 
petitioner in Rangoon to income-tax as 
being a remittance of foreign profits to 
British India and levied an income-tazx of 
Rs 91,262 odd upon it, The matter came 
before the High Oourt on a reference and 
the reference was answered against the 
petitioner (the same petitioner here) ap- 
parently not upon the merits but for some 
other reason; so that that assessment 
remains and e sum of Rs. 91,262 odd has 
been paid by the petitioner to the Income 
Tax Authorities ; and the question before 
us is, where did that eum of money come 
from ? ; 


Now it appears and it is quite plainly 
proved from the aeserses's own books that 
in February and March, 1927, a' large sum _ 
of money very nearly cquivalént to the 
eum sent by Ipoh. te Rangoon.the pre- 
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vious year was sent by Rangoon: to Ipoh, 
the total amount being Rs. 4,08,662, In 
order to pay the income-tax levied by the 


_ Income Taz Authorities the assesses gent 


from Ipoh Rs. 91,262-140 by telegram 
from the Chartered Bank onthe 27th 
April, 1928, and the reesipt of that sum 
was duly entered in the Rangoon Books 
asacredit on the 28th April, 1928, and 
as a debit to the suspense account on the 
Sth May, 1928. The petitioner's cese here 
ia thet tax having been paid oa the 
Rs. 4,10,0¢0 sent from Ipoh to Rangoon 
in 1826 that was a tax-free fund and that 
tex-freafund or amount was gent back to 
Ipoh wherethere was that tax-free fund or 
tas-paid fund in the hands of the agsessee 
and in addition to that there was another 
fund which was a profit fund which, of 
course, would. be liable to income-tax. We 
are not deciciong here whether the money. 
sent from Rangoon to Ipoh was in fact 
the money sent from Ipoh to Rangcon the 
previous year. We are dealing with this 
reference merely on the assumption that 
it was. The asceesee’sendeavour here and 
before the Income Tax Oommissioner was 
to show that the Rs. 91,262 odd sent from 
Ipoh to Rangoon with which to pay the 
income-tax levied came out of the tax-paid 
or tax-free fund in his hands at Ipoh. Had 
he beenable to prove any such thing as 
that, then, in our opinion, he would have 
been entitled to maintain that, ss the . fund: 
had already been taxed, thissum of 
Rs, 91,262 odd could not betaxed again 
because that sum has been aggessed to 
income-tex by the IncomeTax Commissioner 
as g remittance received in British India 
out of profits of the foreign firm at Ipoh. 
We are asked to say that the presumption 
that a remittance is out of profits hes been’ 
rebutted here, the ordinary presumption 
being that, when money is received in 
Britich India from another country, the 
remittanceis out of profite. The assessee,. - 
however, contends that an overiding pre- 
sumption in their favour has been raised 
and that is that where there are two funds 
atthe disposal of a person, ope a fund 
upon which income-téx has been levied and: 
enother fund which is still liable toincome- 
tax the presumption is that the former will 
be drawn upon to make payments and not 
the latter snd that this presumption hag 
sot been rebutted in this care. What do 
the entries in the arsesses’s account books at: 
Ipoh show ? Troe lzcome Tax Commission- 
er has found that the whole of the money- 
sent írom Rangoon to Ipoh, namely, 
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Re. 4,08,662, was, when it was received in 
Ipob, re-invested with constituents and 
that, that being so, the assessee cannot be 
heard to say that Rs, 91,262 odd remitted 
by him from Ipoh to Rangoon for the 
purpose of paying income-tax came out 
of that fund, The following are the entries 
to be found in the books of the assessee :— 
On tbe 17th February, :927, a sum of 
Rs. 77,250, equivalent to $ 50,00v, was 
remitted by the Rangoon business to the 
Ipoh businees ; on the 26th February, 1927, 
a sum of Rs. 1,00,912, equivalent to $ 65,090 
was remitted; on the 4th March, 1927, 
a sum of Ra. 93,000 equivalent to $ 60,009, 
was remitted; on the llth March, 1927, a 
sum of Rs, 77,500 equivalent to $ 50,000, 
wasremitted; and finally on the 28th 
March, 1927,a sum of Rs. 60000, equival- 
ènt to $ 38,799, was remitted, making a 
total of Rs. 4,08,662. Let us see how these 
sums of money were dealt with and the 
dates upon which they were. Oa the 17th 
Februarv, 1927, the same date on which the 
sum cf $ 50,000 was received an identical 
sum was advanced to a constituent : on 
the 26th February, 1927, the date on which 
the sum of $ 65,000 was received, similarly 
an identical sum was lent outto ssmebody 
in Penang:on the 4th March, 1927, the 
same date on which the sum of $ 60,000 
was received, a sum of $ 59,0U0 was ad- 
vanced to a constituent and a sum of $ 
1,000 was advanced to another, making a 
total of $ 60,000;cn the llth March, 19:7, 
the same date on which the sum of $ 50,000 
was received, an identical amount was lent 
out to a constituent in Penang : and onthe 
28th March, 1927, the same date upon 
whichthesum of $38,799 was received, a 
sum of $ 38,503 was advanced to another 
constituent, so that, with the exception 
of a very emall amount, the whole of the 
Ra, 4,08,662 was by the 28th March, 1927, 
reinvested with other constituents and was 
no longer in the hands of the assessee. We 
have got to consider again the date upon 
which the remittance in order to pay 
income-tax took place. That was on the 
27th April, 1928. At that time according 
to the books the whole of the money receiv- 
ed from Rangoon was still invested with 
the constituents of the assessee'’s firm, 
Therefore, upon the asseseee’s own show- 
ing and by reason of the entries made in 
his osn books, presumably made upon 
instructions by the agent who was carrying 
on the business there, none of the Rs. »1,262 
odd ever came out of tLe fund remitted 


ta’ 


MEYYAPPA CHETTIAR V, COMMISSIONES OF INCOME TAX. 





from Rangoon to Ipoh, That being eo, it 
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is obvious that it did not come out of the 
fund upon which income-tax had already 
been paid. But in spite of these very 
clear entries which are admissions com- 
pletely destructive of the assessee’s case, 
we are asked to say that they cannot be 
taken as evidence ofthe fact that this sum 
of money received from Rangoon was not 
intact in the hands of the assessee and 
that the Rs, 91,262 odd did notcome out of 
it. In support of thiscontention a passage 
in the judgment of the Lord Ohancellor, 
Lord Haldane, in Sugdenv. Leeds Corpora- 
tion (1), was relied upon. The passage 
referred to is at page 253* and it is as 
follows :— 

“If the annual payments would properly have been 
payable out of profits, but the person bound to make’ 
them has chosen to defray them out of someother 
source of income, this does not affect his right to 
retain the amount of tax he has deducted.” 

We are told that in that casethe Leeds. 
Corporation in their books of account had 
shown that sums of money had been paid 
out of certain sources of income, that they 
had the right to make the payments out 
of another fund or another source of income 
and that in spite of their accounts showing 
that they had made these psymeuts out 
of a certain source, they were entitled to 
say thereafetr that the payments were made 
out of another fund. Whatever may be the 
facts of that case, I cannotfor one moment 
thiok that that observation of the Lord 
Chancellor can have any application to 
the facts of this case. It is argued, of 
course, that here there isthe certain pre- 
sumption, that is to say, that where a 
person has a fund in his hands which has 
already been subjected to income-tax and 
another fund in his hands which is liable 
to income-tax, if he is called upon to make 
eny payment in the course of his busi- 
ness or otherwise, heis much more likely 
to make the payment of the fund which 
has already been taxed rather than out of 
the fund which remains to be taxed, That 
may be a reasonable presump:ion to draw 
but, in my view, this is not a case at all 
of drawing any presumption. No presump- 
tion of the kind suggested by the assessee 
arises here, in view of the fact that we have 
got the book entries of the assessee himself 
which clearly show that the remittance of 
Rs. 91,262 odd was not made out of a fund 
which had already been subjected to in- 
come-tax. There were profits in the Ipoh 
business and the ordinary presumption 
arises, therefore, that there being profits 
(Q)6T Gay. . . ir aaa. sede 
*Page of ë T. O— Hd] aes 
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more than sufficient or sufficient to recover 
the amount of the sum remitted, there- 
* mittance of Rs, 91,262 odd wasa remittance 
from the profits of Ipoh business. To 
allow the contention of the assessee here 
would beto say that where a person has 


two funds in his possession, one of them 


being a fund which has been subject- 
ed to income-tax and the other being 
a fund which remains to be taxed, the 
presumption that any remittance he 
mekes is out of the one already sub- 
jected to tax can never be rebutted, or it 
is an irrebuttable presumption. That, of 
course, cannot possibly be the law. In 
this case even if that presumption had 
arisen, itwould be clearly rebutted by the 
book entries of the asseesee himself. In 
what other way can the Income-Tax Auth- 
orities rebut euch a presumption? If 
they are not to be allowed to pray in aid 
the book entries made ty the aszessee him- 
self or by his agent, is it very difficult to 
see how they can possibly rebut the pre- 
sumption which is sought to be raised in 
sid of the asseesee Lere. 

Another case, namely, the Quilon case, 
Subbiah Aiyar v. Commissioner of Income- 
tax, Madras (2), was referred to, There the 
facts that kook entries had been made by 
the aceeseee that the payments made from 
Quilon to British India were out of cur- 
rent account, that the book entries made by 
the assessee,.in his British India books 
showed that the remittance was of capital 
and that the genuineness of those entries was 
not challenged were taken as circumstances 
rebutting theordinary presumption which 


arose that the remittance from Quilon to ` 


British India was a remittance out or profits, 
It is an ameZing.contention that though an 
assesses can avail bimeelfof book entries in 
order to rebut such a presumption, the 
Income-tax authorities are not similarly 
entitled to rely upon book entries to rebut 
any other presumptions which may arise 
or which may be raised in favour of an 
af BeBBee, 

- Under these circumstances, our answer 
to the :question referred to us must bein 
favour of the Inccme-tax Ccommiesioner. 
Costs Rs. 250 to the Commissioner. 

Sundaram Chetty, J.—I agree. 
Burn, J—l agree. 
N K/a. Answered accordingly. 

(2) 127 Ind. Cas. 225: 58 M. L. J. 602; A.I. 'R. 
1930 Mad. 457; 31L. W. 789; (19:0) M. W.N. 777; 
Jnd. Rul. (1930) Mad. 961. 
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PATNA HIGH COURT. A 
Appeal from Appellate Decree No. 1169 
of 1930, 

January 11, 1932, 
MAOPHERSON AND FAZL ALI, Jd, 
JITAN SINGH— PLAINTIFE 
— APPBLLANT 


versus ` 
SEORETARY or 8! ATE ros INDIA 
— DerenvsNT—Respon Dunt. 

Bengal Alluvion and Diluvion Act (IX of 1847), 
8. 6 -Scope of—Bengal Allurial Land Settlement” 
Act (XXXI of 1858), s.1—Bengal Land Revenue 
Settlement Regulation ( VII of 1822), 8. 8— Lands 
added by alluvion—Settlement—Land to be offered to 
zemindars or proprietors. 

Under s 6, Bengal Alluvion and Diluvion Act, 
18:7, when it appears to the Local Revenue Authori- 
ties that land has been added to any estate paying 
revenue directly to Government, they shall without 
delay assessthe same with a revenue payable tothe 
Government and they shall report their proceedings 
forthwith tothe Board of Revenue whose orders 
thereupon shall be final. [p 334, col. 2] =“. 

Both in s.3 of Bengal Revenue Settlement Regula- 
tion VII of 1822, and s.l of Bengal Alluival Land 
Settlement Act XXXI of 1858, it is provided that the 
Revenue Authorities are to settle the lands in the first 
instance with the zemindars or proprietors to whose 
estate land 1s added by alluvial accession and itis 
only in cases of unwillingness on their part to take 
the settlement that some other arrangement is to 
be made. [p. 335, col 1.) 


Appeai froma decision of the District: 
Judge, Saran,dated the 17th February, 1930, 
modifying that of the Additional Munsif, 
Chapra, dated the 28th August,1928, - - 

Mr, Ram Prasad, for the Appellant, , 

The Government Pleader and Mr, Janak 
Kishore, for the Respondents. 

Fazl Ali, J.—Tbe appellant was plaintiff 
in a suit which he brought against the 
Secretary of State for India in Oouncil and 
the proprietors of a permanently-settled 
estate known as Nizamat Khulpura Kamala, 
His allegation was that he had a holding of ` 
31 bighas 10 kathas 6 dhurs at a rental of 
Rs, 64 besides cess in Nizamat Khulpura 
Kamala, Tauzi No. 1860, but the Tahsildar 
of the Khas Mahal estate had forced him to 
psy rent for 2U bighas odd on the ground 
that it formed part of a Government estate. 
He thus asked for a declaration that the 
entire area of 31 bighas 10 kathas and 6 
dhurs held by him was in Khulpura 
Kamala inthe pattiof defendants Nos, 2 
to +; that the defendant first-party had no 
right to realise any rent from him; that, at 
aby rate, the latter could not receive 
more than Rs. 1-15-6 per bigha as rent 
from him, if for any reason it was 
held that the defendant first-party was 
entitled to realise rent fora portion of his 
holding. The plaintiff also claimed a refund 
of Rs, 189 9-3 besides interest on the ground 
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that this amount had: been realised from 
him in excees of the amount which he was 
in law liable to‘pay.. The proprietors of 
Nizamat Khulpura Kamala who were 
defendants-second-party supported the 
plaintifi's case and co‘it was contested by 
the defendsnt-first-party only. His main 
defence was as follows: During the pen- 
dency of the Revicional Survey proceedings 
it. was found that some land had‘: alluviated 
to the south of the Nizamet Estate and so 
a proceeding under Act IX of 1847 was 
started. In the meantime without- the 
knowledgeor consent of the Government, 
the proprietors of the Nizamat estate 
Khulpura Kamala got 20 bighas jodd excess 
land entered in the survey papers in the 
name of the plaintiff. Ultimately the 
Government decided to take poesession of 
the accreted area, but as it was found that 
the plaintiff's name stood recorded in the 
Record of Rights, the land was asseseed with 
arental of Rs, 41-15-9 besides cess which 


was accepted by the plaintiff. The 
plaintiff having thus admitted his 
tenancy under the  defendant-first- 


party was estopped from denying the 
right of the defendants to realise rent from 
him. He was amere non-occupancy raiyat 
of the land in suit and later on, between 1924 


and 1926, the land having considerably’ 


improved the rent had heen enhanced to 
Rs. 68.8-6, 

The trial Oourt decreed the plaintiff's suit, 
but this decree was modified by the learned 
District Judge in appeal. The latter held 
in favour of the plaintif that he was. an 
occupancy ratyat and that the -rant was 
not liable to bs enhanced except bysuit, He 
was, however, of opinion that the Secretary 
of State was competent to take khas posses- 


sion of the lands and thatthe plaintiff was. 


thusa tenant under the defandant-first- 
party. Asto the question of estoppel the 
learned District Judge held that the point 
was unimportant and that there was nothing 
which would actas an estoppel to prevent 
the plaintiff from maintaining that his 
rent was R3. 1-15-6 per bigha as alleged by 
him, 

The chief point argued bafore us on 
behalf of the appéilant in this appoal- relat- 
ed to the question whether the Government 
was entitled to take khas possession of the 
disputed area, The learned District Judge 
bas, in arriving at this conclusion, referred 
not only to Act IX of 1817 but also to s. 2 of 
Act XXXIof 1858 and s. 30f Regulation VII 
of 1822. Section 30f Act IX of 1847 pro- 
vides that it shall be lawful for Government 
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in sll districts in which a revenue survey 
may bave been completed, to direct from 
time to time whenever ten years from the 
approval of any such survey shall have 
expired, a new survey of lands on the banks 
cf rivers and on the shores of the sea, in 
order to ascertain the changes that may 
have taken place since the date of the last 
previous survey, and to cause new maps to 
be made according to such new survey, 
Section 5 of this Act substantially provides 
that whenon inspection of any such new 
map it appears to the Local Revenue Autho- 
rities that land has been washed away or 
lost to any estate paying revenue directly 
to Government, 2 deduction is to be made 
from the sadr jama of the said estate to 
recompense ths holder of the estate for 
the losa of the land, Section 6 provides 
conversely that when cn inspection of any 
such new map it shall appear to the Local 
Revenue Authorities that laad has been 
added to any estate paying revenue direct- 
ly to Government, they shall without delay 
assess the same with a revenue . payable to. 
Government and they sball report their 
proceedings forthwith to the Board of. 
Revenue whose ordera thereupon shall be 
final. In this. particular case a map was 
prepared according to s8. 3 of the Act and.a 
proceeding was started for. the assessment 
of revenue upon the new accretion. The 
matter was then reported to the Board of 
Revenue and ultimately it was: decided that. 
the Government should take khas possession 
of the land. It will appear that there is na: 
express provision in Act IX about the 
Government taking khas poseession of the: 
acoreted lands and eo it was coutended on: 
behalf of the plaintiff as well asthe defend- 
annts-second-party that all that could 
have been done under this Act by the 
Government was to assess ravenue, but: it 
could not take khas possession. This con-: 
tention found favour with the trial Oourt,. 
but, as I have already stated, the learned. 
District Judge was of the view that this. 
Act when read with e. 2 of Ast XXXI of 
1858 and Regulation VII of 1822 empower- : 
ed the Government to take khas possession, 
The learned District Judge, though he 
Tefera to s, 2 of Act XXXI of 1858 in this 
connection, probably meant to refer to s. 1 
as6.2seems to have no bearing on the 
question at all. Section 1 provides: 

“When land added by alluvial aecession to an 
estate paying revenue to Government becomes liable 
toassessment, if it be.so agreed on betwecn the 
Revenue Authorities and the proprietor or proprietors, _ 
the revenue assessed upon the alluvial land may be 
added to the jama of the original estate; and in such, 
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Case a new engagement shall be executed for the pay- 
tent of the aggregate amount we... s e” 

Then 16 18 added: 

“If the proprietor or proprietors object to such an 
arrangement, or if tho Revenue Authorities are of 
opinion that a settlement of the alluvial land cannot 
properly be made for the same term as the existing 
settlement of the original estate, the alluvial land shall 
be assessed and settled as a separate estate with a 
separate jama, and shall theneeforward be regarded 
and treated asin all respects separate from and 
independent of the original estate, whether the separate 
settlement be made with the proprietor or proprietors 
or the land be letin farm in consequence of the refusal 
of the proprietor or proprietors to accept the terms of 
settlement, 


“The separate settlement may be permanent, if the ` 


settlement of the original estate is permanent.” 

The learned District Judge appears to 
have been influenced by the provision that 
if the Revenue Authorities are of opinion 
that thé land cannot be settled on the same 
term as the existing settlement, it may be 
settled as separate estate. The latter part 
of the section, however, ssems to indieste 
that the settlement can be made with other 
proprietors only if the proprietors of 
the original estate refuse to accept 
the terms ‘of ` settlement. Section 3 of 
Regulation VII of 1822 comes in because 
the last portion of s. 1 of Act XXXIj of 1:58 
seems to indicate that the separate settle- 
ment incertain cases may not be perma- 
nent. The relevant portion’ of a. 3 of 
the Regulation VII runs as follows:— 

“So inany case wherein the zamindars and other 
Proprietors may refuse to continue their existing 
engagements, or to enter into new engagements, on 
. equitable terms, it shall be competent to the Revenue 
Authorities to let the lands in farm for such 
period, not exceeding twelve years... sesu... Or tO 
assume the direct management of them, and to 
retain them under khas management during the period 
aforesaid or such shorter period as may be judged 


proper,” ' 


It will be noticed therefore, that both in s» 
3 of Regulation VII of 1822 ands. 1 of Act 
XXXI of. 1858 it is provided that the 
Revenue Authorities are to settlethe lands 
in the first instance with the zamindara 
or proprietors to whose estate land is added 
by alluvial accession and it is only in cases 
of un-willingness on their part to take the 
settlement that some other arrangement 
is tobe made, The real questions, therefore, 
to be determined in this case were, (1) 
whether the land in dispute had been added 
-by- alluvial accession to the estate of the 
defendants sesond-party within the meaning 
` of Act XXXI of 1858, and (2) whether there 
-wasan offer onthe part of Government 
to settle the lands with them and there 
was unwillingness on their part to take the 
Bettlemcn; upon the annually assessad jama. 
Taeae questions have not been dealt with ia 
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the judgment of the lower Appellate Court 
though it appears to me that the present 
suit cannot ba properly disposed of without 
deciding them. ; ' 
` It is contended on behalf of the defendant- 
firat-party that he has an adjoining estate 
known as Ksttwapatti Rampur and has 
also Diara Khura Bsla on the west'of 
these lands. A referencs to the -map, 
Er, N(4), will also show that to the 
east of the disputed lands is a temporarily- 
settled estate known a3 Diara Maharajganj. 
In these circumstances it would be important 
to find out whether the lands in dispute 
were “added by alluvial accession” to the 
estate of the defendants-second ‘party or 
to any of the other adjoining estates. 
Another question which has not been 
satisfactorily determined is the question of 
estoppel. The case of the defendant-first- 
party was that the plaintiffthad already 
paid rent to him and, in those circumstances, 
he should not be permitted to deny his 
title as a landlord. The learned Munsif 
found that the payment was madè under 
coercion and, therefore, the principle of 
estoppel did not apply The learned District 
Judge considered that the point was un- 
important, That view would be perfectly 
intelligible in the light of his decision that 
‘the khas mahal authorities were ‘entitled 
to take poseéssion of the disputed lend’ and 
'Bo the defendant’ wasin any case a’ tenant 
‘under the defendent-firat-party, The learn- 
ed District Judge, however, goes further 
to'state that he did not fiid anything which 
-would act asan estoppel to prevent the 
plaintiff from maintaining that his rent 
was R3.1-15-0 per bigha as alleged by him. 
This would show that the learned. District 
Judge has entirely misunderstood the plea 
.of estoppel. The question of estoppel “was 
raised on behalf ot the defendant-firat- party 
in order to show that his title asa lanalord 
could not be denied by the plaintiff. It 
was not raised inorder to show that the 
plaintiff could not claim that he waé liable 
to paya higher rent than Rs; 1150 a 
bigha. In my opinion the’ question of 
estoppel also needs reconcideration in the 
light, of the evidence adduced by the 
parties, . j 
As the case has not been properly ‘dealt 
with by the lower Appellate Oourt, the 
decree, of that court should, in my opinion, 
be set aside, and the case remanded for 
disposal according to law, specially with 
-reference to the points indicated by me. - 
- Therəis one further question which 
‘was argued and that is whether the appel- 
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nt is entitled toa refund of Rs, 189-9-3. 
if is contended that the plaintiff will be 
entitled toa refund of theentire amount 
paid by himifit is found that he is a 
tenant under the defendants second-party 
and not under the defendant firet party, but 
in any case and even on the finding of 
the learned District Judge he is sntitled to 
a refund of such amount a3 may have been 
realised from himin excess of the amount 
which he has been held liable to pay. This 
matter will also be considerad by the 
lower Appellate Court. 

Costs will abide the re 

rson. J.—I agree. 
ke Bonne Appeal allowed, 
Case remanded, 
LAHORE HIGH COURT. 
Miscellaneous Firat Oivil Appeal No, 317 
of 1832. 
Dacemter 14, 1932, 
Tapp, J. 
AMIR OHAND—Moxte:ae3—APPELLANr 
versus 
Lala MANOHAR LAL AND orna:s— 
Opepirox&—RESPONDEATS. 

Provincial Insolvency Act(V of 1920), ss. 48, 53 
~—Transfer set aside as fraudulent—Transferee's 
rightto prove as unsecured creditor. h 

Where a sale is set asideon the ground that it was 
in fraud of creditors the transferee may be allowed 
to prove as an unsecured creditor to the extent of 
the consideration which has been used for paying 
just debts of the debtor. Devi Dayal v. Sundar 
Das (4), followed, Vilayat Hussain v. Misran (U, Daya 
Ram v. Thakuri £ and Kamala Ram v. Kaura Khan 

istinguished, 
©) Fane Nanang First Appeal froman order 
of the District Judge, Mianwali, dated the 
30th November, 1991. 

Mr, M. L. Batra, for the Appellant, 

Mr, Mukand Lal Puri, for the Rezpoadent. 

Judgment.—The question for deter- 
mination in this appeal is whether a debt 
of Rs. 1,203 forming part of the considera- 
tiod of a sale effected by the insolvent 
Beli Ram in favour of his deceased son- 
in-law Ganesh Das (father of the appellant 
Amir Chand) should be allowed. The sale 
was held by this court to he fraudulent 
and was annulled but a sumof Rs. 1,203 
actually paid to Sahib Singh (creditor) in 
satisfaction of hia decree for that amount 
against the insolvent was found to have 
passed, The learned District Judgs rely- 
ing on certain observations in Vilayat 
Hussain v, Misran (1) and on Daya Ram v. 
Thakuri (2) ava Kamala Ram v, Kaura 

(1) 72 Ind. Gas. 92; 45 A. 396; 21 A. L. J. 303; A. I. 


All 504. 
n 2) 3 Ind. Gas. 21; 46 A. 622; 22 A, L, 5.506; A. L 


A 192i All. 668; L. R, 5 A, 170 Rov. 
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Khan (3) has not allowed the appellant to 
prove this debt. 

The earlier of the two Allahabad rulings 

dealt with the application of the maxim 
in pari delieto tothe particular facts in 
that case while the later ruling and the 
decision of the Panjab Ohief Oourt in 1912 
dealt with contracts which were void ab 
initio in one case being a trans'er of occu- 
pancy rights prohibited by statute and in 
the other transaction with a person of 
unsound mind. 
_ In tbe present case the appellant was’ 
deprived of his security as the sale transac. 
tion was held to bea fraudulent one bat 
I 82e no reason why he should not be 
allowed to prove the debt of Rs, 1,203 
which was held to have been actuably paid. 
By discharging this debt the aliones stepped 
into theshoes of the decres-holder Sahib 
Singh who, but for this payment would 
have been inthe position now occupied 
by appellant, viz, that of an unsecured 
creditor, 

Ia Devi Dayal v. Sundar Das (4) which 
1 think isin pari materia it was held that 
alienees the transfers in whose favour have 
been annulled under the Insolvency Act 
may prove as unsecured creditora in the 
insolvency of the alienor to the extent of 
just antecedent debts. In my opinion 
the sum of Rs. 1203 might equitably be 
regarded as a just antecedent debt even 
though it was incurrad at the time of 
the transaction heli to be fraudulent. If 
the-decree-holder Sahib Singh had besa 
the transferee instead of the appeilant’s 
father he would have been allowed to 
prove his debt of Rs. 1,203 as this would 
have been just antecedent debt according 
‘to the authority last cited. As ob3e.vad 
above the transferee Ganesh Das stepped 
Jato the shoes of Sahib Singh and in the 
circumstances i am of opinion that the 
sum of R3. 1,203 should be regarded as a 
just antecsdent debt. Ths transfer of the 
right t> realiza the debt from Sahib Singh 
to Ganesh Das should not alter the nature 
of the liability. ct 

For the above reasons I allow the appoal 
and setting aside tha order of the court 
below direct that the appellant be allowed 
to prove this debt, Parties to bear their 
own costs. 

A. Appeal allowed, 


(3) 15 Ind. Oas. 404; 41-P, R.1912; 17 P.W. R. 
1912; 149 P. L. R. 1912, | 

(4) 51 Ind. Cas, 720; 65 P. R. 1919; 87 P. L. R, 
1919. 
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LAHORE HIGH COURT. 
First Civil Appeal No, 2215 of 1926. 
Novem ber 24, 1932. 
Broapway, O. J. AND ABDUL Qapie, J. 
BHOLA RAM—Dgranp.nt— 
APPELLANT 


versus 
ARJAN DAS AND orpess -PLeINTIFES 
AND OTHERS—DEFENDANT8S— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105, 0. 
XXII, r. 4-Order setting aside abatement, whether 
can be attacked in appeal from final decree. 

An order setting asidean abatement and allowing 
substitution of the heirs of a deceased party cannot 
be questioned in appeal from the ‘decree in the suit 
whether such an order is passed before, or simul- 
aneously with the decree, such an order not being 

‘tone which affects the decision ofthe case with re- 

ference to its" merits within the meaning of s. 100. 
‘Mohamed Nurul Amin v. Manohar Sarab Deb (sib 
nom) Sayama Bibi v. Madhusudan Mohanta (1), fol- 
lowed, Hem Kunwar v. Amba Prasad (2), not follow- 
ed, [p. 337, col. 2.) = 

Firat Oivil Appeal from the decree of the 
Senior, Subordinate Judge, Gurdaspur, 


dated the 12th June, 1926. 


Dewan Mehr Chand and -Mr. Badri Nath, 
for the Appellant: 

Messrs. Mehr Chand Mahajan, Hem 
Raj Mahajan and Din Dayal Kapur, 
for the Réspondents. - 


Broadway, C.J.—A preliminary point 
is taken in this appeal to the effect that the 
matter raised in the first ground of appeal 
relating toan order passed by the court 
below setting aside an abatement, is not 
open to appeal in this court. The facts 
briefly are that one Nanak Ohand executed 
n bond-in favour of Arjan Das and others 
for Re. 5,500. Bija Ram signed fhis bond 
asa. surety. Arjan Das and others were 
compelled in 1920 (the bond having been 
“executed on the Ist December, 1913), to 
sue Nanak Ohand and Bija Ram for the 
amount due on the bond which ‚amounted 
to Rs. 6,940. On the 17th June 1921 an 
ex parte decree was passed against Nanak 
Ohand and Bija Ram as they failed to puh 
in an appearance. This was subsequently 
set aside as against Bija Ram only on the 
ground that Bija Ram. had died on the 4th 
April 1921, Tne fact of Bija Ram’s-death 
had only come to the: knowledge of the 
plaintiffs on the 4th October 1921 and with- 
in a fortnight of that date the plaintiffs put 
in an application asking that Bija Ram’s 
representative.be brought on the record in 
his place. This application was granted 
and in due courses a decree was passed, 
against Bija Ram’s estate represented by 
his four sons. Subsequent to this it wag 
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found necessary to set aside the decree as 
it wes discovered that two of the sons were 
minors and they were allowed through their 
guardian-ad litem:to put in pleas. They 
thereupon asain pleaded that the suit had 
abated on the death of Bija Ram and should 
therefore be dismissed. On the merits 
they had practically nothing to say. The 
trial Court carefully examined the circum- 
stances in which the plaintiffs made their 
application in October 1-21 and came to 
the conclusion that the abatement should 
be set aside—a conclusion which on the 
merits appears to be perfectly sound, 
It then in the same judgment proceeded 
to deal with the remaining iseue3 in the 
cage and granted the decree against the 
estate of Bija Ram. In the present appeal 
in the first ground the correctness of the 
decision of the trial Court on the question 
of abatement is attacked. Mr. Mehr Ohand 
Mahejan objected that this matter- could 
not be reopened and in support of his 
contention referred to the provisions of s. 
105 of the Oivil Procedure Code and a 
decision of the Oslcutta High Oourt to be 
found printed as Mohamed Nurul Amin 
y. Manohar Sarab Deb (sub nom) Sayama 
Bibi).v. Madhusudan Mahanta (1), where 
it was held that an order setting aside an 
abatement and allowing substitution of the 
hei:s of a deceased party cannot be ques- 
tioned in appeal from the decree in the 
suit whether such an order is passed before 
or simultaneously with the decree, such an 
order not being one which affects the deci- 
sion of the case with reference to its merits 
within the meaning of s. 103. Mr, 
Mehr Ghand Dewan placed his reliancs on 
Hem Kunwar v. Amba Prasad (2), decision 
of aSingle Judge which certainly supports 
his view. This case was, however, speci- 
fice lly referred to in the Ualcutta case and 
not fcliowed. Inote that in the Allahabad 
case the setting aside of the abatement forms 
ed à part of the decree whereas no reference 
whatever is made to the question of abate- 
ment in the decree now under appeal. 
Mr. Mehr Chand Dewan further urged that 
inasmuch as the authority relied upon by 
him appeared in an authorised report and 
Mohamed Nurul Aminiv. Manohar Sarab 
Deb (sub nom Sayama Bibi) v. Madhusudan 
Mohanta (1), appeared in an unauthorised 
report we should give preference to the 
Allahabad case, This is a matter which 
I do not think it necessary to discuss for 

(1) &5 Ind. Oas. 100; A. I. R. 1925 Cal, 473; 40 0. L, 


J, 588; 29 O, W. N. 675; 52 O. 472, 
“(2).23 A, 430; A, W. N, 1900, 136, 
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I find that the same view was taken by a 
Division Berch of the Calcutta High Court 
in Mohamed Nurul Amin v. Manohar Sarab 
Deb (subnom) Sayama Bibi v. M adhusudan 
Mohanta (1) where the Allahabad authority 
was aleo considered and not followed. 
In my opinion the view isker by the 
Calcutta Court is a correct one and this 
‘question of abatement cannot be agitated 
before us. Mr. Mehr Ohand Dewan had 
‘nothing further toeay on the merits and 
the appeal is sccordingly dismissed. In 
the circumstances, however, I would leave 
‘the parties to bear their own costs. 
Abdul Qadir, J.—I agree. 


A Appeal dismissed. 
BOMBAY HIGH COURT, 
Criminal Revision ADO On No. 139 
0£ 1932, 


July 22, 1932. 
Beatmoxt, O. J.. ARD NANAYATI, J, 
` -În re PANDURAO BHAILAL DESAI, 
Criminal Procetture Code (Act V of 1898), 8. 548— 
‘Copy of judgment of order—Only persons affected 
can obtain —Any member of publie not entitled, 
| Under s, 54%, Criminal Procedure Code, any mem- 
ber of the public is not entitled to apply for the 
‘copy of ajudgment soas toproceed in revision. 
It isonly the person affected by the judgment or 
order, that is entitled to a copy of the judgment or 


order. Emperor y, Ladle Prasad Zutshi (1), dissent-. 


ed from. 
' Criminal Revision Applicaticn against 
tn order passed by the Additional Oily 
Magistrate, F. O. at Ahmedabad. 

Mr. V. N: Chhatrapat’, for the Applicant. 

Mr P. B. Shingne, Gcvernment Pleader, 
fcr the Crown. 
' Beaumont, C. J,—The applicant who 
is the Secretery of the Gujarat Lawyers’ 
Aseociation applied to the Additional Oity 
Magistrate's Court, Ahmedabad, for certi- 
fied copies of the depositions and statement 
of Dr. Kanuga inthe case of Emperor v, 
Dr. Kanuga in which Dr. Kanuga was 
charged unders. 17 (1) of the Oriminal 
Law Amendment Act. The applicant 
desirea to apply in revision as a third party 
and he suggests that he is a person affected 
by the crder within s. 548 of the Criminal 
Procedure Code. The learned Magistrate 
refused his application on the ground that 
the applicant was not a person affected by 
the order and I entirely agree with the 
learned Magistrate. Mr. Obhatrapati on 
behalf cf theapplicant in this Court has 
referred us to the case of Emperor v. Ladli 
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Prasad Zutshi ti), and has contended that 
that case decides that any member of the 
public is a person affected by the judgment 
of a Oriminal Court within s. 548. I can 
only say that if that be the meaning of the 
decision, I should, with all respect to the 
lesraed Judge who decided it, decline to 
follow it. It seems to me that any such 
construction would giveno meaning at all 
to the words “affected by a judgment or 
order” and I am certainly not prepared to 
hold that those words have no meaning, 
The application must, therefore, be. dis- 
missed. 


N/A. 

(1) 132 Ind. Cas. 327; 53 A. 724; 
405; L, R.12 A. 59 Or; 32 Cr. D. J. . 
(wW All, 487; A. IR, 1931 All, 364; (1931) Or. Cas. 
620, š 
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PATNA HIGH COURT. 
Oriminal Revision Petition Ne. 132 of 1932 
April 31, 1932. 

Worr AND RUWLAND, JJ. 
GANESH PRASHAD— PETITIONER | 
TETIUS 3 
EMEEROR— OPPOSI1E PARTI, 

Criminal Procedure Code (Act V of 1898), 3. 289, 
cls. (c), (e}—Joint trial—Criminal misappropriatton— 
Misappropriation of three items by one accused and 
of two by the other—Independent transactions— 
Joint trial, illegality of Penal Code (Act XLV of 
1860), s. 408. 

Where one ofthe accused was charged under s. 
408, Penal Code, with criminal misappropriation of 
three items of money andanother of two items and 
the two accused were jointly tried and convicted, 
and it appeared that these various items wera inde- 
pendent transactions carried out by the two accused 
independently of one another. 

Held, that joint trial was illegal, inasmuch as B. 
239, cl. (e), or (e), Criminal Procedure Code, was not 
applicable to the facts of the case. 

Criminal Revision from en order of the 
Sessions Judge, Mongbyr, dated ihe 10th 
February, 1932, sfirming that of the Deputy 
Magistrate, Monghyr, dated the 12th 
November, 1931. . 

Meessre. S. P. Verma and N. C. Roy, for the 
Petitioner. . . 

Mr. A. K. Mitra, for the Opposite Party. 

Wort, d.—In this case the two 
petitioners, ore Gopal Praead and the 
other Deo Nerain Lal, have been tried and 
eenvicted for an offence under s. 408 Indian 
Penal Code. The substance of the. charge 
againet Ganesh Prasad was that on the 
26th September, 1920, he misappropriated 
asum of Re. 100 in that. he entered that 
eum in the bocksof account of the firm by 
which he was employed but that he did no 


= 
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pay over that sum to his employer. The 
second item of charge was that on the 9th 
May, 1931, a sum of Rs, 2-15-6 was received 
from a customer on account of 8 tin of 
petrol, but there was no entry in the books 
and no payment over to his employer. 
The third item was a sum of Rs, 10-96 
received from a Miss Murray on the 25th 
of May, 1931, and again not paid over to 
his employer. In the case of Deo Narain 
Lal there were two items: one of Rs, 5 on 
the 10th November, 1930, which was a 
balance of a sum of Rs. 157 alleged to have 
been received from ashop-keeper and only 
Rs, 152 was entered in the books of the 
firm, the second item being Rs. 10 on the 
16th of March, 1931, which represented 
the value of five petrol drums which had 
been received and not accounted for by 
Deo Narain Lal. The point which is 
advanced on behalf of the petitioners is 
that there has been a misjoinder of charges 
and mistrial in thatthe two petitioners 
shouldinot have been tried together. The 
misjoinder of charges arises in this way 
according to the argument. The second 
and third items, if the prcsscution case is 
to be believed against Ganesh Prasad, 
represent criminal misappropriation, but 
itis contended that all that the evidence 
with regard to the first item discloses is a 
falsification of the books. The facts, as I 
have stated, were that Rs. 100 were 
entered in the books but not received 
by the employer. In my judgment the ar- 
gument cannot be sustained. The only in- 
ference to be drawn from the facts proved 
if they are believed is that Rs, 100, which 
was entered in the books as paid over to the 
employer, was received from a customer and: 
was not paid out of Ganesh Prasad’s own po- 
cket. Theinference, asI have said, to be, 
drawn is that Re. 100 wasreceived from a 
customer and, if the evidence of the employer 
is to be believed, that Ganesh Prasad actual- 
ly misappropriated the same. Therefore the 


first item is as much a case of misappropria- © 


tion as the second and the third and, as I 
have said, the argument in that connection 
cannot be supported, 

There is another argument in relation to 
Deo Narain Lal excepting a general obser- 


vation, namely, that a civil suit was started ` 


shortly after the complaint was filed and the 
matter is of a civil character. But thasub- 
stantial point is that these twopersons should 
not have been tried together. The only pos- 
sible way to try the two petitioners togeth: 


er would have been under s. 234 or B. 239" ° 


of the Oriminal Procedure Oode. Quite 
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clearly itis not a case undere. 234; but it 
is argued on behalf of the prosecutor that 
it is a case under sub-cl. (e) ofa, 239- 
In my judgment, however, that clause can- 
not possibly cover the facts and circums- 
tances of this case. Clause (e) of s. 239 pro- 
vides for the trial of two classas of persons 
together ; first, a person who is guilty of 
the subsidiary offence anda peraon who is 
charged or is guilty of disposing of or con- 
cealing the property which was the subject- 
matter of the substantive offence. That is 
not this case, nor can it be said to coma 
under sub-cl.(c) of 8. 239, because by no 
stretch of imagination can it be said that 
the evidencsin this case discloses the fact 
that these two petitioners committed this 
offence jointly,j As far asthe evidence goes, 
at least aa far as the judgment discloses, 
the misappropriation of these various items 
were independent transactions carried out, 
by the petitioners independently of one an- 
other. In my judgment, therefore, the trial 
of these two petitioners together was bad in 
law. 

The conviction must, therefore, be set 
aside, and there must be a new trial accord- 
ing to law. 

Rowland, J.—I agree. The charge as 
framed against Ganesh Prasad was a single 
charge of several items permissible within 
s. 222, cl. (2) of the Oriminal Procedure 
Code. The charge against Dao Narain Lal 
wasa single charge consisting of two items 
and similarly permissible under the same 
section, But the Magistrate erred in try- 
ing these two accused at one trial. They 
must be tried separately. 

N/a. Conviction set aside, 
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BOMBAY HIGH COURT. | 
Oriminal Allan a Revision No, 153 
0 4 


July 14, 1932, 
Bravmont, O.J. AND Nanavati, J. 
EMPEROR—Prosgevror 
. versus i 
SHRIRANG JAYABA VIOHARE— 
< AOCOUSED. na 

Criminal Procedure Code (Act V of 1898), ss. 435, - 
489—Powers of revision of High Court under—Dis- 
cretion—Prevention of substantial injustice—Point - 
of law of general importance. 

Powers of revision in criminal matters are not 
given to the High Court so that it may interfere 
in every case in which.a question of: law arises, < 
The High, Court has an absolute discretion under: 
ss, 435 and 439 of the Oriminal Procedure Code, to 


` interfere in revision in any case, but that discretion 


` 
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ought only to be exercised in order to prevent sub- 
stantial injustice, or, where there is involved a point 


of law of general importance which may govern other 
cases. 


-Oriminal Application for Revision 
against conviciions and sentences passed 
by the Magistrate, Firet Class, at Mahad, 
confirmed on appeal by the Sessions Judge, 
Thana. 

Mr. B. N. Gokhale, for the Accused. 

Judgment, —This is en applica 
tion in revision made in these circumstancer, 
The two accused were convicted under 
s..5C4 of the indian Penal Code. The 
learned Magistrate came to the conclusion 
that it wes a dispute between villagers of 
no great coneequence, and he, therefore, 
merely required the aceused to enter into 
a bond under s. 562 (1) of the Crimisal Prc- 
cedure Lode in a sum of Rs, 20 with a 
surety uf Rs, 30 for a period of cne year. 
From that order the accused appealed to 
the Sessions Judge at Thana who rejected 
the appeal summerily, and they now come 
to this court in revision. The contention 
is that on the facts proved the vase did not 
come within 6. 504 of the Indian Penal Code, 
because the insults proved were not inten- 
dedcr likely to lead to a breach of the 
peace. : 

I think there is no force in that conten- 
tion, but in any case, I think that we should 
not interfere in revision. I have said 
before, and I wish to repeat, that powers 
of revision are not, in my judgment, given 
to this Court in order that we may interfere 
inevery case in which a question of law 
arises, .The Oriminal Procedure Code 
gives a rightof appeal in certain caser, 
but in cases where the sentence is below 
a certain limit there is no right of appeal 
to the High Court.. A-practice seems to 
have grown up in this Presidency of enter- 
taining applications in revision wherever 
the decision of the lower Cour: involves 
some point of law, But in my opinion 
there is no justification for this practice, 
since the Oode of Oriminal Procedure gives 
no right of appeal upon points of Jaw 
analogous to that given in civil cases by 
g. 100 of the Code of Oivil Prccedure. The 
High Oourt hasan absolute discretion under 
pe. 435 snd 439 to interfere in revision in 
any case, but in my opinion that discretion 
ought only to be exercieed in order to 
prevent substantial injustice, or, where 
there is involved a point of law of general 
importance which may govern other cases. 
In the present csse two courts have held 
that the facts bring the case within s, 504 
of the Indie Penal Code, and no question 
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141 150. 
of general importance is involved. It jis 
obvious that the centence inflicts no sericus 
hardship on the accused. In my view this 
application skovld have been rejected 
summarily and it will now be dismissed. 
N/a. Rule discharged, 
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PATNA HIGH COURT. 
Firat Oivil Appeal No. 4 of 1930, 
March 29, 1932. 
Ocustnay TERRELL, O. J., AND KoLwant 
Sagay, J. 
Rani HARSAMUKHL DASI—PusintT1FF= 
APPELLANT 
Versus 5 
PARSURAM BIDHAR RAI DALBEHERA 
— DEFENDANT —REBFONDHANT, 

Orissa land tenures—Miadi sarbarakar—Tenure, 
if permanent and heritable—Claim to re-appointment 
—Lessee—Transfer by contract, succession or inherit- 
ance by lessee—Custom to vary terms of lease, if can be 
created. 

A miadi sarbarakar in Orissa has only a tempo- 
rary tenure and for the period of settlement only. 
His tenure is neither permanent nor heritable and 
he cannot claim re-appointment asa matter of 
right. p. 343, col. 2; p. 344, col, 1.] 

During the period of the lease the lessee has 
security of tenureand may, with the consent of the 
lessor, alienate his interest but his interest and that 
of his transferees is nonetheless temporary and for 
the periodof the lease only and ue amount of 
transference by contract, succession or inheritance 
during the period of the lease can create a “cus 
tom " tovary the terms of the lease and _ override 
fixed period. [p. 343, col. 


First Civil Appeal against a decision cf 
the Subordinate Judge, Outtack, dated 
the 22nd December, 1929. 

Mr. S, Hasan Imam (with him Messrs. S. 
a Chatterji and N. C. Ghosh),for the Appel- 

ant. i 

Mr. B, N. Das, for the Respondents, 


Courtney-Terrell, C. J.—This suit 


is one of four brought to eject 
the defendants in each case from 
the plaintiff's camindari7. The defend- 
ants in esch case resisted the claim 


alleging that they are proprietary tenuré- 
holders with permanent hereditary ar: 
{raneierable 1ightsg and that thee 
rights sre held by them independently cf 
any grant by the plaintiff and that the 
plaintiff is bound torespect their tenures. 
The suits were brought in the Court of 
the Sukordinate Judge of Outtack who 
tried them together and deciced in favour 
of the contention of the defendants. On 
account of.the valuation in this, particular 


| csee the appeal lies to this court whereay 
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in the other cases the appeals are 
in the Court of the District J udga, 

{t is admitted by the plaintif-appallant 
that the respondents were during tha period 
of the last Provincial Settlement ending on 
September Tth, 1927, rightly recorded as 
holding possession as “miadi sarbarakars” 
and the matter for our determination is as 
to the nature ofthis tenure and whether 
after the termination of the period mention- 
ed the defendants are entitled to continue 
in possession. Arethe defendante’ tenures 
temporary or permanent? 

The British occupied Orissa in the year 
1803 after ousting the Mahrattas who had 
held the country since the middie of the 
18th century having won it from the 
decaying Moghul Empire. Under Mahratta 
tule the country had been exhausted by 
extortion. There was no settled system for 
collecting revenue and the Moghul system 
which formed the basis of the British 
‘System in Bengal had been thoroughly 
disorganised, Consequently for some years 
at the beginning of the 19th century the 
British were engaged in enquiries into 
such Systems a3 were still traceable and in 
‘experiments in reorganisstion and settle- 
ment. This expsricnce culminated in ‘the 
Survey and Battlement which was begun 
in 1837 and finally completed in the year 
1845 and formed a new starting point for 
all subsequent operations, This settlement 
was not of a permanent character as in 
Bengal but was for a period fixed at 
thirty years only. The great famine in 
Oriesa which tcok place in 1867, however, 
prevented the organisation of a new settle- 
ment ani the Settlement cf 1837 was 
extended for a further period of thirty 
years until 1897 when ae fresh settlement 
fora period of ten years was begun in 
1650 and completed in 1849, This is 
known as Mr. Maddox's settlement, A 
Revision for a further period was under- 
taken between the years 1906 and 1919 by 
Mre. James and a now settlement was begun 
in 1927. In this new seatllement the de. 
fendants have been recorded ag “ madi 
sarbarakars" and the plaintiff bas protested 


stating that the defendants’ tenura had 
come to an end, 


psadiag 


At this stege it may be convenient to 
examine ths position of the plaintiff, She 
is the- exscutrix of Rija M. O. Singh 
Bahadur, O.B.E., deceassd Zamindar of 
the Paikp.ra estate which includes the 
villages, the subject of the diaputed 
tenures. The predeceasora of the degaased 
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had purchased the estate in the year 1809 
but had refused to take settlement of the 
e3tate from the British authorities in the 
period which preceded and followed the 
Settlement of 1837 and the estate had been 
declared “recusant”, Under the orders then 
made the collection of the revenue had been 
placed in the hands of “sirbirakars” by 
the authorities and the owners were 
granted a small proportion called “ mali- 
kana” of the revenue so collected in re- 
cognition of their proprietary right. In 
the year 1900 in litigation betwaen the then 
co-sharers in the malikana the High Court 
of Fort William in Bengal appointed Mr. 
R. Mitter, a distinguished member of the 
Oalcutta Bar, as Receiver of the estate on 
behalf ofthe cosharers, This gentleman 
decided ihat tha psriod cf recusancy 
which had existed since 1809 ought to be 
terminated and he, therefore, on behalf of 
the proprietors took ecettlemeat of the 
estate from the Collector and signed a 
kabuliyat, This kabuliyat isin the Oriya 
language and has not been printed in 
the papers before us but it is agreed 
that it is a translation of the form set 
forth at page :67 of Volume II of Mr, 
Maddox's report. The signatory took 
proprietary settlement of the estate and 
some of the conditions specified may be 
mentioned. First, the signatory is to be at 
liberty to sell, alienate or otherwise 
transfer the whole or any share of the 
estate. Secondly, he binds himself to pay 
the Government revenue, kist by kist 
according to the kistbandt endorsed. Third- 


IA I hereby bind myself to respect the rights-of 
all tenure-holders,under-tenure-holders, raiyats, under- 
ratyats and other tenants as recorded in the settle- 
ment papers, and not to collect from them any 
higher rents than those recorded in the present 
settlement proceedings, otherwise than after legal 
enhancement. 

I will collect the amounts due from proprietary 
tenure-holders as recorded in the settlement papers 
and will respect and observe all customary rights 
and special incidents of their tenures. 

I will pay the whole revenue of the estate, 
whether I collect the amounts payable by the pro- 
prietary tenure-holders or not.” 

And fourthly, 

“ On the expiry of the aforesaid period of settle- 
ment, I, or my legal representatives, shall have 
the right to a renewal of the settlement on the 
revenue that may be then fixed; and if we donot 
take the settlement on the revenue that may be 
then fixed, we shallbe entitled to receiva malikang 
at the usual rates.” 


By the ninth clause the settlement is 
expressed to bs in anticipation of the 
sanction of the higher revenue} authori- 
ties, and by the eleventh clause the 
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Signatory admits that a breach of the 
specified conditions will render the estate 
lable to be taken by the Collector under 
khas management and that the signatory 
will then be entitled merely to mali- 
kana, 

The kabuliyat is dated 1901. 

lhave mentioned the fact that during 
the period of recusancy the collection of 
the revenue had been placed in the hands 
of sarbarakars. The defendants io this 
seuit have not besn able to establish 
to the satisfaction of the ` Bub- 
ordinate Judge that they or their pre- 
deceseors-in-title occupied this position 
before the year 1898. The learned Advoc- 
ate for the defendants was constrained to 
admit that he had little to urge on this 
pointand we see no reason to differ from 
this finding of fact. The appointment of 
these defendants as sarbarakars seems to 
date from May 7th, 1899, when the 
authorised agent of their predecessors 
signed a kabuliyat of which a translation 
appears onthe record. The original seems 
to have been written out in a form which 
closely follows that set forth at page 262 of 
Volume II of Mr. Maddox's report but 
certain passages, though translated into 
Oriya and copied into the original, have been 
struck out’in red ink, apparently as being 
inapplicable to the circumstances and 
they, therefore, do not form part of the 
agreement actuslly executed. The head- 
ing of the kabuliyat is expressed as “Form 
of kabuliyat for proprietary tenure-holder”. 
Then appears the passage in brackets in 
Mr, Maddox's form but itis struck out. 
The kabuliyat then begins with the words 

“I hereby agree that I shall pay the jama (col- 
lection) noted below kist by kist on the dates noted 
below from 1306 to 1334 tothe landlords of mahal 
Krishnanagar, Tauzi No. 274, the District Puri.” 
Then follows the kists which are payable 
(two in each year) amounting to Rs. 3,001 
annually. By cls. 2and 3 the sarbarakar 
states:— 

“ond. I admit that, in accordance with the 
permission of Government, I have got permission 
to execute kabuliyat as miadi proprietary tenure- 
holder-in respect of Mauza Garh Kharad, District 
Puri, the area of which is 4092-16, and having the 
entire mofussil jama of Rs. 3,497-8-0, to the afore- 
said landlord and go Lexecute this kabuliyat, 

3rd. I shall enjoy the customary rights and 
privileges of the miadi sarbarakar proprietary 
tenure-holder from the year 1308 to 1334”, 


and then follows a passage which has 
been struck out, but which is similar to 
one which occars in cl. 3 of Mr. Maddox's 
form and would be appropriate to the 
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case of a tenure-holder with permanent 
ights:— 

a Kat the 'end of the said term I or my legal 
representatives will have the right to execute ‘a 
yonewed kabuliyat for paying the amount fixed in 
accordance with the Government crder at that time 
to the recorded Jandlord, and at that time we and 
our legal representatives shall have the same rights 
and privileges of the; miadi sarbarakar proprietary 
tenure-holder.” i 

Then there follows a reproduction of what 


is cl. 4in Mr. Maddox's form, It is also 
“pth” but is struck out 
i - it ja as follows :— 
entirely) the aforesaid period of 
representative shall have 
of the settlement on the 
n fixed; and if we do not 
take the settlement on the revenue that may then 
be fixed, we shall be entitled to receive malikang 


a former settlement, i y É 
own motion, take such action a8 above specified. 


apd by cl, 12 


“Tn ‘default of due payment of the sums 


specified in cl, 1 above, the recorded proprietor 
shall have the right to recover such sum by suig 
according to the law for the time being in force." 

The first contention of the respondents 
ia that the tenure ofe miadi sarbarakar 
is permanent, heritable and transferable, 
and that their rights were not brought 
into existence by the kabuliyat. They 
say that upon 8 true construction of the 
kabuliyat they were merely bound to 
pay for the exercis3 of those rights 
the payments therein specified for the period 
of the settlement—i. e„ from 1806 to 1934 
(Christian Era 1897—1927) and that on the 
expiry of that period they had a right to 
continue at whatever rate might be fixed for 
the succeeding settlement. Having regard 
to the terme of the kabulzyat, it 18 difficult 
to see how this construction can be main- 
tained, but the respondents 88y that it isim- 
plied in the term miadi sarbarakar. Theyco 
not contend that an implied term in an agree- 
mentcan override an express term but they 
argue that the agreement must be construed 
as a whole and that the term miadi sarbara- 
kar understood by the parties, a6 it must 
have been in its true connotation, makes it 
clear that the precise period 1306—1334 was 
intended to refer only to what was to ba 
paid for that period and not to tke period 
for which the rights are to be enjoyed. It be- 
comes necessary in view of this argument 
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and the judgment of the Subordinate 
Judge to examine the history of the term 
miadi sarbarakar in order to ascertain its 
meaning. Now there is no doubt that the li- 
teral translation of the word miadi is ‘ tem- 
porary" and thatit may be contrasted with 
‘the word maurusi which means“permanent,” 
But it is argued and has been held by the 
Subordinate Judge that although the term 
miadi sarbarakar and maurust sarbarakar 
were originally used with these different sig- 
nifications nevarthelers by long custom and 
usage the former term has lost its origi- 
nal meaning and has acquired a meaning 
precisely equal to that of the latter. Now 
to go back to the period between the British 
occupation in 1803 and the settlement effec- 
ted in 1837, Ihave said it was one of inves- 
tigation and attempts to briag order out of 
chaos, During the progress of the settle- 
ment much inconsistency had marked the 
recording of sirbarakari tynures. In some 
cases the sarbarakars seem to have been 
found to be mere offisera of the governing 
power appointed ad hoc, in some cases the 
collection had been held since time im- 
memorial by the sams family, in some it 
had been transferred by sale, in some cases 
it could not ba traced back in the hands of 
the holder or his predec:ssor beyond the 
period of the British occupaticn but in all 
cases sarbarakari seems to have been used 
as a term to describe collection by a person 
other than the zamindar or person prima- 
rily responsible to Government for payment 
of the revenue so collected. In all cases the 
sarbirakar claimed the collection asa right 
of property. Therefore in 1833 there was a 
correspondences between the Board of Reve- 
nus and ths Oomwmissioner for Cuttack 
which resulted in a series of definite de- 
cisions. These are recorded in 1847 ina 
Minute by Mr, J. Moffat Mills, the thea 
Oom missioner (see Mr. Toynbee’s History of 
Orissa, published Oalcutta 1873, appendix, 
page 169). They are reproduced in the very 
authoritative report of Mr. Maddox , Vol. 
l, page 390, paras, 284 and 285, The 
sixth rule is ; 

“that in casesin which hereditary succession or 
uninterrupted occupation cannot bs shown, but the 
claimant himself has been long in possession and is in 
possession at the time of the settlement, the Oollec- 
tor may, in consideration of occupancy and accord~ 
ing to its duratioa anol circumstanses, propose a 
temporary admission of the tenure (miadi sarbarakart) 
for such term and on such conditions as the case may 
seem to require,” . 
and in para. 286 it is said 

“In the case of miadi sarbarakars admitted under 
the sixth provision ofthe rules quoted the term fixed 
was usually that of the settlement; in other cases they 
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were given only a life right, the tenure lapsing to the 
zemindar onthe death of the incumbent.” . ©- =- 
Now tha remainder of para. 286 and 
para. 287 of Mr. Maddox's report have 
given rise to some difficulty and have been 
relied on by the respondents ani by the 
Subordinate Judga as indicating that all 
distinction between maurust or permanent 
sarbarakars and mindi sardarakars had dis- 
apveated— ; . l 
“Mr, McPherson is of opinion that there is the further 
distinction that while the maurusi sarbarakar bas a 
legal claim to admission at this present and any sub- 
səquent sattlemant, the miadi sarbarakar could only 
have a reasonable expsctation of being allowed to en- 
gage; but I am unable to find any authority 
for this distinction; it appears to me that 
the tenure, if admitted, though only for” å 
term, atthe last settlement and still subsisting haa 
acquired aright to recognition under cl. 6 of the 
Government Rules " 
The opinion of Mr. Maddox so stated 
begs the question of permanency by the use 
of the words “and still subsisting’. In 
any case he concludes para. 286 with the 
words : 
“In the present settlement no distinction except 
in name has been made in the engagements 
taken from the temporary and permanent sarbarakars 
and their tenures are protected for the next thirty 
ears”. ; 
Then in vara. 287 he says 
“Had temporary engagements 
the holders (miadi sarbarakars) they would "donbt- 
less have continued to be liable to eviction, 
but custom can make atenure permanent and for 
many years it has been the custom to treat 
miadi sarbarakars as though they held heritable 
permanent and transferable tenures and now in 
this settlement their status has been tacitly 
acknowledged to] be the same as that of their 
maurusi brethren. It cannot -be . prophesied what 
the civil Courts will hold. but there is at least 
room to surmise that no distinction will henceforward 
bemade between the two classes.” i M 
Now in the case before us the engage- 
ment was for the period 1306-1334 and 
the position is analogous to that created by 
a lease for along term of years. It is true 
that during the period of the lease the 
lessee has security of tenure and may, with 
the consent of the lessor, alienate his 
interest but his interest and that of his 
transferees is nontheless temporary and 
for the period of the lease only and no 
amount oftransferenc; by contract, succes- 
sion or inheritance during the period of the 
lease can create a “custom” to vary the 
terms of the leas3 and override the stipula- 
tion for a fixed period. There is no sugges- 
tion in this case of the creation of a custom 
in the true ssnse. The reasoning implied 
in the passage quoted above and adopted 
by the learned Subordinate Judge is vitiat- 
ed by this fallacy. In my opinion, there- 
fore, a miadi sarbarakar has a temporary 
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tenure and for the period of the settle- 
ment only. It is to be noted that the 
seventh rvle of the 1837 settlement waa as 
follows :— 


“That no admitted sarbarakart| tenure, hereditary 
or temporary, can be alienated or subdivided without 
the consent of the zemindar." 


Nevertheless the {respondents contend 
that there is no privity of contract between 
themselves and the plaintiff; that no rela- 
tionsbip of landlord and tenant exists 
between them: that they (the respondents) 
owe their position as tenure-holders to the 
Collector and that the plaintiff in any case 
cannot eject them and that the Collector 
has already intimated his intention of re- 
appointing them. In short they say that 
the plaintiff has no cause of action. It is 
to be noted that the Oollector has with- 
drawn the expression of his intention to 
reappoint the respondents pending the 
decision of this suit. Now it is true that 
tbe plaint alleges that the relationship of 
landlord and tenant formerly existed and 
‘that the term of the respondents’ tenancy 
came to an end in 1234 (1927) and the suit 
was valued at the amount of one year's 
rentand a court-fee was paid on that basis. 
Ifit-be true, as I thinkit was, that the 
kabuliyat executed by the predezessors 
created as between the Receiver and the 
respondents the position of landlord ard 
tenant, then the suit was properly so framed. 
‘More strictly one must remember that that 
‘kabuliyat was executed before the kabuliyat 
under which the Receiver took settlement 
of the zemindari from the Collector, but it 
was “executed to the landlord” who at that 
time was in receipt of malikana, and in 
any case the terms were adopted and 
acted upon by the Receiver and his succes- 
sors-in-interest after the zemindari settle- 
ment and also by the respondents, It is of 
no relevance that the landlord was bound 
to accept the sarbarakar . proposed by the 
Collector nor that the sarbarakar was also 
bound tothe Oollector in terms of which a 
breach might cause him to be ejected by 
the Collector, nor that the zemindar could 
not eject the sarbarakar without the leava 
and co-operation of the Oollectcr, This is 
an under tenure and though proprietary in 
a sense, it istemporary. In any case when 
the tenure came toan end and the res- 
pondents held on in possession exercising 
the various rights of sarbarakari, they did 
so to the detriment of the zemindar’s 
rights, they must be treated as trespassers 
and a suit lay in ejectment, more particular- 
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ly when the respondents setup a claim of 
Tight, 

Now the Oollector may in his discretion 
and atthe direction of the higher Revenue 
Authorities grant a further settlement to 
the respondents of their miadi sarbarakaryi 
tenure and he may insist thatthe zemindar 
shall accept them for a further period. 
Te Oollector is not a party to this suit and 
wecannot come to any decision which 
would purport to limit his powers. Some 
ofthe Orissa settlement reports wculd 
seem to indicate that sarbarakari: duties 
have not been well diseharged by the in- 
cumbents of the office and that re-appoint- 
ment is notin many cases Cesirable, This, 
however, is not a matter within our province 
and I would decide merely that miadi 
sarbarakars have no claim to re-aproint- 
ment, 3 

In theresult I would allow this appeal 
and reverse the judgment of the Subordi: 
nate Judge with costs here and below, 
There will be a decree in ejectment with 
mesne profits from the date of expiry of 
the lest settlement, This decree for eject- 
ment and mesne profits is not to be sxecut- 
ed in respect of such further term of 
appointment as the Collector may gee fit to 
grant to the respondents. 

Kulwant Sahay, d.—I entirely agree. 
The suit of the plaintiff is brs:d on the 
allegation that during the term of the 
settlement from 1306 to 1334 the relation- 
ship between the plaintiff andthe defend- 
ants was that of landlord and tenant snd 
that after the expiry of the term the 
defendants had no right to continue in 
possession and, that, therefore, the plaintiffs 
can treat them as trespassers and eject them 
from the tenure. The defence of the 
defendants was that their tenure was 
permanent and heritable and that there was 
no relationship of landlord and tenant 
between the plaintiff and themselves as 
their agreement was with the Collector and 
not withthe pleintiff. It is true that the 
kabuliyat executed by the predecessors-in- 
interest of the defendants on the 7th of 
May,1:99, was before the date of the 
Bgreement executed by the Receiver of the 
Plaintiff's estate with the ‘Collectcr; but 
the second clause of the kabuliyat (Ex, 2) 
clearly recites that although it was execut- 
ed with the permission of the Government, 
it was executed in favour of .the landlord 
and the agreement was to pay the jama 
statedin the kabuliyat to the landlord of 
the estate, Tauzi No. 270, It is thus clear 
that the relationship of landlord. and. tenant 
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was created by operation of this kabuliyat 
and this position was subsequently accept- 
edby both parties and throughout the 
period of the lease they acted as if this 
relationship subsisted between them. If, 
therefore, the kabuliyat of the 7th of May, 
1899, be treated as an crdinary. lease, then 
the defendants have no right to remain in 
possession after the expiry of the term. 
Tae contention of the respondents, how- 
ever, is that what-was granted to them, was 
a “miadisarbarakari” tenure which implies 
& permanent and heritable tenure. It is, 
therefore, necessary to consider what are 
the incidents of a “miadi sarbarakari” 
tenure. It is clear on referance to the 
history of the tenure as given in Mr, 
Tovnbee’s history of Orissa and in the 
report of Mr, Maddox that at the time of 
the First Provincial Settlement which com- 
menced in the year 1837 certain well de- 
fined principles were laid down by the 
Government as regards the recording of 
such tenures. The tenures were classified 


into “maurust sarbarakari” and "miadi 
sarbarakari” besides other kinds of 
sarbarakart, The distinction between 


“maurusi sarbarakari” and “miadi sarbara- 


kart” consisted only in this that the former- 
had a permanent and heritable interest: 


while the latter had a temporary tenure 
during the continuance of the lease. 
Sarbarakars who were found to be in posses- 
sion of the tenures from generation to 
ganeration before 1803 were classified 
asthe “maurusi sarbarakars” while those 
who ‘could not prove the existence of such 
a tenure but who had nevertheless been 
found to be in long possession of the tenures 
and were in possession at the time of the 
settlement were recordedes “miadi sarbara- 
kars. Therefore, the distinction primarily 
laid down was that while the‘maurusi sarbara- 
kare” had a permanent and heritable interet 
the “miadi sarbarakari” interest was limit- 
ed to the period of the settlement, This 
was-the only distinction between these two 
classes of sarbarakars; in other respects 
during the period of the setllement there 
appears to be absolutely no difference bet- 
ween the “‘miadt sarbarakars” and their 
“maurust’ brethren. This was the status of 
the “miadi sarbarakars’ during the 
period of the Firat Provincial Sattlement 
which was originally for thirty years but 
was extended to another period of thirty 
years ending with the year 1897. When 
fresh settlement began in 1847 the pre- 
deceesors of the present defendants were 


recorded as “miadi sarbarakars" and they: 


HARSAK URHIi DA-I V. PARSUFAM, 


345 


executed the kabuliyat of the 7thof May, 
1694. The interest acquired by them by 
this kabuliyat must ba the same as that 
connoted by the term “miadi sarbarakari" 
in the Firat Provincial Settlement of 1837, 
I see no reasonto suppose that there was 
any alteration in the status of a “miadi 
sarbarakar” by the , settlement of 1897, 
The Subordinate Judge has found that the 
defendants have failed to prove that their 
predecessor in-interest {held the “miadi 
sarbarakart” tenure before the settlement 
of 1897 and the evidence on the record is 
certainly not sufficient to hold otherwise. 
It is, however, contended that the Settle~ 
ment Officer in 1897 merely recorded 
the existing state of affairs and did not 
create anew tenure, It must, therefore, 
be presumed fromthe fact of the settle- 
ment with them in the year 1897 that they 
and their predecessora had been holding 
the tenure from before that settlement, 
There is certainly force in this contention, 
but to my mindit does not improve the 
position of the defendants. Assuming that 
their predecessor had been holding the 
tenure of “miadi sarbarakart” from before 
the settlement of 1897, their status was 
the same as defined during the First Pro: 
vincial Ssttlement of 1837, and, as the 
second settlement of 1897 was also that of 
á “miadi sirbarakari” the status must be 
held to bethesame as before. It is con- 
tended on behalf of the defeniants and the 
contention has found favour with the 
Subordinate Judge, that by custom 
the “miadi sarbarakars” have acquired 
the same status asthe ‘‘maurusi sarbara- 
kars”; but as there have been only two 
settlaments, viz., one in the year 1837 and 
the other in the year 1897, there was no 
room for the growth of a custom, and no 
inference can be drawa in favour of the 
defendants from the fact that during the 
term of thesettlement there have been in- 
stances of succession by death and trans- 
fera amongst the tenure-holdera. I, there- 
fore,agcee in ho:ding that the status of-a 
“miadi sarbarakar" is not permanent and 
heritable. 

The next question i3 whether the plaint- 
iff has aright to eject the “miadi sarbara- 
kars” after the expiry of the term of settle- 
ment. As I have found that the relation. 
ship batween the parties was that of land- 
lord and tenant and as tha tenancy was for 
a term of years, it is clear that the 
plaintiff would ordinarily have the right. 
to eject the defendants after the expiry of 
the term; but the estate ig a temporarily 
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settled estate. Tho plaintiff'is no doubt 
the zamindar and is entitledas of right 
to a settlement for a fresh term of years 


after the expiry of her last settlement; but 


it appears to me that she is bound by the 
terms which the Oollector may impose upon 


her in making the settlement. with her, 
If for the safety. of the Government 
Revenue or as a . matter of policy the 


Collector thinks it fit to impose a con tition 
upon the zamindar that the settlement 


would bel made with her on condition 
“miadi 


of .. her recognizing the 
sarbarkari” tenure there seems to be no 
reason. for holding that the zamind1r may 
insist, asa matter of right, that rch a 
tenure should not ba created and bs 
binding upon her. Whether.the Oollector 
has such a right or not and whether tha 
zamindar can claim it as a matter of 
right to take the settlement without 


“sarbarakart" tenure bsing imposed upoan. 


her are questions which cannot ba decided 
in the present litigation, as the Ssc:etary 


of State or the Collector is not a party: 


to the suit., It appears that in the last 
settlement of the year 1927 the Oollector 
took a kabuliyat from the defendants as 


“miadi sarbarakars', but on the objection’ 


of the plaintiff and having regard tv the 
fact that the present suitsiwere pending, 
he suspended the operation of the kabuliyats 
till the disposal of the present suit. ‘The 
plaintifi's claim for ejectment aud mesne 
profits must, therefore, depend on the 
action that may be taken by the Oollec.- 
tor. If, as I have said, he considers it 
necessary that a “‘miadi sarbarakari” tenure 
bë created as a condition of the settlement 
with the plaintiff, on the materials before 
us, Í am unable to say that he has not 
the power to doso. Therefore, although 
the defendants cannot claim that as a 
majter of right they are entitled to con- 
tinue ås “miadi sarbarakars”, the plaintiff 
cannot as a matter of right claim to eject 


them if the Oollector does not agree to 


it... The decree for ejectment and mesne 
prcfits, therefore, will be subject to the 
terms of the ssttlement “that 
be made by the Oollector with the plaint- 
iff, If she gets the settlement without the 
imposition ofa “sarbarakari" tenure she 
will undoubtedly be entitled to eject the 
defendants and to recover mesne profits 
from them, which will be ascertained by 
the,Subordinate Judge. `  . rae 

I. would, therefore, decree thé appeal in 
the terms stated above, — 

NJA = . .. . Appeal decreed, 
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BOMBAY HIGH COURT. 

Orimisal Revision Application No. 179 

of 1932. 
August 3, 1932, 
Besumonr, O. J. AND Nanavati, J. 
VALLIBHAL IBRAHIM—Aoousgp 
_—APPLIOANT 
versus ; 
EMPEROR—Opporire PARTY.. - | 

Bombay Prevention of Gambling Act (IV of 1887), 
s. 6—Warrant under—Essentials of—Statutory re- 
quirements, observance of—Wrong ` description of 
house to be searched--Effect of—Falsa demonstratio 
non nocet—Hvidence Act (I of 1872), s. 114, illus.(e). . 

Though it is usually desirable that warrant. 
issued under a particular statute should show on 
its face that the conditions precedent required by 
the statute have been complied with, itis not essen-” 
tial that it should do so. Where a warrant issued 
under s. 6, Bombay Prevention of Gambling’ Act, 
stated that a complaint on oath had been made but 
did not state that the person who issued the war- 
rant had reason to suspect that the house in ques- 
tion was used as a common gaming house: i 
Held,that the warrant was a valid one. [p. 346, col. 2.] 
. Under 8.114, illus. (e), Evidence Act, it may be. 
presumed that the offizar issuing the warrant has per- 
formed his duty correctly and untilthe presumption 
is’ displaced, it is not necessary for the officer to 
give any evidence in the matter. [p. 347, col. 1] 

I£ such a warrant wrongly describes the property 
to be searched, thenit is a bad warrant. But a 
description may be good in part and bad in part, 
and the court may reject the bad part on the prin- 
ciple of falsa demonstratio non nocet. [ibid.] 

Crimiasl Revision against convictions. 
and sentences passsd by the Additional 
Magistrats Firat Olass, Admedabad | 

ity. ` 

Mr. G. N, Thakor (with him Mr, B, G., 
Thakor), forthe Accased, _. i , 

Mr. P. B. Shingne, Government Pleader, . 
for the Crown. . 

Beaumont, C. J.—This is an applica- 
tion in revision in which the accused per-. 
sons ask us to set aside their convictions 
under the Bombay Prevention of Gambling 
Act No. 1V of 1887. The learned Magis-. 
trate held that the burden was upon the, 
acsused to prove.their innocence, relying 
upon the presumption against the accused 
which israised by s Jof the Act. Now 
the learned Magistrate was quite right in 
raising that presumption if the premises | 
of the accused had been searched under a. 
warrant lawfully issued under s.6o0f the 
Act, but the presumption under s.7 does 
not arise unless there has been a proper 
search warrant under e. 6. Itissaid that. 
the warrant of search purported to be. 
issued in thiscase under s 6 isinvalid on 
two grounds. In the first! place, it is eaid.. 
that ths warrant, although if states that 
a complaint on oath has baen. made, does 


- not state that the Assistant -Superintend- 
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ent of Police who issued the warrant had 
reason to suspect that the house in question 
was used asa common gaming house, 
that is to say, that the warrant does not 
show on the face of it that the conditions 
precedent under s. 6 have been complied 
with. In my opinion, there is no validity 
in the objection. It is, Ithink, usually 
desirable that a warrant issued under the 
terms of a particular statute should show 
onits face that the conditions precedent 
required by the statute have been com- 
plied with, but it isnot in my view es- 
sential that the warrant ‘should so show. 
There is a presumption under e. 114, ill. 
(e), of the Indian -Evidence Act, which 
enables us to presume that the officer 
iseuing’ the warrant has performed his 
duty correctly, and until that presumption 
is displaced, itis not, in my opinion, 
necessary for the officerto give any evid- 
enrcə in tbe matter. in point of fact, 
merely stating on the warrant that parti- 
cular things have been done, would not 
afford any evidence that those things had 
been done. 

The other point taken is that the 
warrant incorrectiy describes the house 
searched. The warrant recites that a 
complaint on oath has been made thata 
house situate in ceneus Nos, 4082 and 4(83 
in Kalupur Motimakeriwad and which is 
occupied by one Valibhai Ibrahim (who is 
the first accused)is used as a common 
gaming house, 
two census numbers which were searched 
were census numbers 1021 and 4032. It ap- 
pears thaton the first flsorof this house 
are ‘census numbers 1021 and 4082, and 
on the ground ficor are Noa. 1022 and 
40:3, and the warrant was intended to apply 
tothe first floor, that isto say, Nos. 1021 
and 4082, which ere proved to be in the 
occupation of accused No. 1. It is, I think, 
clear on the authorities which Mr. Thakor 
has cited that if the warrant wrongly 
described the property to be searched, then 
it is abad warrant. But a description 
may be good in part and bad in part 
and‘it may be possible for the court to 
reject the bad partonthe principle of 
falsa demonstratio non nocet. The learned 
Government Pleader suggests that we can 
do that here. He says that the property 
is described as census numbers 4082 and 
4084 cccupied by accused No. 1, and 
he says that the governing - part of 
the description ia the statement of the 
occupation of the premises by azcused No. 
13 but I donot take that view. It is prov- 
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ed that No. 1021, which was the particular 
room in which the gaming instruments 
were found, is occupied by accused’ No. 
l, but it is not proved that he does not 
occupy other numbers in thestreet, and it 
is not proved that he does not occupy 
No. 4082. It is not, therefore, proved that 
the description Nos. 4082 and 4083 occupied 
by accosed No.. lis an inaccurate descrip: 
tion of any premises, and until itis shown 
that the description us3d is inaccurate in 
part, no case for applying the maxim falsa 
demonstratio non: nocet arises. I think, 
therefore, we have got here a warrant 
which incorrectly describes the premises 
to be searched and, therefore, the search of 
the room No. 1021, whichis not included 
in the warrant, is not asearch in respect of 
which any presumption can arise under 8. 7 
of the Act, That being so, I think, the 
learned Magistrate wasio error in putting 
the burden of proof upon the accused, 


“and I think the conviction must be Bét 


aside, . pr . 
Nanavati, J.—Iagree. : 
Per Curiam,.—Oonvictions and sem- 

tences set aside. Fines to be repaid. Ks, 

17 to be returned to accused No. 1. 

n./a. Convictions and sentences set aside, . 


——= 


BOMBAY HIGH COURT. 
Oriminal Appeals Nor. 272 to’ 276 
. i of 1932. 
August 4, 1932. 
Buavmonr, O. J. AND Nanavati, J. 
ALLISAB RAJESAB—AcocsE)— 
APPELLANTS 
versus ` 
EMPEROR— OPPOSITB PARTY. i) 
Evidence Act (I of 1872), ss. 11}, ill. (b),  1838-- 
Accomplice—Evidence—OCorroboration, necessity of— 
Accused convicted onhisown plea appearing : as 
witness against hia co-accused. i ; 
The Bombay High Oourt has laid-down definitely 
as a rule of prudence that the evidence of an aĉ- 
complice, however trustworthy it may be, should not 
be acted upon unless it is corroborated as against 
the particular accused in material respects. The 
case of an accused whois convicted upon his. own 
plea and then appears as a witness ,against his co- 
accused, comes Within the ambit of this rule. 
Oriminal Appeals from convictions and 
sentences passed by the Sessions Judge, 
Dharwar. ` | 
Mr. P. B. Shingne, Government Pleader, 
for the Orowa. 
Judgment —Theee are five appeals by 
five accused against their conviction by the 
Sessions Judge, Dharwar, for dacoity. The 


accused have not appeared on the appeal, 
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but with the agsistance of the learned 
‘Government Pleader we have been through 
the evidence, and the case raises a question 
of principle which is discussed by the 
learned Sessions Judge in his judgment, 
The evidence against all the accused con- 
eisted, in the first place, of the evidence of 
an approver, and of eccused No.1 who 
pleaded guilty,wasiconvicted, and sentenced, 
and then put into the witness-box. Those 
two persons are obviously accomplices. 
The question of principle which arises is 
whether their eviderc3 can be safely ac- 
cepted without any corroboration. The 
learned Sessions Judge has discuesed s. 
133, and s. 114, ill, (b), of the Indian Evi- 
dence Act, and various authorities, and he 
comes to the conclusion that he can in this 
case act on the uncorroborated evidence of 
the accomplices. He points out that there 
is no serious allegation of enmity between 
the witnesses and the accused, some of 
whom were from a different village, and 
that in the case of accused No.1 he had 
already been sentenced before his evidence 
was given, and, therefore, had no hope of 
pardon and no motive for saying what was 
untrue, No:doubt there is force in what 
the learned Sessions Judge says, but in 
my view this court has laid down as a 
definite rule of prudence that the evidence 
of an accompliceshould not be acted upon 
unless it is corroborated as against the 
particular accused in material respects, 
and I think it is better to follow that rule, 
A man in the position of accused No, 1 
may have disclosed the evidence he was 
prepared to give before he was sentenced, 
and even, sfier sentence he may have had in 
mind that if he helped the prosecution his 
‘sentence might be reduced. In any case 
IJthink the Courts in this country have 
-laid it down that the evidence of an accom- 
plice is not such as should be -acted upon 
unless corroborated, and I think we ought 
-to follow that rule. 


{Note :—The judgment then dealt with matters which 
are not material to this report.—Ed,] 


n/a, Appeals of some accused allowed. 
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BOMBAY HIGH COURT. 
Criminal Application for Revision No. 
190 of 1632. 
August 5, 1932. 
Beavwont, O. J. AND NANAVATI, J. 
> YESUBAI—APPLIOANT 
Versus 
. PARASRAM DAJI—Orponenr. 
Criminal Procedure Code (Act V of 1898), s. 488 
—Maintenance—Excomimunication of wife from 
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caste—Whether sufficient reason to refuse main» 
tenance—Costs, award of. 5 

The fact that the wife had been outoasted and 
that her hasband could not take her to live with 
him without being himself outcasted, is nota suffi- 
cient reagon to refuse an orderof maintenance of 
the wife against the husband. Ponnayee v. Periya 
Mooppan (1), distinguished. [p. 349, col. 1 ] 

Under s. 488, sub-s. (7) the court may make 
orders as to costsin favour of the wife where the 
husband has failed in an action fer maintenance. [p. 
349, col. 2.] ie oe 

Oriminal Application for Revision 
against an order passed by the Ohief Pre- 
sidency Magistrate, Bombay. 5 

Messrs. V. N. Chhatrapati and Ardeshir 
Birdie, for the Applicant. 

Mr. Jamshedji Pohehaji, for the Oppon- 


ent 

Mr. P.B. Shingne, Government Pleader, 
for the Orown. 

Beaumont, C. J.—This is an applica- 
tion in ravision made from an order of 
the Ohief Presidency Magistrate by which 
he refused the applicant maintenance which 
she was claiming unders. 483 of the Ori- 
minal Procedure Oode. It appears that 
the applicant was married tothe opponent 
in January, 1926, when she was a child 
of some eight years of age. In January 
1931, when she was living with her husband 
she left his house for an hour or two 
with a man named Gangaram, who is said 
to be,and I will assume is, a Mahar by 
caste, and she had sexual intercourse with 
Gangaram. On her return to the house of 
her psrents-in-law, she told them what had 
happened and said that the intercourse 
was against her will. Thereupon they 
took her to the Police and she lodged a 
complaint againt Gangaram of raps and 
kidnapping, and we have on the record 
the statements she made to the Police, and 
the statements which her parents-in-law 
made. Gangaram thereafter disappeared, 
and, there‘ore, the complaint against him 
became abortive and the question whether 
he actually committed rape or not has never 
been judicially determined. As far as I 
can see from the statements made by the 
applicant and her parents-in-law, there 
certainly seems good reason for thinking 
that it was acase of rape, and I say that 
because the girl on her return from being 
with Gangaram at once complained of 
what had happened to her to her, parents- 
in-law, The subsequent conduct of the 
complainant is always a crucial matter 
in cases of rape. If the girl had 
gone willingly with the man, 82ə would 
presumably have said nothing about it, 


-and in that case the facts would _never 
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have been known. On March i, 1931, there 
was aceste meeting convened by the hus- 
band to consider this case. The husband 
and wife are Dhcbies, On April 5, the 
applicant was outcasted ata caste meeting. 
On April 1, the applicant called on the 
husband to maintain herand on the 16th 
he refused and this complaint was lodged on 
May 23. ; 
The learned Chief Presidency Magistrate 
was of opinion that he had a discretion 
under s. 488 of the Criminal Procedure Code 
whéther to order maintenance or not, and 
that the fact that the wife had been 
outcasted, and that her husband, 
therefore, could not take her to live 
with him without himself being out- 
casted, was 8 sufficient reason to induce the 
learned Magistrate to refute to order main- 
tenance. In arriving at that conclusion he 
relied on the cass of Ponnayee v. Periya 
Mooppan (1). That was a case in which the 
facts were not the same as in the present 
case; there was no evidence that the wife 
was & mere child, and the trying Magistrate 
evidently thought that the act of unchastity 
which was complainedof in that case was 
not an isolated one. But in any case we are 
not, I think, concerned with the way in 
which another court in another case 
exercised its diecretion. We have to 
consider whether the learned Ohief Presi- 
dency Magistrate exercised his discretion 
properly cn the present occasion. If the 
learned Ohief Presidency Magistrate be 
‘right, and ifthe mere fact that the wife 
has been outcasted is a sufficient reason for 
preventing the court giving maintenance, 
it seems to me that the learned Magistrate is 
really surrendering his discretion to the 
caste. The proceedings of the caste mesting 
are, of course not-before this court, and we 
have no power- to interfere with their 
decision, but when we are asked to accept 
their decision ss” a matter controlling the 
execise of our discretion, it is pertinent to 
observe on what. sort of principles the caste 
appears to haye acted. As far as I can 
ascertain from, thg record, the charge against 
this girl was that-.she: had sexua! intercourse. 
with a man ọfẹ lower caste, and that fact 
had never been denied by her. Apparently 
the caste meeting considered that it was 
irrelevant to inquire whether there was a 
single. act of unchastity or more than one 
and whether the act was done with the 
consent of the girl or against her wishes. If 
the caste meeting considered that a child of 
fourteenishould be excommunicated because 
(1) 31 M, 185, 
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she had been raped by á inan of a lower 
caste, I cam only say that the decision is not 
one which commends itself to me, and I 
am certainly not prepared to allow such a 
decision to influence the exarecise of my 
discretion. Even if the act of sexal inter» 
course was with the consent of the girl, 
which on the evidence: it appears to: me that 
it was not, itis a single ieolated act. There 
is no suggestion that she has ever seen the 
man since, or that she ever went cut with. 
him on any other occasion, and -it-would 
certainly seem harsh, to say the least. of it, 
to penalise a child of fourteen because of a 
single lapse. Moreover, I think that if we 
did act on the decision of the caste in this 
matter we should really be contraveningthe 
spirit, and probably the letter, of the 
Removal of Oaste Disablities Act, For 
these reasons I think that the learned Ohief 
Presidency Magistrate here exercised his 
discretion on 8 wrong principle, and that he 
ought to have allowed maintenanée, | 
There are no materials before us to enable 
us finally to fix the amount of maintensnce 
which should be allowed, and the learned 
Obiet Presidency Magistrate will have to go: 
into that question. But wa .do not propose 
that the husband should-avoid making any 
payment whilst the mattér is being further 
considered. On the basis that his-iacome is. 
Rs; 22a month, as his learned Advocate 
states, we think he ought to psy Rs.7a 
month io his wife. What we propose to do 
is to direct that the husband shall pay Rs. 7 
per month to his wife by way of maintenance: 


.88 from the date that he ceased to maintain 


her until the learned Ohief Presidency: 
Magistrate shall vary the amount. 7 

I may mention one other matter. The 
husband alleges that on April 24 he divorced 
his wife, The general rule of Hindu Law 
is that there is no such thing as divorce; 
marriage is indissoluble, If the husband 
relies on some special custom in this case- 
entitling him to divorce his wife, he will. 
have to prove it. Apparently his conten- 
tionis that he is entitled to divorce. his 
wife without her consent, without. making 
any payment to her, and without proving 
any defanlton her part. We cannot of 
course in these proceedings deal with any 
question of divorces, but Iam certainly not 
cispessd to act on the hushand’s statement 
that he has in fact divorced his wife. 

Under e. 488, sub s. (7), we have power to 
deal with costs, and as the husband has 
failed, he must pay the costs of the applicant 
in the court below and inthis court subject 
only tothis that the learned Ohief Presi-. 
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. dency Magistrate directed the applicant to 
pay:a sum of Rs. 15 on one occasion by way 
of costs and we do not intend in any way to 
interfere with thatorder which was made 
in the discretion of the learned Magistrate. 
Those costs, therefore, will remain to be 
paid by the applicant, and if necessary, 
there will bea set-off. Oosts of this court 
tobe fixed by the Registrar and the ccsts 
ofthe court kelow by the Chief Presidency 


Magistrate. 
Nanavati, J.—I agree. 
N.a. : Order accordingly. 





, NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
Giril Revision Application No. 137 of 1931, 
oa June 20, 1932. 
Gattis, A. J. O. 
PUR SINGH— APPLIOANT 
versus i 
Munshi ALADADKHAN-—NON-APPLIOANT. 
Provincial Insolvency Act (V of 1920), ss. 69, 72, 75 
—Right of appeal under sı 75—Rejectment of appli- 
cation to prosecute insolvent—Appeal by creditor— 
Maintainability. < 
A creditor can appeal from an order madein the 
exercise of insolvency jurisdiction, under 8, 75, 
Provincial Insolvency Act, only if heis an aggrieved 
person. Jhabha Lal v. Shib Charan (2) ‘and 
Thiruvenkatachariar v. Thangayi Ammal (3), 
referred to, Niadar v. Ramji 
[p. 451, col. 1] 
““ Where a creditor's application to prosecute an 
insolvent for an offence under s, 69, Provincial In- 
solvency Act, has teen rejected, he has noright to 


appealjagainst the order, as he.is-not a person aggriev-. 


ed by the decision of the Judge. Ex parte Official 


Receiver, In re Reed (4), Iyappa Nainar v. Manni- - 


ka Asari (6) and Alagappa Chettiar v. Chockalingam 
Chettiar (8), referred to. (p. 251, col. 2.] 


' Application for revision from :an order. 


of .the District Judge, Nimar, dated the 
Qist February, 1931, in Miscellaneous Civil 
Appeal No. 1 of 1931, ia Ingolvency No, 
128. of 1928; decided by the Sub-Judge, 
First -Olass, Khandwa, dated the 3:d 
December, 1930. 

Mr. W.R, Puranik, for the Applicant. 

Mr. A. Razak, for the- Non-Applicant. 

Order.—This is an application in 
revision: against the appellate judgment 
of the District Judge, Nimar, ia Mie- 
cellancous Oivil Appsal No. 1 of 1931, 
The. ase is one under the 
Insolvency Act and in the course of the 
proceedings against the Jnsojvent Pur- 
singh-in the Ics»lvency Court, an allega- 
tion was ‘made by.one of the creditors 
Aladadkhan that the insolvent was an 
undischargéd insolvent, and:that he had, 
while under that disabiliy, obtained credit 
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from himself and two other creditors and 
also from the Government to the extent 
of Rs. 50 and upwards in each case, 
without ioforming the pereons from whom 
he obtained credit that he was an undis- 
charged insolvent. The Insolvency Court 
held an enquiry and declined to send the 
accused to trial before a First .Olass 
Magistrate. The present non-applicant 
appealed against this order to the Dis- 
trict Judge claiming that as the In: 
solvency Court had held that Pursingh 
was an undischarged insolvent and that 
he had actually obtained credit for more 
than Rs, 50, the lower Oourt’s order was 
wrong and should be set aside and re- 
quested the District: Judge to reverse 
the lower Oourt’s order and diréct that 
a complaintehould be filed, The learned 
District Judge reviewed the evidence 
and considered that there was a good 
prima facie case for prosecution and ordered 
a complaint to be sent to the District 
Magistrate for disposal by any Magistrate of 
the First Olacs having jurisdiction, The in- 
solvent now applies in revision and con- 
tends primarily that the District Judge 
had no jurisdiction to makethe compl- 
aint. This contention must succeed since 
it appears incontrovertible that in res- 
pect of an order by an Insolvency Oourt 
refusing to take proceedings against an 
undischarged insolvent obtaining credit 
without disclosing the fact, the court's 
order is final. In this view there is no 
necessity to discuss the reasoning of the 
learned District Judge, cogent though it 
may be. ; 
‘The. first part of 6. 75 of the Provincial 
Insolvency Act reads: 
. “The debtor, any creditor, the Receiver or any 
other person aggrieved by a decision come to or 
an order made in the exercise of insolvency juris- 
diction by a court subordinate to a District Oourt, 
may appeal to the District Court and the order 
£ the District Court upon such appeal shall be 
al, 
‘These words replace the words of the 
corresponding 8. 46 in the previous Act 
of 1907: 
“Any person aggrieved by an order made in the 
exercise of insolvency jurisdiction, ee...” 
and as explained in Niadar v. Ramji 
Lal (1) the present wording is the re- 
sult of the action taken by the Legisla- 
ture to set aside a difference. of inter- 
pretation of the corresponding words under 
the Act of 1907 between the Allahabad 
and Madras High Courts, The Allahabad 
High Court had held in Jhabha Lal .v, 
(1) 88 Ind. Oas. 944; 47A. 849; 23 A, L..J3.'503; A 
I, R. 1925 All. 549; L. R.6 A. 463 Oiv.. i : 
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Shib Charan (2) that an appeal can only 
be made by a Receiver as being an 
aggrieved person within the meaning of 
e. 45 ofthe Act of 1907 in respect of 
an offence alleged unders. 43 of that Act 
to which s. 69 of the present Act cor- 
Tesponds, whereas the Madras High Oourt 
held in Thiruvenkatachariar v. Thangayt 
Ammal (3) that an individual creditor 
might be a person aggrieved and was 
entitled to appeal. It is now settled 
that not only the Receiver but the debtor 
himeelf, any creditor or any other person 
aggrieved by 8 decision come to or an 
order: made in the exercise of insolvency 
jurisdiction has a right to appeal. The 
opening words of s. 75 of the Insolvency 
Act of 1920 cannot be interpreted as 
meaning that the debtor, any creditor or 
the Receiver may appeal in every case, 
aseociating the words ‘aggrieved by a 
decision’ with ‘any other person’ only; the 
debtor, creditor or Receiver must be him- 
self aggrieved by the order before any 
appeal may be made, 

‘The question then arises, wko is a 
‘person aggrieved’? As pointed out by 
Lord Esher in Ex parte Official Receiver, 
In re-Reed (4). 

“72 man aggrieved is’ a man against whom a 
decision has been pronounced which has wrongfully 


refused him something, which he had a right to 
demand,” 


and the same opinion is expressed by 
James, L. J, in Ex parte Sidebotham, 
In re Sidebotham (5) Ia Iyappa Nainar 
v. Mannika Asari (6) it was held that an 
appeal under e, 46 (2) of the Provincial 
Insolvency Act of 1607 from an order 
dismissing an objection put in by a 
creditor asking the Oourt to take action 
under 6. 43 (2) (b) of that Act is not 
maintainable, as such creditor was held 
not-to be a porson aggrieved by the 
decision of the Judge. who dismissed 
the petition after enquiry. The same 
view was taken in Gujar Shah v. Barkat 
Alt Shah (7), where the appropriate passage 
in Baldwins Law of Bankruptcy and 
Bills of Sale. was explained. In that 
work it is stated: 

“The expression ‘person, aggrieved.’ 
(2) 37 Ind. Oas. 76; 39 A. 152; 15 A. L. J. 1, 

2 aut Cas, 294; 39 M. 479; 17 M. L. T., 432; 29 


(4) (1887) 19 Q. B. D. 174; 56 L. J. Q. B. 447; 56 L. 
T:876; 35 W.R. 660; 4 Marrell, 225. ` 
(5) (1880) 14 Oh, D. 458; 49 L. J. Bk, 41;42 L.. T 
783; 28.W. R: 715. stat 

(6) 27 Ind. Oas, 241; 40 M. 630, . t 

(7) 58 Ind. Oas; 744; 1° Lah, 213;130 P. L, R.1920 
6l P. W. R. 1920. ` 


means 
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“a person who has suffered a legal grievance by 
& decision which has wrongfully deprived him of 
something or wrongfully refused him seme- 
thing or wrongfully affected - his title to some- 
thing ....So a person who makes an application 
to a court for a decision or any person who is 
brought before a court to submit to a decision 
is, if the decision is against him, a person aggriev- 
ed by that decision.” A 
It is then explained that before a per- 
son can be aggrieved by the dismissal 
of his application that a debtor should 
be prosecuted under the penal sections 
of the Insolvency Act. The application 
must be one-which the Insolvency Act 
entitled him to make, and there is“ no 
provision in the-Insolvency Act of- 1£07 
or in the Insolvency Act of 1690 for the 
msking of such application- by acreditor 
or any one else. Although there is nothing 
to prohibit the court’s- ‘attention being 
drawn to facts, the opening words of s, 72 
(2) of the Insolvency Act: : 

“Where the court has reason to believe that an 
undischarged insolvent has committed the „offence 
referred to in sub-a. (1) ,..” 


make it very plain that the court is 
acting suo motu end not on ths applica- 
tion of any one entitled to movo, it. 
Against this view it has been urged on 
behalf of the non-applicant on the authori- 
ty of Alagappa Chettiar v. Chockaitgam 
Chettiar (8) that the rules of the ivil 
Precedure Ccde apply to appeals ‘filed’ 
under the provisions of the ‘Tosolvency | 
Act, This decision, however, is authority 
for rothing more than the proposition 
that a respondent in an appeal under the 
Insolvency Act ‘is entitled to file a memo- 
randum of crose-objections under O. XLI, 
r 22, Oivil Procedure Oode; but that Code 
can in no way supersede the express pro- 
visions ¿f the Provincial Ingolveney Act 
as to who may appeal, i Sa ri 


Now, however much a creditor may be 
moved by righteous indignation that his 
debtor, who has become an insolvent, 
has obtained money from him without 
disclosing the fact that he is an-undis- 
eharged bankrupt, such creditor cannot be 
said to have received any legal injury 
by the fact that the court has refused to 
accede to his request to take such action 
as it isentitled to take under s. 72 (2) 
of tlie Insolvency Act. A creditor is not 
in any different position materially, legal- 
ly or financially, whether the court accedes 
to his request or not. The only person affect- 


(8) 48 Ind. Oas. 203; 41M. 904;.35;M.;L, J. 2365. 
8 L. W. 240; M. L. T, “137; (1918. “M. Wy N 
688. 
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éd by the decisiow is the insolvent himself, 
and the insolvent will not appeal against an 
order declining to take action under s. 72 
since manifestly he is not aggrieved by such 
an order. No ereditor, Receiver or third 
party can ‘be aggrieved by an order made 
under s. 
ing the prosecution of the debtor or 
whether it is an order declining to direct 
the prosecution. It is indeed a question 
whether an order declining to order 
prosecution is an order under the Pro- 
vincial Insolvency Act at ail. It follows, 
therefore, that the only person who can 
appeal against an order under s, 72, 
Provincial Insolvency Act, is the debtor 
himself in thecase where his prosecution 
has been ordered. I would note finally 
that had there been any intention on the 
part of the Legislature to allow appeals 


against rejected applications for setting. 


the ' law: in: motion against persons alleged 


to.-have committed offenc:s punishable in 


Magistrates’ Oourts, there would have been 
in the Insolvency Act some provision 
analogous to 8. 476-B of the Oriminal 
Procedure Oode, which specifically provides 
for such an appeal. Nothing ofthe nature 
‘appeara.in the Provincial Insolvency Act 
and onthe contrary the wording of s, 
75, sub-s. (|) of that Act, definitely ex- 
cludes any such appeal, 

It follows that the learned District 
Judge had no jurisdiction to pass an 
appellate judgment reversing the order 
of the Insolvency Oourt. The application 
succeeds and the judgment of the District 
Oourt is set aside and the order of the 
Insolvency Court restored. Oosts of the 
application will be borne by the non-appli- 
cant. -I fix Ple:der’s fees at Re. 40. 

N/a. ' Petition accepted. 
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BOMBAY HIGH COURT. 
First Oivil Appeal No. 63 of 1929. 
March 3], 1932. 
BAKER AND BroowFigELp, JJ. 
ISMAILJI MAHOMEDALLJI 
BOHORI—APPELLANT 
i Versus 
Tur DISTRIOT DEPUTY COLLEOTOR, 
NABIK-— Re: PONDENT. 
value—Cairculation on 


‘Land ‘Acquisition—Market 2 
wmportance 


rental basis—Length of period of lease, 
of. 

In the case. of lands compulsorily acquired, in 
awarding compensation based on rent actually 
received, regard-must be had to the question whether 


the Jease was one for a considerable period and the- 
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rent received was an amount which was likely to be 
received fora lengthy period. Swarna Manjurt 
Dassi v. Secretary of State for India (1), In re 
Athlone Range (2) and Earl of Eldon v. North-East- 
ern Railway Company (3), relied on. 


First Oivil Appeal froma decision of 
the District Judge, Nasik, ia Rsference 
No. 4 of 1928, 

Messrs. W. B Pradhan, A. A. Adarkar,, 
and Ramnath Shivial, for the Appellant, 

Mr. P. B. Shingne, Government Pleader,, 
for the Respondent. 

Baker, ¢.—These two appeals srice from 
the decision of the District Judge of Nasik 
in two references under the Land Acquisi- 
tion Act. The lands in the two references 
areof a similar nature and sre situated 
together and the two references mdy be. 
treated together. 

The references arise out of the acquisi- 
tion by Government of a large block of land 
in the village of Shinwe Bahula near 


Deolali for the purposes of the 
Rifle Range for the troops at 
Deolali. The bulk of the survey numbers 


acquired, which amount toover 200 acres, 
belonged to the applicant Hsmailji, and 
only a small portion of them belonged to 
the applicant Nomenbhai. The Land Acqui. 
sition Officer after taking into consideration 
the sales which were put forward by the 
applicants in the proceedings came to the: 
conclusion that they could not be relied on ' 
to show the rate per acre at more than 
Rs. 395, and he ignored the rent which had 
been paid by. the Military authorities for 
ashort period to the claimants for these 
lande, and ultimately he came to the con- 
clusion that a fair price for the lands was 
Rs, 200 per acre plus the usual fifteen per 
cent. together witha small sum for trees 
and, what he calls, two pits which are 
now claimed by the claimants to 
be wells, The claimants being dissatisfi- 
ed applied to the District. Court at Nasik, 
and the learned District Judge after con- 
sidering the sales which were few in ` 
number came to the conclusion that they 
should ba disregarded as affording no true : 
index of the vaiue of ths lands, and he 
based his award on the rental value of the 
lands-as determined: on a-mean between the 
agricultural rent which was paid for ‘these 
lands fora short period and on the reat, 
of Rs, 24per,acreper.-apnum which was ` 
paid by the Military. authorities from 1922 - 
to-1928, the. date of the acquisition, The 
mean between these two figures is Ra; 13-10-0-- 
which works out at about Ra.” 272 8-0 per 
acre, and the ultimate resalt was that he 


jt ka 


. ka 
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- raised the compensation awarded by the 


Land Acquisition Officer from Rs. 38,045 to 
Rs. 48,739 in the case of Esmalji and in 


. Similar proportionin the case of Nomenb- 
: hai, bat hs disallowed the applicants their 


costs on the ground that their claim of 
Rs. 600 per acre was extravagant, Thè 
claimants have appealed to this court. 
The present case is one which raises a 
little difficulty because the evidence regard- 
ing the'lands which form the subjects of 


“these references is extremely meagre and it 


“is Somewhat difficult to find what their 


. market value really is. 


The land belong- 
ing to the claimant Esmailji, who is 
the’ principal claimant in this case, 
has been, accordingito,him, in his family for 


. & long time, but no title-deeds are produced 


‘in respect of it, and he does not give us 


_would be 


any indication as to what it cost him to 
acquiré if. We are, therefore, without the 
first basis in a case of this character, viz, 
the origina) value of theland. Sacondly, it 
has been admitted by Esmailji’s son, who 
represents him in these proceedings, that 
tha land has never been put to any use. 
We have, therefore, no evidence whatever 
derived from leases of anything of the kind 
as to what the letting value of the land 
until it was taken over 
by the Military authorities, There is 
no evidence as to the productive capacity 
of the land and no evidencs as to whether 
it is good or bad except such inference as 


may be drawn from the assessment. None - 


of these lands with the exception of one 
land, which is a sale to Nomenbhai, the 
other claimant, a matter I will deal with 


. later oa, has ever been sold, and there is 


only one instance of a purchase of adjoin- 


, ing land. So far, therefore, as evidence of 


the original value of the land or its pro- 
ductive capacity or its letting value, except 


‘in so far as it was rented to the Military . 1s rac I b 
: District, in consultation with the Collector 
- of Nasik and has been sanctioned by the 


authorities, is concerned, the evidence is 


“nil. 


Then turning to the sales, the learned 


. District Judge has rejected them all for 
. reasons given in his 


judgment, 
Lordship agreed with the District Judge 


_ that the sales were not reliable and pro- 


ceeded:) ‘I'he District Judge has based his 
award on the rental value of the land, being 
the mean between the agricultural rent 
paid: by the -Military authorities for this 


. land and the rent of Rs. 24 an acre which 
. was paid by them from 1922, The learned 


--the-rental value of- Rs. 24 an acre, 


Adyocate for the applicants has argued 
that the compensation should bs based on 
R What 
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actually happened“ was this that the land 
was taken over by the Military authorities 
apparently without any arrangment with 
the owners. That may be ‘explained by the - 
fact that Esmailji, the principal claimant, 
is a Military contractor who probably would . 
agree to the wishes of the Military authori- 
ties. Then after some time on the repre- 
sentation of Esmailji and other owners 
that no rent had been paid to them, a lump 
sum was paid which works out at about 
Rs, 3-40 an acre. That was for a period of 

- three years ending on March 31, 1921. 
Exhibit 30 is a letter from the Collector of 
Nasik to the Oommandant, Deolali, dated 
February 22, 1922, in which he shows de- 
tails of the rent due for three years for. cer- 
tain lands which had been used by 

. the Military authorities and which include 
the lands,in suit. . We are not in possession 
of the basison which the rent of the num- 

- bers other than those now in suit was 
eslculated, but as we know that the lands in 
suit have never been used by the claimant or 
let at any, time, presumably the calculation 
was made on the basis ofthe _asssssment, 

. and admittedly the payments. made work 
out at- a rate of Ra, 3 4-0 an acre. Thers- 
after the Military authorities took the ` 
lands in question on lease atthe rate of Rs? 
per acre per mensem which works out at 
Rs, 24 per year, and on the basis of twenty 

- years’ purchase would bring. the value of 

the lands up to nearly Rs. 500 per acre, : 
At page 60 ofthe record is a letter from 

_the A, O. R. E, Bombay, tothe Oollector 
of Nasik forwarding a copy of the Govern- 
ment letter conveying sanction to the 

. hiring of this land for the Rifla Range at 
Deolali for two years commencing from 
March 1, 1922, at an yearly rental of Rs, 24 
per acre and containing.an endorsement 
that the rental of Rs. 24 per acre per annum. 
is recommended by the G. O, 0., Bombay 


There is no evidene 


in the matter or that he recommended that 


the rate of Rs. 24. par acre, which, in view. - 


of certain other evidence in the case, ap- 
pears to be very much too high, should be 
accepted. For three years this amount of 
rent was paid and the question is whether 
this is the basis on which compensation 
should be awarded ignoring the agricul- 
. tural rent of Rs, 3-4-0. which was paid in 
the years previous to the lease. Now, in 
this connection if may be quoted that, the 
- Military authorities had taken certain land, 
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in Deolali Cantonmezt itself which was 
. used for the Remount Depot,.at the rate of 
Rs. 2-2-10 per acre per .ménsem which 
works cut at about Rs. 528-80 per acre. 
This is at page 111 of the record, which is 
a copy of the letter dated Februsry 14, 
- 1922, from the District Deputy Collector, 
Nasik Prant, to the Commandant, Deolali. 
. Now if: land in Deolali Cantonment itself 
fetches a rent of Rs. 2-20 per acre per 
mensem, the rent of Rs. 2 per acre‘for land 
five miles away would seem to be absurd, 
But it has been contended that the Mili- 
tary authorities having voluntarily paid 
this amount the compensation for the land 

. must be based on this rental, 
Various cases have been quoted by the 
learned Advocate fur the appellante, and 
amongst them are, Swarna Manjuri Dassi vi 
Secretary of State for India (1), and two 
- cases quoted in that, viz., In re Athlone 


Rifle Range (2) and Earl of Eldon v. North- . 


Eastern Railway Company (3), and the 
principles in those cases have been applied 
. in Swarna Manjuri Dassi v., Secretary of 
State for India (1). In awarding compen- 
| cation bated on rent actually received re- 
gard has to be had to the question whetker 
: tho lease was one for a considerable period 
and the rent received was an amount which 
wes likely to:be received, for a lengthy 
period. At page 1003 quoting from the 
Irish case it is stated that the circum- 
stances are to be considered as they existed 
at the date of the notice, that ie, immediate- 
ly before its service. Karl of Eldon v, 
North Eastern Railway Company (3) -is an 
authority for the proposition that jf the 
“Jand which is being taken ia likely to con- 
“tinue to produce the rent which is being 
paid" for it, the rent dces afford a basis on 
which the value may be calculated. In the 
Irish case it is stated at page 436*:— 
“though the service of the notice to treat makes 
' the Secretary of State the equitable owners of the 
lands, the interest he takes is subject to the lease, 
and the assessment of compensation is not to be made 
as ofa date subsequent to the service of the notice 
to treat, but the circumstances are to be considered 


_ as they existed at the date of the notice, that is, im- 
mediately before its service,” AN, 


In that‘ case the lesee was one which might 
` last for fourteen years. In Earl of Eldon 
v. North-Eastern Railway Company (3) the 
defendants had erected buildings on the 
land and the umpire took the actual Tent 
received by the plaintiff at the time of the 
1) 112 Ind, <. 106; . ; : 
AD 1098 Calc 82019 CL, ag? © W-N. 421; 
2) (1802) 1 Ir. R. 433 at p. 436; 6 Ir. L. R. 585. 
(3) (1899) 80 L, T. (N. 8.) 723. 
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notice ‘to treat as the basis of the value of 
the land tohim. It was held (psge 724)#:— 

“If that were ‘a rent which could be regarded as 
a mere accidental figure, and as{not likely to be main- 
tained for any long period, he might well disre- 
gardit as affording no true index ofthe value;which 
the plaintiff could obtain for the landtif he sold it. 


“But if the rent had been paid ever since 1839 and 


was likely to continue to be paid because the defend- 
ants had expended so large a sum of money on the 
land that they were never likely to determine their 
tenancy, then it seems to me that the arbitrator was 
justified in coming to the conclusion that, haying ` 
regard to the state of things existing at the time of 
the notice to treat, there was a reasonable prospect 
of the plaintiff continuing to receive _the same rent, 
and that the rent was in the circumstances an index 
the plaintiff. If the 
plaintiff had immediately before the notice to treat 
offered the land for sale, would he not'have been able 
to obtain a price for the land based upon the rent he 
received in respect of it. Ifhe could establish, as I 
think he could, that therent was a rent which the 
land was likely to continue to command the rent 
would afford a fair index of the value of the land to 
him.” . 

TLe:e principles were applied by the Oal- 
cutta High Oourt in the case of Swarna 
Manjuri Dassi v. Secretary of State for In- 
dia (1) which was a cace'cf land yielding 
rent under nireży-nine years’ building lease, 
and there it was held that the lease in 
question should be ccnsidered and also the 
other circumstances which afford a basis 
for coming to a proper valuation of the land 
as indicated above, 

What, therefore, I thinkin view of the 
principles laid down in those caser,the court 
has to consider is thie, whether the rent of 


“Rs. 24 per acre which at the time of the 
‘acquisition was being paid to the claimant 


by the Military authorities should be re- 
garded as rent which he might reasonably 
expect to receive and which any purchaser 
might expect to receive for a long period of 
years or permanently, Now as regards 
that point it will be eeen that for many 
years, infact, eo far as we know, since the 
date cn which the claimant obtained 
in question, he 
derivedno benefit frcm them whatever. 
Thereafter the lands were taken over by 
the Military authorities for the purposes 
of the R.fla Range without any com pensa- 
tion being paid or sny rent, until by reason 
of an arrangement between the parties a 
rent based on agricultural rent of the prop- 
erty: averaging about Rs. 3-4-0 -per acre 
was paid. Thereafterthe Military autho- 
rities took a short lease at Rs, 24 per annum 
per acre but that lease was only for two 
years, and slthough the lahd was kept 
under the same terms cne year more, the 
prcesedings foracquisition terminated the 
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arrangement, and, therefore, what we have 
to consider is whether this rent of Rs, 24 
peracre is one which the claimant or any 
purchaser from him could reasonably 
expect toobtain for a length of period or 
permanently. If there had beena lease for 
along termof years, then I have no doubt 
thatthe compensation would have to be 
calculated on the rental basis of Rs, 24a 
year. Ihave already pointed out that asa 
matter of fact this rent of Rs, 24 as compar- 
ed withthe rent which was paid for the 
land acquiredor leased for the Remount 
Depot in the Deolali Cantonment itself is 
extraordinary, and it has been pointed out 
by the Land Acquisition Officer in his order 
that it is thirty-two times the assessment 
whereas the average rent is aboutsix times 
the assessment, In the circumstances I do 
not think it can be predicated that this 
extremely high rent was one which might 
have been paid for a long period. The 
learned Judge of the lower Oourt has not 
disregarded this rental basis, but he has 
taken the mean between itand the agricul- 
tural rent of the land, as shown by the 
payments which have been already refer- 
red to. Inthe present case where really 
we have no other basis than these 
two rentals on which to proceed, 
I am not prepared to hold that his 
method is wrong. Idonot for a moment 
believe that this land is worth Rs. 24 an 
acre to any purchaser. There is absolutely 
no evidence that this land was used for 
any purpose whatever or that any profit was 
derived from it. Ifasa matter of fact it 
can yield suchhigh rent it is not likely 
that it would have been allowed to remain 
fallow for ever. On the other hand, inas- 
much asthe Military authorities have for a 
psriod of three years paid rant for it on 
this basis, allowance must be made for that, 
and in the peculiar circumstances of the 
present, case the mean arrived at by the 
District Judge seems to be a fair one, 

It has been pointed out that the result of 
valuing the land atthe rental value of 
Rg. 13-10-0 par acra works out at about 
Rs. 272-8-0 per acre. The land which is 
leased forthe Remount Dapot works out at 


about Rs, 528, and if that land whichis in. 


the Cantonment itself is not worth more 
than that, the presant land could not 
possibly be worth Rs, 480 per acra which 
is about what the value of Rs, 24 at twenty 
years’ purchase would be. 

As a result, therefore, I think that the 
appeal. should be dismissed and the award 
of the District Judge confirmed. 
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As regards costs, the. District Judge has 
disallowed the costs of the claimants on the 
ground that their claim of Rs. 600 was -ex- 
travagant. But in view of ‘the fact that the 
Military authoriteis have actually paid rent 
atthe rateof Rs. 24 per acre, it was, I 
consider, open to the claimants to. make 
what they could out of that fact when 
claiming increased compensation, and the 
District Judge himself has held that the 
compensation of Rs, 200 per acre awarded 
by the Land Acquisition Officer is too -low. 
In the circumstances there would be no 
order as to costs in the appeal. < 


Broomfield, J.—The Acquisition Officer, 
based his award of Rs. 200 an acre on 
certain instances of sales of neighbouring 
lands. Thisisoneof the recognised me- 
thoda of ascertaining market value, but 
obviously such sales are only valuable. as 
evidenceif the conditions are the same, that 
is to say,if they relate to similar land with 
similar potentialities in or near the same 
locality. . That rules out most of the ins- 
tances of saleson which the claimants have 
relied, Exhibits 36 and 37 are sale-deéda 
relating to S.. Nos. 250 and 251 which 
are quite close to the Cantonment of Deolali 
and practically abut on the metalled road 
leading threto. The lands were bought for 
building purposes and clearly have build- 
ing potentiality. Exhibit 41, the sale-deed 
relating to S. No. 15 isa transaction relat- 
ing toa very small portion, only thirty 
gunthas, of bagait land and it was also sub- 
sequent to the notification. The sale-deed 
Ex, 39 relating to 8. No. 208 was: admit- 
tedly a purely speculative transaction. ` The. 
purchaser did not get possession and could 
not have expected to get possession and , that 
being so, the transaction cannot be regard- 
edas a criterion. 


Ir 


There is one instance ` 


Ex, 22the sale-deed dated February 22, © 


1926, relating to 8. No. 219, which is 
fairly free fromobjection, The Acquisition 
Officer was in error in describing this.land 
as bagait land; it appears to be ordinary 
jirayat similar to the lands which have been 
acquired, and itis in the near neighbour 
hood of those lands, The price paid was 
‘Rs, 500 for one acre and fifteen giunthas, 
which worke out to about Rs. 363 per 
acre.. But that is an isolated instance, 
It is a small piece of land and although 
the eale took place before the final notifica- 
tion, it must be remembéred that there 
was an earlier notification in 1922, and 
the probabilities are that people expected 
‘that this land would sooner or later be 


A 


“taken over by the Military authorities. 

The Acquisition Officer relied on three 
instances of sales relating to 8. Nos. 234, 
ol and 48 in the years 1924 and 1925, 
The prices realised give a rate per acre 
of Rs. 195, 181 and 185 respectively for 
jirayat land not far from the lands acquir- 
ed. These transactions which clearly go 
to support the Acquisition Officer's award 
would have had considerable value as 
evidence if they had been adequately 
proved, Unfortunately although the 
transactions themselves have been proved, 
the parties were not called to show in 
what circumstances the sales took place, 
and for that reason the learned District 
Judge declined to take account of them, 
He preferred to base his valuation on the 
rental basis, but the difficulty in adopting 
that method is that, if we leave aside 
for a moment the lease taken by the 
Military authorities for the „purposes of 
the Rifle Range in 1922, there is practically 
no evidence at all available to show what 
was theincome or potential inecme of this 
land. 

The situation of the "land has been 
described by the Acquisition Officer in his 
award as follows :—~ 

“The land proposed for acquisition lies to the 
‘south-west of the village. Itglies along the boundary 
of Nandur Bahula village and to the far end of the 
village Singwe and at a distance of about five miles 
from Deolali Camp Station. The tract is on the 
side of the village where there is no keen demand 
for building sites. N, A. development is on the 
eastern side of the village area, There are no 
bulidings on the side of the village selected for 
Rifle Range. The nearest buildings are at a distance 
of about six furlongs. It is true that it abuts on 
» one side of the Dhondi Road but nobody would like 
to erect any buildings on this side of the village 
in the vicinity of the Rifle Range and at consider- 
able distance from the place where trade and traffic 
are carried on. Thereis, therefore, no N. A. activity 
on this side of the village and the land has, there- 
© fore, no value from the point of this sortof N. A. 
use. The mere fact that the lands are required for 
a Rifle Range gives them no special value as: such. 
For all that is wanted for such a purpose is a wide 
stretch of country, and remoteness from human 
habitation is a consideration rather than otherwise; 
also the better the soil the worse the range as good 
soil gets water logged in the vain and poor soil 
does not. It would of course be absurd to suppose 
that the land possesses any special value in the 
open market asa Rifle Range. In default, thererfore, 
of any value as building sites and of any special 
value as Rifle Range the only basis upon which the 
lands can be valued ison the merits as agricultural 
land. 


The son of one of the claimants who geve 
evidence has deposed that previous to 1916, 
which is the year in which the Military 
authorities tcok possession of the land, 
the owners were making no use of it but 
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were merely “thinking of building some 
bungalows there.” From what the Acquisi- 
tion Officer says as to the situation it seems 
very doubtful whether there was “any 
definite intention to use the land for build- 
ing purposes as it was obviously unsuit- 
able for that purpose. Had it not been 
for the fact that the Military authorities 
required it and took possession of it and 
paid rent for it for the purposes of the 
Rifle Range, the chances are that the 
owners would not have been able to make 
any profit out of it at all, 

The claim to enhanced compensation is 
based on the rent of Rs. 24an acre which 
was paid by the Military authorities from 
the year 1922 until possession was formally 
taken under the Land Acquisition Act. 
Mr. Pradhen who appears for the claimants 
contends that the award ought to be 
based on the capitalised value of this 
rental, and in support of that proposition 
he has cited Swarna Manjurt Dassi v. 
Secretary of State for India (1), and some 
other cases referred to in the judgment in 
that case, No doubt this lease isa factor 
which has to be taken into consideration. 
Asa matter of fact the learned District 
Judge has taken it into consideration. If 
it had been a lease for nine years, as in 
the Calcutta case, or a lease for any long 
period, or if it had been a case such as 
the Earl of Eldon v. North Eastern Railway 
Company (3), where rent had been paid 
for fifty years and heavy ` ex- 
penditure had heen incurred by the lessee 
and there was no likelihood of the tenancy 
being determined, then it would no doubt 
have been quite reasonable to base the 
valuation of the land on the lease. But 
the circumstances here are entirely differ- 
ent. As far as can be ascertained, the 
rental of Rs 24 per acre per annum for 
this land was merely based on the rental 
which had been paid by the Military 
authorities for some land actually within 
the Military area in the Cantonment at 
Deolali which was required forthe Remount 
Depot; eee Hx. 43. It is stated, no doubt, 
in an endorsement which appears on Ex, 
20 (page 60 of the printed book), that 
this rental had been recommended by the 
G. 0. O, Bombay District, in consultation 
with the Oollector of Nasik and had been 
sanctioned by the Government of India. 
But there is no evidence, apart from tbis 
endorsement, to show that any such con- 
sultation really tock place, and in the 
absence of any justification for such a high 
rental for landsdistant four or five mil 
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from the Cantonment, its seems very doubt- 
ful indeed whether the Military Authori- 
ties in fixing this rental really had the 
advice or recommendation of the Revenue 
Authorities. The Acquisition Officer refer- 
ring to this matter ssys:— 
_ “The Military Authorities were asked to furnish 
me with the details of the rent, viz., the date from 
which it commenced, the period for which it is to 
continue and the basis of the rent, but noreply was 
received from them. There is nothing on ourrecord 
to show that the Revenue Authorities who are 
the experts in these matters were consulted in the 
matter of fixing rent, and it is pretty clear that the 
Military Authorities entered into the transaction 
on their own account. They are certainly not ex- 
perts and probably paid what was asked without 
question thinking the total sum to be comparatively 
insignificant. One thing any way is certain that an 
enormously excessive rentof this kind cannot possi- 
bly be taken as the basis of fair valuation of these 
lands in open market between parties cognisant of 
all the conditions. The mere fact that the owners 
have been grossly overpaid in the past affords no 
reason why this scale of overpayment should be capit- 
alized in acquiring these lands.” i 

As I have mentioned, it appears from 
Ex. 43 that the only basis on which 
this rent was fixed was the rent paid for 
lands in the Oantonment itself. Another 
circumstance of great importance is that 
so far from this being a lease fora long 


term, the agreement was in the first in-- 


stance fortwo years only, as appears from 
‘Ex. 20, and though the Military Authori- 
ties continued to occupy the land and to 
pay the same rent after the expiry of the 
two years, that was done under annual 
leases, As was pointed outin Earl of El- 
don v. North-Eastern Railway Company 
(3), the test to be applied in sucha case 
is whether the lessee would have been able 
torealise a price for his land based on the 
rent which he was receiving, In this pre- 
sent case I do not think it can be said with 
any confidence thatthe ownersof this land, 
if they had sold it in the open market, 
would have been able to realise a price 
based on the rental of Rs. 24 per acre per 
‘annum, That being so, it would be un- 
safe in my opinion to accept that rental as a 
eee of the market value of the 
and. 

The District Judge has taken the mean 
between that rent and the ordinary agri- 
cultural rent of lands in that locality, 
which is the rate at which the claimants 
were paid by the Military Authorities 
before the lease was entered into. That 
is no doubt an arbitrary method, but in 
the absence of. data no other method was 
available, and the claimants, in my opinion, 
have not succeeded in showing that the 
‘amount awarded was. unreasonably low. 
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It is to be_noted that what.the court has, 
to do in this case is tofind the market- 
value of 168 acres of land, In view of the. 
circumstances which I ..havé. stated, there 
is no reason to suppose’that there was any 
widespread demand for land in this neigh- 
bourhood either for agricultural purposes 
or any other purpose. So even if we were 
to supposes that a few plots might have 
been sold ata somewhat higher rate, like 
S. No. 219, one acre and fifteen gunthas, 
which was sold at the rateof Rs.363 per 
acre, that would be no ground for holding 
that an.average flat rate of over Rs. 273 per 
acre would not be a perfectly fair award 
for the whole area. 

One of the claimants was awarded by 
the Acquisition Officer Rs. 210 in respect 
of three wells or pits as they were described 
in the award. The District Judge refused 
to increase this amount. The claimant 
asked for Rs, 1,200 for the three wells, one 
of which, however, it appears had ceased 
to exist at the time of the acquisition. The 
claimant's son in his evidence, Hix. 19, says : 
“There were three wells on the land ac: 
quired. One in S. No. 202 for which we 
received no-compensation. The Military 
Authorities filled it in. We got that well 
built by Sakharam Ganpat for Rs. 700. I 
do not remember when the other wells 
were built but they were as well built 
as thatinS. No. 202.” Sakharam, Ex. 42, 
was also called as a witness and his evi- 
dence is this: “I take contracts for digg- 
ing. 1 know applicant. I had taken a 
contract to build a. well for him in 1919 
for Rs. 700. I built it. It was S. No. 192, 
I have not seen whether it still exists.” 
No accounts of the expenditure on these 
wells have been produced, and I think it 
js quite clear that there is no reliable evi- 
dence before the court to show even what 
the cost of construction was. More- 
over the costs of construction would not 
necessarily be the amount to be awarded 
by way of compensation. There is no evi- 
dence to show that the outlay on these 
wells or pits, whatever it amounted to, was 
successful or profitable. We donot even 
know that any water was found and there 
is no evidence to show that any ofthe. 
wells was ever used. ` That being so, it is 


_ clear that the claimant has not made out 


any case for further compensation in respect 
of these wells, 
I agree with the order proposed by my 


learned brother, 


N/A. Appeal dismissed, 
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April 15, 1932. 
_ RANKIN, O. Ji, AND UosTBLLoO, J. 
HIRALAL MURARKA AND oTaERs— 
DEFENDANTS—APPELLANTS < 


versus 
MANGTULAL BAGARIA— 
| PLAINTIFF— RESPONDENT, 

Presidency - Towns Insolvency Act (111 of 1909), ss. 

108, 109—Administration order—Direction postpon- 
ing ‘drawing up of order—Property, whether vests in 
Official Assignee from pronouncement of order or 
drawing up of order. 
: Where an administration order is made under a, 
108 of the Presidency Towns’ Insolvency Act, the 
property vests in the Official Assignee the moment 
the order is pronounced. Delay in the drawing up 
of the order does not affect the vesting”of the property. 
. A direction . that the order is not fo be drawn up 
until after a certain period does not, therefore, delay 
the vesting of the property. 

The ordinary prima facie rule of all the Courts of 
law: and equity is that the drawing up of the order 
is not the bringing into existence of the order. [p. 
358, col. 1.] ; zoo 

Mr. Page, for the Appellant. | 
“The Advocate General, for the Respondent, 

Rankin, C. J.—In- this case, we have 
followed with the greatest care the argu- 
ment of the learned Advocate-General who 
appears for the plaintiff respondent and 
theipoint before us seems to be a very 
narrow one. The position, however, is 
that, in my judgment, the appeal should 
succeed. . ba peat 

The plaintiff brings his suit for certain 
royalties due to the estate of one Popat 
-Velji Rajdeo upon the terins of a mining 
lease. The plaintiff claims to be for this 
purpose entitled - to represent that estate 
under an order datedithe llth March, 1927, 


_ which was an order made in an administra- 
‘tion suit. In that suit, the heirs and the 


‘widows of the deceased were litigating as 


-~ to'the succession and ‘the court was asked 


for-a more or less full order for administ- 
ration of ihe estate of the deceased. The 
orderin question of the lith March, 1927, 
appointed the present plaintiff Mangtulal 
to be the Manager and it is in that capa- 
city .that he claims to be entitled to 
recover.from thedefendants whatever sums 
‘are dueto Popat Velji Rajdeo’s estate, « 
The point upon which the case turned 
was a point taken in one of the written 
statements from the beginning. It was 
shortly this: This very plaintiff Mangtu- 
lal Bagaria on the 18th July, 1924, applied 
tothe learned Judge exercising jurisdic- 
tion under the Presidency Towns Insol- 
vency Act and on the 4th August, 1924, 
obtained an order ‘under s. 108 of the Act. 
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for administration of the estate of Popat. 
That order was obtained by him in his 
capacity as a creditor of Popat. Heim- 
pleaded in those prceceedings certain per- 
sons as being the legal representatives of - 
the deceased. In their presence, the - 
matter was argued by Mr. Khaitan, attor- 
ney for the applicant and by Mr. Ohatterji, 
attorney for the legal representatives. The 
plaintif satiefied the learned Judge that 
the case was within the section and the 
learned Judge pronounced an order of the 
charecter set forth in a 108,an administra- 
ticn crder under the ‘insolvency jurisdic- 
tion. Now, it is not contended and it is 
nota matter subject to doubt that upon 
that order being pronounced and keforeit 
wasdrawn up the property of the debtor 
vested ‘to the Official Assignee ‘of ‘this - 
court, The matter is no different than it 
would have been in the cage of an order 
of adjudication and the position theréfore, 
was prima facie that the Official Assignee . 
of this court represented Popata estate. 
and no other person could claim ‘to repre- 
sent it. The order having been pronoun- 
ced it was minuted according to the prac- 
tice of this court, When a receiving order 
is made upon a “judgment summons” or 
when an order is made bythe Judge in 
Ohembers on Summons the English practice 
is that the Judge makes an endorsement . 
of the order upon the summonsitself, In 
this court, that practice is not followed. 
but a minute of theorder is made at the 
time and the fact that’an order ‘was pro- 


‘nounced in this case is not capable of dis- 


pute as we shall see in a moment that 
steps were taken and an order was drawn 
up. The order as drawn up recited an 
affidavit of Mangtulal filed on the 30th 


-July and it deacribed Popat Velji Rajdeo 


as & person who died insolvent. 
pears that the advisers of the legal 
representatives -took exception to these 
paseagesin the draft and they applied to. 
the learned Judge upon a proceeding which 
does not appearto be in writing. They 
applied to him orally, we ‘are told, at his 
house during the vacation, but the state- 
ment of fact which we get from ‘the plain- 


It ap- 


tiffs own petition is that the application 
-was an application to speak to the. minutes 


of the order. Mr. Ohatterji was instructed 
apparently to get the order drawn up 
without the particular passages objected 


‘to. He attended before Mr. Justice Ghose 


and the learned Judge when hearing the 
application at his house “was, of course, 
attended by an officer of the court whose 
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duty it wasto make a minute of any order 
which the learnei Judge might make. The 
minute which wai made by the Court’a 
Officer was this: “The order for adminie- 
tration in insolvency made on 4th August, 
1924, is not to ba drawn up by order of 
Ghose, J., tillafter the vacation when the 
matter will be mentioned to him.” 

In thess circumstances, wa have to con- 
sider what was the effect or nature of the 
order after that direction was given, What 
happened, in fact, was that the matter was 
never mentioned to the learned Judge 
after the vacation in the exerzise of his 
insolvency jurisdiction or at all but that, 
inan administration suit which had been 
started .on the 23rd September. 1924, 
various orders were made appointing 
sometime oue personand then another and 
finally the plaintiff to manage or represent 
the property of the deceased. 

It is contended by learned Counsel for 
the appellants that, under s. 109 of the 
Presidency}Towns Insolvency Act, the prop- 
erty vests in the Official Assignee the 
moment the order is pronounced. That 
cannot be disputed. The drawing up of 
the order is not a matter which delays the 
vesting of the property at all and cases 
have bsen cited to us which show that this 
is an arrangement entirely consistent with 
what happengin insolvancy ia respact of 
other classss of orders. The case of In re 
Manning (1), is a particularly instructive 
case upon this point and itis to bə noticed 
that the effectiveness of the order from the 
time of its pronouncsment is not some 
special doctrine peculiar to the Oourt of 
Bankruptcy but itis an ordinary doctrine 
of every court. I do not say that there 
are no exceptions to it. There are excep- 
tions to it under the rales in the insolvency 
jurisdiction, Thus an order for discharge 
is by the rules made effectiva only from 
the date of the drawing up. But the 
ordinary prima facie rule of all the Oourts 
of Law and Equity is that the drawing 
up of the order is not the bringing into 
existence of tha order. There are many 
eases in which the drawing up of the 
order, in effect, the bringing into existence 
of the order, namely, these cases wherean 
order hasno utility except in so far a3 
it may be enforced; if, for example, a writ of 
attachment is issusd, the Sheriff cannot 
proceeduponthe writ until it is handed 
out and, ia effect, the order is not an avail- 
able order until after the drawing up. Bat 
the prima facie doctrine of all courts ie,a3 I 
have said,and it is plainupon the face of the 
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Civil Procedure Oode which raquires that 

all decrees and orders are to be dated as” 
on the date they are pronounced. That | 
being so, on the 4th of August, there was an 
order which vested the property in the ` 
Official As.ignee. 

The question is whether the directions | 
made on the 4thof September brought that 
position of affairs to an end. In my opinion, 
it did not. In the first place, the order | 
does not say more than that, the order is 
not tobe drawn up tillafter the vacation. 
It does not say thatit is never tobe drawn . 
up. We know from the character of the 
application made by Mr. Chatterji that 
there was no such question in the mind 
of any one at the time. The intention was. 
that the learned Judge at a more convenient 
time would settle the particular dispute ` 
which had taken place upon certain words 
and that wasall. If when the time came 
learned Counsel had ` mentioned the matter - 
to the Judge and if then the Judge had | 
said, “the ordernot having been drawn up 
and perfectsd, I am now minded to make 
another order’ altogether,” the position 
would have been very different. I do not 
say what it would have been because pər- 
haps it is a serious question whether in‘ 
that event the learned Judge would and. 
could have divested the Offizial Assignea. 
of the property. It would be a rather 
extraordinary thing to do ‘because the: 
order had in the meantime enured to the 
benefit of all the creditors, But, if the 
learned Judge, on having the matter men-. 
tioned to bim, had purported’ to say my 
original order was a mistake and I cancel it, 
it might very well be that the position 
would have been as if no such order had 
been pronounced. 

It may be pointed out that there was one 
thing which the learned Judge did not do. 
The learned Judge might have said, “the 
order is not to be drawn up till after the 
vacation and I stay execution thereof in the 
meantime s9 faras the taking ovar possea-- 
sion by the Official Assignee is concerned.” 
Staying of exacution could not affect the 
veating of the property bat the learned 
Judgeit is to be noticed did not even 
grant astay so far as the acting on the 
order isconcerned. All that he said was 
that the particular terms of the order about 
which there was some little dispute would 
be settled by him in future. That is the 
right view to take of what happened. We 
are bound by the authorities citad by Mr. 
Page to hold that the property vested in 
the Official Assignes and still vestain the 
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“Official Assignee. - The -learned J udge has 
discussed the general {question of the effect 
‘of orders before they are formally drawn 
“up and he has observed the well-known 
‘doctrine that, until an order is “formally 
drawn up, the Judge can withdraw it, alter 
it. or change itin any way helikes. He 
‘still is dominus of the order. It does 
“notrequire to come under the slip rule or 
any other principleof law to entitle him to 
“make a variation. .One case has been cited 
by the learned Advocate-General where an 
‘order was made for winding up acompany. 
The minutes of theorder had been issued 
to the parties but the order had not been 
perfected. Inthe meantime certain persons 
‘paid the company’s debts and, instead of 
making a winding up order, the learned 
Judge diamissed the winding up petition. 
This principle that the learned is dominus 
of the order until itis drawn up is, in my 
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judgment of no avail to the plaintiff in the- 


present case. The learned Judge had 
never at any time,so far as I can see,shown 
the smallest intention of rescinding the 
order which he had made.’ He merely 
‘postponed till another cecasicn ike 
consideration of the question as to how it 
‘should be drawn up. 

When the defendants took the point that 
the plaintiff was not entitled to gue, it may 
he thatthe plaintiff could have gone to the 
learned Judgeor [the Judge having juris. 

‘diction in insolvency and got an order 
which would bring to an end all operation 
ofthe order previously made. He did nc- 
thing of the kind. Up to this date, no one 
has gone to the learned Judge in insolvency 
tofput.the matter right. The position is 
that the order stands and any creditor of 
Popat Velji would be prima facie entitled 
to have it drawn up yet by taking the 
proper steps. 
plaintiff's own view of the matter is dis- 
closed by some of his sffidavits and peti- 
tions in the administration suit, As a 
matter of fact, inone case, he put forward 
that the learned Judge had ordered that 
the order was to-be in abeyance with a view 
to making acasethat there was no one to 
protect the assets. That was not a true 
representation of what the learned Judge 
had done at all. It suited the plaintiff 
because at that time he wanted to have 
some one else to be appointed administra- 
tor, But there are other passages from 
which it can be seen that the order was 
an order which was in existence still and 
was being completed, and he does suggest 
in one of his petitions at the very time the 


It is to be observed that the. 
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order was made on the ilth March, 1927,- 
that there was an order which only requir- 
ed to be formally completed. I have no 
doubt that : this is a case where we should: 
apply the doctrine of In re Manning (1), 
Blount v. Whiteley (2), The Script Phorio- 
graphy Company Limited v. Gregg (3), 
Ex parte Hookey (4), I am not prepared 
to follow the case of Metcalfe v. The British 
Tea Association (5). It appears to me that: 
much of what was ssid on that occasion 
was unnecessary for the decision of the 
case which was the very special case of- 
sn order conditionally dismissing a suit. 
No body doubts thatan order dismissin ga 
suit out and out brings the suit to an end. 
On the other hand, for the purpose of the 
drawing up of the order it is in existence. 
All that the learned Judges in that case 
ultimately did was to extend the time for- 
appealing and give leave to appeal from. 
the order dismissing the suit. The plaint- 
iff in this case chose to go onin spite of 
the warning light that was exhibited to 
him in the written statement of the defend- 
ants and the position now is that he never 
had at the date of the plaint a right tothe 
sum which he now claims nor,so far as I can 
see, has anything happened since which 
would entitle him to say that his defect in 
title has been cured. 

In these circumstances, the appeal must 
be allowed and the suit must be dismisged: 


with costs in both the courts. This order 
for costs will be against the plaintiff 
personally. 


Costello, J.—I agree. 
A T Appeal allowed. 
(1) (1885) 30 Oh. D. 480; 34 W. R. 111; 55D. J; 
Oh. 613; 54 L. T 33. 

(2) (1898) 79 L.T. 635; 6 Manson 48. 

(3) (1890) 59 L. J. Oh. 406. 


(4) (1862) 4 D. F, & J. 456; 31 L. J. Oh. 429; 10 
W..R. 701; 6 L. T, (x. 8.) 567. 
(6) (1881) 46 L. T. 31, 
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BOMBAY HIGH COURT. 
Second Vivil Appeal No. 865 of 1929, 
February 25, 1932, 
Bagge, J. < 7 
SWAMIRAO SHRINIVAS i 
PARVATIKAR-—PLAINTIFE 
— APPELLANT 


versus 
BHIMABAI PANDAPPA DESAI (No, 2) 
- —DHEBNDANT— RESPONDZNT, i 
` Pensions Act (XXIII of 1871), s. *4—Constructior 
Of—Suit to recover. land revenue’ of ' inam lands— 
Grant of soil—Certificate, if necessary, 
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‘Section 4, Pensions ‘Act, asit dusts the ordinary 
jurisdiction of the civil Courts, should be construed 
strictly. Where in a suit to recover land revenue 
of inam lands, the grant is notone of land revenue 
only but ofthe soil also,s. 4 will not apply and, 
therefore, certificate is not necessary though the 
relief claimed in thé- suit is with regard to the 
revenus, Saydanmiav. Hasanmiya (2), relied on. 


Second Civil Appeal from the decision of 
.the District Judge,Bijapur, in Appeal No. 22 
of 1928, confirming the decree passed 
by theSubordinate Judge at Muddebihal, 
in Oivil Suit No. 1&6 of 1924, 

- Mr, A. G. Desai, for the Appellant. 
Mr. H.C. Coyajee, (with him Mr, S. B, 
Jathar), for the Respondent. 
‘Judgment.—aA preliminary objection 
has been taken in this appeal that the suit 
is not competent by reason of the plaintiff's 
failure to produce a certificate under the 
Pensions Act. The plaintiff sued to recover 
from the defendants the assessment of 
the two inam villages of Wadewadgi and 
Areshankar for the years 1921 to 1923 
alleging that the plaintiffhad acquired all 
the rightsof the inamdar over the two 
villages, and exercised them in the capacity 
of inamdar, but defendant No. 1, the widow 
of Padappa, wrongfully recovered the 
revenue of the two villages for these two 
years, and hence she is liable to refund it. 
Both the courte below have found that a 
certificate under the Pensions Act, 5.4, was 
neceasary inasmuch as the right to collect 
the assessment is now claimed by the 
plaintif and he wants to recover it from 
the defendants. The lower Appellate: 
Oourt held that:-— Zop 
. “it is the plaintiff's case that although the suit is 
in the form of a suit to recover assessment paid to the 
plaintiff, it.isnota pension, but a grant of the soil. 
That argument is contrary to the frame of suit. It is 
essentially a suit to recover the revenue of the inam 


villages. Section 4 applies to suits between 
private parties: Sadashiv v, Annabhai (1), 
In fact the question whether the inamdar is 


grantee of the soil does not arise in this suit. The bar 

under s. 4 does not spring from the nature of the grant 

but from the relief claimed in the suit. If the sut," 
had been for a share in the soil granted, then s. 4° 
would not operate as a bar, vide Saydanmia v. Hasan- 

miya (2).” 

‘Lhe plaintiff made a second appeal, and 
this preliminary point, by the wich of the 
parties, should be decided fat. - 

It has now been conceded in argument by 
the respondent that the grant is a grant of 
the soil, andthe question which therefore 
arises is one which, so far as I know, is not 
governed by any rulingof this court, viz., 
where the grant is a grant. of ‘the ‘soil, 
, (1). 100 Ind.. Oas,-188; 28 Bom. L,vR, 1477; A. IL - R, 
1927 Bom. 81. 

(2) 58 Ind, Oas, 331; 22 Bom, G, R, 959." 
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whether a claim to recover assessment or’ 
land revenue of the village requires ‘a certi- 
ficate under s.4 ofthe Pensions Act. We 
know that- where the claim is one which ` 
regards land” revenue only, where the grant 
is of the royal share of the revenus only, 
acertificate under the Pensions Act is 
necessary under s. 4, and ‘where the grant 
is of the soil, a certificate is not necessary, ` 
but the cases where the grant is of the! soil 
are all casesin which a sharein the village 
was Claimed. The view of the learned Judge 
of the lower Appellate Court is that the bar 
under s. 4. does not spring from the nature 
of the grant. but from therelief claimed in 
the suit. In Saydanmia v. Hasanmiya (2) the 
grant was of the soil, and it was held that 
the claim tosuch a grant could be entertain- 
ed by the civil Court in the abseace of a 
certificats from the Collector under e. 6 of the 
Pensions Act. At page? $63* in the judgment 
of Macleod, O.-J. it is stated:— < 

“In first appeal the learned District Judge held that 
a-certificate was necessary. Ho said that the plaint- 
iffs’ claim in this case was limited to a share in 
the net land revenue of an inam village as ascertained 
from the Tharavband and to a corresponding claim 
for arrears. The learned Judge seems to have’ 
overlooked the fact that the plaintiffs claimed a dec- 
laration that they were sharers to the extent of one 
anna four pies in the jahagir village, and that the 
plaint was not confined to a mere request fora declar- 
ation that ‘they were entitled toreceive a share of the 
revenue from the village officers and nothing more.” 

This point is not further developed by 
the learned Chief Justice, although this 
might seem to imply that if the plaint was 
confined to a request fora declaration that 
they were entitled to receive a share of the 
revenue from the village officers a certificate 
would be necessary, and that the certificate 
was not rezessary because the claim exten- 
ded to a share of R3. 0-1-4 in the jaghir 
village that is, Ke. 0-1-4 in the actual lands. 
themselves, but inthe judgment of Mr," 
Justice Heaton, at p. 964* it is said:— , 

“According to the practice and rulings of this 
court, if there isa grant of the royal share of the: 
revenue, and nothing more, anda claim arise in rela- 
tion to that grant, the claim cannot be heard by a 
civil Court without a certificate; for so itis provided 
by s. 4 of the Pensions Act. Butifthereis a grant of 
something other than merely the royal share of the | 
revenue, or at any rate, if there is a grant of the village. 
asa holding or estate, then a (certificate under the 
Pensions Act is not necessary.” 

Section 4 of the Pensions Act, as it ousts 
the ordinary jurisdiction of the’ civil Courte, 
should be construed strictly. Although 
the present suit relates to the Jand revenue 
of these villages, tLe grant is not one of the 
land revenus only, but according to the. 
respondent's admission, of the soil also, and: 
therefore, strictly speaking, s. 4 would not 

* Pages of 22 Bom. L, R—[Hd.] : 
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apply. There is no direct anthority on 
this point, but in viewof the fact that the 
grant is of the soil, 1 think that the certi- 
ficate is not necessary even though the relief 
claimedin the suit is with regard to the 
revenue,and I, therefore, decide the preli- 
minary point accordingly. 

[Note :—The rest of the ment 
for the purposes of this report,—Ed.] 

Nia. 


is immaterial 
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NAGPUR JUDICIAL) COMMIS- 
SIONERS COURT. 
Second Oivil Appeal No. 51 of 1929. 
August 30, 1932, 

GRILLE. A.J. O. 

Thakur MANMOHAN SINGH— 
PLaintTiFF—APPELLINT 
versus 
Thakur BISHAL SINGH—Duarexpantr— 
RESP?ONDRAT, 

Demafation—Sutt. for damages— Privilege—State- 
ments by Counsel or party in judicial proceedings~ 
Law applicable. 

A civil suit for damages fora defamatory state- 
ment made on oath or otherwise by Counsel, party 
or witness in a judicial proceeding is governed not 
by 3.499 of the Penal Oode but by the principles 
of justice, equity and good conscience which must 
be held to be identical with the corresponding re- 
levant rules of the English jCommon Law. Chuni 
Laliv. Narsingh Das (1), Satish Chandra Chakra- 
varti v. Ram Dayal De (2), Jiwan Mal v. Lachhman 
Das (3) and Rahim Bakhsh v. Bachcha Lal (4), refer- 
red to.[p. 362, col, 2.] 

Second Oivil Appeal against a decree of the 
District Judge, Raipur, dated the 4th Octo- 
ber 1928, reversing that of the First Olass 
Sub-Judge, Bilaspur, dated the 
March, 1928, 

Mr. G. R. Deo, for the Appellant. 

Messrs. N. K. Mohagaonkar, and K, V, 
Deoskar, for the Respondent. 

dudgment.—The plaintiff and defend- 
ant in the suit for damages out of which 
this zivil appeal arises are? nephew and 
uncle and sre malguzars in the Bilaspur 
District and admittedly on terms of enmity. 
In the course of proceedings under e. 145, 

Criminal Procedure Code, by the uncle 
ThakurBishalsingh against one Tar Muham- 
mad Ayub the nephew, Thakur Man- 
mohansingh appeared as a witness for Tar 
Mohammad Ayub. In the course of his 
cross-examination as a witness he wes ask- 
ed by Zhakur Bishalsirgh’s Pleader Mr. 
Baleram, a leading practitioner of Bilas- 
pur, the following question: “Did you 
take Rs. 300 as loan from Haji Tar Muham- 
mad Ayub during the course of the present 
proceedings and promise to depose for him 
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in this case?” In respect of this question 
aeked him in court, the plaintiff has insti- 

tuted a suit for damages on account of 

defamation against both his uncle and the 

Pleader. The trial Court held that the 

question amounted to a defamatory state- 

ment but that the occasion was privileged — 
both in respect of the Pleader and his 

client and dismissed the suit. The learn-. 
ed District Judge, before whom the plaint- 

iff lodged an appeal in respect of Thakur 

Bishalsingh alone as it was admitted before 

him thatthe Pleader was entirely protected, 

came to the same decision, namely, that 

most of the High Courts in India are now 

agreed that ‘a civil suit for damages for 

a defamatory statement made on oath or 

otherwise by Counssl, party or witness in 

a judicial proceeding is governed not by 

8. 489 of the Indian Penal Code but by the 

principles of justice, equity and good con- 

science, which must be held to be identical 

with tke corresponding relevant rules of 

English Common Law, The plaintiff has 

now preferred a second appeal, 

The decision of the lower Appellate Court 
is entirely correat and I have been unable 
to find a singlecase in the reported rulings 
of any High Court in India where the 
English ruleio respect of a civil suit for 
damages for defamation arising out of 
judicial proceedings is not followed, nor 
has any such case been cited before me, 
Though there was some doubt in the High 
Oourts of Allahabad and Oalcutta,this doubt 
in those particular\courts has been set at 
rest by the Fall Bench decision in Chunt 
Lal v. Narsingh Das (1), and by a Special 
Bench of the Oalentta High Oourt in 
Satish Chandra Chakravarti v. Ram Dayal 
De (2). A party instructing his Pleader is 
entitled to the protection afforded by the 
Common Law as a party to the case, and 
an attempt has been made by tha appel- 
lant before me to distinguish this particular 
case from the various rulings cited in so 
far as the matter in dispute was not one 
between the parties to the judicial pro- 
ceedings themselves but between a party 
and a witness. This distinction cannot 
hold good. The protection is not limited 
to a defamatory statement made in respect 
ofthe opposite-party. It isin respect of a 
defamatory statement madejby a party,Plead 
er or witness in tne suit, no matter concern- 
ing whom the statement may be, as long 


ao 45 Ind, Oas. 540; 40 A. 341;16 A,L.J. 360 


IB). 
(2) 59 Ind. Cas, 143; 48 O. 388; 32 O; L. J. 94; 24 
O. W. N. 982; 22 Or. L. J. 31 (F. B.), . 
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as the statement is- not irrelevant to 
the matter in hand: Ifthe statement is ir- 
relevant there can be no protection against 
-a suit for damages in respectof a statement 
made by a witness: Jiwan Lalv. Laohman 
Dass (3), or by a Pleader: Rahim Bakhsh v. 
Bachcha Lal (4). A malicious statement is 
susceptible of protection or not in a judi- 
cial proceeding, on the basis of the state- 
ment made and not on the basis of the persoa 
againet whom such statement is directed, 
it would be impossible to hold that the 
question of such protection arises only 
when made in respect of the opposite party 
and not in respect of witnesses in the case. 
Sucha view would be in opposition to the 
fundamental principles of the Evidence 
Act in respect of the examination of wit- 
nesses, - 

[Note:—The rest of the judgment is not materia 
for the purposes of this report.—Ed.] : 

A 

(3) 99 Ind. Oas. 751; A.T. R.1926 Lah. 486; 27 P. 
L. R. 351; 8 Lah, L, J. 150. 

9 115 Ind. Oas. 458; A. I. R. 1929 All, 214; (1929) 
A.L. J. 303; 5 A, 509. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 304 of 1032, 
November 25, 1932, 

Tapp, J. 

Jamadar OHANAN DIN—DereNDANT— 
APPELLANT 

versus ‘ 

OHANAN DIN AND anoTHER—PLAaINTiPFa 
AND KARAM BAKHSH—Derenpant— 
RESPONDENTS, 

Punjab Pre-emption Act (I of 1913), s. 15 (c), 
Thirdly—‘Owner of an estate-—Determining factor 
—Owner of building site within abadi assessed to 
revenue, whether owner of estate. 

In deciding whether a person is an owner of an 
estate for purposes of pre-emption the determining 
factor is whether the area owned by him isor is 
not assessed to land revenue. Its extent, situation 
and the purpose for which it was bought or to 
which it may be devoted are absolutely immaterial. 
Salamat Rai v. Kanshi Ram (4), followed, Jawala 
Singh v. Tara Singh (1), Narain Singh v. Gopal 
Singh (2), Muhammad Said v. Shah Nawaz (3) and 
Sham Sunder v. Harbans Singh (5), distinguished. 
[p. 364, col. 1.] 

Second Oivil Appeal from the decrae of the 
Additional District Judge, Lahore, datsd 
the 5th December, 1931, reversing that of 
the Subordinate Judge, Third Olass, 
Lahore, dated the 31st July 1930. 

1 Mr. Madan Lal Sethi, for the Appel- 
ant, - 

Mr. Barkat Ali, for the Respondents. 

Judgment.—tThis second appeal arises 
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out of a suit for pre-emption brought by 
Chanan Din and Hasan Din against the 
defendant-vendor Karam Bakhsh and 
defendant ,vendee ‘Ohanan Din in respect 
of 14 kanals and 183 marlas of land. situate 
within the area of Muzang. The sale 
was effected on the 13th August, 1928, 
for an alleged consideration of Rs. 1,500 
which the plaintiffs pre-emptors alleged 
was fictitious, the real price being Rs, 1,310. 
The defendant-vendee Ohanan Din inter 
alia pleaded that he had an equal right 
of pre-emption being an owner of the 
estate, and the trial Court finding in his 
favour on this point dismissed the 
suit. 

On appeal by the plaintifis pre-emptors 
the learned Additional District Judge 
held that the vendee was not an owner 
of the estate and as the sale price was 
found to be Rs. 1,310, decreed the suit on 
payment of this sum within a certain fixed 
period. : 

The claim of the defendant-vendee to 
be an owner of the estate is based on 
his ownership and possession of two plots 
of land, one measuring 210 feet and the 
other 4 marlas of which:the latter is assessed 
to revenue of | anna 6 pies, The plot of 
4 marlasisstown in the Settlement Record 
of 1924-25 as inthe ownership of Ohiragh 
and Ohanan half shareand Siraj Din and 
Jalal Din half. Apparently after this the 
vendee Chanan Din acquired these 4 marlas 
by purchase. The plot is described as gabil 
tamir, i. e. suitable for building, and paying 
arevenueof 1 anna 6 pies. The plot 
measuring 210 feet is not assessed to land 
revenue, 

It was urged before the lower Appellate 
Court that the plot of 4 marals was not 
really agricultural land but a building 
site situate within the abadi and con- 
sequently its ownership could confer no 
right of preemption even though it was 
asseesad to land revenue. This contention 
found favour with the learned Additional 
District Judge who, on the authority of 
Jawala Singh v. Tara Singh (1), Narain 
Singh v. Gopal Singh (2) and Muhammad Said 
v. Shah Nawaz,6u Ind. Oas. &80 (3) held that 
the plot of 4 marlas could not be described 
as agricultural land and the defendant 
vendee was, therefore, not an owner of 
the estate. In Jawala Singh v. Tara Singh 
(1) the plaintiff was held not to be one 

(1) 57 Ind. Oas. 159; 1 Lah. 503; 2 U. P. L. R. (L.) 
122; 2 Lah. L. J. 565. 

(2) 20 Ind. Oas. 2; 106 P. R. 1913; 167 P.W. R. 
1913; 252 P. L. R. 1913. 

(3) 60 Ind. Cas, 580. 
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of the owners of the estate because he 
was a malik qabza andłowned only asmall 
plot of land of 8:.marlas, unassessed to 
revenue and- uncultivated except to a 
trifling extent and clearly destined to be 
Ba building site. The chief difference 
between that case and the present cage 
is that the area in the latter is smaller 
and is assessed to revenue. On the other 
hand none of the plotsis cultivated and 
‘it has been shown that a portion of it has 
actually been built upon. 
_ Mr. Madan Lal Sethi for the appellant 
has cited various authorities for the pro- 
position that the area on the ownership 
‘of which the right of preemption is 
claimed, its situation and the amount of 
land revenue paid thereon, and the pur- 
pose for which such area is to be, or may 
be, used are all immaterial for the pur- 
pose of deciding whether the owner of 
such an area is an owner of the estate. 
In Salamat Rai v.Kanshi Ram (4) it was 
held that a person who owns an area 
assessed to land revenue is an owner of 
the estate and the fact that the revenue 
payable on that area is very small or that 
the area itself is very small or that it is 
a recent acquisition or that he does not 
belong to the original village proprietary 
body, but has acquired that area by gift 
or purchase would not change his status. 
Nor would the object for which the acquisi- 
tion has been made make any difference. 
The same view appears to have been taken 
in Salamat Rai v. Kanshi Ram, 45 Ind, 
Cas. 887 (4), 

The learned Counsel for the respondents 
has relied on Jawala Singh v. Tara Singh 
(1) and Sham Sunder v. Harbans Singh (5) 
but in both these cases the land on which 
the claim to be on owner of the estate 
was based was not assessed to revenue. 
It seems to me after consideration of 
these various authorities that the determin- 
ing factor in such cases is whether the 
area in question is or is not assessed to 
land revenue. Its extent, situation and 
the purpose for which it is bought or to 
which may be devoted are absolutely 
im material. 


For the above reasons, I would hold that 
the appellant-vendee is an owner of the 
estate within the meaning of s. 15 (c) 
(thirdly) of the Preemption Act, and ia 
consequence the plaintifis-respondents have 


(4) 45 Ind. Oas. 887; 30 P. L. R. 1918; 106 P. W,R. 
918. 
(5) 109 P, L, R. 1908, 
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no superior -right.of pre emption in respect 
of the land in suit, . 

I accordingly accəpt the appeal with 
costa ‘throughout, set aside the decree of 
the lower Appellate Court and restore that 
of the trial Court. 

A i _ Appeal accepted. 


LAHORE HIGH COURT, 
Second Oivil Appeal No. 253 of 1932. 
October 20, 1932, 

TEK Cuanp, J. 

ISMAIL AND OTREs86—PLAINTIFF3S— 

` APPELLANTS 
VETSUB 
Musammat AMIRAN- AND OTSERS 
—DEFENDANTS— RESPONDENTS. 

Customary Law (Punjab)—Will—Kahuts of 
Chakwal—Power' of sonless'Kahut ta begiieath an- 
cestral property to. daughter. 

Under the custom prevailing among the Kahuts 
of Tehsil Ohakwal, asonless proprietor’ is compe- 
tent to will away his ancestral property to his 
daughters. Muhammad Khan v. Kesran(1) and 
Hadayat v. Alaf Din (2), followed. Rakhi v, Baza 
(7), Mirza Khanv. Khuda Dad (8) and Ghulam 
Hussain v. Nur (9), distinguished, [p. 364, col. 


2. 

Second Appeal from the decree of the 
District Judge Jhelum, dated the l2th 
November, 1931, affirming that of Subordi- 
nate Judge, Third Olase, Ohakwal,dated the 
9th July, 1931. 

Messrs. M, L. Sethi and J. G. Sethi, for 
the Appellants. 

Mr. Dev Raj Sawhney, for the Respond: 
ents. 

Jdudgment—One Amir Khan, a sonless 
Kahut of Meuza Janga, Tehsil Ohakwal in 
the Jhelum District, executed a will be- 
queathing his ancestral land to his-daugh- 
ters, defendants Nos. l to 3 Oa his death 
the daughters took possession of the land 
in accordance with the will and mutation 
was duly effected in their names. The 
plaintiffs, whoare the nephews of Amir 
Khan deceased, have brought this suit for 
poseession, alleging that Amir Khan had 
no power to bequeath his ancestral land to 
his daughters in the presence of near 
agnates like the plaintiffs. The suit has 
been dismissed by both the courts below 
on the ground that it had been established 
that under the custom prevailing among the 
Kahuts of Tehsil Ohak wal,ia sonless proprie- 
tor is competent to will away his ancestral 
property to his daughters. Ths .learned 
District Judge has, however, granted a 
certificate under s. 41 (3) of the Panjab 
Oourts Act to enable the plaintiffs to 


| 


1938 


prefera second appeal to this. court, and 
both Counsel have addresséd mê. dt length or 
the evidence bearing on the point and the 
previous judicial decisions of the Chief 
Oourt and this court. 

The answer to Question No. 78 of Talbot's 
Oustomary Law of the Jhelum District is 
no doubt against the power to make such 
a will, and there is an initial presumption 
infavour of its correctnéss. This entry 
was, however, considered at length by a 
Division Bench of this court (Leslie Jones 
and Wilberforce, JJ.,in Muhammad Khan 
Kesran (1) where it was difinitely found 
that among Kahuts of Ohakwal a sonless 
proprietor had the power to make a free 
disposition of his ancestral land to his 
daughtet in the presence of his brothers 
or other collaterals. Before me Mr. Madan 
Lal Sethi contended that Muhammad Khan 
v. Kesran (1) was a caseofa gift and not a 
will as describedin the head-note, and in 
support of this contention he referred me 
to certain observations of Mr. Jaswant Rai, 
District Judge in two cases decided by 
him on 22nd November, 1929 and Ist 
January 1930, copies of which are on the 
record (Ex P.3 and Ex. P. 4), In order to 
verify this fact I sent for the paper-book 
of the case, reported as Muhammad Khan v. 
Kesran (1) and found that this assupmtion 
was erroneors. It is clear that the aliena- 
tion there in dispute was a will made by a 
sonless Kahut of Mouza Adharwal in the 
Ohakwal T'ehsilin favour of his daughters, 
It also appears that in that case avery full 
enquiry on. the question of custom was 
made and the matter discussed at great 
length by the District Judge (Mr. Prenter, 
and the Judges ofthe High Oourt. The 
case hae, therefore, a very important bear- 
ing. on the point before us. 

The question again came up for considera- 
tion in a recent case reported as Hadayat 
v. Alaf;Din, 119 Ind Oas. 758 (2) and 
Jai Ls], J. concurring with Muhammad Khan 
v. Kesran (1) refused to follow the riwaj-i- 
am andupheld the power of a sonless 
Kahutof Jhelum District to will away 
his ancestral property to near relations 

etween whom and the alienor there existed 
a specisl tie, 

The respondents have produced acopy of 
the judgment of Diwan Sita Ram, Senior 
Subordidate Judge, Jhelum, dated the 5th 
of March, 1927 (Ex, D. 2) in whicha will 


a 62 Ind Oas, 841; 2 Lah, 170; 3 Lah, L. J, 


` (2) 119- Ind. Cas, 758; A. I. R. 1929 Lah, 639; Ind. 
Rul, (1929) Lah, 934, . 
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of ancestral property in favour oi the 
daughter. was upheld as against near 
collaterals. Similar instances.of the same 
custom are found in, Exs. D.-3 and 4 which 
are decisions of Sheikh Muhammad Hussain, 
Subordinate Judge, and Mr. Martineau, 
Divisional Judge, Rawalpindi, dated the 
15th of December, 1928 and 11th of October 
1913 respectively. i 

It may also be noted that the riwaj-i-am 
is not in favour of gifts of ancestral prop: 
erty by Mussalman conless proprietors in 
favour of their daughters to the exclusion 
of near collaterals. But there are numerous 
judicial decisions in which a custom, up- 
holding such gifts has been found. See 
Fazl v. Bhagbart (3), Sher Jang v. Ghulam 
Mohiuddin (4), Hassan v. Jahana (5) and 
Hayat v. Gullan (6). 


For the appellants, Mr, Madan 
Lal has strongly relied on Rakhi 
v. Baza (7) and a single Bench 


_ decision of Ooldstream, J., in Mirza Khan v. 


Khuda Dad (8). The former, however, isa 


case among Awansand the learned Judges, 


who decided that case, took particular 
care to restrict the effect of their judgment 
to Awans only. Judicial decisions relating 
to Awans are not uniform and as. parties 
to this litigation do not. belong to that 
tribe, I do not think it necessary to discuss 
them in detail. Mirza Khan v. Khuda Dad 
(8) it also distinguishable onthe ground 
that the will in that case was in favour 
of asecond cousin and not the daughter 
and Muhammad Khan v. Kesran (1) was 
not referred to. Ifthe case is, there- 
fore, to be confined to a will in favour 
of a second cousin it is not strictly in 
be taken as 
a judicial pronouncement against the 
power of asonless Kahut to gift the ances- 
tral property to his daughter, I must res- 
pectfully decline to follow it in preference 
to the well-considered earlier decision in 
Muhammad Khan v. Kesran (1). 

The appellants’ Oounse! further referred 
me to Ghulam Hussain v, Nur (9), but that 
was acase in which a Kahut proprietor 
had gifted ancestral property to his 
daughters in ths. presence of his own gong, 
The case has obviously no bearing on the 
point before me. 

R 93 P. R. 1885. 
(4) 22 P. R. 1904; 40 P. L. R. 1904, 

(5) TLP. R. 1904. 

(6) 47 Ind. Cas. 931; 87 P. R, 1918; 172 P. W. R. 
1918; 99 P. L. R. 1918. 

. (7) 19 Ind, Oas. 743; 5 Lah. 34; A. I. R.1924 Lah 
52; 1 Lah. Cas, 68. . 

(8)112 Ind, Oas, 384; A. I. R 1929 Lah, 146, 

(9) 76 Ind. Oas, 123; 'A, I, R.1925 Lah, 71, 
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The whole question of the power of a 
sonless Mustalman of Jhelum District to 
bequeath ancestral property and the effect 
of the entry in Talbots Riwaj-i-am has 
‘been recently considered’ by Addison, J., 
in Nadran v. Muhummad Hussain 132 
Ind. Oas. 209, (10) who has held that not- 
withstanding the entries in the Riwaj-i-am 
the power to bequeath exists as much as 
the power to gift inter vivos. 

The oral evidenca on the record is incon- 
clusive and not basedjon any well-ascer- 
tained instances, The plaintiffs’ own 
witness Lal Khan (P, W. No. 1) however ad- 
mitted that “custom of wills prevailed at one 
time” but he stated that it had been “ab- 
rogated about five years ago.” It is hard- 
ly necessary to say that thecustom, if it 
existed formerly could not be validly 
abrogated merely because the witness was 
not aware of its exercise for a few years, 

After careful consideration of the evi- 
dence on the record and the arguments 
addressed to me, I see no reason to dis- 
sent fromthe conclusions of the learned 
Judgesof the courts below and dismiss 
this appeal with coste. 

A. Appeal dismissed. 

(10) 132 Ind. Oas. 209; Ind. Rul. (1931) Lah, 545; 
A. I.R, 19 31 Lah, 450 


MADRAS HIGH COURT. 
Appeal against Appellate Order No. 62 
iy; 


30, 
August £9, 1932. 
Mapuavan Nair, J. 
OCHINNIAH ROWTHER AND ANOTHESR— 
—APPRLL!NI3 : 


VETSU8 
A,B. MUTHURAMAN OHETTIAR— 
RESPONDENT. 

Mortgage—Prior and puisne mortgagees—Purchase 
by second mortgagee of one of mortgaged items— 
Purchaser getting assignment of decree on prior 
mortgage—Application to execute entire decree against 
other items—Maintainability—Merger. 

Where an intermediate mortgagee after purchas- 
ing one of the mortgaged items in execution of a dec- 
ree on his mortgage purchased a decree obtained 
by a prior mortgagee and sought to execute the 
entire decree against the other mortgaged item and 
a subsequent mortgagee objected to the execution 
of the decree : , 

Held, thatthe subsequent mortgagee was entitled 
to raise the objection that the decree sought tobe 
executed bad been discharged pro tanto owing to 
the fusion ofthe interests of the mortgagor and 
mortgagee with regard to the first item, and that 
the entire decree could not, therefore, be executed 
against the second item. 

Held, ‘farther, that the fact that 
provision in the decree that the second 


there was a 
item shall 


CHINNISA ROWTELER V. MUTHUBAMAN OHRTTIAR. 


1411. 0, 


be sold frst was immaterial as there was a subsequ- 
ent changein the circumstances, Sarju Kumar 
Mukerji v. Thakur Prasad (1), followed, 


Appeal against an order of the Court of the 
Small Causes, Trichinopoly, datedsthe 14th 
December 1929 and made in A. 8. No. 60 of 
1929, preferred against that of the Oourt 
of the District Munsif, Turaiyur,in E. P. 
No. 1228 of 1928, in O. 8. No. 1305 of 1926. 
í Mr. Mohan Rangam Pillai, for the Appel. 

ant. 

Mr. L. A. Gopalakrishna Ayyar, for the 
Respondent, 

Judgment.—This Oivil Miscellaneous 
Second Appeal arises out of an application 
by the assignee of a mortgage decree to 
execute the entiredecree against only one 


of the two items of the mortgaged prop- 
erty, | 
The facts are briefly these, The suit 


property was subject to a mortgage dated 
2lst August 1908. The mortgagee holding 
this mortgage instituted a suit for sale 
of the property. Defendants Nos. 1 and 2 
are the mortgagors. The 3rd defendant 
held a second mortgage, the 4th defendant 
held athird mortgage and the 5th defend- 
ant afourth mortgage over the property. 
The present appellantis the 4th defend- 
ant. He purchased Item No. 1 of the 
mortgage property in execution of the 
decree in O. §8..Ne. 825 of 19:6 by the 
third mortgagee in the present suit. After 
purchasing thisitem he has now obtained 
an assignment of the entire decree from 
the decree-holder in the present suit O. 
S. Ne. 1305 of 1926 and he seeks to execute 
the decree against the second item, not 
wanting to proceed against the first item 
which he had already purchased in execa- 
tion of the decrea in O. S. No. 805 of 1926, 
Objection to the execution of the decree 
is takea by the 5th defendant, the fourth 
mortgagee and he is really the contesting 
raspondent in the second appeal. 

The District Munsif recognised the as: 
signment and dismiszed the objections of 
the 5th defendant on the ground that. he 
could not urge them inasmuch ashe is not 
aco-mortgagor but is cnly a subsequent 
mortgagee. His objecticn was that by the 
purchase of the equity of redemption with 
regard to item No. 1 by the present peti- 
tioner the mortgagor and the mortgagee 
has become and the same person by fusion 
of interest, that the mortgage has been 
discharged pro tanto and that therefore he 
could proceed only against the other item. 
In appeal against an order of the District 
Munsif the Subordinate Judge reversed the 


` whois interested inthe properiy can take’ 


1933 
order of the lower Oourt and directed it to 


find out the respective values of the two - 


items stating that the assignment will be 
recognised to the extent that the value of 
the second item is proportionate to the 
value of both the items. The present ap- 
peal is against this order, 

Mr. Mohaxarangam Pillai on behalf of the 
appellant urges two contentions, (1) that 
as was held by the District Munsif the 
objection of the respondent however 
valid it may be, could not be availed of 
by a puisne mortgagee his right being 
only to redeem and (2) that the objection 
cannot be taken in the courseof the execu- 
tion of the decree. Both these objections are 
amply met in the decision in Sarju Kumar 
Mukerjé v. Thakur Prasad (1), It ia not 
necessary to state the facts of that case but 
it will be sufficient to say thatin that case 
objection was taken no doubt by the mort- 
Bagor but it was taken in the course’ of 
the execution of the decree as in the present 
case. The learned Judge held that by 
fusion of the interests of the mortgagor 
and the mortgagee, the mortgage decree 
had become discharged pro tanto and the 
assignee decree-hoider could proceed 
against the property which he has not pur 
chased after first finding out proportionate 
value of that property as against the mort- 
gage debt. This question whether a puisne 
mortgagee couldraise the objection was 
not specifically raised: or dealt with inthe 
judgment but itis assumed that anybody 


the objection. On principle I do not see 
any reason why a puisne morigagee could 


“mot take the objection because he is interest: 


ed in preserving 


` is that this particular case will 

` within the decision in Sarju Kumar 
` erji v. Thakur Prasad (1) having regard to 
‘ the fact that the decree which has been 


a 


` first and then only Item No, 1 should ba’ 


as much property es 
possible to safeguard his owa interest as a 
mortgagee, Surely on principle I do not 


see any reason why the objection cannot bə _ 
availed of by a puisne mortgagee, 


Another objection raised by the appellant 
not fall 
Muk- 


assigned in favour of the appellant speci- 
ficaliy states that Item No. 2 shall be sold 


` sold. No doubt if that decree was being 


` But the purchase ‘of one of 


executed without any change in the cir- 
cumstances, the argument would be good: 
the items by 
the Appellant and the subsequent assign- 
ment of the decree to himself haye intro- 


(1) 58 Ind. Oas. 743; 42 A. 544; 2 U.P. L,R. (A) 
174; 18 A. L, J. 690, - genre Oe 
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‘duced a change in the situation and on 


that account, Ido notithink effect can be 
given to the decree as it originally stood. 

The order of the lower Ooart is right and 
this Oivil Miscellaneous Second Appeal is 
dismissed with costs. 


N. K få. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT, 
Second Oivil Appeal No. 161 of 1932, 
August 26, 1932. 
GRILLE, A. J. O. 
MANNULAL—Acocrion-Percaaser— 
APPELLANT 
versus 
NANHELAL AND OTAER3— JUDGMENT- 
DEBTO29— RESPONDENTA. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr 
71, 84—Appendix E, Form No. 81—Ezecution ‘sale 
—When becomes complete—Oficer conducting sale, 
power of, to accept bid—Declaration by court, whether 
necessary—Default in depositing 25 per cent. deposit 
—Purchaser's liability for loss on re-sale—Absence of 
certificate under Form No. 81, effect of, 

If asale Amin conducting a sale in the mofussil: 
is empowered to accept the final bid the-fact of 
knocking down the property tothe final bidder ig 
an acceptance of the bid. No further declaration 
2 acceptance of the bid is necessary. [p. 368, col, 


Where an executional sale is held in the mofussif 
the officer conducting the sale must have power to 
accept the bid. The sale does not remain incom- 
plete until the bid is formally accepted by the court, 

U, Afazuddin 
v. Howell (2) and Surendramohan Sarkar v, Man- 
mathanath Banerji (3), distinguished, Maung Ohn 
Tin v. P. R. M.P. S. R.M. Chettiar Firm (4), relied 
on. [p. 369, col. 1.] , 
he absence ofa certificate in accordance with 
Form No. 31 Appendix E, Oivil Procedure Oode, by 
the officer holding the sale would not prevent the 
decree-holder from recovering the deficiency arising 
on a re-sale. Tapiri Lal Deoki Nandan Rai (5), 
referred fto. [p. 369, col. 2] 
he loss arising ona re-sale contemplated by O. 
XXI, r. 71 is not limited toa default in the pay- 
ment of the whole purchase-money; it is also ap- 
plicable toa default in payment of the 25 per cent, 
deposit required by O, I, r. 84. Ramdhari v. 
A and Jauherbai v. Haribhai (7), referred 
to. [ibid. 

Second Oivil Appeal against an order of 
the District Judge, Hoshangabad, dated 
the 18th January, 1932, reversing that of 
the Second Olass,Sub- Judge, Hoshangabad, 
dated the 7th February, 1931. 


Mr. J. Ben, for the Appellant, 


Ovder.—This is a second appeal arising 
out of an application in execution proceed- 
ings. The decree-holders ag a result of an 
auction-sale held not at headquarters but 
in the mofussil- made an application under 
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O. XXI, r: 71 of the Civil Procedure Oode,. 
to recover a sum of Rs. 4803from Mannulsl, 
the defaulting auction-purchaser. The 
facts found were as follows. The sale tuok 
place and was conducted by the Sale Amin. 
Mannulal offered a bid of Rs. 500 and the 
property was knocked down to him by the 
sale 
:5 per cent, of the purchase price and pro- 


tested against the acceptance of his bid, 


‘Under the provisions of O. XXI, r. 84, Oivil 
Procedure Code, the property was put to 
sale again and fetched only Rs. 20. The 
report of the circumstances was submitted 


by the sale Amin to the.court which order- | 


ed the sale. . | ; 
Thė` decree-holders’ application under 
O. XXI, r. 71, was however, rejected by the 
court, although Mannulal’s . contention that 
he himself had not bid and that the bid 
. was-made by an unauthorised servant. was 
| negatived, as was also his contention on: a 
. point of law, that'as the sale was open until 


` confirmed by the executing Court he was. 


. entitled to retract his bid.’ The reason giv- 
“en by the learned Subordinate Judge for 
: declining-to-pass the. necessary order in the 
| decree-holders’favour was that he considered 
' that there was no proof that the edle - Amin 
despite the fact that he. had knccked the 
property down to the purchaser, had actual- 

: Jy. accepted the bid end declared him a 
: purchaser under r. 84.: Against this deci- 
, sion th 
` District Judge who.agreed with the Sub- 
ordinate Judge on the question of fact, 
namely, that the bid was made by Mannulel 
himself and not by any representative 
- authorised or otherwise, and that no pro- 
test was made uatil after the bid had béen 
knocked down and also on the point of 
law that the sale Amin was entitled to sc- 
cept a bid and to declare the bidder to be 
. the purchaser. The decision of the Sabor- 
dinate Judge that there had-been no de- 
“ claration that Mannulal was the purchaser 
7 d, the learned District Judge 


v 


was reverse 
. considering that the action of the sale 
Amin in knocking down the property could 
not be interpreted otherwise than as a de- 
claration that the bid was accepted and 
Mannulal declared the purchaser thereby. 
A- direction was accordingly passed that 


Mannulal should make good the deficiency 


of Rs. 480 to the decree-holders and also 


bear the costs of the proceedings. Mannu-* 


lal now files a second appeal. 

One of the grounds concerns a question 
of fact and may be dismissed at once. 
It runs: “That the lower- Appellate Oourt 
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Amin, “Mannulal failed to ‘pay the, 


e decree-holders appealed to the | 


141.1. Ő; 


_erred in-presuming that because Hiralal-was 
a servant of the appellant, he was authoris- 
ed to bid at the auction.” The lower Ape 
pellate Court has found asa fact that the 
bid was by Mannulal . himself, so this 
ground in no way arises. Ground No.2 
yelates to the question whether the Sale 
Amin by his action did impliedly accept 
the bid of Mannulal. No argument has 
been directed on this point, but the deci- 
sion on it really forms part of the decision 
of the main question, namely, whether the 
sale Amin was empowered to accept a bid 
at all. On the immediate question it is 
sufficient to say thet I am in agreement 
with the decision of the learned District 
Judge on this point and that if a sale Amin 
conducting a sale in mufussil is empowered 
to accept the final bid, the fact of knocking 
down the property to the final, bidder is 
an acceptance thereof. A sale Amin him- 
self has no power to decline to accept a 
final bid, and. it must follow that having 
knocked the property down and thereby 
closing the gale, any further direction on 
his part is superfiuous. Moreover, as has 
been pointed. out in’ this particular case, 
Mannulal's bid was the only one, and there 
can be no question of any acceptance of the 
bid“of any one else. who might be there. 
The fact that the sale Amin asked Manny- 
Jal to deposit 25 per cent, of the purchase 
price is also proof that he had accepted the 
bid, All these facts show conclusively that 
the bid was accepted and the point that 
now remains is whether the sale Amin 
was entitled to accept the bid. 

The learned Pleader for the appellant 
has cited three rulings in support of bis 
contention that the sale Amin bad no power 
to accept bids: Jaibahadur Jha v. Batuk- 
dhari Jha (1), Afazuddin.v. Howell (2) and 

Surendramohan Sarkar v. Manmathanath 
Banerji (3). There is no doubt that these 
decisions lay down that a sale is not com- 
pleted until the court formally accepts the 

_bid and that it is possible before the court 
passes the final order for it to resume the 
auction sale or ordér a resumption thereof, 
It is significant that in these Oalcutta and 
Patna cases the sale was a sale held at head- 
quarters and although not in the actual 
presence of the court, within the court's 
precincte, and that the oificer conducting 
the sale had no opportunity to refer to the 


(1) 76 Ind, Cas. 113; 2 Pat 548; (1923) Pat. 190; 4 
P. L. T. 498; A.I R.1923 Pat. 525. 


`~ (2)'1l4 Ind, Cas, 522; 6 R. 609; A-I. R.1929 

- Rang. 12. 

-ı (8) -134 Ind. Oas. 447; 580. 788; A, IR, 1931 
“Gal 5 Oal, 831. | ga be 


3; Ind, Rul; (1931) 


=: x 


= 
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Court for the necessary orders as to whather 
a final bid was to be accepted or not. The 
remarks of Macpherson, J., in Jaibahadur 
Jha v, Batukdhari Jha (1), which have been 
quoted with approval in Surendramohan 
Sarkar v. Manmathanath Banerji (3) do not 
bear as wide an interpretation as the 
learned Pleader for the applicant wishes. 
They run as follows: — 

“The function of the nazir or other officer appoint- 
ed by the court to conduct the auction is of a mi- 
nisterial character; if he conducts it in presence of 
the Presiding Officer,the latter is still in direct charge 
of it, forthwith} declares under O. XXI, r. 84,who the 
purchaser is and signs the formal order, and the 
sale is not complete until the declaration has been 
made and the order signed. Equally when the auc- 
tion is (for reasons of convenience) not held in his 
presence, the Presiding Officer is still in charge of 
it and the “officer conducting the sale is in no more 
responsible position than ifhe were conducting it in 
the presence of the Presiding Officer; that}the sale 
may be completed, not only the order of the Pre- 
siding Officer to close the bidding, but also his order 
under O. XXI, r. 84, formally accepting the bid 
and declaring the purchaser, is required.” h 
It is clear that the learned Judge did not 
contemplate a sale held in the interior of 
the district many miles distant from the 
court, and that the pronouncement has 


application only in respect of sales held at 


head-quarters but not in the actusl presence 
of the court. It would obviously create 
grave and insuperable difficulties in the 
execution of decrees by auction sales if the 
officer conducting the-salea, in this case the 
Sale Amin, would, when the bidding had 


ceased, have to journey to head-quarters, 
and obtain the. court’s order to declare the: 


bidding closed and then return and close 
the bidding.. It might necessitate the tem- 
porary suspension of the auction for several 
days. 
question since the very definite opinion in 
Afazuddin v. Howell (2), in the course of 
which it is stated: “If it is open to the 
court to accept the bid or rejsct it, it muss 
equally be open t) the purchaser to with- 


draw his offer before it is.accepted by the ' 


court’ was overruled in the following year 
in Maung Ohn Tin v. P. R, M. P.S. R, M. 
Chettiar Firm (4) where it is laid down 
that it is not necassary for the Presiding 


Officer to accept the bid and to make a form- - 


al declaration in reapsct of the purchas- 
er when the sale is held in the mufassil, 
Any other interpretation would strike at 
the root of the whole method of conducting 
auction sales in this provinces, 

It is finally contended that the procaed- 
ings were invalid because the deficiency on 
resale by reason of the purchaser's default 

(4) .120 Ind. Oas. 142; 7. R. 425; “A. L R. 1929 
Rang, 311; Ind, Rul; (1930) Rang. 14, 


M147 & 48 


DEBI PRASAD V, GAUDHAM Rat, 


There is no need to enlarge on the 
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is not certified by. the officer holding the 
sale in the proper manner, that is to ear, 
in accordance with Form 31 in Appendix hi 
to the Civil Procedure Code. This conten- 
tion has no force. The matter was cer- 
tainly certified by the Sale Amin to the 
court although the particular form was not 
used and it was held bya Bench of three 
Judges in Taperi Lal v. Deoki Nandan 
Rai (5) that the fact of the absencs of such 
a certificate would not prevent the decres- 
holier from recovering the deficiency arising 
on a re-sale, It is also clear thatthe loss aris- 
ing on aresale contemplated by O. XXI, 
r, 71, is not limited toa default in the pay- 
ment of the whole purchase money; it is 
also applicable to a default in payment of 
the 25 per cent, deposit required under 
O. XXI, r. 84. Ramdhani v.Rajrani (6) and 
Jauherari Haribhai (7), oe. 
The result is that the appeal is dismissed 
without notice to the opposite party. 


N/a. Appeal dismissed, 
(5) 19 A. 22; A, W.N, 1896, 168. 
(6) 7 O. 337. (7) 5 B. 575. 





PATNA HIGH COURT. 
Appeal from Original Decree No. 24) 
of 1928. 

April 5, 1932. 

JwaiA PRARAD, J. 

On difference of opinion betwzen. 
MOHAMMAD Nook AND Soroorg, JJ. 
DEBI PRASAD PANDEY AND oTHERS 
— APPBLLANTS 
versus 


GAUDHAMRAI any OrBE8RS—- RESPONDENTS, 

Letters Patent (Patna), cl. 28—Difference of opinion 
between two Judges in appeal from Subordinate 
Court—Reference to Third Judge—Competency of— 
Single Judge, if can hear reference—Civil Procedure 
Code (Act V of 1908), s. 98, asamended by Act (XVIII 
of 1928), s. 98, sub-cl. (3)—LEffect of. 

The effect of the amendment of 3,98, Oivil Pro- 
cedure Code, by adding sub-cl. (3) by Act XVIII of 
1928, is to make cl. 28, Letters Patent (Patna) apply’ 
to appeals from the decisions of the Muffassil Courts 
aswell, The addition also excludes the Ohartered 
High Courts from the operation of s. 8, .where 
their Letters Patent provide for adifference of opin- 
ion between the Judges. Immidisetti Dhanaraju v, 
Sait BalakissendasMotilal (2) followedBhaidas Shivdas 
v, Bai Gulab (8), referred to, [p. 372, col. 1.] 

Per Jwala Prasad, J.—Olause 23, Letters Patent, 
Patna, permits such a reference to be heard by a single 
Judge and s. 103, Government of India Act, cl, (2) 
read with the saving provision in cl. 10 of Chap. 


` II of the Rules of the High Oourt gives power to 


the Chief Justice to order such a reference to be heard 
by asingle Judge. [ibid.] 

The referenc3 the Letters 
Patent:— 

Muhammad Noor and Scroope, 
2JJ.—In thisappeal there is difference ot 
opinion between us as to the decies to he 


undar 
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pasced in the case. We have in fact differed 
on all the points involved in the appeal, 
The question is, what should be the decree 
of the court ? i 

It was settled law, at least as far as 
this court was concerned, that s. 18, cl. 
(2), of the Code of Civil Procedure applied 
in such a case and nots. £8 of the Letters 
Patent and that the decree appealed from 
was ‘tobe confirmed when there was no 
majority in favour of a reversal. A some- 
what different situation has arisen by an 
amendment of 8.98 of the Oode of Civil 
Procedure to which a sub-cl. (3) has been 
added by Act XVIII of 1928, That sub-clause 
runs thus: 


“Nothing in this section shall be deemed to alter 
or otherwise affect any provision of the Letters 
Patent of any High Court,” 


The question is whether by addition 
of these words the Legislature intended to 
remove the Obartered. High Oourte, where 
their Letters Patents provide for a differe- 
nce of opinion between the J udges, from the 
operation of s, 98, Oode of Civil Procedure. 
The practice in force in the Calcutta High 
Oourt was that in case of appeals from 
the original side of the court the provis- 
ion of s. 38 of the Letters Patent of that 
court (corresponding to s. 28 of the Letters 
Patent of this court) applied, but in case 
of appeals from the Mufassal Courts which 
were governed by the Oivil Procedure 
Code, s. 98 of that Oode applied : see 
Prafulla Kaminiv. Bhabani Nath Roy (1), 
though contrary views had also been 
expresced. This was also the practice in 
this court till the amendment of 1928. 
We have not been able to find out any 
case on the point since then. It is not 
necessary to elaborate the reason, on which 
the practice of the Calcutta High Ooart 
was based. In short the ground was that 
an appeal from the decision of a Judge 
in the original side was itself allowed 
by the Letters Patent and, therefore, the 
procedure prescribed therein applied, but 
appeals from Mufassal Courts were govern- 
ed by the Oivil Precedure Ccde and, 
therefore, s. 98 of the Oode applied. Now 
the question is whether the amendment 
left the law as it was interpreted and 
simply re-affirmed it or altered it, making 
the Letters Patent control the provision 
of the Oode. Much can be said from 
both points of view. Since the aforesaid 
amendment the only judicial pronounce- 
ment to which our attention has been 
drawn is the decision in Immidisetti 
of? 91 Ind, Oas, 897; 52 0, 1018; A, I, R, 1926 Cal, 

4 ; 
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Dhanaraju v, Sait Balakissendas Motilal 
(2) whee a Full Bench of the 
Madres High Court held that the effect 
of the amendment of the Code was to 
make 8.36 of the Letters Patent of that 
court (corresponding to B. 28 ofour Letters 
Patent) apply to appeals from the decisions 
of the Mufassal Courts es well. There 
being no other decision to the contrary, 
we think that we ought to follow it, It 
has been held that the Legislature has 
deliberately made the Letters Patents of 
the Chartered High Oourts in thie respect’ 
override s. 98 of the Code. This was the 
view of the Allahabad High Oourt even 
prior to the amendment: Lachman Singh. 
v. Ram Lagan (3). It has been eqntended 
by the respondents that e, 28 ofthe Letters: 
Patent only applies when there is differe- 
nce on a point and not when difference: 
is about the result of the appeal. In our’ 
opinion point includes points and in tke 
Madras case above referred to the differe- 
nce under consideration was about the result 
of the appeal. 

The order of the court is that the record 
of this case be laid before the learned 
Ohief Justice so that the points on which 
we have differed may be heard and decid- 
ed by such Judge or Judges as he directa 
and a decree may be passed as provided 
by s. 28 of the Letters Patent of this 
court. 

Sir Ali Imam ond ee Pandey N, K. 
Sahay, for the Appellanis, 4 

Mr. 5. M. Mullick (with him Messrs. B, 
N. Mitter and G. N, Mukharji), for the 
Respondents. | NA 

Jwala Prasad, J.—This case has cote 
to me on account of a difference between. 
Khaja Muhammad Noor, J., and Scroope, J., 
who originally heard the appeal. The appeal 
arises out of a simple money suit based 
on an adjusted account embodied in a 
chita, Hx. 3. The defendants are members 
of one family, the karta or head member 
being defendant No. 1, Gaudhsam Rai. 
Deep Rai was uncle of Gaudham. He is. 
dead and during his time he was the- 
karta of the family, The chita in ques-- 
tiov, Ex. 3, is dated the 30th Bhado, 1331. 
At that time Deep Rai was alive and the: 
chita purports to bave been signed by. 
Gaudham Rsi and Deep Rai by their own. 
pen (bakalamkhas). In the signature 
portion it is stated that those persons 
understood the eccount showing Rs. 5,416 
as due from them which they acknowledg- | 

(2) 116 Ind. Cas. 343; 52 M. 563; 29L. W, 823; A, 
I. R. 1929 Mad. 641;-67M. L. J. 264 (F, B.). f 

(3) 20 A, 10; A, W., N, 1903; 162, 
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ed, The defendants deny their signatures 
on the chita and also the transactions men- 
tioned therein. They also deny the 
previous chitas, Exs 6 (a) to 6 (d) upon 
which the plaintiff relies as showing the pre- 
vious transaction and lenden between the par- 
ties. The suit was tried by the Subordinate 
Judge, Second Uourt,Saran and the principal 
issues raised were whether (1) the chitas 
in question were genuine and for con- 
sideration, and (2) whether the defendants 
were liable for any sum to the plaintiff. The 
Subordinate Judge answered these issues in 
the negative and dismissed the euit. The 
plaintiff filed an appeal to this court and 
es observed above, the case was heard 
by a Division Bench of this court decided 
over by *the learned Judges referred to 
above. They differed on all the points 
involved in the case as well as about the 
result of the appeal. Khaja Muhammad 
Noor, J., beld that the plaintiff's case was 
true. -Accordingly he was of opinion that 
the appeal should be allowed and the 
plaintiff's suit should be decreed. Scroope, 
J., agreeing with the Subordinate Judge, 
would dismiss the suit. On account of 
this difference the learned Judges passed 


the following order: 

“The order of the court is that the record of this 
case be laid before the learned Chief 
that the points on which we have differed may be 
heard and decided by such Judges or Judge as he 
directs and a decree may be passed as provided by 
B. 28 of the Letters Patent of this court ” : 
At the outset in the order of referenca the 
learned Judges say: 

“We have in fact differed on all the points involved 
in the appeal.” 


These points have not beea formulated in 
the order of reference and we have to 
gather them from the judgment of tha 
learned Judges. Broadly speaking the two 
issues referred to abova upon which the 
parties went to trial before the learned 
Subordinate Judge are the principal points. 
Incidentally during the triel a question 
arose as regards the admissibility and value 
of Ex. 8, 8 certified copy of an income-tax re- 
turn purporting to have been filed on behalf 


of Ghina Rai,Deep Rai(one of the exacutants- 


of Ex. 3) and Ambika Rai in which debts 
due to Mahajan Debi Prosad Pande from 
the persons on whose behalf the retura 
was filed according to the adjastment of 
account up to the 30:h Baisakh, 1331, 
amounting to Rs, 4,500 with interest at 5 
annas per cent. has bean shown. Tha 
learned Subordinate Judge held that the 
return was Gollusively brought into exist- 
ence asagainst Gaudham and that it does 
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not contain the complete account. Before 
the learned Judges this question was also 
raised as to the admissibility and proof 
of the document and Khaja Muhammad 
Noor, J. holds that s. 54 is no bar to its 
admiesibility; that the document is admis- 
sible in evidence and it completely proves 
the plaintiff's case. Scroope, J.,on the other 
hand, holds that it is unnecessary to decide 
whether the original would have been 
admissible in evidence had it bean produc- 
ed here but in his view the certified copy 
is not admissible in evidence; and he also 
holds that there has been some “trickery” 
in the matter of the income-tax return. 

Mr. 8S. M, Mullick argues that the refe- 
rence is incompetent and the decision of the 
Subordinate Judgeshould have been con- 
firmed under s. 98 (2) of the Code of Civil 
Procedure. Mr. Mullick also says that even 
if the reference is valid, it cannot be heard 
by a singlə Judge. As to the first point, 
Mr. Mullick relies on the case of Prafulla 
Kamini Royv. Bhabani Nath Roy (L) Ia 
that case it was held that a difference of 
opinion having arisen between two Judges 
of the High Oourt in an appeal froma 
Subordinate Court to the High Oourt, s. 98 
of the Oivil Procedure Code (1908) and not 
cl. 36 of the Letters Patent (1865) applies. 
Now cl. 36 of the Letters Patent of the 
Calcutta High Oourt corresponds with cl. 28 
of the Letters Patent of the Patna High 
Court. This decision was passed in 1925. 
At that timecl. 28 provided 

“that when the Judges are divided in opinion as to 
the decision to be given on any point, such points ' 
shall be decided according to the opinion of the majori 
ty of the Judges, if there bea majority, but if the 
Judges be equally divided, then the opinion of the 
Senior Judge shall prevail”. 

In 1928 the clause was amended by provid- 
ing that 

“Tf the Judges be equally divided, they shall state 
the point upon which they differ and tha case shall 
then be heard upon that point by one or more of the 
other Judges and the point shall be decided ,according 


to the opinion of the majority of the Judges who have 
heard the case including those who first heard it.” 


At that very time cl.(3) was added to 
s. 98 of the Oode of Oivil Procedure, That 
clause runs as follows: 

“Nothing in this section shall be deemed to alter 
or otherwise affect any provision of the Letters Patent 
of any High QOourt.” 

As to whether the provision contained in 
the Latters Patent prior to the amendment 
in 1928 of s, 93 of the Gode of Oivil Proce: 
dure applisd, thera was a good deal of 
difference of opinion and Page, J.in the 
case referred to above in the opening para- 
graph of his judgment referred to this con- 
troversy as coming on from a long tim» 
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observing that it can only be satisfactorily 
set at rest by the “action of the Legislature 
now long overdue“. The amendment both 
of cl. 28 of the Leiters Patent and the addi- 
tion of cl. (8) tos. 98 purport to solve the 
controversy. The reference under the 
present clause of the Letters Patent is, there- 
fore, competent. This view issupported by 
the recent decision of the Full Bench of the 
Madras High Oourt in Immidiseitti 
Dhanaraju v. Sait Balakiesendes Motilal (2) 
and the principle is also supported by the 
Privy Council decision in Bhaidas Shivdas 
v. Bat Gulab (4) though it refers to a Letters 
Patent Appeal under s. 36. The point was 
urged before the learned Judges who have 
made the reference undér cl. 28 of the 
Letters Patent and by their decision dated 
the 22nd July, 1931, they have overruled the 
objection of Mr. Mullick, 

‘fhe next point urged is that the reference 
cannot be heard by asingle Judge. Olause 
28 of the Letters Patent says that the refe- 
rence shall be heard by one or more of the 
other Judges. So under that clause asingle 
Judge iscompetentto hear it. It is then 
urged that Ohap, IT, el. (1), of the High 
Oourt Rules provides for the cases to be 
heard by a single Judge but does not refer 
toa reference under cl. 28. Reference is 
also made to cl. (6) of Ohap. II of the Rules 
which provides for appeals under cl. 10 of 
the Letters Patent to be heard by a Bench 
of thres Judges. Thatclause can have no 
application inasmuch as tke present is not 
an appeal under cl. 10 of the Letters Patent 
but a reference under cl. 28 of the Letters 
Patent, True there is no specific provision 
made as regards reference under cl. 28; but 
at the time the rules were framed cl. 28 as 
now amended did not exist. Before the 
amendment there could beno reference under 
cl, 28 as the opinion of the Senior Judge wes 
to prevail. There was no occasion, there- 
fore, to provide for such a contingency 
as has now arisen by reason of the amend- 
ment. Section 108 of the Government of 
India Act, cl. (2), read with the saving pro- 
vision in cl. 10 of Chap, II of the Rules of 
the High Oourt, gives powerto the Ohief 
Justice to order a reference of this kind 
to be heard by a single Judge. This con- 
tention must, therefure, also be overruled. 

(The rest of the judgment is not material 
for the purposes of this report—Ed. | 

N,/A. Order accordingly. 

(4) 60 Ind. `Cas. 822; 45 B. 718; 40 M. L. J. 519: 
25 0. W. N.605: 33 0. L.J. 488; 19 A. L.J 409; 23 
Bom. L. R. 623; 3U.P. L. R.(P. 0O) 22; 14 L. W. di 


(1921) M. W. N. 408; 29 M, L. T, 350; 3?) M. L. 
149: 48 T, A, 181 (P, 0.. 
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MADRAS HIGH COURT. 
Appeal Against Order No 445 of 1928. 
August 5, 1932. 
VENKATASUEBA Rao AND RRILLY, JJ. 
PONNU OHETTIAR— 

— APPELLANT 
versus 
SAMBASIVA AYYAR AND ANOTHER 
— RESP INDENT@, 

Receiver—Mortgage suit—Appoiniment of Receiver 
—Sale of property in execution of simple money 
decree—Purchaser, whether acquires right to income 
against purchaser under mortgage decree—A ppoint- 
ment of Receiver in morigage suits—English Law. 

A obtained a money decree against B and attach- 
ed certain properties belonging to B. C, who had a 
mortgage over some of these properties, sued to 
enforce his mortgage and got a Receiver appointed 
in respect of the mortgaged properties. «4 obtained 
leave to execute his decree against the Receiver and 
purchased the properties in execution of his decreo. 
D subsequently purchased the properties in execu- 
tion of C's mortgage decree. A applied while the 
Receiver’s appointment was still in force for payment 
to him of the income of the properties realised by 
the Receiver from the date of his purchase ; 

Held, that the effect of the order appointing the 
Receiver was to deprive B of his right to deal with 
the income and A didnot, therefore, acquire any 
right to the income by his purchase. [p. 374, col. 
2 


“Per Venkatasubba Rao, J—The notion is utterly 
wrong, that in England those mortgagees only 
as are entitled to immediate possession, obtain an 
appointment of Receiver. [p. 373, col.2.] _ 

The term “ equitable mortgage ” in English Law, 
is of much wider import than under the Transfer 
of Property Act. [p. 374, col. 1,] 

{Case law discussed.] 

Appeal against an order of the (our 
of the Subordinate Judge, Mayavaram,dated 
the 2ist Saptember, 1928, and made in F.!A, 
No. 220 of 1928 in O. S. No. 65 of 1924, 

Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant. Mb 

Messrs. K. Bhashyjam and R, Viswandhan, 
for the Respondent, : 

Venkatasubba Rao, J —This appeal, 
raises a question as regards the effect of 
the appointment of a receiver in a suit to 
enforce & simple mortgage. Tho appellant 
obtained a money decrée against one 
Gansapathia Pillai ia O. 8. No, 78 of 1923 
(District Munsif’s Oourt, Mayavaram) and 
in execution cf that decree attached 
certain properties. To enforce a mort- 
gage executed by the aforesaid Ganepathia 
Pillai, the respondent filed G. 8. No. 55 of 
1924 (Mayavaram Sub-Ooart) and obtained 
an appointment of Receiver ovar the mort- 
gaged prcrerties, which included those 
already attached. Thereupon, the appel- 
lant spplied in the mortgage suit for leave 
to execute his decree against the Receiver. 
Not only was that request complied with, 
but leave was also granted to him to 


1933 


implead the Receiver as a party to the 
execution proceedings. Thereafter, in 
execution of the money decree, the attached 
properties were put up for sale and pur- 
chased by the decree-holder himself, that is, 
the appellant. The sale was in due course 
confirmed. The appeliant attempted to 
take possession and the respondents then 
made several applications to the court, 
one being to restrain the appellant from 
taking possession, the second, to implead 
him as a party to their mortgage suit and 
the third, to continue the Receiver as 
against him, after so making him a party. 
All the applications were granted. The 
appellant took the matters to the High 
Oourt but without success. Pausing here 
for a moment, the effect of the High Oourt's 


order was to negative the appellant's right 


to possession. The rest of the story may be 
briefly told. The respondents obtained 
in their suit a mortgage decree, brought 
the mortgaged properties to sale, and some 
third party purchased them. Tillthe date 
of this sale, the Receiver had realised a 
certain amount as income from the pro- 
perties and raid the amount into court. 
As Ihave said, some of those properties 
the appellant had previously purchased. 
He applied to the lower Oourt for pay- 
ment out to him of that part of the 
amount paid by the Receiver into court, 
attributable to the properties purchased 
by him, on the ground that the owner- 
ship of the income is incidental to the 
ownership of the property. When he made 
this application, the sale in favour of the 
third party referred to above had not been 
confirmed and the Receiver’s appointment 
was still in force. The lower Court having 
rejected his application, he has filed the 
present appeal. 
>- A preliminary point has been taken 
that no appeal lies. This objection can- 
not, in our opinion, prevail. The appel- 
lant was, as I shall show, impleaded as a 
party to the mortgage suit. The ques- 
tion of substance is, to whom does the 
fund in court belong, to the respondents 
or to the appellant? If the appellant were 
a stranger, it would have been open to 
him to assert his title to the money by a 
claim proceeding under O., XXI, r. 56, 
but he haying been a party, the question 
would be one under s. 47, Civil Procedure 
Code and the preliminary objection must on 
that ground be overruled. 

Now coming tothe merits, on the facts 
that I have stated, the point to be decid- 
ed lies in a very small compass, What 
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was the state of affairs on the date the 
appellant purchased the properties? Tha 
effect of the order appointing the Receiver, 
was to deprive the mortgagor of his right 
to deal with the income. It was in order 
to safeguard the respondents’ position that 
the Receiver was appointed. The mort- 
gagor could not defeat the order by 
assigning the profits to a third party, 
Oould he have, for instance, by private 
transfer, assign the income to the ap» 
pellani? Of course, not. What [the ap- 
pellant purchased was no more ithan the 
rigat, title and interest of the mort- 
gagor. But tha latter himself had no 
right to dispose of the income, The 
order operated to take away that right, 
which, otherwise, he would have possess 
ed. 

“The orderappointing a Receiver operates as an 

injunction to restrain the judgment-debtor from 
himself receiving the monies over which the Receiver 
is appointed (See In re Anglesey Marquis (1). 
It 18 then obvious that no private trans- 
feree from him could have acquired a 
valid right to the incom and it followa, 
that the appellant who was a purchaser 
of his right at a court-sale stands in no 
better position. C. 

Mr. Sesha Aiyangar, for the appellant, 
contends that as his purchase was with 
the court's leave, it vested in his client 
a right over theincome. This argument 
seems to me utterly untenable. It is well- 
established that without an application 
for such relief, no person can proceed 
against a Receiver, The appellant there- 
fore chose the only course open to him, 
that of obtaining the previous permission 
of the court which made the appointment, 
Had he not obtained such permission, 
he would have been guilty of contempt 
and I fail to ese how the court's order, 
allowing execution against the Rəceiver, 
could be said to have invested the ap- 
pellant with any special rights. 

The question was raised in the coursa 
of the argument, in what circumstances 
would a Oourt in India be justified in 
granting a Receiver in a simple mort- 
gage suil? This is not relevant to the 
point we have todecide and I shall refrain 
from expressing any opinion upon it; 
but I may point out, that the notion is 
utterly wrong, that in Eogland those 
mortgagees only as are entitled to immedi- 
ate possession, Obtain an appointment of 
Reeeiver. This idea seems to underlie some 
of the decisions cited before us and with 

(1) (1903) 2 Oh. 727; 72 L. J. Qh, 782,52 W, R. 
124, . 
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great respect, is the very reverse of the 
truth. .A mortgage in England may be 
either legal or equitable, and, before the 
passing of the Judicature Acts, the general 
right of a legal mortgagee was to take 
possession and not to come for a Receiver. 
When he had the legal right to enter 
into possession, why should he be granted 
the equitable relief? The English Oourte, 
therefore, held that the appointment ofa 
‘Receiver at the instanceof a legal mort- 
gagee was nota matter of course; whereas 
in the case of an equitable mortgagee, this 
right was specially conferred on him, 
on the ground that he hadgno means of taking 
possession. (Kerr on Receivers, 9th Edition, 
pages 32° to 35). This of, course, is not 
the law tc-day. Under the present prac- 
tice, Receivers are as freely appointed at 
the instance of legal mortgagees, as in 
cases in which the mortgagees have only 
an equitable interest, (See Kerr on 
Receivers, page. 87 and Fisher on Mortgages, 
7th Edition, page 359). Iam referring to 
this subject only to correct the misap- 
prehension to which I have adverted. 
I may also draw attention to another 
fact, namely, that the term ‘equitable 
mortgage” in the English Law, is of much 
wider import than under the Transfer of 
Property Act. This fact is sometimes 
overlooked and confusion has arisen. An 
equitable mortgage might be of several 
kinds and one of them was by deposit of 
title-deeds, (21 Halsbury'sLaws of England 
page 74). To the last-mentioned sub- 
division alone, the term is by common 
usage applied i in India. The} question often 
arose in England, in what cases a Receiver 
would be granted at the instance ofa 
subsequent encumbrancer (an equitable 
mortgagee in the eye of the law) as against 
the first encumbrancer (the legal baal 
(See Kerron Receivers, pages 82 to 44). 
With that question we are not directly 
concerned, but the law in England seems 
to be, that the prior encumbrancer is not 
entitled to renta received by the Receiver 
previous to his giving notice that he 
claims them as against the Receiver. Ordi- 
narily an order appointing a Receiver pre- 


serves the rights of prior encumbrancers, < 


but if ib does not, a first mortgagee is 
not entitled to rents collected by a Receiver 
previous to the former's 


take possession, (See Fisher, 


page 
374, Kerr, pages 36to 38 and 193 and 
194). As 1 have eaid, we are 


not hereconcerned in what cases a Oourt 
in india will appoint a Receiver, but when 
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an appointment is made, the English 
Courts have held the Receiver'’s right to 
rents already collected prevails. even as 
against a prior encumbrancer, 8 ‘person - 
with paramount rights. As authority for 
this proposition I may further refer to 
In re Metropolitan Amalgamated Estates (2). 
The principle of the rule is this. Though 
a mortgagee under his mortgage is entitl- 
ed to possession, it is of the nature of 
the transaction that till he demands pos- 
session or enters into receipt of the rents and 
profite, the mortgagor should remain in 
possession and such possession is rightful. 

os oa Laws of England, page 


E has been urged that a Courtin India 
will not appoint a Receivet unless 
the mortgagee. makes out that he 
has eventually a right to a personal dec- 
ree against the mortgagor. With this 
subject, again, we are not here concerned, 
but it may be pointed out that, in tbis 
css?%, & personal decree was eventually 
passed and that it has not even now been 
fully satisfied. 

Mr Sasha Aiyangar next relies upon cer- 
tain cases, such as,In re Dickinson (3) In re 
Potts, Hxparte Taylor (4) and In re Pearce- 
Exparte Oficial Receiver (5),and argues that 
the fund in question belongs to his client, 
as the effect of the order appointing the 
Receiver is not to createa lien in favour 
of the mwortgagees, But what he overlooks 
is, that these cases deal with special pro- 
visions of the Bankruptsy Act. Under 
the Statute, the property of the debtor 
vests in the Receiver and the exception is 
made in favourof secured creditore. The 
discussion turned upon, who were secured 
ereditore? As Lord Esher, M, R, points out 
in In re Potts Exparie Taylor (4). 

“The Bankruptcy Law is not the Common Law 


of England; itis an enacted law and all the rights 
under it aredetermined by statute and by nothing 


else.” 

In view of these caser, it is doubtful whe- 
ther the decision of Madhavan Nair, J.. 
in Maharaja of Pithapuram v. Gokaldas 
Govardhandas (6) is correct or not, for the 
claimant, whose right was negatived by 
the learned Judge, was the Official Ae- 
j (1912) 2 Oh. 497; 81 L.J. Oh. 745; 107 L. T. 


A A B. D. 187;58 L.J.Q.B. 1; 60L. 
T. 138; 37 W. R. 130; 6 Morrell. 1, 

mC (1893) 1 R B. 648; 52 L. J. Q. B. 392; 4 R. 305; 
9 L. T. 74; 41 ye R. 337; 10 Morrell. 5 

x: (1919) 1K. B. 354; 88L. J. K.B. "er; 120 L. T. 


So 133 Ind. Oas. 504; 54 M. 565; 61 M. L.J. 
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Pige; but withthat I am not concern- 
6 


In re Anglesey Marquis (1), already 
cited, on which Mr. Bashyam Atyangar, for 
the respondents relies, ismore ia point. 
It decides that a receivership order ob- 
tained by a judgment-creditor over a judg- 
ment-debtor’s share of an estate prevents 
the lattter from dealing with it to the 
prejadice of the former and ib also pre: 
vents any subsequent mortgagee or judg- 
ment-creditor from gaining priority by 
means of a stop order or charging 
order. 

In the result, the appeal is dismissed 
with costs, 

Reilly, J.—I agree. As my learned 
brother, has pointed out, the arguments in 
this case, which has occupied us a con- 
siderablo time, have ranged over a much 
wider field than was really necessary. It 
was urged for the plaintiff-mortgagees 
that by reason of the order appointing a 
Receiver, which they obtained in the course 
of their suiton simple mortgages, they 
got a special right to have their mortgage- 
debts satisfied outof the incomeof the 
mortgaged property, which might ba col- 
lected by] the Receiver, and that the Re- 
ceiver must be treated as a Re- 
ceiver appointed for their benefit 
alone, That was contended on the strength 
of various English decisions. Mr. Bhash- 
yam Ayyangar for the plaintiffs states that 
he also relies upon Rameswar Singh v. 
Chunt Lal Saha (7). In that case the 
learned Judges, dealing with a simple 
mortgage, certainly went allthe way 
necessary to support Mr. Bhashyam 
Ayyangar’s contention, They ssid:— 

“Our attention has been invited to the case of 
Penny v. Todd (8), where it is ruled that the pos- 
session of a Receiver in a mortgage suit was 
prima facie for the benefit of the party who had 
obtained the appointment. On this principle it 
has been argued that the Receiver who was ap- 
. pointed at the instance of the first mortgages holds 
the property for his benefit alone and is bound 
to make over to him the entire income for the 


satisfaction of his dues. In our opinion, this 
contention is clearly well-founded,” 


That rtatement of opinion was adopted 
by Madhavan Nair, J„ in Maharaja of 
Pithapuram v. Gokaldas Govardhandas (6), 
aud applied to a mortgage by deposit of 
titleedeeds. We are not here concerned 
witha mortgage by deposit of title-deeds 
or any of the incidents of such a mort- 
gage. I venture to say with the very 
greatest respect in regard to a simple 
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mortgage the statement adopted by. tha. 
learned Judges of the Calcutta High Court 
as the law of this country appears to me. 
to be anything but well-founded. Certainly 
it was nota safe proposition to base upon a 
statementin the indirect report of Penny v, 
Todd (8, where Vics-Ohancellor Malling is 
represented as having made a remark of 
a general nature in regard to Rj ceivers 
appointed at the instance of equitable 
mortgagees in England. The interest of 
Penny v. Todd (8), really consists, not so. 
much in that generalremark of the learned 
Vice-Ohancellor, as in the qualifications of 
the general remark of which that case is an. 
instance. But, if I may say so,it appears to 
me a very dangerous thing to quote Haglish 
decisions in mortgage cases in this country 
without the very greatest care, There are 
many great differences between the law of 
mortgages in this country and the law of 
mortgages in England, which is a very 
difficult andcomplicated subject. If weuse 
English decisions on mortgage questions 
without the very greatest cara, they are far 
more likely to befog us than enlighten us. 
Indeed indiscriminate citing of English 
decisions in mortgage cases in the courts of 
this country appears to me one of the surest 
roads toconfusion. And to say that it has 
been decided ina certain case in England 
that a mortgages has a certain right and, 
therefore a simple mortgagee in this country 
has asimilar right is a very obvious instance 
of non sequitur. When we are dealing with. 
the results of appointing a Receiver in a - 
mortgage suit in this country on a simple 
mortgage, there are many distinctions. 
between the law of this country andthe law 
of England which it is profitable to remem- 
ber. A legal mortgagee in England has 
always had the right to get possession on 
the mortgagor’s default, unless by some 
special provision that is excepted; a mort- 
gagee by deed in England before the Law. 
of Property Aci of 1925 had a rigat himself 
to appoint a Receiver, and that right has 
been rə stated in the Law of Property Act; 
an equitable mortgagee in England: who 
applies for the appointment of a Receiver, if 
interest has fallen into arrears, can get an. 
appointment almost of course, and he can 
also realise the mortgage debt due to him in 
certain circumstances by getting a receiver 
appointed as an ordinary remedy; a mortg-, 
agee inEngland can pursue allhis remedies 
at oncə. None of those statements applies 
to a simple mortgagee in this country. In 
this country thera is no doubt that a simple 


(8) (1878) 26 W. R, 402 (Eng) 
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mortgagee, who has brought a suit to enfor- 
ce his mortgage, can in special circum- 
stances get a Receiver appointed, for 
instance, if the mortgagor by his act or 
default is destroying the mortgage-security 
or allowing it to bs destroyed. But the 
appointment of a Receiver has to be justifi- 
ed by special circumstances. It is not one 
of the ordinary remedies of a simple mort- 
gageo. Mr. Besha Ayyangar for defendant 
No. 9, the appellant before us, has suggest- 
ed that in this country on the application of 
a simple mortgagee a Receiver should never 
‘be appointed unless the mortgagee has 
still a personal remedy on his debt against 
his mortgagor. Speaking for myself, I think 
there is a good deal to be said for that con- 
tention, if we include in “personal remedy” 
the remedies provided by as. 65, 66 and 68 of 
the Transfer of Property Act. However, it 
is unnecessary to express any decided 
opinion on that question in this case, But 
I do not think there is any reason to doubt 
that a simple mortgagee in this country 
cannot by getting a Receiver appointed in 
the course ofa suit enlarge his security or 
enlarge his rights to the prejudice of third 
parties, who have already acquired rights in 
the equity ofredemption. Nor do I see 
any reason to doubt that a Receiver appoint- 
ed in such a case in this country is, like a 
Receiver appointed in other cases, appointed 
for the protection of the property for the 
benefit of all the parties to the suit in ac- 
cordance with their respective rights, as 
they may eventually be established. 

But in this case Mr. Sesha Ayyangar has 
to go a great deal farther than that before 
he can succeed. A Receiver has been 
appointed in this suit, to which Ponnu 
Ohetty, Mr. Sesha Ayyangar’s client, was 
made a party as defendant No.9, The 
Receiver was orignally appointed before 
defendant No. 9 wes brought into the suit; 
but his appointment was continued after 
defendant No. 9 was impleaded, and 
the appeal against that order has been dis- 
missed. After the appointment of the Re- 
ceiver 1 do not think there can be the least 
doubt that the mortgagor as a person bound 
by that order hadno right to do anything 
to destroy the effect of that order. The 
Receiver had the right and the duty tocollect 
the income of the property. The mortgagor 
was bound by that order and could not col- 
lect or enjoy the income of the property. 
What wes euggested ab one stage by Mr. 
Sesha Ayyangar was that, although the 
mortgagor could (not collect or enjoy the 
income of the property himself, he could 
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nullify the order appointing the Receiver 
by transferring some right in bim to some 
other person. That appearsto me to be in 
itselfan extraordinary proposition. No 
doubt the order appointing the Receiver did 
not destroy such rights as the mortgagor 
had in the property. No doubt he could 
still sell some interest in the equity of 
redemption to a third party. But, as he had 
been prohibited by the appointment of the 
Receiver from enjoying or collecting the 
income of the property, how could he trane- 
fer any immediate right to enjoy or collect 
it to a third party? Even apart from the 
decisions which my learned brother has 
quoted, showing that itis well recognised 
in England that a judgment-debtor cannot 
deal with property for which a Recéiver hes 
been appointed so as to defeat the order 
appointing the Receiver or prejudice a 
judgment creditor at whose instance the 
order has been obtained, on principle how 
cen the position be otherwist ? 

But in the end Mr. Sesha Ayyangar, as I 


. understand him, does not go quite so far as 


to say tbat after the appointment 
of the Receiver, thefimortgagor could at once 
turn round and defeat that order by himself 
his equity of redemption toa third perty. 
What he contends more reasonably is that 
with the consent of the court that could be 
done even after tke appointment of tbe 
Receiver, Whathappenedin this case was, 
not that the mortgagor directly soldto de- 
fendant No. 9, but that defendant No. f, who 
kad a money-decree against the mortgagor, 
bought the equity of redemption in execu- 
tion of his decree, The fact that he was a 
court-auctiocr-purchaser instead of a private 
purchaser does not justify any contention 
that the consent of the court to the transfer 
of the right to the income may be implied 
in the court auction or in any of the proceed- 
ings in connection with it. It happens 
that in this case the auction in which the 
defendant No.9 bought was in the eame 
court in which the mortgagee’s suit was 
pending. The same court appointed the 
Receiver and conducted the’court-auction in 
which defendant No. 9 bought such interest 
as he could buy from the mortgagor. The 
Receiver was quite properly brought on 
record inthe proceedings in execution of 
defendant No. 9's decree. Mr. Sesha 
Ayyangar suggests that we must take it 
that the Subordinate Judge consented to 
defendant No: 9 buying in the court- 
auction the whole of the equity of redemp- 
tion, including the right to possession and 
the right to collect the income of the 
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property from the date of his purchase. 
Now why should we infer anything of the 
sort? Oddly enough the Receiver, who was 
a Vakilof the Subordinate Judge's Oourt, 
raised no objection to the auction-sale and 
did not assist the court by putting forward 
any contention but merely said, as the 
record shows, that he left the matter to the 
court, I think it would have been better if 
be had tried to be of more assistanceto the 
court. But how can we reasonably suppose 
that the Subordinate Judge consented to 
sucha sale as would nullify and defeat the 
order appointing Receiver, which he had 
himeelf made and which was still in form in 
his court. When he decided that the 
defendant No. 9 was entitled to bring some 
interest*of the mortgagor to sale in execu- 
tion, that does not imply that he decided 
that what could be brought to sale was the 
equity of redemption including the right to 
possession and the right to the income, 
There was undoubtedly a right in the mort- 
gagor, which could be sold without interfer- 
ing in any way with the effect of the order 
appointing the Receiver and{which might,in 
certain circumstances, if the mortgage-debt 
had been cleared off, have turned cut to bea 
very valuable right. Subject to the mort- 
gage and to any decree or order in the suit 
upon it the equity of redemption was put up 
for sale. The Subordinate Judge allowed 
that to be done, but I see no reason whatever 
to say that in so doing he gave any implicit 
permission to sell anything more than what 
the mortgagor but for defendant No. 9's 
attachment in execution could have trans- 
ferred at that time. Without the consent 
ofthe court after the appointment of the 
Receiver the mortgagee obviously could not 
have collected the income of the property, 
he could not have transferred the right to 
collect the income of the property, snd 
defendant No.9 could not have bought 
anything which the mortgagor could not 
have sold. Accepting for the purpose of 
this case Mr. Besha Ayyangar’s suggestion 
that the fund collected by the Receiver from 
the mortgaged property is notin any way 
charged or ear-marked for the berefit of the 
mortgagee in the first instance, we have to 
remember that these proceedings erise out 
of the application of defendant No. 9 to 
withdraw part of that fundonthe ground 
that it represents the income from the cate 
of his purchase. It is not necessary to 
decide in this case whether the plaintiffs 
would eventually have aright todraw that 
money. But itis clear, I think, that defend- 
ant No, 9 had no basis for his claim upon 
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the fand at the time he made it, 2. e., while 
the Receiver's appointment was still in force. 
Mr, Sesha Ayyangar contends that under 
s.8 of the Transfer of Property Act the 
income belongs to defendant No. 9 from the 
date of his purchass. S> it would, if his 
vendor had aright to transfer it to him, 
Bat in the circumstances it is impossible, as 
my learned brother has pointed ovt, tosay . 
that he had that right while he was under 
the prohibition of the order appointing the 
Receiver. The decision of the learned 
Subordinate Judge was therefore correct, 
and this appeal should be dismissed with 
costs, 
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Mortgage—Usufructuary mortgage—Personal covens 
ant to pay—Right to sue for sale—Transfer of Prop- 
erty Act (XXIX of 1929), ss.58 (d), 6? Applicability to 
the Punjab. 

Where a mortgage in other respects is a usufruct- 
uary mortgage the insertion therein of a personal 
covenant to pay the mortgage debt on demand 
would not alter the character ofthe mortgage and 
give the mortgagee a right to sell the mortgaged 
property in the event of non-payment of the mort- 
gage debt. [p. 378, col.tl.] 

Though the amended Transfer of Property Act of 
1929, is not in force in the Punjab the general 
principles laid down therein are now applicable, 
Kashi Ram v. Sardar Singh (1), Shiam Sundar 
v. Dilganjan Singh (2) and Nazim Hussain v, Maha- 
bir Prasad (3), followed. [ibid.] 

Firat Oivil Appesl from the decree of 
the Subordinate Judge ,First Olags, Lahore, 
dated the 13th May. 1929. 

Messrs. M. L. Batra and S. K. Ahmad, 
for the Appellant. i 

Sheikh Akbar Ali, for the Respondent. 


Addison, J.—One Abdul Aziz executed 
a mortgsge-deed on the llth May, 1925, in 
favour of Mohammad Abdullah plaintiff, 
who has instituted the present suit against 
the wife, son and daughters of Abdul 
Aziz, who hasin the meantime died, for sale 
of the mortgaged property. 

The suit was resisted on various grounds,one 
of which has been decided, the trial Judge 
dismissing thesuit, holding that the mort- 
gage wasa usutructuary one, and therefore 
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a cuit for sale did not lie. Against this 
decision the plaintiff has appealed, 

. The terms of the mortgage-deed are as 
follows :— 

“I have mortgaged with possession, for 
Rs. 5,000 to Sheikh Mohammad Abdullah, 
for a term of six months, a hovse owned 
and possessed by me. I have received the 
mortgage-money. The said mortgagee has 
been put in possession. Incase I fail to 
redeem the house within the term of s:x 
months I shall be liable to pay interest at 
Re. 1-8 per cent, per mensem till redemption 
in addition to letting possession remain 
with the mortgages. This interest I shall 
pay alone with the mortgage-money. Thave 
executed this ueufructuary mortgage-deed 
of my own accord.” EA. 

The Transfer of Property Act was amend- 

ed in 1929 and it seems to me that this is 
purely a usufructuary mortgage as now 
defined in s. 58(d) of that Act. Under 
s. 67, therefore, a suit forsale on the mort- 
gage in question would be incompetent. 
The Transfer of Property Act is not in 
force in the Panjab but the general princi- 
ples thereof are commonly applied. The 
principle involved in the present case is 
one of the general principles. As the Act 
is not in force it seems to me that the 
general principles which this court should 
now apply sre those embodied in the amend- 
ed Act of 1929 which must be held to be 
more in accordance with the principles of 
justice, equity and good conscience. For 
this reason alone I would dismiss the 
appeal. 
Ëven ifj it beheld that the mortgage in 
question is an anomalous one I am still 
of opinion that the suit was properly dis- 
missed. Oertain Madras authorities were 
referred to. I do nob propose to discuss 
them as the Allahabad High Oourt in 
Kashi Ram v. Sardar Singh (1), has taken the 
opposite view and Iam in agreement with 
the learned Judges who decided the latter 
case, They said that where a mortgage 
in other respects is a wusufructuary mort- 
gage the insertion therein of a personal 
covenant. to pay the mortgage debt on 
demand would not alter the character of 
the mortgage and give the mortgagee a 
right to sell the mortgaged property in the 
event of non-payment of the mortgage 
debt. This disposes of asimilar argument 
ER before us on behalf ofthe appel- 
ant. 

This subject has also besn considered 
by the Oourt of the Oudh Judicial 
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Commissioners. Thet court in Shiam 
Sunder § v. Dilganjan Singh 39 Ind. 
Oas. 540 (2), laid down that in 8 


mortgage & mere promise to pay the mort- 
gage money within a certain fixed period 
does not per se import a personal liability. 
The test in each case is the remedy pro: 
vided in the deed for the satis 
faction of the mortgage-debt. Similarly, 
the same court in Nazim Hussain v. 
Mahabir Prasad 30 Ind. Cas. 224 (3), 
held that personal liability cannot be in- 
ferred from a provision in the mortgage- 
deed promising to pay the money within 
a certain fixed period for such a covenant 
must be entered in every form of mort- 
gage. 

These cases are conclusive on the point 
agitated before us and I have no hésitation 
in following them. I would, therefore, dis- 
migs the appeal with coste. 

Agha Haidar, J.—I agree. 

A. Appeal dismissed, 

(2) 39 Ind.Cas. 540; 200, 06,15554 0. ln J, 


380. 
(3) 30 Ind. Oas, 224; 2 O, L. J. 357, 





LAHORE HIGH COURT. 
Civil Revision Petition No, 462 
of 1232. 

December 12, 1232. 


Tarp, J., 

OHAIRMAN (DISTRIOT BOARD) 
JHANG—DEFEXDANT—PRTITIONER 
versus 
GANPAT RAM—P1 alIntirF— 
RusPONDENT. 

Punjab District Boards Act (XX of 1883), ss. 70, 72 
26—Provincial Small Cause Courts (Act IX of 1887), 
Sch. II, Art. 1—Suit by sahukar for refund of, 
haisiat taex—Jurisdiction of civil Court—Burden of 


proof. fo . 

A 'sahukar' does not fall within the category of: 
‘others’ ins. 76 of the Punjab District Boards Act 
and a civil Oourt has, therefore, jurisdiction to enter- 
tain a suit for refund of haisiat tax brought by a 
sahukar, 

Such asuit does not fall within the scope of Art. 
1 of Sch. IL of the Provincial Small Oause Oourts 
Act, 

In a suit for refund of tax paid on the ground 
that it was illegally levied the burden is on the 
plaintiff to show that the tax has been illegally 
exacted from himand not on the Board toshow that 
he had been properly assessed. 

Petition for Revision of the decree of the 
Judge,Small Cause Court, Jhang, dated the 
8th June, 1932. 

Dr. Shuja-ud-Din, for the Petitioner. 

Mr. Fakir Chand, for the Respondent. 


Judgment.—This is an application 
for revision of the order of the Judge 
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Small Cause Court, Jhang, decreeing the 
claim of the plaintiff-respondent Ganpat 
Ram against the District Board, Jhang, 
for a refund of Rs, 27-8 being the half 
yearly instalment of a haisiat tax of 
Rs, 55 assessed on the plaintiff for the 
. year 1931. i 

It was urged by the learned Oounsel for 
the petitioner Board that a civil Oourt 
had no jurisdiction to entertain the suit 
and he relied on ss. 70,72 and 76 of the Dis- 
trict Boards Actin support of his conten- 
tion. 

‘Section 70 provides that all rates and 


taxes imposed under the Act, and 
all arrears of such rates and taxes 
may be recovered as if they were 


arrears of fland revenue. Section 72 pro- 
vides for appeals in connection with the 
assessment and collection of any rate or 
tax leviable under the Act and s.76 runs 
as follows :— 

“Suits for the recovery from co-sharers, ten- 
ants or others of any sum on account of any 
rate or tax imposed under this Act, and suits 
on account of. illegal execution of any such 
rate or tax, or for settlement of accounts 
connected therewith shall, unless the Local 
Government otherwise directe, be cogniz- 
able by courts which for the time being have 
cognizance of suits for rent due on 
land.” 

It was submitted that the plaintiff, who 
isa sahukar would fall within the category 
of -‘others’ in the section, but on the ap: 
plication of the doctrine of ejusdem generis, 
l am not prepared to agree to this con- 
tention. I, therefore, hold that the suit 
was cognizable by a civil Oourt. 

The next contention raised by Dz, Shuja- 
ud Din was that the suit was excluded 
from the cognizance of a Small Cause 
Oourt under Art. Lof the second Schedule 
to the Small Oause Courts Act. Ido not 
think the present suit would fall within the 
scope ofthis Article, which possibly applies 
more to suits for damages or compensation 
in connection with official acts. 

On the merits, however, I am of opinion 
that the case has not been properly tried. 
The tax in question was imposed by 
“Notification No. 40935 of the 17th December, 
1929, on all persons resident in the area 
subject -to the authority of the District 
Board, Jhang, and was leviable at different 
rates on all annual incomes from Rs, 400 
to over 50,000. It was not leviable in any 
financial year on any person who had 
resided within the area mentioned for 
less than 180 days of usch year. Oa the 
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pleadings it was for the plaintiff to show 
that he was not liable to pay the tax and 
that Rs. 27-8 had been illegally exacted 
from him and not for the District Board 
to prove that the plaintiff had been pro- 
perly assessed and was not entitled to a 
refund, Tho plaintiff was granted a decree, 
because the District Board failed to prove 
that plaintiff resided more than 180 days 
within the area under the jurisdiction of 
the Board and because the income cf the 
plaintiff had not tean proved to be liable 
to assessment. Thisis clearly putting the 
onus on the wrong party and I hold, there- 
fore, that the case has been wrongly 
decided and setting aside the decree of 
the court bslow, I remand the case for 
fresh decision and disposal in accordance 
with law. Oosts of this court will abide 
the result. 
A, Case remanded, 


LAHORE HIGH COURT. 
First Oivil Appeal No. 45 of 1927. 
December 19, 1932. 
Appicox AND AGHA HAIDAR, JJ. 
Fırm DEVI DITTA MAL KIRPAL 
SIN GH—DEFEXDANT3— APPELLANTI 
1ersus ; 
Frem PARTAP SINGH HARNAM 
SINGH -— PLAINTIFFS AND CTARES — 
DEFENDANTS — RESPONDENTI. 
Negctiable Instruments Act (XXVI of 1881), 3. 64 
— Presentation for payment on due date, whether 
necessary to make acceptor liable, ` 
The presentation ofa hundi on the due date is 
not necessary to bind the acceptor thereunder. 
Ardeshir, Sorabsha Moos v. Khushaldas Gokaldas (1), 
Ghania Lal v. Karam Chand (2), Benares Bank 
Ltd v. Hormusji Pestonji (3), followed. Oudh Com- 
mercial Bank Ltd., v. Gur Din (4), not followed. 


First Civil Appeal from the decree of the 
Subordinate Judge, First Olats, Lahore 
dated the lst October, 1926, 

Messre. M., C, Mahajan, and Hemraj 
Mahajan, for the Appellante. . 

Mr. Achhru Ram, for the Respondente. 

Addison, J.—The plaintiff firm Partap 
Singh-Harnam Singh sued Ratan Lal and 
the firm Davi Ditta Mal-Kirpal Singh on 
two connected causes of action. Accord- 
ing to the plaint Ratan Lal defendant 
No. 1 executed three pro-notes for a con- 
sideration of Rs. 2,500 each on the. 16th 
May, 1922, in favour of the pisintiff firm. 
After this towards the end of May, it is 
alleged in the plaint, defendant No. 1 
made over two hundis dated the 12th 
May, 1922, for Rs, 2,500 each to the 
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plaintiff firm in part payment of the debt 
owed by defendant No. 1 to the plaint- 
iff firm. These hundis were accepted by 
Ram Narain, uncle of Ratan Lal, defend- 
ant No. 1, who isa partner in the firm 
defendant No. 2, the acceptanca being 
dated the 13th May,1922. Dafendant No. 
1 made certain cash payments towards 
the pro-notes and the amount sued for 
was Rs. 6,000, as against defandant No. 
J, out of which sum a decree was asked 
to the extent of Rs. 5.8804 against the 
firm defendant No. 2 on the basis of 
the hundis, Ratan Lal defendant No. 1 
confessed judgment and then took no 
further part inthe action. Harnam Singh 
of the plaintiff firm stated before issues 
that defendant No. 1 borrowed from him 
Rs. 7,500 on the 16th May, 1922. He made 
no allegation in the plaint or in this 
statement that the sum of Rs. 7,500 was 
already due by defendant No. 1 to his 
firm and both the plaint and the state- 
ment read as if there was a cash advance 
on the 16:h May, 1922, and that defendant 
No. 1 gave him the two hundis drawn on 
defendant No. 2 and accepted on the 13th 
May by Ram Narain, a partner of that 
firm, after the 16th May, 1922. 

On the other hand, the firm defendant 
No. 2 pleaded that the suit on the hundis 
should ke dismissed as they were not 
precented for payment on due dates, On 
the merits it was said that the hundis 
were written and accepted without any 
consideration. That is,’ it was pleaded 
that no debt was due from defendant No, 
l to the plaintififirm at the time the 
hundis were drawn on the 12th May, 1922, 
and accepted on the 13th May, 1922 while 
nothing was due by the firm defendant 
No. Y to defendant No. 1 at the same 
time and that, therefore, there was no 
consideration for the hundis, Ram Narain 
having merely signed them to obliga his 
nephew. 

In replication the plaintiff firm for the 
first time clearly alleged that the pro- 
notes of the 16th May, 1922, were execut- 
ed in lieu of a previous debt due by 
defendant No. 1 to the plaintiff firm. It 
was added that the plaintiff firm had 
been demanding payment from defendant 
No, 1 and as a result of this demand the 
two hundis of the 12th May, 1922, were 
drawn by defendant No. 1 and accepted 
by the firm defendant No. 2, 

The triel Judge held that the hunzis 
of the 12th May were not presented for 
payment on the due dates but that this 
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did not matter as presentation was not 
necessary to bind the acceptor, that is, 
tha firm defendant No.2. As to whether 
the hundis were executed without con- 
sideration he held thet they were not 


‘and accordingly he decresd the claim to 


the extent of Ri. 5,585 with proportionate 
costs, of which sum the firm defendant 
No, 2 was liable to the extent of Rs, 5,437 8. 
It was further decreed that the principal 
debt of Rs. 5,10) would carry interest at 
Rs 6 per cent per annum until realisa- 
tion, Against this decision the firm 
defendant No. 2 has preferredthis appeal, 

It was not disputed before us that the 
hundis were not presented for payment 
on the due dates. There is, however, a 
long course of decisions to the effert that 
this does not affect the liability of the 
maker, acceptor or drawee. The first of 
these is Ardeshir Sorabsha Moos v. Khu- 
shaldas-Gokuldas (1) which has been fol- 
lowed in Ghania Lal v. Karam Chand 
(2) and Benares Bank Lid, v. Harmusji 
Pestonji (3). The section of the Negotiable 
Instruments Act which is applicable is 
s. 64 and it is uadoubtedly ambiguous, 
In the Allahabad decision it was stated 
that this gsection should be given its 
plein meaning and the exception to it 
must be read more or less as an inde- 
pendent rule of law and not as control- 
ling the plain language of the section. 
It is not necessary to do this in order 
to get ovar the apparent contradiction 
between the section and the exception 
There is one authority of a Division 
Bench of the Court of Judicial Oom- 
missioners, Oudb, which does not follow 
the other decisions referred to Oudh Com- 
mercial Bank Ltd, v. Gur Din, 99 Ind. Cas, 
604 (4) but 1 would hold that even though 
the hundis were not presented for pay- 
ment on the due dates the firm, defend- 
ant No. 2, who accepted them, are liable 


thereunder, 

[Note.—The rest of the judgment is not material 
for the purposes of this report.—Ed. 

Agha Haidar, J.—1 agree. 

A, Case remanded, 

(1) 32 B. 247. 

(2) 115 Ind. Cas. 860; 10 Lah. 755; A. I. R. 1929 
Lah, 240; Ind. Rul. (1929) Lah. 444; 31 P. L, 


R. 20. 
(3) 125 Ind. Cas. 449; 52 A. 698; (1930) A. L. J 
818; Ind. Rul, (1930) All. 657; A. I. R. 1930 All. 


618. 
(4) 59 Ind. Cas. 604; 230. 0. 363, 
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_MADRAS HIGH COURT. 
Civil Revision Petitions Nos. 1054 and 
1435 of 1931. 

Ostober 3), 1932, 
PAKENHAM Walsu, J. 
MOTTAI GOUNDAN— 
DEFENDANT—PETITIONER 
VeTsSUus 
P. 8. RAMASWAMI AYYANGAR 
“AND CTAB88— PLAINTITFS—- 
. RESPONDE iTS 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r, 1—Review—Discovery of new arguments based on 
facts or law, whether suficient ground. 

Order XLVII, r. 1, Oivil Procedure Code, cannot 
possibly cover a case where the actual issue has 
been fully tried by the court and afterwards one 
of the parties discovers an argument which he 
might have raised based either on fact or law and 
asks the court to review its order. Chhajju Ram v. 
Neki (1), Narain Dasv. Chiranji Lal (2), K. K.S.A. 
“A. R. M Firm v. Maung Kya Nyun (3), Morari Rao v. 
Balavanth Dikshit (4) and Debt Sahai-Gulzari Mal 
v, Basheshar Lal-Bansi Dhar (5), referred to. [p. 
383, col. 2.) 


QO, R. P. No, 1054 of 1931. 

Petition under e. 115 of Act Vof 1508 
and s,107 of the Government of India Act 
praying the High Court to revise an order 
of the Court of the District Munsif, Gobi- 
chetiipalayam, dated the 23rd March, 
193], and made in I, A. No. 129 of 193), in 
O. 8, No. 216 of 1929. 

O. R. P. No, 1435 of 1931. 

Petition under e, 115 of Act Vof 1:08 
and e. 107 of the Government of India 
Act praying the High Court to revise an 
order of the District Oourt, Ooimbatore, 
dated the 8th July 1931, and made in 
O. M. A. No.50 of 1:31 preferred against 
that: ofthe Court ofthe District Munsif, 
Gobichettipalayam, dated the 23rd March, 
1931, and madein I A, No. 129 of 1931 in 
O. S. No, 216 of 1929, 


The Advocate-General 
Government Solicitor 
pellant. 

Messrs. K. V. Krishnaswamy Ayyar and 
T. K. Rangaswami, for the Respondent. 

Judgment —The petitioner in this 
matter 1s the first cefendant in O, 8. No. 
216 of 1929 on the file of the District Mun- 
sif, Gobichettipalayam. 

The suit was fora declaration that cer- 
tain alienations made by the first defend- 
antare not binding on the second pleintiff 
and on her ehare inthe ruit properties, on 
the ground that the suit properties are the 
separate properties of the second plaintif’s 
husband. The first issue raised was 
“whether the lst defendant was estopped 
from denying the title ofthe plaintiffs to 


instructed by 
for the Ap- 
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the snit properties and from contending 
that they are the joint properties by zeason 
of the decree in O.8. No, 3 of lvlU on the 
file of the District Munsit’s Oourt, Tiru- 

The learned District Munsif first gave a 
finding in first defendant’s favour on this 
point, Afterwards an application was 
made to him to review his forder which he 
did and gave a finding in plaintifi’s favour 
on the point: 

An appeal was taken to the District 
Judge who remarked that the suit was still 
in its trial stage and that the correctneess 
of the finding might be canvassed by the 
appellant in theappesal against the final 
judgment, Healeo remarked that the ap- 
pesl memorandum did rot clearly show that 
the application for review was in contra- 
vention of O. XLVI, r.2 or- r. 4 but he 
does not discues O. XLVII, r. 14 in this 
connection. He dismissed the ¢ppza!, 

Petitioner has put in revision petitions 
both against the original and against the 
appellate order. So the preliminary 
objection taken that where an appeal lies 
a revision petition will not be entertained 
is met by taking up the revision petition 
against the appellate decision. i e, 
Civil Revision Petition No. 1435 of 1¢31, 

Original Suit No.3 of 1910 referred to 
above was filed by the grandsons of one 
Marappa Goundan, the maternal grand. 
father of the second plaintifi’s husband 
alleging that certain properties mentioned 
in theschedules of the present plaint, 
belonged to the said Marappa Goundan and 
that they and the eecond plaintiff’s husband 
being his heirs were entitled to the same, 
The second plaintiff's husband and his 
father, the present first defendant, were 
impleaded as defendants injthat cuit, The 
present first defendant contended that the 
suit properties were his ancestral proper- 
ties and that the plaintifs in that suit 
had no right to them, The suit was com- 
promised and a razinamah decree paseed 
under which the properties were divided 
into some shares between the plaintifs and 
the defendants inthatsuit. When the first 
issue in the present suit was being argued 
at the time of the firat order,it was contended 
that it was not open tothe firat defendant 
to claim the suit properties as his ancestral 
properties inasmuch as by the razinamah 
decree it was in effect held that they 
were notso. The court held that it was 
not possible to deduce from the terms of 
the razinamah decree that this was the 
basis of the razinamah decree, 
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It therefore, as stated above, found the 
jesue in favour of first defendant. It was 
asked to reviseitsorder on the ground 
that by the very fact that certain proper- 
ties were madeover to the plaintiffs in 
that suit by the decree and that certain 
others were declared to belong both to the 
second plaintifi’s husband and to the first 
defendant, it was not open tothe first 
defendant to deny the plaintiffs’ title and 
say that they were his joint family prop- 
erties, and that in any case the decree was 
a contract which the first defendant could 
not go behind, 

On a consideration of these arguments 


the court reviewed ite previous order 
and found the issue in favour of 
the plaintiffs. The question is whe- 


ther it had power under O. XLVII 
r. (1) to doso. There is quite clearly no’ 
appsrenterror at all on the face of the 
order as is admitted by the learned District 
Munsif in his order granting review. Ha 
very fairly puts it: 

“Tf there are twoaspects to a question to be con- 
sidered by a court and if only one such aspect is 
brought to its (the) notice of the court for considera- 
tion and it comes toaconclusion only on that aspect 
of the case, no application for review would lie on 
the ground that as the court failed to consider the 
other aspect there isa patent error on the face of the 
order.” 

But he goes on 

“But though the present applica- 
tion may not be maintainable on that 
ground, I am of opinion, that as the 
question now raised is purely a question of 
law and is clearly in favour of the peti- 
tioners there is sufficient reason for re- 
viewing the order,” 

In considering the legal aspect of the 
court’s power of review there is no use 
referring to any decisions before that of the 
Privy Oouncil in Chhajju Ram vi Neki (1) 
because it is therein stated that thera had 
been a number of conflicting decisions by 
various High Courtson the matter and so 
their Lordships prcc3eded to give an 
euthoritative ruling. Thet was a cass 
where the Punjab Ohief Oourt had granted 
8 review on the ground that the “judgment 
had proceeded on an incorrect exposition of 
thelaw’. The Privy Oouncil held that 
“any other sufficient reason” must be snal- 
ogous to those specified immediately prəvi- 
ously inO, XLVII r. (1) sand that this 


(1) 72 Ind. Oas. 566; 3 Lah, 127; 30M. LL. T. 295; 
6 0. W. N. 697; 41 P. L. R.(P, O.) 1922; 3P. L. 
T. 435; A. I. R. 1922 P. O. 112; 16 L. W. 37; 
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was not an analogous reason and therefore 
not a sufficient one. As remarked by Mulla 
in his commentary whether a particular 
reason is analogous or notto one or other 
of the two reasons, “The discovery of new 
and important matterof evidence” or “some 
mistake or error apparent on the facə of 
the record” may obviously lead to very 
refined if not subtle arguments, and in 
fact has done go. 

Some subsequent cases may bé noted 
here. The first is Narain Das v, Chiranji 
Lal, (2) where a decree having been passed 
in favour of a plaintiff conditioned on his 
performing certain acts the plaintiff found’ 
that, for reasons entirely beyond his control, 
he was unable to perform them, He 
thorefore applied for review and got the 
decree modified. Held that he could do 
so. This case bears no analogy to the 
present. 

K. K.S A. R Firm v. Maung Kya 
Nyun (3) was 8 case where review was 
allowed because, a witness, who could not 
be found during the trisl, was subsquently 
produced. Except for the remark that 
“Of the same kind" is mora restricted 
than “analogous” it does not help in the 
present cage. i 

Then coma two cases more ia point. 
The firat is Morart Rao v. Balavanth Dikshit 
(4). A Judge there dismissed a suit on 
the ground that as between the plaintiffs 
who were the nearest agnates and the defen- 
dants who were the sister's syn3 of the last 
male owner the latter were the preferential 
heirs under the Mitakshara Law prevailing. 
in the Madras Presidency;:Held, that. this 
was an error of law apparent on the face 
of the record and that the Judge was 
competent to grant a review. It was 
remarked in that judgment that each case 
must be judged by itself and it was held 
that the error was so patent that it coula 
be ssid to bə “apparent on the face of the 
record”, 

The next cassis Dzbi Sthai-Gulzari Mal 
v. Basheshar Lal Bansi Dhar (5). The 
parties in that casa had dealings in piece 
goods and it was admitted that the 
defendant firm had failed to deliver 15 
bales to the plaintiff firm. he only 


(2) 86 Ind. Oas. 168; 47 A. 361; 23 A.L. J. 56; L. 
R. 6 A. 159 Giv.; A. I. R. 1925 All, 364. i 
a 107 Ind. Oas. 161;5 R. 675; A. I. R. 1928 Rang. 


(4) 76 Ind. Oas. 342; 46 M.955; 45 M L. J.309; 18 
T W. 363; (1923) M. W. V.761; A.I. R. 1924 Mad 


6) 11? Ind. Oas, 540; 10 Lah, 184; A, I, R, 1928 Lah, 
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question in disputa was that of the ship- 
ments to which these bales belonged. 
The decision of the trial Oourt was that 
13 should hava been of the January ship- 
ment and 2 of the February and damages 
wera granted amounting to Rs. 727 odd. 
After hearing the appeal the High Court 
decided that 9of the bales belonged to the 
February shipment and 6 to the April and 
after calculating rates increased the dama- 
ges to Re. 1,259. 

A review was sought on the ground that 
there had been an error on the face of the 
record in that the High Oourt had 
failed to apply the natural result of its own 
finding,and to hold that s> far as the 
February shipm2nt was concerned the 
suit was barred by time. Review was 
allowed. Referring to Chhajju Ram v. 
Neki (1) the learned Judges remarked 

“That ruling dealt entirely or almost entirely with 

the third heading under which reviews are competent, 
namely, “for any other sufficient reason" and ite was 
expressly stated that the first two grounds did not 
apply to that case,” 
They then. proceed to notice a conten- 
tion that a mistake of law does not come 
within the words “mistake or error ap: 
parent on the face of the record’. They 
say “This is not quite clear” (compare 
a similar remark in the Madras case where 
after noting the cases in which this view 
has been taken it is stated “but there 
are cases in which a different view is 
taken”) but anyhow it is, we think, rightly 
contended by the other side that here, 
there is no question of a mistake of law. 
It is not urged that there is no 
question of a mistake of law. It is 
not urged that of two possible views the 
wrong was taken. The error complained of 
is that after the decision had been given the 
consequences or results of that decision 
were overlooked and thus the defendants 
lost part of the fruits of their victory.” 

They then point out that though the 
defendant's Counsel never raised the point 
of limitation, and while indeed on his own 
showing he could have objected to the whole 
of the decree passed against him on this 
ground alone, he was primarily concerned 
with establishing the incidents of the 
distribution of the various shipments. 
They held that the failure of the court to 
Apply the law of limitation to the facts found 
was not an error of law so much as a failure 
to apply the law. The review was accord- 
ingly granted. 

I do not think that these two cases are 
sufficient authority to justify the review 
granted in the present case, It isno doubt 
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argaed for the plaintiffs that though there 
is no apparent error on the faca of the order, 
the section mentions “record” and not 
“order” or “judgment”. This is undoubtedly 
true and in the last case mentioned it is 
pozsible that to establish the apparent error 
the rest of the record would have had to be 
looked at as well as the judgment. That 
would depend or whether the facts necessary 
to show the question of limitation were or 
were not mentioned in the judgment, which 
in the absence of the original judgment we 
do not know, Accepting however that the 
rest of the record can also be looked into 
to establish the apparent error, the present 
case goes far beyond anything allowed 
either in Murari Rao v. Balavanth (4) 
or Debi Sahai-Gulzari Mal v. Basheshar Lal- 
Bansi Dher (5). 

Here we have a deliberate issus of estoppel 
raised and argued before the court. The 
whole matter depended on asingle docu- 
ment,namely a compromise decres which was 
before the court and the terms of which were 
perfectly well known to the parties. -Tre 
argument raisad for the plaintiffs that the 
compromise decresimplisd the recognition 
of the property not being ancestral was 
rejected by the court. The issue was 
decided against plaintiffs. That finding 
has not since been challenged, though I do 
not say that it may not be challenged in 
some future appeal against whatever decree 
is passed by the trial Oourt. Now they come 
forward for review on the ground that they 
overlooked another argument which could 
have been drawn from the document and 
which it is alleged is conclusive in their 
favour. If thiscan be allowed asa ground 
of review it would, it appears to me, 
enormously enlarga the scope of O. XLVII, 
r. 1, while the decision of the Privy Council 
in Chhajju Ram v, Neki (1) is to restrict it, 
ít could be alleged that any new argument, 
whether of fact or law which had been 
forgotten was to be found “on the face of 
the records” for indeed no argument which 
a court could listen to could be otherwise, 
and then there would be applications in 
every degree of case, from thcsa in which 
the argument if allowed to be raised did not 
appear to admit of answer, to those in which 
much might besaid in answer to it but, in 
which the parties asking for review would 
of course allega that their point of view was 
the only possibleone. I cannot think that 
O. XLYII r. (1) can possibly cover a case 
where the actual issue has been fully tried 
by the court, and afterwards one of the 
parties discovers an argument which he 
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might have raised, based either on fact or 
law, and asks the court to review its order. 

In the result I hold that the learned 
District Munsif had no power to review his 
order and that this petition must be allowed 
with costs throughout and the original order 
restored, Imay perhaps note that this will 
not, I understand,be sfmere barren prolonga- 
tion of the suit because there are other 
points involved, butin any case this short 
cut by way of review to rectify a mistake 
which, if it is a mistake, can only be 
rectified on appeal is not permissible, 

The other petition O.R P. No. 1054 of 
1931 does notlie and is dismissed but with- 


out costs, 
N, K/A. C. R. P. No, 1485 allowed, 
C. R. P. No. 1054 dismissed. 
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Where an ex parte decree passed in à sult under 
s. 77, Registration Act for the compulsory registration 
of a document is set aside, the registration effected 
under the decree stands cancelled automatically,and if 
the document is not re-presented for registration 
within the prescribed time after the passing of the 
revised decree the document must be deem- 
ed to be unregistered and remains inoperative, 
"p. 386, col. 2. f 
Pari, is no duty on the part ofthe defendants in 
a case ofthis nature to get the registration cancel- 
led on the setting aside ofthe ex parte decree and 
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Lala Dewan Chand, R. B, for 
Appellants. 
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late Sarfaraz Khan of Dhobian mortgaged 
3113 kanals 11 marlas (present measure- 
ment 3150 kanals 12 marlas) with 
houses and appurtenant rights situat- 
ed in villages Dhobian (328 kanals 8 marlas) 
and Daulat 2785 kanals 12 marlas for 
Rs 80,000. The mortgage was with posse3- 
sion and there was no period fixed. Out 
ofthe area mortgaged, that in Dhobian 
and 427 kanals 11 marias in Daulat were 
free from encumbrance and the rest 
was previously under mortgage with 
Khan Bahadur Mian Musharraf Shah. 'Lhe 
mortgagor received Rs, 8010 from the 
agees Kamargul and Said Afzal before 
the execution of the mortgage deed as 
per agreement dated 12th March, 1924; a 
sum of Rs. 1,560 was taken by him for 
stamp, registration and other expenses; 
24,000 was left with the mortgagees for pay- 
ment to Khan Bahadur Musharaf Shah for 
redeeming the land mortgaged; and the 
balahce 46,500 was taken by the mortgag- 
or asper receipt dated 15th April, 1924. 
Onthedeed of mortgage being presented 
for registration by the mortgagees, the 
mortgagee denied execution alleging that 
he was suffering from paralysis and was 
incapable of entering into any contract 
onthe dateof execution, Registration was 
consequently disallowed by the Sub-Regis- 
trar on 25th November, 1924, and an 
appeal to the Registrar against his order 
was dismissed on 3rd June, 1925. Daring 
the pendency of the appeal before the 
Registrar, Sarfaraz Khandied. The mort- 
gagees then on 29th June 1925, sued 
his legal representatives under s. 77 Regis- 
tration Act for compulsory registration 
and obtained an ex parts’ decree on 26th 
November, 1925. In accordance with this 
decree the mortgagees presented the docu- 
ment for registration and it was registered 
on 2nd January, 1926, but later on the 
ex parte decree was set aside on th Feb- 
ruary, 1926 and the case proceeded on the 
merits. Finally a d2crse on the merits 
was passed in favour of the mortgagees 
on áth Oetober 19-6, and an appesl against 
it was dismissed on 3Uth June 1927, but no 
fresh registration was attempted in 
accordance therewith. The mortgagees 
then brought the present suit for posses- 
cion of the mortgaged land and mesne 


profits and impleaded the legal re. 
presentatives of Ssrfaraz Khan and 
certain other persons who were in 


possession of portions of the morigaged 
land,but did notimplead the pravious mort- 
gagee, Khan Bahadur Mian Masharaf Shah, 
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On the application of Mian Musharaf Shah. 
himself, he was made a party defendant . 
and the mortgagees' plea that his mortgage.. 
was without possession was ‘overruled. 
This claim has been-dismissed by the Sub-. 
Judge, Mardan, by his decree dated 15th.- 
March, 1930, and the mortgagees appeal. 
The decision ofthe Sub-Judge may be ` 
said to have been based on the preliminary 
issue raised in the pleas, namely, that as the 
deed was not registered in accordance 
with the desree dated 4th @stober, 1926, 
it must be taken to bə an unregistered 
document in spite of the fact that it had 
been registered in pursuance of the ex parte 
decree, and asana unregisterel mortgage 
dead the present suit cannot be founded up- 
on it, The learned trial Judge relying on the 
case of Selvarayan Samson v. Amalarpava- 
nadham 112 Ind, Oss, 641 (1) decided by the 
Madras High Court held that by the setting 
aside of the ex parte decree the registra- 
tion effected was ipso facto cancelled and 
the document remained unregistered, 
becauss in pursuance of the decree on the, 
merits of 4th October, 1926, it was not 
registered and as'an unregistered docu- 
ment it was inadmissible in evidence 
under s. 49. of ‘tbe Registration Act, and a 
claim could not be founded thereon, 
The facts of the Madras cass are not quite 
identical’ with the one befora us, but it is 
contended that: the principle of the decision | 
is all, the same applicable, There. under 
an er part? order the award was filed 
under para. x0 of the Second Schedule, 
Oivil.-Procedure Oode, and a decree passed 
in accordance therewith. The ex parte. 
order was set aside, but it was urged before 
the learned Judges of the Madras High. 
Oourt that in. spite of that, the order direct- 
ing'the award to be filed and passing a’ 
decree in accordanca therewith still stood. 
With referenca to this argument the learn- 
ed Judges observed :— : 
‘Ifwe interfere in the case, we will interfere 
as will appear lower down, on the ground that ap-- 
pellant hasshown sufficient cause for his absence 
ori the 30th andall proceedings subsequent to the 
stage of his non-appearance on that date do not bind : 
him, Therefore,not only the decree but also the 
order filing the award are not binding on him. 
When weset asidéthe ex parte decree, we really 


setaside all the proceedings from the stage of his’ 
non appearance”, : 


A more apposite case is perhaps the 
one reported as Umed Mal v. Sirinath Ray 
(2). The facts there were that under an 
ex parte decree, sale of judgmoent-debtor’s 


-(1) 112 Ind. Oas. 691; 55 M, L. J, 262; A, E R 
1923 Mad. 969; 29 L, W., 490, 
(2) 27 O. 810, = 
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Property had taken- place and. tha: dec- 
ree-holder himself became purchaser. Sub- . 
sequently the ex parte décree was set aside 


‘andthe question arose whether or not the. 


sale had become void, Maclean,O, J. observ-. 
ed:— aie 

“As regards the second point, viz., whether not-. 
withstanding confirmation the sale be set aside, 


- the fact that the decree-holderis himself the auction 


purchaser isan element of considerable importance. 
The distinction between the case of the decree-holder, 
and ofa third party being the auction purchaser is 
pointed out by their Lordships of the Judicial 
Committee in thecase of Nawab Zainulabdin v. 
Mohd Ashar Ali (3) and alsoin the case of Jan 
Kumari Bibiv. Jagat Sitani Bibi (4) which is a clear 
authority for the proposition that where the decree- 
holder is himself the auction purchaser the sale 
cannot stand if the decree be subsequently set aside.” 

This ruling ofthe Oalcutta High Oourt 
was followed by the Madras High Oourt 
in Sree Raja Subhandri Appa Row Bahadur 
Zamindar Garu v. Govindaraju Seetaramiah 
31 Ind. Qas. 305 (5). The judgment in this 
latter case is a very short one and lays 
dowa that:— : 

“When a decree-holder purchases property in ex- 
ecution of an ex parte decree whichis set aside, the 
sale becomes ipso facto void, It further says that 
the decree-holder was the party having the conduct 
of the suit, and itis difficult to see what equities 
can arise- in favour in case wherehe obtains an. 
ex parte decree which is setaside on the ground 
that the defendants were not served”. f 
Lt distinguishes the cases where a third 
person had becomes a purchaser and obser- 
ves:— 

“Cases where strangers have purchased in execu- 
tion are distinguishable, as also where the purchaser. 
isa defendant” : 

In another,Oalcutta casenamely. Abdullah 
Rahman v. Sarafat Ali 3L Ind. Oas., 896 (6) 
the same view was re-affirmed. There in the: 
meantime the auction purchaser had trans- 
ferred the property to a third person, 
and in spite of this fact the same principle 
was applied, and it was held that the 
assignment by the decres-holder did noi 
affect the position, nor did the faci -that. 
on retrial `a decree was again passed in 
favour oi the decree-holder. With. refer- 
ence to this latter-aspect the learned Judges: 
s&y.— i 

“We are informed that on retrial'ofthe suit a 
decres has been made in favour of the plaintiff.against- 
the defendants but as Maclean, O. J., pointed out . 
in Umed Mal v. Sirinath Ray (2) that does, not 
affect the question of the effect of. the cancellation -. 
of the ex parte decree upon the sale held thereunder; 
as soonas the ‘ex parte decree was set aside thesale, 
fell through and the fresh decree subsequently 
made could not possibly validate that sale“, ~= =- 

(3) 10 A. 166; 15 I. A, 12;5.Sar, 129 (P. 0} ~ `- 

(4) 10 ©. 220. 

(5) 31 Ind. Cas, 305; 2,L. W. 1086. A 

(6) 31 Ind, Qas. 896; 220, L. J. 412; 20 0." W. N, 
667. f i ? 


_ on the technical plea, we do not see any, 
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We have seen that in someof the rulings 
above: referred to a distinction was made 


in the case of athird person purchasing 
at auction-sale, in which case, as held: in 


Pareshnath Mullick v, Haricharan Dey 10. 


Ind Oas, 361 (7),the third person would stand 
in the position ofa bona fide purchaser for 


value and would be protected, but thatis not . 


a relevant consideraiion in the case before 
us. 
We have given the matter our careful con- 
sideration, “and though we are loath 
to deprive the plaintiffs of their rights 


way out forthem. Thereis no doubt .no 
direct authority for the position, but in 
principle the matter stands thue. Under 
the ex parte decree registration was effected, 
The ex parte decree was set aside, Does 
this registration remain? If, as laid down 
in all the rulings above cited, on the 
setting aside of the ex parte decree, all 
proceedings taken thereunder are auto- 
matically cancelled, the conclusion is 
irresistible. Registration was effected 
under the ex parte decree and was a 
proceeding taken thereunder. If the 
proceedings taken prior to the ex parte 
decree fail, ipso facto the registraticn 
failed also. Supposing for the sske of 
argument on the merits the plaintiffs’ suit 
had eventually been dismissed, it could 


-not have been argued that the registration 


a 


- been found infavour ofthe plaintiffs; “I hold that ` 


still stood, until it was cancelled either 
by direct application by the defendants 
or by the process issued through court. 

We are not concerned with what the 
Régistering“ Officer would have done, if the 
document had been re-presented to him 
in accordance with the fresh decree on 
the merits; he might have either endorsed 
on the document that it hes already been 
registered, or he might have cancelled the 
previous registration and registered it anew. 
Suffice it to say for the, purposes of thie case 
that the registration under the ex parte dec- 
ree failed as soon as the decree was set aside. 

There is yet another reäson for the view 
as we are prepasted to-take.'in this case, 
On the 4th of October, 1926, the Judge pro- 
nounced:— MOPS z 


“For these reasons all the isemes framed having 


the mortgage deedunder consideratipn is liable 
to registration and hereby pass a declaratory decree 
with costs in plaintiffs "favour against the defendants 
to the effect that the mortgage deed in question be 
duly registered by the Sub-Kegistrar, Swabi". 

Of course it was wrong to say that the 


(7)-10 Ind, -Oas, 361; 15 O. W. N._875;.38 O. 422; 14 
g. L. J, 300. < 
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“itself sayes—.," . 


“the merits for 
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decree he was passing was a declaratory 


decree. -It was a decree under s. 77 of the 
Régistration Act. This apart, the decree 


-CÀ declaratory decree with costs’ has been passed 
infavour of thé plaintiffs | against the defendants 
to the effect that they plaintiffs should have their 
mortgage deed registered in the office of the Spb- 
Registrar, Swabi”, $ 
Boih in the'judgment and in the decree 
sheet the learned Judge says that the 
deed should be registered. We presume 
that it was within his knowledge that the 
deed had already been registered under 
theex parte decree. In hisjudgment and 
decree he could have very well said that 
the decree had been duly registered but 
in spite of the fact that it had” already 
been registered under the ex parte 
decree he directed that the deed 
shouldbe registered. This shows that he 
was conscious of the fect that on the’. 
setting aside of the ex parte decree the 
registration effected thereunder had dis- 
beran or stood automatically cancelled. 
Whether or not he was right in this view 
itis yerfectly clear that he directed regis- 
tration in accordance with the fresh decree 
and it is evident that the plaintiffe did ‘not;* 
comply with his direction within; ‘the 
statutory period of 30 days, -Section:77: 
allows a suit for a decree directing, ‘tha, - : 
document to be registered if it be aulyi. 
presented for registration within 80° days, ` 
after the passing: of such decree., It 18: 
Obvious tnat. this document was, not" pres- 
sented within 30 days of the decree of 4th : 
October, 1926, and.was never régistered,’, ` 
lt has been held ‘in Asa Ram. v; Udan: 
Mal (5), and Duda Maly. Faqir Mohamad - 
(9) that — ene a 

“Where a decree is obtained ina suit brought ` 
under s, 77 -whether or not an appeal against thé said: | 
decree is contemplated or preferred by the, other. 
side, the plaintiff must execute the decree by: pre-. 
senting the document for registration withid 20° 
days of the passing of the decree by the original Court: 
and if plaintiff omits to do so,he cannot thereafter, (i.e, 
after the expiry ofthe said period of 30 days) present < 
the document for registration and the decree consequ- - 












“ently becomes inoperative and all rights under it 
lapse.” : i 


We have every sympathy with the pláint-... 
ifis. Obviously it was through a bona fide 
mistake that they did not represent the 
accument cn the passing of the decree on 
registration before the 
Sub-Registrar. For this bona fide mistake 
they are going to sufer very heavily, and 
itis really a very hard case for them, 
Unfortunately hard cases cannot be allowed 


(8) 70 P. R. 1887. 
(9) 120 P, R. 1888, 
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to make bad law. To our minds the pro- 


visions of the law are clear and. so are the 


provisions of the decree which.they obtain-. 


. ed. Obviously wecannot go . behind the 
. decree, and asthe- decree of 4th October, 


1926, directed that the document should be ` 
presented for registration in accordance’ 
therewith and asit has not been presented’ 


we are constrained to hold that plaintiffs 
lost all benefits under that decree as laid 
down bythe Punjab Ohief Gourt in the 
rulings referred to above, 

The only argament advanced by the 
learned Oounse! for appellants is that by 
getting the deed registered under the 
ex parte decree, appellants gained an adyan- 
tage andethat therefore, it was necessary 
for the defendants to have applied either 
to tho court orto the Registering Officer 
to annul thatadvantege, when they got the 
ex parte decree set aside, that until and 
unless some process was taken out by the 
defendants the advantage gained by appel- 
lants stood in tact, and, therefore, on- the 
passing of the decree on the merits, that 
advantage became indefeasible. 
presume that this argument proceeds on 
-the analogy of the provisions of s, 144, 
» Civil. Procedure Oode, but we are unable 
-to support it. It might have been different 

_4cif.money. had changed hands or possession 
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BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Suit No, 1013 of 
uel yan 1931. 

June 28, 1932, 
Wania J. ` 
LASSOO & SONS—PLAINTIFF3 
7 versus ` 7 
KRISHNA BAHADUR NEPALI— 
DEFENDANT. 

Civil Procedure Code (Act V of 1908), O. VIII, +. 
6—Set-off—Subject-matter of set-off not within 
territorial jurisdiction—Defence of set-off, if enter» 
tainable—Set-off and counter-claim, distinction bete 
ween, : 

Under O. VIII, r. 6, Civil Procedure Code, the 
amount of the set-off must be within the pecuniary 
limits of the jurisdiction of the court in which the 
plaintiff's suit is brought. But it is open to the 
court to entertain a set-off as a defence to an action, 
even in’ acase where ifa suit were filed in respect 
of the subject-matter of the set-off such a suit may 

jurisdiction of the 
court. 3 

Quere :—Whether the court can give a decree to 
a defendant in such a case, if the amount claimed 
by way of set-off is in excessofthe plaintiff's claim. 

Set-off and counter-claim distinguished. Vithal- 
das v. Hyderabad Spinning & Weaving Co. Ltd. (2), 
referred to. aie 

Mr. E. B. Ghaswala, for the Plaintiffs 

` Messrs. Lalji Goculdas and H. D, Banaji, 
for the Defendants. : 


Judgment.—[ After dealing with the 
facts and evidence of the case, His Lordship 


. of immovable property. had passed. But 
ol this isnot a case .were appellants had 
jaken‘under the ex parte decree any material 


arrived at the cenclusion that the plaintifis’ 
claim came to Rs. 1,925, and the defendants’ ° 
claim to Rs. 1175 and proceeded :—] ` 


“thing~ “which could have been refunded 
if..‘proper . proceedings had been taken. 


“Sofar as defendants were concerned, they - 


:, had taken. proceedings to set aside the 
J-e% parte decree, and we do not see how it 
‘can be said that it lay upon them to 
“take further proceedings to get the registra- 
“tion effected under that decree cancelled. 
_ It is nota case where estoppel arises. If the 
‘view.of the law we have taken above is 
correct, defendants were perfectly justified 
in; considering that on the setting aside 
of the ex parte decree, the registration had 
ipso facto failed and that, therefore, it was 
. mot necessary for them to take any further 
proceedings to get it cancelled, 

For the reasons given above we are con- 
strained to agree withthe learned trial 
Judge and dismiss this appeal, Qonsider= 
ing the peculiar circumstances of the case, 
we leave the parties to bear their own 
costs, f 

A. Appeal dismissed. 


The important question, however, is 
whether the defendants are entitled to 
set-off the full sum of Rs, 1,175 against 
Rs. 1925 due by them to the plaintiffs. 
Under O. VIII, r. 6; ofthe Oivil Procedure | 
Ocde, a defendant is entitled to set off any 
ascertained sum of money against the ' 
plaintiff if inter alia itis legally recover- 
able. In this case the amount sought 
to be set off was in respect of dealings 
which took glace in, Oaleutta and as the 
plaintiffs carried on business in Kashmir, ` 
it was argued:that this court had no 
jurisdiction to entertain the set off. It is 
clear from the terms of O. VIII,r. 6, that 
the amount: of the set-off must be within 
the pecuniary limits of the jurisdiction of 
the courtin - which the plaintiffs’ ‘suit ‘is 
brought, that is to say, it cannot exceed the ` 
pecuniary jurisdiction of that court. The ` 
nature of the set-off must also be within 
the cognizance ofthe court anda court 
cannot entertain a set off, if its nature is 
such that if it is made the subject-matter of 
aseparate suit it will not come within its 
juriediction. Pleintiffe’ Counsel relied on `- 
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Beni Madho v: Gaya Prasad (1), but that 
decicion is based upon the facts of that 
case. It was a suit for arrears of rent in 
a revenue Court, and it was held that the 
revenue Court was not competent to deal 
with tke cet off of a nature. which was not 
Within its jutisdiction. The same principle 
is also Jaid cown in Balsbury; Vol. XXV., 
page 4:4, wherein it is stated that no court 
has juriediction to entertain a defence of 
set-off, unless the subject of the set-off is: 
in its nature such that it may be made a: 
subject of a crose-action or counter-claim: 
in the court. It cannot be said: that this 
court cannot take cognizance of a claim. of 
Re. 1,175, but it was argued that this 
court cannot enfertain the set-off because 
it would have’ no jurisdiction if a crosg- 
suit was filed in respect thereof . against 
the plaintiffs. In this respect, however, 
the distinction between a cet-off and a 
counter-claim must be borne in mind, 
Tn one sense both ‘are cross-actions, but a 
set-off is also a ground. of defence, If 
established, it affords an answer . 
to the plaintifs’ claim either wholly or’ 
pro tanto, for a set-off istreally a debt claim- 
ed by a defendant against the plaintiff’ 
balancing adebt claimed by the plaintiff 
against the defendant. A counter-claim, on 
the other: hand iş really a weapon of offence 
. and. enables a defendant to enforce a claim 
against the plaintiff as effectually as in an 
independent action, It is allowed to be 
pleaded by the defendant at his option, 
subject to certain - rules, in order to avoid 
multiplicity of proceedings between the 
parties. Reliance was placed by Counsel 
for the plaintiffs on O, VIII, r. 6, sub-r. (2), 
which says that a written statement 
containing a set-off shell have the same 
effect asa plaint ina cross-suit; but that 
is so in order to enable the court to 
pronounce a final judgment in respect of 
both the original claim and the set-off, 
A éget-off and a counter-claim, therefore, 
are essentially different, and in India we 
are governed by O. VIL,r. 6 of the Civil 
Procedure Code, and the High Oourt Rules 
as regards set-off, and by the High Court 
Rules only as regards counter-claim. This 
distinction has been brought by the Appeal 
Court in Vithaldas v. Hyderabad Spinning 
& Weaving Company Lid. (2)in which it 
was held that if the defendants were to- 
file a separate suit on the subject matter 
of their claim in that suit this court would 


(1) 15 A.404; A. W. N. 1893, 168, 
(2) 67 Ind. Oas. 326; 24Bom. Le 


R. 328; 47-B, 182; 
AL R. 1923 Bom, 24, 
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have no jurisdiction to try it, as the.plaint- 
iff resided outside jurisdiction and the 
whole cause ofaction arose outside juris- 
diction. A set-off, ‘however, cannot only 
be the subject-mattter of a Separate action, 
butit can also be pleaded as a defence 
when the claim to the set-off, one against 
the other, exists in the same Tight. A 
question might arise whether a defendant 
would be entitled to get a décree for the 
amount of excees over the plaintifi’sclaim 
that is, ifthe amount sought tobe set-off 
excecdb the amount of the plaintiff's claim. 
Thie, however, ia a point which does not 
arise here for decision. Rule 1:6 of the 
High Court Rules prcvides that where in 
sny suit a set-off or counter-claim sis estab- 
lished as a defence against the plaintiff's 
claim, the court may, if the balance is in 


‘favour of the defendant, give judgment 


for the defendant for such balance. Whe. 
ther that rule will also apply if the amount 
in excess is in respect of aclaim on which 
a separate action cannot for want of jurisdic: 
tion be brought in this court, is a point 
which is not free from doubt. It wae 
argued thatthe words legally recoverable 


‘in ©. VIIL r. 6,do not necessarily mean 


legally recoverable in the same court in 
which the plaintiff's suit is brought; but 
for the purposes of the decision in this 
case, it isnot neces:ary to deal with the 
point any further. The amount of the 
defendants’ claim which they are entitled 
to set-off against the plaintiffs’ claim of 
Re. 1,925 is Rs, 1, 175, and therefore, in my 
opinion, the plaintiffs are entitled in terma 
of O. VIIL 1.6, sub-r. (2) to a Judgment 
for the balance. (His Lordship went into 
the other. issues raised fand concluded:) 
I order the defendant to pay to the 
plaintiffs costs of issues Nos. 2 and 3, and 
the plaintiffs to pay to the defendants the 
costs of issues Nos, 4 and 6. The-.costs 
psyable by the defendants to the plaint- 
ifisto be set-off against the costa payable 
by the plaintiffs to the defendants, subject 
to the attorneys’ lien, if any. 

There will be interest on judgment in 
favour of the plaintiffs on Rs. 750 at 6 per 
cent. perannum from this date till pay- 
ment, 


“N/a, Suit decreed, 
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Firat Civil Appeal No. "2246 oF 1928, 
“. Qotober 20, 1932, 
f > HARRISON AND ADDISON, JJ. 
GHULAM ALI AND ANOTEER— PLAINTIFFS — 


wa A 


a. APPELLANTS. A 

o versus `: 

INAYAT ALI AND 0TrERS— DREFENDANTS— 
RESP NDENTS 


Customary Law  (Punjab)-—Alienation—Bhatti 
Rajputs of Shahpur District. 

Nangiana or Bhatti Rajputs of Shahpur District 
belong to the classification ‘Miscellaneous Mussalman 
tribes’ and, as such, have unrestricted powers of 
alienation. i 


First Oivil Appeal from the decree. of 
the Sanior Subordinate Judge, First Olase, 
-Sargodhs, datel the 29th June, 1926. -> 
Messre. Nanak Chand and Nanwa Mal, 
for the Appellants. 
Mr. Mohsin Shah and Malik Tufail 
Muhammad, for the Respondents, 
- Judgment.—Inayat Ali, a Bhatti Raj- 
put (Nangiana) of the Shahpur District 
transferred the whole of his land to Allah 
Din and Ohanan Din, whom he alleged 
to be his sons. Mutation was duly effected 
and the plaintiffs reversioners of Inayat Ali, 
brought the present suit,in the first place, for 


a declaration that these two men Allah Din `” 


and Ohanan Din were not the sons of 
Inayat Ali; and in the second . place, for a 
further declaration that the alienation in 
their favour was null and void. 

The issues framed are:— 

(1) Are Allah Din and Ohaaan Din sons 
of Karam, a Dhoba of Sahna, cDistrict 
Gujrat, and not of Inayat Ali, defendant? 

(2) Are the powers of Nangiana (Bhatti 
a Aa regardiug alienation unrestrict- 
e 

The first issue was desided in favour of 
the pleintiffs; the second against them, the 
fiading being that Nangianas being Bhatti 
Rejpute belonged to the classification 
“Miscellaneous Mussalman tribes”, and 
as such, have unrestricted powers of alie- 
nation. From the decision on the second 
issue the reversioners have appealed and 
the only question to be decided is whether 
the defendants have discharged the. onus 
which was laid upon them or not. ‘The 
riwaj iam of the Shahpur District, which 
has been followed, lays it down quite 
clearly in Answer No, 12:—“A proprietor 
having no son or son's son, can, without the 
consent of the agnate heirs, make a gift 
of immovable property, ancestral or 
acquired, divided or not, to a person not 
related:to him“ This is very definite and 
very comprehensive, and this being the 
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éntry, in the riwaj-i-am it lay upon thé? 
plaintiffs’to disprove it. This they have 
wholly failed to do, They haye adduced? 
some oral evidence of witnesses who are. 
unable to give any instances against, the 
custom as, described in the riwajt am. 
with the exception of one gift. This the 
čourt has rejected, as neither mutation 
nor judgment connected therewith had 
been produced. The court, therefore, has: 
rightly decided that the defendants have 
successfully established the right of all 
“ Miscellaneous Mussalmans” to make such 
an alienation and the introduction - to the 
riwaj i-am shows that those Nangianas 
are included in the comprehensive des- 
cription “Miscellaneous Mussalmans™ ` 
` he appeal must, therefore, fail and is 
dismiesed with costs. a 
A, Appeal digmissed, 
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BOMBAY HIGH COURT 

Original Civil J urisdiction Suit No, 1851 ? 
a aS ee of 1928. 

January 20, 1932. 


Kania, J. 
JAMNADAS PARBHUDAS 
- . AND OTHERS—APPL'CANTS . 
; versus 
BAI SOONABAI anv 0THBBS— 
‘DEyENDANTS—RESPONDENTS. ~ ~ 
Civil Procedure Code (Act V of 1908), s. 28-4 
Rateable distribution—Application for, when to be 
made—Property in hands of Receiver—Leave of 
court, if necessary—Bombay High Court Rules 
(Original Side), rr. $18, 826—Prothonotary's negative 
register—Entry in—Effect—Application for execu-. 
tion. are 
‘cation for rateable distribution under s. 
ay DB Ga Code, should be filed either. 
before or at the time when the court sells the prop- 
erty to the highest bidder. Dattatraya v.-Pandlik 
(3) and Thakurdas sien v. Joseph Iskender (4), 
relied on. [p. 39l oen to be sold is held by :a 


Wh the property 
Heceler apoolited by the court, leave of the court 
is not necessary before | filing an application for 
rateable distribution. [ibid.] | A 

The efect of an application to make an entry in 
the negative register kept by the prothonotary -of 
the Bombay High Oourt is the same as that.of an , 
application for execution of the decree, and when it 
is made before sale, entitles the applicant to share 
in the rateable distribution of the decree under 
which the property is sold. [p. 391, col. 2.) 

Me:sra. C. K. Daphtary and N.. H. Bhag- 
wati, for the Applicants, 

Massre, M. J. Mehta, M. C. Setalvad, N. P. 
Engineer, M.S. Vakil, M.C. Chagla, M. V. 
Desai, J. S. Khergamvala and H. D, Bana- 
ja, for the Respondents, 


” Judgment.—Thiş summons is takeh 
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out to determine the rights of various per- 
sons, who are decree-holders against the 
-. defendants, in property in the hands of 
thiscourt. Exhibit A to the affidavit of 
Ranchhordas Lalltibhai dated June, 1931 
ives particulars as to the dates. and 
‘amounts of the decrees and thé dates on 
-which the partiea made applications to 
tis court for the execution of their dec- 
rees, 

Various contentions have been raised at 
the hearing of the summoné as to the rights 
of the various creditors to get the money. 
The first question’to be determined is the 
construction of s. 73 of the Civil Procedure 
Code, and for the purpore of arriving at 
the decision - the following dates are 
material, The properties originally belong- 
ed to one Vicsji, and the plaintiff-mort- 
gagee in this euit obtained a preliminary 
mortgage-decree for saleon October 31, 
1928, and a decree absolute on June 17, 
1929. Defendant No. 7 was. the second 
mortgagee. There are two . lots: of prop- 
erties with which I am concerned’and they 
are lots Nos. land 4. Lot No. 4 was put up 
for sale by the Oommitsioner on March 17, 
1930, and sold.in enforcement of the decree 
absolute:for sale. Rupees 16,600 were re- 
ceived by way of deposit on that day and 
the balance was received on April 17, 19:0. 
Lot No. 1 was sold by the Commiasioner 
on March 28, 1980, when the deposit was 
paid. The balance was paid”on May 32, 
- 1930. | coal 
` Itis contended by the applicants that on 
a proper construction of 8. 73 the time 
‘before which applications for rateable dis- 
‘tribution or execution should have been 
madeto this court, in order that the ap- 
plicants might share in the surplus sale 
proceeds, is the time when the court held 
` thesale.of the respective lois. The respond- 

enta, other than respondent No. 9, contend 
that’the’ material time is the time when the 
Bale proceeds are actually received by the 
- Commissioner and not the time when the 
sale is first held, In support of their con: 
tenticn they relyon the opening words in 
B, 73, where it is stated that applications 
should be made beforethe aesets are re- 
ceived by the court. Itis contende. that 
in the same section two different times 
should not be presumed to have been pres- 
cribed unlegs the words clearly indicate 
that intention. It is alsocontended that the 
first clause is the governing clause while 
the latter part of the section is only a pro- 
viso and, therefore, the words of the pro- 
vieo could not be go read as tọ make. the 
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Pe ae 1413. 0, 
words therein conflicting with, the opera- 
tive part of the section itself. | , ` ^ 
Tam unable to accept this last contention 
because it appears to me that .the Legisla- 
ture when enacting the new. Civil Procedure 


Code have deliberately altered the.words 


in the first-part of the section. The words 
used in the corrééponding’ 6...” 295 of the 
Civil Procedure Gode ‘of 1482 were. “where 
assets are realised by sale or otherwise in 
execution of a decree”, Those words would 
clearly indicate thatin a case of the present 
kind the assets would be deemed to be 
realised only when the sale proceeds are, 
received, In order. to set at reat -the 
conflicting decisions of the various courts 


the words inthe first partof the section: >= 


have been ‘aliered and the worda" “where. .. 
assets are held by the court” inserted, In: 
the proviso to sub-s. (1), cl. (c), sub-cli (4), 
which would apply in the case of a sale by. 
the court in enforcement of a mortgage- 
decree, however, the words are neither 
“where assets are realised by the court” 


“mor “where the sale proceeds are received 
by the court”, but the words are “prior to 
‘the sale of the property.” The Legislature 


has seen no reasontoalter those words 
in the proviso, it is, therefore, . clear 
that the Legislature not having used the 
same expression or words and not having 
altered the wordsin this proviso, cannot be 
deemed to have necessarily meant that 
the same time should be presumed to Lave 
been fixed for making the application 
under subs, (1) and under cl. (c), sub-cl. 
(4) of the proviso. On the other hand I 
find thatthe provisions for execution of 
decrees as contained in O. XXI, r. 84, and 
the subsequent rules indicate that the word 
“sale” as contemplated by the present Oode 
is the sale when first held and has nothing 


to do with the time when the proceeds 
are received. The authorities also show 
that in execution proceedings a eale. is 


complete when the presiding officer eac- 
cepts the bid and declares the purchaser 
and itis from that time that the property 
vests inthe purchaser and his title com- 
mences. See Jaibahadur Jha v. Matuk- 
dhari Jha (1) and Ramachandra Anant 
Naik v. Lakshman Sambarao Sadekar (2). 
Under s. 65o0f the Civil Procedure Code 
also although the purchaser may get pos- 
session after the certificate of sale is 
issued in his favour, his title is deemed 


(1) 76 Ind. Cas. 113; 2 Pat, 548; (1923) Pat. 190; 4 
P. L.T, 498; A. IR. 1923 Pat, 525, i 

(2) 124 Ind. Oas. 117; 31 Bom. L, R.1271; A. I, R. 
1930 Bom. 81; Ind, Rul, (1930) Bom, 245, 


<! 


ame view and expressed 
-that under cl. (c)of the proviso to s. 73 


-There is no decision of this 
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is declared a purchasér by the selling officer. 
This interpretation of sub-s.(1) and cl. (e), 
sub-cl. -(4).of the-proviso-to that sub-section 


in 8,,23: -finds.support from two statements, - 


which, although obiter, areentitled to high 
respect. I find that in Dattatrdya-v. Pund- 


lik (3) Sir Norman-Macleod, O J, has point- | 


ed out.that whilst in & case of assets being 
received in execution of a money decree 
the time before which the applicants who 
claim’ rateable ditribution should apply is 
the time of the actual receipt of the money 
by thecourt there is a difference in the 
time prescribed when the eale is in enforce- 
ment of a mortgage decree. I aleo find 


that Mr. Justice Mookerjee in Thakurdas 


Motilal y. Josephh Iskender(4) has taken the 
the opinion 


(I), it is plain thatthe point of time for 
consideration is the date of the sale of the 


“property, i. e, the date on which the high- 


est bid is accepted by the Oourt Officer. 
court which 
could throw further light on the point; 
but I feel that having regard to all the 
considerations mentioned above, the con- 
tentionof the applicants, who appear in 
support-of thisapplication, is correct, and 
the material time before which applications 
in the present case should have been 
filed to enable the applicants to claim 
rateable distribution isthe time when the 
two lots were sold by the Commissioner, 
viz, March 17 and 28, 1930, respective- 


ly. f 
. This would leave all the parties to the 


summons except the applicants and ac: 
cording to the contention of respondent No, 
9, that respondent, in the same position, and 
the claims of the applicants and respondent 


_ No. 9, will, therefore, have to be considered. 


As regards the applicants it is contended 
that their application filed in court on 
March 17, 1930, is not a proper application 
as prescribed by s. 51 and O. XXI, r. 11 of 
the Civil Procedure Code, and that ss no 
leave to take out execution was obtained 
from this court before the applicants filed 
their application the same is invalid be- 
cause this court before that date had ap- 
pointed a receiver of the properties in the 
morigage suit. The application of March 
47, 1930, in the last column shows that the 
way in which the applicants sought to exe- 


(3) 58 Ind, Cas. 992; 22 Bom. L. R. 1001 at p. 


1003. 
(4) 41 Ind. Cas 516; 44 O. 1072 atp. 1087; 25 O. L. 
J. 595; 21 O. W. N. 887. 
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cute the decree, and it is there stated as: 
follows: —“By making an entry in the ne~ 


~“ gative register.” The applicants had-ob- 


tained an order for attachment before 
‘judgment in their suit in the-court-at Thana. 
and that was confirmed af the time of the 
decree in their favour and under that-dec:, 


ree they were also given a charge on the.. 
‘properties. They had thus already attach: ’ 


ed the right, title and interest of the judg- 
ment-debtors in the properties in question. 
I have, therefore, to decide what--is the 
effect of the application to make the entry 
in the negative register, I do not find any 
provision for keeping the negative register 
in the Oivil Procedure Code, but in the 
Schedule to the High Court Rules I find 
Rs. 28 prescribed as the charges payable 
for applying for an entry to be made in the 
register. On inquiring at the Prothonota- 
ry’s office I find that acting under rr. 318 
and 323 the office makes an entryin the 
register when an application for execution 
is made in a matter which is pending in 
this court . The effect of an application to 
make an entry in the negative register is 
the same:.as that of an application for 
execution: of the decree, and if aparty ap- 
plied for rateable distribution under 6. 23, 
the Prothonotary’s office would only make 
an entry. in the negative register. An 
entry in the negative register would, under 
r. 323, entitle the applicants to share in 
the rateable 
under which the property is sold. Having 
regard to this practice, the application of 
the applicants would, in my opinion, amount 
to an application for execution of the 
decree, and thesame having been mada 
before any of the lots were sold by the 
Commissioner would be a proper applica- 


tion. 


The second contention against this appli- 
cation also fails, because by -the applica- 
tion the applicants did not seek to disturb 
the possessicn of the court. Leave of this 
court would be necessary only if the pòs- 
session of this court through its officer, 
namely, the receiver, was sought to be dis- 
turbed in any way. If on the other hand 
the application is merely a notice that the 
applicants claim to shars in the rateable 
distribution of the proceeds, the same will 
not amount to disturbing the possession of 
the court and therefore beforé making 
such an application no leave of the court 
would be necezsary. If the application was 
to attach the property in the hands of .the 
receiver such leave wouli be necessary, but 


distribution of the decrea 


¥ 


the application of March 17, 1930, was not.. 


“392 


fore, hold that the applicants are entitled 
to share in the rateable distribution of 
the balance of the prcceeds in the hands of 
the Commissioner. 

[Note.—The rest of the judgment is not material 
for the purposes of this report.—Ed.] , 


N/a Order accordingly, 


wee. 


LAHORE HIGH COURT. 
. Miscellaneous First Civil Appeal No, 1941 
of 1931, . 
November 15, 1937. 
Barns, J. 
NAND SINGH—Fiarntirr 
—APPELEANT 
‘ versus 
SHER SINGH, AND G(THEKS— 
DEFENDANTS-—RESPONDENTS, 

Civil Procedure-Gode (Act B of 1908), 0. XLVI, 


. 7. 5—Punjab Courts “Act. (VI of 1918), s. 18—District 
Judge—Power'-to review order of Additional Judge 
attached to the same District. Ki 

A District Judge has jurisdiction fo hear an ap- 
plication for review of a decree or order mada by 
an Additional Judge on which the latter has issued 
notice, even though the Additional Judge is still 
attached tothe district.’ .Order XLVII, r. 5, Givil- 
Procedure Code, applies- only to a court consisting of 
more than one Judge and a District Judge and an 
Additional Judge are not members of the same court 
but different courts under the Punjab Courts Act, 


Miscellaneous Firat Appeal from an order 
of the District Judge, Ferozepore, dated 
the 27th October, 1931, reviewing the 
order of the Additional District J udge, 
dated the Ist October, 1931, 
` Mr, Fakir Chand, for the Appellant, 

Mr. Jai Gopal Sethi, for the Respondents, 
< dudg.nent —Thisis an appeal from 
an order of the District Judge, Ferc zepore, 
granting an application for review. The 
order sought to be reviewed was original- 
ly passed by the Additional Judge. The 
petition for review was also made to the 
latter and notice was issued by him. The 
case was thon transferred to his file by the 
District Judge and after hearing the parties 
the petition was granted, 

On behalf of the appellant the first con- 
tention raised was that the learned District 
Judge had no jurisdiction to hear the 
petition for review asthe Additional J udge 
was stillattached tothe district, Reliance 
was placed in this respect on r, 5 of 
O. XLVII of the Code cf Givi] Procedure, 
Thet rule, however, appeais to me io apply 
only in the caseof a court consisting of 
more than one Judge. This will be clear 


PHARHO ?,-EMPEROR, 
ên application ~for- the purpose. T, there- - 


` Courts Act, the. Court of 


1411. 0, 


from the wording of the rule itself as well as 
the marginal note. The present petition 
fell under r. 2 of O. XLVII of the Oode 
whieh applies to courts other. than the 
High Oourt. According to the Punjab 
an - Additional 
Judge is distinct from the Court of the 
District Judge (sees. 18 of the Act), and 
the District Judge snd Additional Judge 
cannot be said to be members of the same 
court, This ccntention. must, ‘therefore, 
be overruled: 

On merits the learned Couneel for the 
appellant confessed his inability to support 
the appeal. An appeal from an order 
granting a review is competent only in the 
circumstences mentioned in r, 7 of O. XLVII 
of the Code, and the learned Couneel . 
admitied that no valid ground within the 
purview of thatrule, conld be made out 
in the present case, 

I accordingly dismiss this appeal with 
costs. 

A, Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Confirmation Case No. 3 of 1932, 


and 
Oriminal Appeals No. 37 of 1932, 
April 25, 1932, 

Foein»e, J. O. AND MBHTA, A J.O. 
PHARHO walad SHAHWALI— 
APPELLANT 
versus 

EMPEROR— RESPONDENT., . 

Criminal Procedure Code (Act V of 1898), 3. 164— 
Con,‘ession — Presumption—A dmissibility—Burden of 
proof—Evidence Act (I of 1872), s. 26—Custody’, 
meaning of—Test of admissibility of confession. 

Under the Evidence Act,in the case of a confession 
duly recorded under s. 164, Or. P.O., the presumption 
is that the confession was freely made. The burden 
of showing that aconfession ‘recorded under this 
section is inadmissible lies upon the accused. In 
itself the mere fact of retraction is not sufficient to 
make it appear that the confession cannot be receiv- 
ed. Nevertheless in ordinary cases andas a general 
rule, corroborative evidence is required to show 
both that the confession was freely madeand that it 
is true. 

The word ‘custody’ in s. 26, Evidence Act, though 
not defined implies that there must be some limitation 
imposed upon the liberty of the confessor and that 
the limitation must be imposed either directly or in- 
directly by the Police. Haroon v, Emperor (1), 
applied. 

Per Mehta, A.J. C.—The crucial test as to the 
admissibility of a confessionunder s, 26 is whether 
at the time when a person makes an extra-judicial 
confession he is afree manor his movements are 
controlled by the Police either by themselves or 
through some other agency employed by them for 


-1928 - 
ths prrpore of seouring:such ‘a confession, [p. 398, 
col. 2. n 

Oriminal Appeal from the conviction and 
‘sentence of death passed by the Third Ad- 
ditional Sessions Judge, Hyderabad. 
Mr. Hirdaram Balchand, ‘for- the Appel- 
lant. T 

Mr. C. M. Lobo, Public Prosecutor, for 
the Orown, 


Ferrers, J. C.—The- Additional Səs- -~ 
sions Judge of Hyderabad has convicted 
Pharho of the murder of Bhambhomal and 
has sentencad him to death. Against this ` 
conviction Pharho has appealed and the ` 
centence also comes before us for confirma- 
tion. We deal with both these pisces of 
business together. 

The dverments which the prosecution has 
made are these: - . 

Bhambhomal was a zamindar. He had - 
occasion to collect a few rupees from a ten- 
ant named Jehan Khan. LEerly on the 
morning of the 3rdof August Bhambhomal 
saddied and bridled his horas, Two Hindu 
zamindars had recently been murdered: in 
the neighbourhood, Bhambhomal therefore 
took with him aloaded gun, Thus accoutred 
he mounted his horee and rodeaway. He 
never came home again, Later on the same 
day a witness (Ex. 13) was transplanting 
paddy in his field. He looked up and saw 
a horse. Saddle and bridle it had none; but 
the beast.itself was known to this witness, 
It was Bhambhomal’s horse. That evening 
the witness took the animal to the place 
where it belonged. Bhambhomal’s people 
were not at first very seriously perturbed, 
They supposed that the horse might have 
broken its halter and strayed away. They 
expected the owner to return on foot. Oa 
the following .morning Bhambhomal was 
atill missing. His people therefore went 
in search of him. The news had come to 
the ear of a neighbouring camindar who is 
also a Hindu. This man, whose name is 
Verhomal, met the trackers near Ohibhar’s 
village. ‘They went to Jehan’s water wheel 
and there they heard that cn the previous 
day. Bhambhomal had been there, They 
followed the tracks of the horse right up to 
the hedge of the accused. They heard the 
people talking inside the house but they 
did not callto them. They observed that at- 
tempts had been made to obliterate the 
toof marks of the horse and some suspicion 
began to dawn in their minds. Verhomal 
sent Kiritmel to carry word to the Police. 
Kiritmel made his report accordingly. He 
said, “Bhambhomal has disappeared. He had 
ro quarrel withany one. He may have been 
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drowned. Hs may have goneoff somewhere, 
He may bave been murdered. I know nge 
thing further. I bring you the newa and I 
request you to make enquiries.” On this 
the Head Oonstable despatched a Sowar who 
is Ex. 15. This Oonstable overtook the 
search party on the bankaof Dadwah, At 
that time-they were only looking for a mis- 
sing men, But they soon received inteli- 
gence “ which gave the known facts an 


‘uglier look? A: telephone massage came in 
Saying that -a corpse had flosted past a 
-sluice on the canal. 


The sowar rode off 
down the ‘stream... On the 6th of August 


-he spied a dead boady floating in a branch 
which takes off from the Dadwah. This.. 


body was discovered to be Bhambhomal’s,- 


There was no doubt that Bhambhomal had 


been murdered, Two clashing blows had 
almcst divided the head from the body. 
Information was at onca sent to-the Police 
Station of Neawabshah’~ But the Sub. 
Inspector was already at the scene of the 
offence. He.had arrived there on the 5th 
of August at 7 P: m. He took note of those 
facts which had already b¥en discovered 
and on the morning “ói the 6th he “sent. 
Wadero, Haji: Amin, :Bhugro Khan and 
Abdul .Wahid . for enquifies. He gave no 
names to them`but told them to enquire 
from the persons at whose cullivation the 
prints were found and from others also, 
On the same day at 6-50 in the evening the 
three zamindars returned to the Bab- 
Inspector. They said that they had dis. 
covered who did the murder. Pharho had 
told them he and two others had mur- 
dered Bhambhomal. He told them also why 
and when and where. The Sub Inspector 
thersupon made enquiries from the accused 
and arrested them, The greater part of 
the answers which the ascused made to 
these enquiries the Police Officer had been 
obliged to pass over in silence. There gre 
however certain facts to which he is allow- 
ed to dapote Pharho brought both the 
Bub Inspector and the observers to hig 
paddy cultivation from which he produced 
a gun. lt was hidden in mud and water, 
It was Bhambhomal’s gun. Paarho then 
pointed out the place where the deceased 
Bhambhomal had been killed. He took the 
party to the northern bank of the Dadwah 
where he removed a little dust and pointed 
to blood marks on the ground. Theearth 
was ecraped and sent to the Chemical 
Analyser in a tin box. The Chemical 
Analyser has reported that he discovered 
human blood in it. After this Pharho 
and his fellow prisoners were seat to a 
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Magistrate 
Magistrate ] 
gave the usual cautions. Soma time was 
given to Pharho for reflection. His 
statement was then recorded. He said:— 
“About 7 days back Bhambhomal went to Ohibhar 
Dhari's village in the morning along the bank of 
Guriwah. Our houses are situate near the bank of 
Guriwah. Isaw Bhambhomal. I told my brother 
Karim Baksh. We then consulted among ourselves 
to murder him when” he came back. We both 
went and sab on the bank of Guriwah. My brother 
hid himself behind atree. Shortly after sunrise 


of the First Olase. 


we saw from a distance that Bhambhomal was com- . 


ing. Whenhecame near me, I laid one hand on his 
gun and the other on the rein of his horse. Bham- 
bhomal jumped down and ran, away. He dropped 
his gun. Hecrossed the. Guriwah and plunged 
into the Dadwah. Both my brother and I- followed 
bim. Bhambhomal swam theDadwah to the other 
‘side. Wefollowed. ‘We caught him and we murder- 
ed him: My brother held him. He had no hatchet. 
Thad a hatchet andI murdered him.” 

After this the proceedings followed the 
usual course. The prisoners were com- 
mitted tọ- the Sessions: Court and there 
they.-were:tried | and ‘Pharho was convicted 
and: senteneed..:* Against that conviction 
Pharho has appealed ‘and the sentence 
has come up: for confirmation. 

| The piece’ of evidence which the Orown 
‘has put in the “forefront of this case is-the 
-atatément made by-Pharho himself. What 
that statement was.has already been set 
forth among the averments, made by the 
Orown, Such a statement raises two ques- 
tions:— f 

lst. Was this confession freely made? 

2nd, Is it true? ; 


Each of these questions entails a separate 
consequence, If the answer to the. first 
is “Yes” then theevidence may be admitted 
to the record and taken into consideration. 
Ifthe answer bə “No” the evidence will 
neither be received nor diacussed. 

Now such confessions are recorded under 
5. 164 ofthe Code of Criminal Procedure. 
That section requires that the Magistrate 
shall make at the foot of his record a memo- 
randum in the form provided by the section 
itself, These requirements the Magistrate 
has duly fulfilled. The law laid down by 
the Evidence Act is to the effect:— 

Tn the case of a confession duly recorded 
under s. 164 the presumption is that the 
confession was freely made. The burden of 
showing that a confession recorded under 
this section is. inadmissible lies upon the 
accuse?, In itself the mere fact of retrac- 
tion is not sufficient to make it appear 
that the ccnfession cannot be received. 
Nevertheless in ordinary cases and as 8 
general rule corrobora:ive- evidence is 


PHARHO V, BMPEROR. 
That. 
took the usual precautions and... 


1411. ©. 


required to show both that the confession 
was freely made,and‘that itis true 

Now in the present case the learned Judge 
had no doubt that the confession which the 
Magistrate has recorded was freely made. 
He saya thatthe conduct of Pharho shows 
that he was willing from the beginning to 
own up Pharho himself says much: the 
game thing. Hia words are:— 

“I confessed before the Magistrate because he 
made enquires from us in the Doulatpur Thana and 
we were told thathe was Inspector of Police.’ 

Pharho' miy perhaps have been advised 
that before a Sub Inspector of: Police a 
a confession could safely be made because 
evidence of it would ba excluded ‘under 
s 25. If sohis advisers did not fully 
apprize him of all the relevant sections of 
the Evidence Act. Section 26 sayst— 

“No confession made by any person whilst he is 
in the custody of a Police Officer, „unless it 
be made in the immedidte presence- of a Magis- 
rate, shallbe proved as against such person... 
The section does not say ‘in the imnie- 
date presence of some one whom the confes- 


‘sor knows or believes to bea Magistrate.’ 


On the contrary s. 29 says if the: confession :. 
is otherwise relevant, it does not become . 
irrelevant merely in consequence, of: a. . 
deception practised upon an accused person. ` 
There is not the slightest reason to belive 
that any deception was really practised 
upon this accused. On the contrary the 
Magistrate carefully removed the accused 
from the custody of the Police and placed 
him in the custody of his Revenue Naik. 

The Polica Constable was dirécted to 


‘leave the premises and the accrs2d was 
warned that he was in the presence 


of a 


Magistrate; that he was not bound to make a 
confession; and that any statement he might 
make would be taken down in writing and 
may thereafter be used against him. How- 
ever, as the law stands, even if Pharho 
had been deceived into the belief that the 
Magistrate was a Police Officer, still that 
deception would not be sufficient to make 
hia confession irrelevant. 

There remains the second question :— 

Isthe confession true? 

On thisit is permissible to take into con- 
sideration part of what Pharho said to the 
Sub-Inspector. Section 27 provides that 
when any fact is deposed to as discovered 
in consequence of information received 
from an accused person in the custody 
of a Police Officer, so much of such informa- 


tion, as relates distinctly to the fact 
thereby diecovered, may be proved. 
Exhibit 27 is a mashirnama. In the 


presence of three observers who have 
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signed that document Pharho produced 
the gun from the placé in which it had been 
concealed, 3. disc 
truth of that part: of the confession which is 
in these worde 


“I had taken away that gun and had concealed it 
in theground in our cultivation but I subsequently 
produced it:before the Sub-Inspector.” a 


Exhibit 30 is another mashirnama. It 
saya that’ inthe presence of observers 
Pharho pointed out a place on the Bank 


of Dadwab. Brushing away the dust he- 


showed that the ground was drenched with 

. blood. This discovery confirms that part 
of ‘the: confession which 
words:— 


“The deceased bled profusely at the time of murder. 
murdered him was dry. 


The place where we 
We dug much blood from ‘there and threw it in 
Dadwah but’ there still remained some which 
was seen by the Distriét Superintendent of Police on 
the scene,” | 


.' Further corroboration of the truth of the 
confession is supplied in another way. 
Exhibit 31 is another mashirnama. It 
_. shows: that in the presence of observers 
„n ~ whoshave signed the document the follow- 
` eing’experiment was tried: 
. -“Astracker who bad followed the tracks 
“toiandfrom the place of the murder was 
concealed in a closed room... The three 
suspected persons were then mixed with. 
ten others, They were then made to walk 
‘along the Doulatpar Dour Road. They 
were allowed tochoose the place in the 
row at which they would stand. After 
this had been done the tracker was brought 
out. He picked out the footprints 
Pharho and others and said that they 
were tbose which he Lad seen on the scene 
of the offence. 

This evidence has been treated vary lightly 
by the learned Judge. He seems to dis- 
card it; and he has given his reasons in 
these worde:— 


‘It is impossible that the Paggi could not have seen 
the footprints of the accused and the accused them- 
selves before the test.’ 


The double negative ia redundant. The 
sentence seems to menu that it is possible 
that the Paggi might have seen the foot- 
prints of the sccused before. Now this of 
course in no way discredits the Paggi’s 
evidence, Itis the case of the Orown that 
the Paggi hau seen those footprints before, 
He had seen them at the place of the 
murder, What the learned Judge mears is, 
no doubt, that it is possible that before the 
test someone may have pointed out Porro 
to the tracker and mayghave said to him, 

eee isthe man whose footprints you are to pick 
ou 








Now it is assumed as an undoubted fact 
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out from among the mixed tracks of people 
coming and going upon the high road, the 
tracks of any -one who had been pointed 
out to before, Itis therefore not disputed 
that the Paggi who had seen the tracks at 
the scene of the murder would b> able to 
distinguish those same tracks elsewhere. 
Now the’skill of the expert being thus ad- 
mitted, the only question is whether he has 
exercised that-skill honestly. But this was 
a murder triel and in a trial for murder it 
is a very dangerous thing to give false 
evidence, No attempt has been made to 
show that any inducement, threat or pro- 
miee was brought to bear upon this witness, 
He has been. cross-examined. But the 
Gross examiner did not attempt’ to elicit 
anything of that kind. The facts stand 
thus. Here is -a-witness who „had skill 
enough to identify elsewhere: ‘the tracks 
which he had seen at the- place-.of the 
murder, He was giving. evidencs:.in. a 
murder trial. : No. reason. why “he ‘should 
give false evidence. has, been suggested. 
But a reason why-hè should not give false 
evidence is as clear as‘ possible and’ as 


‘a 
cogent as possible.. Under -s. 194 of the” .~ 


Indian Penal Code,, such. false evidence. 


might involve a capital sénteiice,. I am not, “sr 


therefore inclined ‘altogether to dismiss’. 
from consideration the evidence of this 
witness, 7 

An additional adminicle of proof isto be 
found in the confession which Pharho is 
said to have made to the zemindar Abdul 
Wahid. By the evidence which Abdul 
Wahid has given on this point I have not 
myself been very much influenced. But the 
court below has admitted that evidence to 
its record. I am not saying that in so 
doing that court did wrong. 

The question turns upon the Evidence 
Act, s, 26. That section says ‘no confession 
made by any person whilst he is in custody 
of a Police Officer shall be proved against 
him.’ The word “custody” has not been 
defined by the Act. But the ordinary 
sense is sufficiently clear. Two things 
there must be. Furst, there must be‘some 
limitation imposed upon the liberty of the 
confessor. Seconly, this limitation must be 
imposed either directly or indirectly by 
the Police, It is in this sense that the law 
has been laid down by this court in a 
series of decisions culminating in Haroon 
v Emperor (1), 

Now in matters of this kind it is necessary 

(1) 141 Ind. Oas. 215; 265, L. R. 1; A. I. R.1932 
Sind 149; (1932) Or.Cas, 685, ' 


” 
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for the Police who are investigating acrime 
to know exactly how the law stands, There 
are indications which suggest. that 
the requirements on which this court insists 
were well known to the Officer who carried 
out this investigation, That Officer says 
that when he sent out the zemindars to 
make enquiries he gavə them no names 
but he instructed them to inquire generally 
both from those persons tbrough whose 
fields the footprints had been traced and 
alco from cthers. In what he says on this 
point the Inspector is borne out by the 
zemindar himeelf. He is careful to say 
that, 
ae Inspector directed inquiries to be made both 
from the accused and also from others. He did not 
tell us particularly ‘to produce the accused before 
him.” 
The Suk+Inspector himself expressly says 
that until 6-30 p. m on the evening 
of 6th August; after the confessions 
to the zemindars had been made, the Sub- 
Inspector had not so much as set eyes upon 
the accused. bie 

This testimony the learned Judge appears 
to have discredited: “To support his con- 
clusions he relies upon a casual statement 


made bys witness Thawerdas. This state- 


ment was not made in the Sessions Court. 
In that court the Orown did not examine 
Thawerdas. He had however been examin- 
ed inthe Committing Magistrate's Oourt. 
He was therefore tendered for cross-exami- 
nation. The defence seized their oppor- 
tunity. They cross-examined Thawerdas. 
This witness said that he saw the accused 
for the first time when they were brought 
to the bungalow after sunset by the three 
zemindars. This evidence is exactly in 


accord with the story of the Sub Inspec-* 


tor. But it so happened in the Committ- 
ing Magistrate's Court the witness had 
used these words:— 

‘In the morning I again went to the Police in the 
bungalow at Thul. I saw the accused there.’ 
The learned Judge has treated this 
passage 68 if for “there” he read “then,” 
He says that it clearly ehows that Thawer- 
das had seen the eccused at the Thul 
pungalow on the morning of the 6th. But 
this suggestion was put to the witness in 
cross-examination in the Sessions Oourt. 
The .witnees there distinctly denied that 
his words could bear the sense which the 
Judge has put upon them. He says:— 

‘Next morning I went to Thul bungalow at sunrise, 
The accused were not there.’ 

What appears to me to be true, is this:— 
The Sub-Inspector thought it possible that a 
confession might be made to the zemindars, 


rad 
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He wished to bein a position to prove such 
a confession. But he was well aware of 
the provisions of thesEvidence Act, s. 26. 
He was careful to do nothing which might 
shut the door of that section against evi- 
dence which he wished to bring in. In 
particular he was careful to avoid the 
mistake which was made in the case of 
Haroon v. Emperor (1). In that case the 
mashiranama recited in clear terms that the 
‘accused had been first secured and that 
they were handed over to mashirs for the 
purpose of enquiring from them about the 
true facts, The evidence thus obtained was 
held by this court to be irrelevant. In 
that decision I fully concur: But the 
facis in the present case are different, and 
they appear to have been ‘studiously diffe- 
rentiated. I see no sufficient’ reason for 
thinking that the evidence of Abdul 
Wahid on the subject of the confession 
made to him is excluded by s. 26, 

I take this occasion to observe that in 
my opinion the manner in which the 
learned Judge has dealt with the evidence 
about this confession is not what the 
Evidence Act intends. The court allowed 
Abdul Wahid to testify to thesa words;— 

“Pharho said that he had murdered Bhambhomal.” 
This is followed by about a score of lines 
of type which give the confession in detail. 
The Assessors were allowed to hear all 
this. The Judge wrote it down with his 
own hand. No objection seems to have 
been raised at the time, and it was not 
until the Judga was writing his judgment 
that he came to the alternative conclusion 
either that no confession whatsoever was 
made to zemindars or that if at all any 
was made it is inadmissible in evidence. 


‘Here there is evidently something amiss, 


That which is not admissible should never 
have been admitted. As socn as the pro- 
secution puts a question which might evoke 
the answer “he tcid me tnat he did it” or 
words to that effect, the Judge, if he 
has any doubt, should intervene at once, 
The duty of preventing the production of 
inadmissible evidence is laid upon the 
Judge by the Oode of Oriminal Procedure 
s. 29%; and for the discharge of that duty 
facilities sra provided by the Evidence Act, 
s. 165. The question is, shall this evidence 
be admitted ? 


The moment to answersuch a question 
is the moment when the evidence is knock- 
ing for admission st the door. It isa ques- 
tion which should be answered before the 
words are allowed to pass the lips of the 
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deponent. Once the thing has been said 
the mischief has ben, done. It is usele:s 
for the Judge after he. has received 
the opinion of the Assessors to decide in 
the privacy of his Onamber that of the evi- 
dence which was led beforathem an im- 
portant part ought to have- never baen 
admitted. It was admitted. The Assessors 
heard it said and it doesnot appear that 
they ever received from the Presiding 
Officer any suggestion that they should 
expunge it from their memory. This de- 
cision the Judge himself did not make 
until he was writing his judgment, Even 
when he had made it he did not act upon 
it himself. The narrative part of his judg- 
ment bégins,with the words :— 
“The facts of the case are as follows" :— 

Amongst those facts, and without any 
reservation, it is said ; 


“On enquiry the three accused confessed tovhave 
committed the murder of Bhambhomal.” 


At a later stage the Judge discussed 
the circumstances. Has decided to direct 
himself to dismiss this part of his record 
from his mind, He goes on :—‘Omitting 


that part of the evidence from considera-. 


tion there remain’ such and such things. 
One such thing is the confession recorded 
by the Magistrate. That this confession 
was freely made the Judge does not doubt, 
But in considering whether it was true he 
Bays :— 

“In his confession to the Magistrate, Pharho has 
undoubtedly not given the whole truth because to 
the zemindars Abdul Wahid and others hehad stated 
that three of them had committed the murder but to 
the Magistrate he stated that only two of them did 


it.” 
That is to say he not only uses 
evidence to contradict the 
confession recorded bythe Magistrate, but 
he uses it as if it were evidence undoubt- 
edly true. On the strength of it he declares 
that part of the confession to the Magistrate 
was undoubtedly incomplete. ; 
These procsedings are mistaken, The 
mistake is grave, Under the practice 
formerly in force in England the improper 
admission of a single question would be 
sufficient reason for quashing a conviction. 
Under tha Evidence Ast this consequence 
is forestalled by s. 167, Under that saction 
it is necessary to decids two questions, They 
ara i— 
Waa 
ed? 
And if so, is thera withoutit evidence 
sufficient to justify the conviction ? 
Ido not agree with the learned Judge 
in thinking that he did wrong in admitting 
evidenss, But even if the confession to 


the evidence wrongly admitt- 
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Abdul Wahid was! wrongly admitted, the 
other evidences to my mind, is concla- 
sive. 

From what has bean said it willappear 
that in my opinion the evidence against 
Pharho i3 even stronger than it appeare to 
be from the convicting judgment of the 
Sessions Oourt. 

For there reasons I would dismiss this 
appeal. ` 

No reasons have been shown which would 
justify us in mitigating the normal penalty 
for murder. The murder appears to have 
acted with malice aforethought. Murderé 
are rifein this District, It is necessary that 
in cases of murder when such s murder is 
clearly brought home to the offender thé 
full penalty allotted by thelaw to such an 
offence should be imposed. 

I would, therefore, confirm the conviction 
and sentence. ek : 
` Mehta, A. J. C.— It goes with- 
out eaying that we have only dealt with 
the case as against the appellant Pharho, 

The issue for determination here is whe- 
ther the conviction of the appellant for 
the offence of murder of Bhambhomal- 
recorded by the learned Additional Sessions 
Judge of Hyderabad, is or is not justifiable. 
upon the evidence in the case. Ca 

In the first place, according to the prose- 
cution, the appellant admitted his guilt 
before three respectable zemindars. Speak- 
ing for myself I should be inclined to 
agscrike a very high probative value to an 
extra-judicial confession of guilt by a 
person before he is taken into Police 
custody. The proof of euch confession 
should however be very convincing, parti- 
cularly when it is not reduced to writing. 
The trial Judga..obeerves in-his judgment 
that he is of opinion that, 

“The, accused made no confession whatsocver to the 
zemindars; and .if at--all he made any, ib was made at 


the time when he was in Police custody, and therefore, 
inadmissible in evidence,” 


Fhree questions therefore arise for de- 
termination :— 

Firstly, whether no confession was made ? 

Seconaly, whether, if any confession was 
made by the appellant, there is any bar to 
the proof of it under s. 26 of the Indian Evi- 
dence Act? 

And thirdly,if the confession is relevant 
and can be proved against the appel- 
lant, what value should be attached to 
it? , 

The learned trial Judge does not give 
any specific reasons for coming to the con- 
clusion that the appellant Pharho made 
no confession whatsoever in the presency 
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of the zamindars. What appears to have 
influenced the mind of the Judge is that 
one cf the accused namely Ghulam Maham- 
mad when taken into custody by the Police 
after coming from zamindars pleaded ignor- 
ance. Jf the argument underlying the 
conclusion is carried to its logical ead, it 
would come to this that the appellant who 
by implication did not plead ignorance 
must have made a confession. It would 
however bea dangerous method of ratioci- 
nation and should therefore be avoided. 
Having regard to the respectability of the 
gamindar Abdul Wahid (Ex. 25); having 
regard to the fact that on the very next 
day, the appellant along with the other 
co-accused Karimbux was marched off toa 
place 30 miles distant in order to have 


their confessions recorded by 8 
Magistrate, it does not appear to me 
to be in the least improbable that the 


appellant had owned up, something as 
deposed to by Abdul Wahid. I am there- 
fore not prepared to concur in the finding 
that no confession must have been made 
by the appellant in the presence of the 
zamindars, 


_ The next question is, whether if the 
appellant did make a confession, the proof 
of it should be forbidden on the ground 
that the appellant was in ‘Police custody 
at the time he confessed. On this point 
the learned Seseions Judge has merely 
relied on certain discrepant etatements 
made by the witness Thawerdss in order 
to come to the conclusion that the appel- 
lant must have been in Police custody when 
with the zamindars, He./has not given 
cogent reescns why he should -brush aside 
the testimony:,.of the zamindar . Abdul 
Wahid (Ex. 25) and the -Polica inspector, 
Pandhi Khan (Ex. 40)“according to whom 
the appellant was produced _ before 
the Police on the evening. of 6th 
August—that is after the .appellant had 
cleared his breast in the presence of the 
zamindars. It may be 


having made initially one mis statement 


persisted in it till he made a muddle of iit ` 


all by trying to improve upon the mistake, 
He, however, is positive that when he went 
to the Thul bungalow where the Police 
were encamped on the morning of the 6th 
of August he had not seen the appellant 
there. Even if the Police Officer, as is not 
altogether unlikely, knew the view of the 
law taken by this court in the case of Haroon 
y. Emperor (1), and studiously refrained 


from taking the accused into his custody, 
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that is not a good ground for ruling out the 
confession if it was sctually made before 
the accused's movements were so to say 
controlled by the agency referred to in 
s. 26 of the Indian Evidence Act, 
namely the Police. The crucial test is 
whether at the time when a person makes 
an extra-judicial confession he is a free 
man or his movements are controlled by 
the Police either by themselves or through 
some other agency employed by them for 
the purpose of securing such a confes- 
eion. Since 1 am eatisfied that the state- 
ment of the zmindar Abdul Wahid that 
the appellant had confessed before, he was 
made over to Police custody is not proved 
to be untrue, I see no reason why. --wé. 
should not -proceed upon the assumptionthat 
the appellant did makesome kind of incri- 
minating statement before the zamindars. 
(The: learned Judge considered the probá- 
tive value of the statement and the other 
evidence in the case and proceeded :|— 
Last of all the confession made by the 
appellant before a Magistrate has been 
relied on by the prosecution. In regard 
to that confession, the learned Judicial 
Commissioner has dealt with the argu- 
ments of either side at great length and 
I do not propose to traverse the same 
ground once more, The Magistrate has 
been examined in this case and we have 
the benefit of his evidence. The appel- 
lant in the Seseions Court (Ex. 46) did not 
deny the fact of the confession. Nor does 
he deny it in his memorandum of appeal. 
His contention is that he did not know 
that the authority before whom he was 
making the statement was a Magistrate. 
On the point there is no positive finding 
of the learned Sessions Judge. There is, 
however, the sworn testimony of the Magis- 
‘trate himself Mr. Sitaldas (Ex. 6) in which 


‘he says :— 


“I informed the accused that I was a Magis- 
trate.” 
There has been no cross-examination with. 
regard to that statement worth consider-" 
ing. Iam not inclined to believe that | 
the appellant was ignorant of the authority 
before whom he was confessing, 88 we 
have the positive evidence of the Magis- 
trate that the appellant knew that he was 
confessing before a Magistrate. The fact’ 
the appellant was warned that whatever 
statement he made would be used against 
him would go to show that the appel- 
lant was under no delusion when he made 
the confession before the Magistrate, 
There wa also a question put to the 
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appellant whether he had been given any 
inducement, threat’ or promise by the 
Police or anyone else to-induce him to 
make a confession, Surely from this ques- 
tion it appears there could not have 
remained any doubt in the mind of the 
appellant that he was not confessing before 
a Police Officer even if he had been at 
first given such an impression. It makes 
no difference even if the appellant believ- 
ed that he was confessing before a Police 
Officer and not before a Magistrate end 
even if this belief had arisen as a result of 
misrepresentation made to him by the 
Pli¢e, Section 29 of the Indian Evidence 
Act“is‘a complete answer to euch a plea, 
` „Tha. learned Sessions Judge while dis- 
cussing: the confession of one of the 
co accused Karim Bakhsh observes that 
thére is a. close. resemblance in minor 
details between the confession of the 
accused Karim Bakhsh and theconfession 
of the present appellant Pharho. Since I 
have not been considering the case of 
any other accused but that of the appel- 
lant I have confined my attention merely 
to the confession of the appellant himself 
which is Ex. 7 on the record. His was 
the first to be recorded. It is so full of 
details and the description is so realistic 
that I am not inclined to think that the 
whole of that statement, at any rate, the 
material part in which the appellant 
describes the murder, is the result of 
tuition. The appellant himself does not 
say that what he confessed was false or 
that he was tutored as regards what :to 
say. A country yokel drawing on his 


imagination if asked to describe a scene - 


which he had not witnessed is- sure to 


fumble. The narrative given by the ap-. 
pellant is perfectly consistent and- it also . 


receives corroboration in parts from the 
evidence on the record. I am, therefore, 
not inclined to disregard the effect of 
the appellants confession. 
of the same opinion as the learned 
Judicial Commissioner that the case against 
the eppellant is really much stronger than 
it is taken to be by the Sessions Judge. 
I have, therefore, no doubt in my mind 
that the conviction is perfectly justifiable, 
As there is no extenuating circumstance 
the extreme penslty of the law inflicted in 
this case is aleo perfectly justifiable. TI, 
therefore, concur that the appeal of the 
appellant must be dismissed and the 
sentence of death confirmed. 
N/A. Appeal dismissed, 
Death sentence confirmed, 


I am also 
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dJudgment,—The following pedigree 
table will be useful for the purposes of this 
case, : 








WARIS 
| 
Ladha Hashmat 
Sadar Din (who married 
p ` Musammat 
| i Makhni), 

eee i 
|. = 2 ` 


l. ; 
Hassu ` Ilma . Karman Qutba 

_ (defendant.) oo (defendant,) (defendant.) 

: ant. 


..The land jn‘ suit which was held by 


Sadar Din was ‘nittated in the name of 
his widow Musammat Makhni on his death, 


Subeequently Musammat Makhbni married 
‘Karman, defendant, but in spite of the 


re marriage the land remained with her, 
Oa the 25th of May, 1911, Hasau, Ilma and 
Qatba instituted a suit for possession of 
three fourth of the land on the allegation 
that Musammat Makhni was allowed to 
remain in possession of the land in pur- 
suance of an agresment that she would 
ive it up when asked for by the heirs of 
adar Din. This suit was dismissed on 
the finding that the agreement relied upon 
py the plaintifis was not proved. It may 
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be noted -bere that Musammat Makhni 
had pleaded in that suit tbat she held 
the land as an absolute owner, The 
learned Subordinate Judge did not consider 
this allegation to be proved but there waa 
no necessity to give any definite finding 
on the point as the agreement relied 
upon by the plaintiffs, on which the suit 
was based, had not been proved. Musam- 
mat Makhni died thereafter and the land 
was mutated in the name of her son 


Ibrahim: who had been born as 8 result of- 


her marriage with Karman. On appeal 
this order was reversed. Ibrahim there- 
upon instituted the present suit for pos- 
session of the land, alleging that the de- 
fendants had taken forcible posseseion 
thereof. 
Court and the decision was affirmed on 
appeal by the learned Senior Subordinate 
Judge. The defendants have now preferred 
a second appeal to this court. 

The first point raised by the learned 
Counsel on appeal was that it was found 
in the suit of 1911 that Musammat Makhni 
was not holding the land in suit adversely 
to the reversioners but as a result of an 
understanding with them that she would 
continue to hold as a widow for her life- 
time. But as already pointed out above, 
this finding was not necessary for the 
decision of the case asthe court had dis- 
believed the plaintiffs’ evidence as regards 
the agreement on which the suit was 
based. Musammat Makhni had no op- 
portunity to challenge this finding as the 
suit was diemissed. I, therefore, agree 
with the learned Senior Subordinate Judge 
that the finding cannot operate as res Judi- 
cata and that it can only be. regarded as 
an obiter dictum. on 

The next contention of .the learned 
Oounsel for the appellants was that Musam- 
mat Mekbni could not sctauire absolute 
ownership by adverse possession 68 she 
was holding the land merely'as 4 widow 
Lajwanti v. Safa Chand (l) was relied 
upon asan authority in this respect. But 
in the present instance Musammat Makhni 
had remsrried and she cannot, therefore, 
be said to be holding the land merely as 
a widow of Sadar Din. The plaintiffs 
were aware of the remarriage and the 
consequent forfeiture of the widow's estate 
held by Musammat Makhni in Sadar Din's 


80 Ind. Cas. 788; 5 Lah. 192; 22 A. L. J. 304; 
1 1924 P, O. 121; (1924) M. W. N. 412; 20 L. 
W. 10; 2 Pat. L. R. 245; 28 O. W.N. 960; 26 Bom. 
R 3117; 47 M. L. J. 935; 6 P.L. T. 1,511 A. Th 
R, 5 A. (P. ©.) 94 (P. 0.) 
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His suit was decreed by the trial 
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property but took no action. In the suit 
of 19:1 Musammat Makhni, moreover, 
asserted that she was holding the land as 
an absolute owner. This was a clear notice 
to the reversioners of the adverse claim 
set up by her. The adverse possession 
would date from the remarriage, but even 
if limitation is reckoned from the year 1911, 
when Musammat Makbni openly asserted 
her adverse title in court, her title must 
be held to have been perfected long before 
the institution of tho present suit in 1931. 
The facta of the case reported as Mahajan 
v. Purbo (2) were analogous in this respect 
and the remarks on psge426* in that- 
judgment show that where 8 widow claima’ 
the proparty as an absolute owners “after 
the forfeitura of her estate, she” may. 
acquire such title by prescription after the 
lapse of the requisite period. The principle 
laid down by their Lordships of the Privy 
Qouncil in Lajwanti v, Safa Chand (1) 
cannot apply whera 8 woman who claims 
title by adverse possession is holding not 
merely a widow's estate but claims the 
property in her own right as an absolute 
owner as in this case. This view recaives 
further support from the following deci- 
sions of the Allahabad and Patna High 
Courts, viz, Kali Charan v, Peare (3), Rikh- 
deo Tewari v. Sukhdeo Tewari (4), Suraj 
Bali Singh v, Tilakdhari Singh (5). 

In my judgment, the decision of the 
learned Senior Subordinate Judge is 
correct and this appéal must, therefore, be 
dismissed with costs. 

b. Appeal dismissed, 

(2) 123 Ind Cas. 276; 11 Lah. 494. :31 P.L R. 233; 
Ind, Rul, (1930) Lah. 420; A. I. R 1930 Lah. 504. 

(3) 83 Ind, Oas, 754; 46 A. 769; 22 A., L.J.125; A.” 


LR. 1924 All. 740; L. R. 5 A, 677 Oiv, 
RG) 102 Ind. Cas. 175; 49 A. 713; 25. A. L J. 


(5) 107 Ind. Oas. 151; 7 Pat.163; A. I R. 1928 ` 
Pat, 220; 9 P. L. T. 310; I. L. T.40 Pat, 107, i 
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LAHORE HIGH COURT. 
Miscellaneous Second Oivil Appeal No. 1912: 
of 1931, 
November 1), 1932, 


Tape, J. 
Tue OEN TRALBANK of INDIA, Lro., 
KASUR—Deranpant—APPEuLant 
versus. 
Fieu THAKUR DAS TULSI RAM— 
PLAINTIRE3 — RESPONDEN T3. 
Civil Procedure Code (Act V of 1998), s. 151, 0. 
ZLI, r. 23—Remand for re-trialafter amendment of 


1933 - ©. B, OF INDIA LTD., KABUR 
plaint—Order of remand, whether appealable—Re- 
mand under inherent powers— Power to order refund 
of court-fee—Court Fees Act (VII of 1870),s. 19. 

Where a suit was decided on the merits in the 
trial Court but it was remanded ‘for re-decision, by 
the Appellate Oourt, after an amendment of the. 

&mt s 
_ Held, thatthe remand was one made under the 
inherent powers of the court and not under O. XLI, 
r. 23, Oivil Procedure Oode, and the order of 
remand was not appealable. 

Section 13, Court Fees Act, doesnot prohibit a 
court ordering a remand under its inherent powers 
from directing a refund of the court-fee paid on the 
memorandum of appeal. Gaindo v. Radha Mohan(l), 
relied on. [p. 401, col. 2.] 


Miscellaneous Second Appeal from the 
order of the Senior Subordinate Judge, 
exercising special appellate powers, Lahore, 
dated the llth July, 1931, reversing 
that of the Subordinate Judge, Third Class, 
Kasur, dated the 24th January, 1931 

Mr, Nawal Kishore, for the Appellant, 

Mr. Amar Nath Monga, for the Respon- . 
dents. | 

dudement,—The Kasur Branch of the 
Oentral Bank- of India sued the firm 
Theakar Das-Tulsi Ram and another firm 
for recovery of Rs. 828-13-9 on the basisof a 
hundi and obtained a decree on the 24th 
January 1921. The firm of Thakar Das- 
Tulsi Ram brought an action againat the 
Kasur Branch of the same Bank for 
recovery of Rs. 920 due ona bahi account 
in the same court and their suit was 
dismissed on the same date. Against both 
these decrees the firm of Thakur Das- 
Tulsi Ram preferred appeals to the Senior 
Subordinate Judge, Lahore. Their appeals . 
were accepted and both suits were re- 
manded forre-decision after amendment 
ofthe plaints. Against these orders of 
remand the present appeals have been 
preferred anda preliminary objection has 
been taken that as the ordera remanding 
the two suits were not made under r, 23 
of O. XLI, no appeal lies. | 

‘The learned Senior Subordinate Judge 
has not mentioned any provision of law 
under which the remands haye been made 
and itis obvious that he has done so 
under the inherent powers conférred ty 
s. 151 of the Civil Procedure Oode Mr. 
Nawal Kishore on behalf of the appellants 
contends that the remands have been made 
under r. 23 of O. XLI, because (1) this is 
apparent form the form and substance of 
the orders; (2) the court has ordered refund 
of court-fees; (3) no provision of law has 
been cited and (4) rule 23 should be given 
as wide an interpretation as possible, 

Now, r. 23 of O. XLI only permits of a 
suit being remanded when it has been 
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disposed of upon sa preliminary point and 
it is well settled that a remand can only 
be made under r. 23 in such circumstan- 
cee. Both the suits were disposed of on 
the merits and smendment of the plsints 
hes been allowed. Neither in form nor 
in substance are the orders of remand 
such as would fall under r.230f O XLI, 
It is also beyond dispute that a court 
has inherent powers of remand and should. 
uss such powers in cases where the pro- 
visions of law relating to remands con- 
tained in O. XLI, arenot applicable. The 
orderof tke Appellate Court directing the - 
refund of court-fees will not, as urged by 
Mr. Nawal Kishore, bring the remand 
under r. 23 of O XLI. Section 13 of the 
Court Fees Act to which reference has’ 
been made makes it obligatory on the 
court to refund the court fee on thé 
memorandum of appeal where a suit is ` 
remanded under the Order and rule quoted. . 
This provision of law does not prohibit _ 
a court ordering a remand under its inher- | < 
ent powera 


in s. 151 which permit a court .tò make 4 
remand in cases other than those falling ` 
under O. XLI, also permit of the court.. 
ordering a refund ofthefee paidon the 
memorandum of appeal. bist 
The question whether an order of remand ~ 
can be made under O. XLI, r. 23. unless 
the trial court has disposed of the whole 
suit upon a preliminary, point and the. 
further question as to the competency of 
& court to order a refund of-court-fee when : 
remanding 8 case under `s, 151 of the” 


* Code, has been dealt. with by a learned 


Judge of this” court in Gaindo v, Radha 


. Mohan 136-Ind. Oas. 559 (1), I fully agree’ < 


with the viewsexpressed therein and hold 
that the appeals preferred by -the' Central - 
Bank of India do not lie, EN kena in iy 


“Finally, learned Oounsel for the: appels” 


‘Jants urged that if the point was dec.aed... 


against him, both appeals might be-treated. +, 
as applications for revision, but T .am-not-: 


‘prepared to do this. There will. ba a-; 
‘further remedy open to the . appellants.and. < 
‘moreover it cannot, be held, that, the 


lower ‘Appellate Court thas exercised a ` 
jurisdiction not vested in it by law or - 
that in the exercise of Such jurisdiction it: ` 
has acted illegally or with material.irregu-. 
larity. ee ii 


(1) 136 Ind. Oas. 589; 33 P. L. Ri 54; Indi Rul 
(1932) Lah, 239 A, I, R. 1932 Lah, 219, 


and directing a refund.of ` 
. court-fee on the memorandum of appeal 
. inasmuch astheinherent powers contained 
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For the abové reasons I dismiss both 
the appeals with costes. 

A. Appeals dismissed. 





BOMBAY HIGH COURT. 
Origins) Civil Jurisdiction Suit No. 
77 of 192°, 
f March 31, 1932. 
| BLACEWELL, J. 
ABDULLABHAI EBRAHIMJI—PLANTIFF 
versus 

“ISABHAI NAJMUDDIN— DrFENDANTS. 

‘Civil Procedure Code (Act V of 1908), s. 151, O. 
IK, r. 18—Decree passed ex parte—Application to 
set aside—Defendanis present when case called— 
Counsel engaged in another court—Whether sufficient 
cause—Inherent power of court—Restoration ~Duty 
of Counsel accepting briefs. 

‘Where the defendants arepresent in court when 
the case is called, the mere fact that their Counsel 
ara not present by reason of their being then 
engaged in other courts inthe same building is not 
a sufficient cause within the meaning of O. IX, r. 3, 
Civil Procedure Code, to set aside a decree passed 
ex parte in the case. But the court may, under its 
inherent jurisdiction, restore the suit the terms upon 
ins Judge may do sc being discretionary. [p. 403, cols, 


Dictum.—Where a Counsel is briefed for a case 
and the case appears onthe daily board for hearing 
for the next day, he should make up his mind if he 
will be able to attend whenever the case is called 
on, aud if he will not beable fo do £o, he should 
return his brief. If two Counsel are engaged, they 
ought to arrange between themselves that one or 
other of them at any rate will be in a position to 
attend if the case is called on. [ibid.] 


‘Mr, R. S. Billimoria, for the$ Plaintiff. 
‘Mr. N. P. Engineer, for the Defendants. 


Judgment.—tThis isan application on 
the part of the defendants to set aside 
an ex parte decree passed by Mr, Justice 
Rangnekar on March 11, 1932, 

‘The suit bad been filed as a summary 
suit, and the defendants had. obtained 
leave to defend in 1929, and the suit had 
gone into the long causee list, It appear- 
ed on the daily board of Mr. Justice Rangne- 
keron March 7, 1932, being sixth on the 
list. Jt continued to appear on the daily 
board of Mr. Justice Rangnekar for some 
days. It was again eixth on the list of 
“Mr. Justicé Rengnekar’s board on March 
11; That learnea Judge, as was known, 
was shortly to sit in the Uriminal Sessions, 
and, ¿8 is also well-known, in such ceir- 
cumstances, the learned Judge may not 
then be prepared to take up any cese 
which is likely to last a long time, It 
might, therefore, have been anticipated by 
Sohcitors and Counsel engaged in any of 
ne cases then jappeating on the ,board 


ABDULLABHAT 9, TAHAN, 


. ants were prevented by sufficient 
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that any one of thosè éases, particularly 


if | short, was likely to be called on an 
disposed of. This in fact happened, and 
the present.case was in fact celled on 


before Mr. Justice Rangnekar at about . 


le. uw. Two Counsels had been engaged 
for ihe defendants, Mr, Engineer and Mr, 
K. A. Somjse. Both of them were actually 
engaged at the time in other courte, and 
did not appear. Mr. M. P. Amin, who was 
engaged as Counsel with Mr. Somjee in 
another case in which Mr. Somjee was 
actually cross-exsemining a witness, appear- 
ed before Mr. Justice Rangnekar, and 
applied for an adjournment The ap- 
plication was resisted by Mr. Billimoria, 
Ooursel for tke plaintiff, although Mr. 
Billimoria expressed his willingness to 
an adjournment until 3 P, x. The learned 
Judge, however, expressed his unwilling- 
ness to tske up this case if he was at 3 
P.M. epgsged in another caee then part- 


heard; and upon that Mr. Billimoria re- ' 


fused to consent to an adjournment to 
apy other cay, Thereupon the learned 
Judge refused the ‘adjournment. Mr, 
Amin withdrew from the cage, and the ex 


parte decree was passed. At 3P. m. on the 


the same dsy, Mr, Sor j:e applied to the. 


learned Judge’ for restoration of the suit, 
but he informed Mr, Somjee that the 
defendant should mske an application in 
the regular manner by notice of motion. 
Jn the joint affidavit of Hasabba 
Najmuddin Ohinwalla~ and two others 
dated March 17, 1232, it is alleged that it 
was physically impogsible for either cf 
the Counsel briefed for the defendants to 


appear when this case was called on, that ` 


neither of them could have reasonably 
anticipated that it would be called on in 
the course of the day, that the defend- 
cause 
from appearing when the case was called 


on, and that the ex parte decree should be © 


set aside. Mr. Engineer haa referred 


me fo three suthocities, Bilasirai v, Curson- : 
- das (1), Lalta’ Prasad v. Kam Karan (2), 


and Sorabji Rustomji Passi v.Ramji Lal (3), ` 
and he has asked me to restore the case | 


by virtue of the powers conferred upon‘ 


the court by O. IX, r.p 13—alternatively, ` 


under the inherent powers of the court. 
Mr. Billimoria has submitted 


(1) 53 Ind, Cas. 252; 21 Bom. L. R. 952; 44 B. 


that -no 
sufficient cause- has - been made out to ' 


se? 14Ind. Cas. 187; 34 A, 426; $ A LJ. 


(3) 80 Ind..Cas, 237; 26 Bom, L. R. 321; A. I, R, 1924 


Rom. 392, 
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bring this case under O, IX, r. 13, though 
he does not disputé the inherənt power 
of the court to sêt aside an ex parte 
decres if the court thinks this proper. 
He has drawn my attention to Esmail 
Ebrahim v. Haji Jan Mahomed (4). Iam 
clearly .of-opinion that when the defend- 
ants are present in court, as they 
admittedly were, when this case was 
called on, the mare fact that their Counsel 
were not present by reason of their being 
then engaged in other courts in the same 
building is not a sufficient cause within 
the meaning of O, IX r, 13, I must, how- 
ever, consider ths matter in reference to 
the inherent jurisdiction cf the court. 
Idesiye, however, first to point out, as 
appears from the judgment in Esmail 
Ebrahim v. Haji Jan Mahomed (4) to which 
Mr, Billimoria referred me, that there is 
an unwritten rale of the bar that where 
two Oounsel have been briefed, one or 
other Counsel must return his brief in 
good time if there is a chance of neither 
being able to attend when the case is 
called on, I regret to say that this un- 
written rule of the bar does not appaar 
to be observed, as one would expect, in 
Bombay in all cases, and ths preseat cass 
appears to me to be an unfortunate illustra- 
tion of non-observance of that unwritten 
rale. It isto be observed as appears from 
the affidvait that one of the Oounsel 
actually returned his brief when this 
case was unexpectedly called on, and this 
is not the first time that I have known 
such athing happen. It is of course for 
the bar to regulate its own practice, and 
I express the hope thatthe unwritten rale, 
which, I believe, was observed strictly in 
the past, will again be observed in the 
future. Whether one Oouusel or two 
Counsel are briefed ina case, if that case 
appears in the daily board ior ths next 
day, Counsel ought, in my opinion, not to 
assume that it may not be called on. 
The unexpected may happen, All the 
cases infront of it may ba adjourned or 
may be settled and the particular case in 
which those Counsel are briefed may come 
on éven if it happens to be last in the 
list, If only one Counsel is briefed, he 
should, in my judgment, make up his mind 
the night before whether he will bein a 
position to attend if the unexpected hap- 
pena, and the case is called on, Ifhe is 
not sure of his being able to do so, 
50, he ought, in my opinion, to retaro his 
me Ind, Oas. 992; 33 B. 475; 10 Bom, L. R. 
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brief. If two Counsel are engaged, then, in 
my opinion, they ought to arrange between 
themselyes that one or other of them at 
any rate will bə in a position to attend 
it the case is called on, 

Mr, Billimoria hes resisted the present 
application except upon the terms that the 
defendants should be ordered to bring 
into court as a condition precedent to 
the restoration of this case a sum of over 
Ra. 7,000 in respect of the hundis sued 
upon. Ido not think that I ought to 
impcs3 any such condition if I restore this 
case. lt is deplorable that the defendants 
have been placed in the position in which 
they. find themselves by the unfortunate 
error of judgment on the part of Counsel 
in thinking that the case would not be 
reached. I feel that I ought not to penalise 
the defendants owing to that error of 
judgment on the pari of their Oounsel; and 
although sufficient cause has not, in my 
opinion, been made out to bring the case 
within O. IX, r 13, yet there is an inherent. 
power vested in me to prevent injustice 
being done. I think justic; would not be- 
done if I do not restore this case. The: 
terms upon which I should restore it are, . 
as is admitted by Mr. Engineer, discre-. 
tionary. f 

I restore this case on the following’ 
terms, that these defendants should pay 
the costs of the hearing to obtain the 
ex parte decree, the costs of drawing-up 
that decres, and the costs of this applica- 
tion. I issue directions to the Taxing 
Master to tax those costa at the earliest f 
possible moment in order that the plaintiff 
may not be prejudiced by any longer = 
delay than is absolutely necessary in the 
trial of this suit, I direct the 
Taxing Master to take up the taxation’, 
of the bill before the sealing of the order 
and at the earliest possible moment. I 
understand that with such directions the 
Taxing Master will be able to tax the_ 
costs in the course ofa few days. 

It is alleged by the plaintiff in his 
affidavit thet the defendants are in a. 
bad financial position. That is denied by 
the defendants. But it may be- true 
If it is true, I think that their finan- ` 
cial position may also have been altered — 
for the worse since the'ex parte decree was 
obtained. That being a possibility, in 
order to protect the plaintiff, I think it © 
also proper to direct that the defendants ' 
should furnish secarity for the costs of ` 
the plaintiff to the satisfaction : of the 
Prothonotary in the sum of Rs, 1,500, -I 
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make the payment of taxed costs and the 
furnishing of the security a condition 
precedent to the restoration of the case to 
the list. Subject to the payment of the 
taxed costs and to the giving of the secu- 
rity, I direct this suit to be on some 
board, subject to a part heard, on April 
14, next. 

„Tf the costs are not paid, and the secu- 
rity not furnished, this motion will stand 
dismissed with coste, 


N./A. Order accordingly, 


LAHORE HIGH COURT. 
Eecond Civil Appeal No, 541 or 1932, 
November 16, 1939, 
Buipe, J. 
Musammat RADHA—Praintiry— 
APPELLANT 


versus 
AJUDHIA PARSHAD AND CTHERS— 
_ _DBFENDANTS—— Rust ONDRNTS. 

Punjab Alienation of,Land (Act XIII of 1900),s. 2 (8) 
—Mortgagee's rights— Whether land— Transfer of such 
rights to non-agriculturist without sanction— Validity 
—Limitation Act (IX of 1908), Sch, I s Arts. 144, 148— 
Mortgage—Redemption by one of several co-mortgagors 
—Sutt by others for redemption—Limitation—Article 
applicable—Possession of redeeming co-mortgagor, whe- 
ther adverse, 


Mortgagee rights in land falls within the definition 


s pane given in the Punjab Alienation of Land 
c 


The position of a co-mortgagor who redeems the 
whole of the mortgaged property isthat ofa charge- 
holder and 2 suit by another co-mortgagor for pos- 
session of his share is governed by Art. 144 and not 
by Art. 148 of the Indian Limitation Act. Basanta v. 
Dhanna Singh (3), referred to. 
“When a co-mortgagor redeemsg the entire property, 
his possession becomes adverse only when there is 
iny open PPARA an exclusive title by him. 
andu Vv. Nur Mohammad (4) and da A 
Munshi Ram (5), referred to. S pie! 


Second Oivil Appeal 
decree of the District 
dated the 2lst November, 
that. of the Senior 
Gurgaon, dated Sth 
December, 1930, 

Mr. Kishan Dyal, for the Appellant, 

Mesers, Shamair Chand and Nanwan Mal 
for the Respondents, / 


Judgment.—This second appeal arises 
out of a suit for redemption of a mortgage. 
The material facts may be briefly stated as 
follows:—Two brothers named Ajudhia 
Parshad and Harjas mortgaged about 5 
bighas and 5 biswas (pakka) ( 33 bighas and 
3 biswas kacha) of land in favour of one 
Mansukh for Rs. 300 bya deed dated the 
18th January, 1887, Subsequently the 
whole of the mortgage money was paid by 


from the 
Judge, Hissar, 
1931, modifying 
Subordinate Judge 
November and 12th 
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Ajudhia Parshad in 1907. Thereupon his 
own share was shown as redeemed and he 
was entered in the Revenue records as the 
mortgagee of the remaining half, instead of 
the original mortgagee. A little later he 
again mortgaged part of the land in favour 
of Tullia and Shiv Singh, sons of the original 
mortgagee Mansukh and sold the same to 
them in January, 1913 Another portion of 
the property wasmortgaged by him to one 
Dhani Ran, father of defendant No. 3. 

On 8th July, 1929, Musammat Radha, ag 
the legal representative of Harjas, who was 
one of the original mortgagors, instituted 
the present suit for redemption of her share.. 
The defendants resisted the suit on various 
grounds disputing inter alia her locus 
standi toredeem the land and pleading 
adverse possession and limitation. The 
trial court passed a decree in plaintiff's 
favour but the learned District Judge 
modified the decree in appeal, holding that 
the suit had become time barredin respect 
of that part of the property which had been 
sold, A decree for redemption was granted 
with respect to the rest of the property 
only. From this decree a second appeal 
has been preferred by the plaintiff Musammat 
Radha, 

Two main contentions have been put 
forward on behalf of the appellant, viz., (1) 
that the learned District Judge was wrong 
in holding that the position of Ajudhia. 
Parshad was not that of a mortgages but of 
a mere charge-holder and (2) that the suit 
was not time-barred even if the position of 
Ajudhia Parshad was that of a charge- 
holder. 

As regards the first point, the learned 
District Judge has held that Ajudhia 
Parshad being a co-mortgagor and he 
having paid the whole of the mortgage, his ` 
position was that of a “charge-holder” and 
not of a mortgagee, Itis true that he was 
entered in the Revenue records as. 
a mortgagee of the plaintiff's share 
after this payment, but the learned 
District Judge was of opinion that 
the entry did not represent the correct legal 
position and was made by the patwari and 
the Revenue Officer according to their own. 
notion thereof. The finding of the learned. 
District Judge in this respect was arrived . 
at after a consideration of the evidence oa 
the point, and I do not think it can be inter- 
fered with in second appeal, But apait 
from this it appears that the transfer of. 
mortgagee rights in the land by Tulli and 
Shiv Singh in. favour of Ajudhia Parshad 
would have been void under the Punjab 


1933 


Alienation of Land Act, as the tranaferors 
were members of an agricultural tribe 
while Ajudhia Parshad was not and the 
transfer was not sanctioned by the Deputy 
Commissioner. It has been held that mort- 
gagee rights inland fall within the defini- 
tion of “land” as given in the Panjab 
Alienation of land Act: see Asa Singh v, 
Buta (1) Karam Ilahi v. Gulab Rai (2). 
There is no doubt that the whole mortgage- 
money was paid by Ajudhia Parshed and 
in the circumstances the learned District 
Judge's view that the position of Ajudhia 
Parahad wasreally that of a co-mortgagor, 
who has redesmed the whole of the propsrty 
seems to be correct. 

There is ample authority in suppori of 
the proposition that the position of a co- 
mortgagor who redeems the whole of 
mortgaged property is that of a charge- 
holder and that a suit by another co- 
mortgagor for possession of his share is 
governed by Art, 144 and not by Art, 148 of 
the Indian Limitation Act: ses Basanta v. 
Dhanna Singh 55 I. O. £50 (3). The present 
suit would, therefore, be governed by Art, 
144. . 

. The next point for consideration is the 
starting point for limitation. Uader Art. 
144 the period of limitation begins to run 
when the possession of the defendant 
becomes adverse. It has been heldin two 
recent Division Banch rulings of this court 
that when a co-morigagor redeam3 the 
entire property, a3 in this case, his posses- 
sion becomes adverss only when there is 
any open assertion of an exclusiva titls by 
him: see Jhandu v. Nur Muhammad (4) 
Ganda Ram v. Munshi Ram (5). In the 
present instance, the learned District Judge 
has held that defendant No. 2 was in 
adverse possession since 1913 when part of 
the property was sold to him and therefore 
the pressnt suit instituted in 1929 was 
barred with respect to that portion. On 
behalf of the appellant itis urged that it 
has not been shown that plaintif had any 
knowledge of the sale of 1313. This con- 
tention sesms to me to be correct. There is 
ample authority for the proposition that 
when a title by adverse possession is sat 
up by one co-sharer against anothar, there 
must be proof of the adverse claim having 


(1)9 Ind, Gas, 396; 12 P, R. 1911; 6 P. L. R. 1911; 23 
P. W. R. 1911. 

2) 33 Ind. Cas. 960; 39 P. R. 1916. 

(3) 55 Ind. Cas 450. 

4) 135 Ind, Oas. 508; A. IR. 1931 Lah. 744; 32 P. 
L. R. 622; 12 L 671: Ind Rul. (1932) Lab. 106. 

(5) 136 Ind. Cas. 264; 32 P. L. R. 649; Iud. Rul, 
(1932) Lab. 216. 
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been set up openly tothe knowledge of thd 
other co-aharer concerned, c.f. Jam Budha v. 
Dasu Ram (6), Ghulam Muhammad v, Begam 
(7), Narsingh Das v. Gokal Chand (8). The 
same principle would, I think, govern the 
present case. The plaintiff in this case is a 
women. The land in dispute was already 
under mortgage with defendant No.2 and 
his brother. It is true that Ajudhia Parshad 
redeemed it in 1907, but he soon mortgaged 
a portion of it again in favour of defendant 
No. 2 and his brother and subsequently sold 
the same to them. Ajudbia Parshad had $ 
share in the Khasra numbers then sold. 
The plaintiff was not present at the time of 
the mutations andthereis nothing to show 
that she had any knowladge of this transac- 
tion or the adverse claim set up by Ajudhia 
Parshad. Onthe other hand, defendant 
No. 2and his brother who had originally 
held the land under mortgage must hava 
been fully aware of the fact that Ajudhia 
Parshad was not the sole owner of the 
khasra numbers, a fact which was also clear 
from the entries in the Revenue records. 

Lam, therefore, of opinion that defendant 
No. 2 hes failed to show that his title to 
plaintiff's share in Khasra Nos. 1374-1377 
which were sold by Ajudhia Parshad to 
defendant No.2 and his brother in 1913, 
has been perfected by adverse possession 

The learned Judge of the trial Court 
found that Rs, 574-8 were dus to defendant 
No. 2 on account of improvements made by 
him. This finding isone of fact and is not 
challenged. The decree granted by the 
learned District Judge in favour of Gopal 
(defendant No. 3) is also not challenged, 

I accordingly accept this appeal , modify 
the decree of the learned District Judge so 
far as defendant No, 2is concerned and 
grant plaintif a decree for redemption of her 
1-2 share in Khasra Nos: 1374 to Khasra No. 
1377 on payment of the proportionate share 
of the mortgage money viz., Rs, 89 (Rs. 150 
Bs, 61 payable to Gopal defendant No. 3, as 
decreed by the learned District Judge), plus 
Bs.574-8 by way of compensation. The 
decree against Gopal (defendant No, 3), as 
passed by the learned District Judge, will 
stand, The amount thus due to defendants 
Nos. 28nd 3 will be paid within three 
months of this date, 7 e. on or before the 
13th February, 1933, in the trial Court. If 
the payment is not made the euit will stand 

(6) 106 Ind. Cas, 488; A. I. R. 1927 Lah. 886; 9 L L. 


J,545; 29 P. L. R. 191. 
(7) 122 Ind Oas 105; A. 1. R. 1930 Leh. 251; Ind. 
Rul (1930) Lah 297; P. L. R. 113 
(8) 132 Ind. Oas 177; A. I, R. 1931 Lah, 339; 32 P. Le 
R. 316; 12 Lah. 101; Ind. Ral. (1931) Lah. 529. 
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dismissed with costs,. If the payment is 
made plaintiff will get her costs throughout. 
Defendant No, 3 will, however, not be liable 
for plaintiff's costs in this court, 


A Appeal accepted. 


. BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Suit No. 4875 
h of 1921. 
March 1, 1932. 
; BLAORWELL, J. 
VALLABHDAS MULJI—Apprioant 


versus 
PRANSHANKAR NARBHESHANKAR— 
DEFENDANT. 
Solicitors’ lien—Costs—Set-off—Cross-claims be- 
tween parties to the same suit—Whether set-off can 
be allowed irrespective of Solicitors’ lien—-Attorney's 


lien—Discretion. 

In the case of cross-claims between parties to the 
same suit, they can be allowed to be set-off one 
against the other, without regard to the solicitor’s 
lien for costs. In India the question whether an 
attorney's lien should or should not be allowed to 
intercept a set-off between the parties to a suit, is 
a matter of discretion. Taylor v. Popham (3), 
Cattell v. Simons (4) ‘and Edwards v. Hope (5), 
Blakey ' v.. Latham (7), and Bhupendra Nath Ghose 
. Sassoon & Co, (9), referred to, [p. 409, col, 


Mr, M. C. Setalvad, for the Applicant. 

Mr. V.F. Taraporewala, for the Defend- 
ants. 

‘dudgment.—This is a summons 
for an order that the Prothonotary and 
Senior Master do pay to the applicants, the 
attorneys for the plaintiff in the suit, a 
sum of Rs, 2,680-13-8 deposited with him 
by defendants Nos. 1, 4, and 5 in the cir- 
cumstances hereinafter mentioned. 


The plaintiff was a mortgagor. Defend-. 


ants Nos. 2 to 5 were mortgagees with a 
power of sale. They purported to sell the 
mortgaged property to defendant No. 1. 
Defendant No. 1 sold it to defendants 
Nos, .6, 7 and 8. The suit was for a 
declaration that the sale to defendant 
No. 1 was void, Defendants Nos. 6, 7, and 
8 were struck out from the suit with 
the plaintiff's consent. Ultimately the suit 
was tried by Fawcett, J, who held that 
the plaintiff was entitled to avoid the 
fale,- The costs of the hearing were given 
to the plaintiff against defendants Nos, 2 
to 5 by a decreedated March 15, 1926, 
The mortgagees claimed that they were 
entitled. to be paid the mortgage debt 
and various sums expended by them on 
the property. By the same decree Fawcett, 
J., referred the suit to ths Oommissioner 
for taking accounts to take an accouit 
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and ascertain the amount due. to: the 
mortgagees, and reserved further direc- 
tions and further costa. On March 19, 
1926, the applicants obtained a charging 
order ex parte for the costs payable to 
the plaintiff by defendants Nos. 2 to 5. 
Execution was then taken -out by the 
plaintiff in respect of these costs. There- 
upon defendants Nos. 1, 4 and 5 took 
out a summons for a stay of execution 
upon the ground that 8 large amount 
would be found dus to them on the re- 
ference to the Commissioner. Upon that 
an order was made on November 8, 1927, 
that on defenaants Nos. 1,4 and 5 de- 
poriting the sum of Re, 2,680-13 8 in 
court, execution should be stayed until 
the final hearing and disposal of the suit, 
and the costs of the summons and crier 
made thereon were reserved with liberty 
to the parties to argue the _ question 
before the learned Judge disposing of the 
suit finally. The saidsum of Rs, 2,680 13-8 
was paid into court. The Oom missioner 
found Rs. 27,832-70 due-by the plaintiff 
on the mortgage in favour of defendants 
Nos. !, 4 and 5, By the finsl decree 
passed on February 13, 1931, the Com-. 
missioner’s report was contirmed, and 
judgment was passed for defendants Nos. 
J, 4 and 5 for Rs. 54,541 2-0 which iu- 
cluded the costs of the chamber summons 
taken out by defendants Nos, 1, 4 and 
5 for stay of exscution which had been 
reserved, À 
It is alleged in the affidavit of Nagin- 
das Lallubbai in support of the summons 
dated April 2, 193], that atthe time of 
the passing of the finel decree defendants 
Nos. |, 4 and 5 applied to the learned 
Judge for an order allowing them to set 
off the amount of the costs which they 
had been ordered to pay to the plaintiff 
against the amount payable to them by 
the plaintiff and that the Judge declined 
to make the order asked for in view of 
the fact that the applicants had obtained 
a charging order. In the affidavit of 
Hathibhai MHarishanker in reply ‘dated 
June 13, 193], this is denied, and it is 
alleged that as the plaintiff's Oounsel 
informed the Judge that the applicants 
claimed some right against the said 
amount, and desired to be heard, and 
were not before the court, the Judge 
made no order and left the parties to 
take such proceedings in the matter as 
might be necessary. Bs that as it may, 
defendants Nos. 1, 4 and 5 resist the 
summons upon the ground that they have . 
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a right of set->ff, and that is the ques- 
tion which I have to determiie, 

Sir Oharles Sargent discussed an attor- 
ney’s lien in Devkabai v. Jefferson (D), 
in the following terms (page 253*) :— 

It is tobe borne in mind that the Solicitor's 
lien in the High Courts of India is governed ex- 
clusively by the law as it existed in English 
Courts before the passing of 23 and 2t Vic, cap. 
127, by which that lien was very much extended.” 
“These observations were cited with ap- 
proval by the Appeal Court in Tyabji 
Dayabhai & Co. v. Jetha Devji & Co. (2) 
where the incidents of an attorney's lien 
in India were discussed. It ie, therefore, 
necessary to consider the law in Eng- 
sand as regards set-off and a Solicitor’s 
ien, e 

As is pointed out in Malla’s Civil Prc- 
cedure Code, 9th Edn, at page 522, in 
the notes to O. VII, r. €, before the 
year 1832 the Qourts in England had a 
discretionary power as regards set-off 
and 8 discretion as to the terms upon 
which they would allow it. That discre- 
tion was taken away under the General 
Rules of 1832 and. the General Rules of 
1253. Rule 93 of the General Rules of 1832 
waa as follows :— 

“No set-off of damages or costs between parties 
shall be allowed to the prejudice of the attorney's 
lien for costs in the particular suit against which 
the, set-off is sought: provided nevertheless that 
interlocutory costs in the same suit, awarded to the 
adverse party, may be deducted.” 

That rule was reproduced in 1853, Then 
when the Judicature Act of 1873 came 
into force, O. LXV, r. 14, enacted 
thus: — 

“A set-off for damages or costs between parties 
may be allowed notwithstanding the Solicitor’s lien 
for costs in the particular cause or matters in which 
the set-off is allowed.” 

The result is that in England the 
Courts exercise in matters of set-off, to 
which O. LXV, r. 14 applies, the discretion 
which was taken away by the General 
Rules of 1832, And, as [ shall presently 
point out, they exercise a similar dis- 
cretion in matters to which that rule does 
not apply. 

It will now be convenient to refer to 
certain authorities. In Tuylor v, Popham 
(3), Lord Eldon said (page 751): 

“The doctrine of this Court (that isa Court of 
Equity) however, has always been, that, where in 
a cause, comprising a great number of questions, 
costs may ultimately be due to both parties, and 

(1) 10 B 248; 10 Ind. Jur 422, 

- (2) 105 Ind. Cas. 383; 57 B. 855; 29 Bom. iL. R. 1196; 
A.L R.1927 Bom 542. 

(3) (1808) 15 Ves. Jur. 72. 

“*Page of 10 B—(Hd.] 

{Page of (1808) 15 Yes, Jur.—[Hd,j ~ 
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sums, to be paid as duties to. each, the 
demands of both shall be arranged, so as to do justice 
between them; and the lienof the Solicitor is only 
asto thoss costs which upon the whole, taken to- 
gether,one party can claim from the other,” F 
And at page 74 * he said :— i 

“I havea strong notion, thatthe doctrine of this 
court has all along been, that where different de-. 
mands arise in a cause, the costs .should be arrang-. 
ed as the equities between the parties require; 
without considering the Solicitor.” 

Ia Cattell v. Simons (4) where costs receiy- 
able and payable by two, parties were 
ordered to be set-off without regard to the 
lien of the Solicitors, Langdale, M. R. said 
(oage 306*):— 

“Where a party owes another £ 35,16 fer costs, 
and at the same time is entitled to receive £ 38, 14 
s. from him for other costs, nothing would seem 
mors reasonable than that these sums should be set 
ofi one against the other. Several objections have, 
however, been made to this application. . 

First, that it interferes with the rights of the 
Solicitor, but I have no doubt whatever ofthe rule 
that the lien of the Solicitor for costs,is not) to inter- 
fere with the rights of the parties.” 

In Elwards v. Hope (5) thè plaintiff bro- 
ught an action against the defendant for 
the price of goods sold. The jary found 
that credit had not expired and there was - 
judgment for the defendant, The defend- 
ant’s costs ware taxed against plaintif at 
£ 48-8-10. Then the plaintiff brought an- 
other action, and recovered judgment for 
£ 20. The plaintiff applied that he might 
be allowed to set off against the defendant's 
judgment an equivalent part of the un: 
satisfied judgment for £70, The defend- 
ant’s Solicitors claimed a lien, and Smith, 
J, made the set off subject to their lien; 
The Divisional Oourt and the Appeal 
Oourt afirmed him. The. Appeal Oourt 
did not decide whether O. LXV, r, 14, 
applied to different actions or only to claims 
in thesame action but held that if it did 
there was a discretion and ifit did not: 
there was a discretion under the old equit- 
able principle prevailing before Reg. Hil. 
Term 1853, r.63 and that the discretion 
had not been properly exercised. But it 
is to be observed that Brett M.“ R. said, 
(page 926 *):— 

“The late Master of the Rolls had to consider the 
practice after the Judicature Acts came into opera- 
tion in Pringle v. Gloag (6), where the application . 
was to set off a debt against costs, both of which were 
due under the same award, and he points out the 
injustice which would result if the assertion of the 

(4) (1843) 6 Beav 304; 63 R. R. 82. 

(5) (1885) 14 Q. B. D. 922; 54 L. J. Q. B. 37973 
L. T. 69; 33 W. R. 672. 

(6) (1879) 10 Oh. D. 978; 48 L J. Oh. 380, 40 L, 
512; 27 W. R. 574. 

“*Page of (1808) 15 Ves, Jur —[fa.] 
+Pageof (1813). 6 Beay.—{Ha_] 

Page of (1885), 14 Q. B. D.—[Hd 
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Bolicitor's lien caused the successful party to pay the 
losing party's costs. What he says would apply to 
this case if the claims were'in the same action instead 
of being in distinct actions,” 


In Blakey v. Latham (7), Kay, J., discussed 
the matter as follows (page 521) :— 


“If thiscase were absolutely free from authority I 
confess it seems to me difficult to see why the Solici- 
tor’s lien should intercept the right. Take the simp- 

“Test case onecanimagine, A brings an action against 
B and it is dismissed with costs. B brings another 
action against A, and that is dismissed with costs. 
The order in each case is, A topay B his costs in, 
the one action, B to.pay A his costs in the other action. 
Well, when-those costs are taxed and the Master's al- 
locatur is issued, there isa judgmentin each action 
fora definite amount, andthereis no doubt what- 
ever that those judgments could beset off one 
against the other. That being so, just suppose the 
case (whichis theonly ease in which the matter 
becomes least material), that one of those parties, 
A, was insolvent and unable bo pay anything; why B 
should pay costs to A for the sake of A's Solicitor is 
what Icannot understand. I cannot see how there 
can be any equity for that. There is no connection 
whatever between A's Solicitor and B. It is said 
A's Solicitor by his diligence has obtained this order 
for costs against B. Very well; but suppose that is 
Bo; I turn to the language of Lord Chief Justice 
Oockburn in Mercer v. Graves (8), and he says this: 
“The question is simply whether the defendant has 
-or has not a right to set off his judgment against 
that of the plaintiff, the reason alleged in there- 
plication that he cannot is, thatthe attorney for the’ 
plaintiff has a lien for his’costs on the order or 
Judgment obtained by the plaintiff, and the -plaintiff 
is suing as trustee for his attorney. But the attorney 
has no such lien for costsas to beable to compel the 
plaintiff to bring the action on his behalf as trustee: 
for him. In truth,as Mr. Brown pointed out, there 
is nosuch thing as alien except upon something of 
which you have possession. ‘ihe matter is thorough- 
ly well explained in Chitty’s Archbold's Practice 
(pages 139, 140, 12th ed.),that although we talk ofan 
attorney having a lien upona judgment, it is in 
fact only a claim of right to ask for the intervention 
of the court for protection, when, having obtained’ 
judgment for hisclient, he finds there isa probabi- 
lity of the client depriving him of his costs. Well, 
that is reasonable enough, and that is an equity 
against the Solicitor's own client; but how can As 
Solicitor possibly have an equity against B to make 
B pay the costs which B is ordered to pay to A, 
when B cannot recover from A the costs which 4 
is ordered to pay to B.—how can ‘A's Solicitor have an 
equity to make-B pay instead of setting them off? 
If this matter were free from authority, I should say 
tiat is the most extraordinary equity I ever heard 
0 L» È 
In view, however, of the authorities to 
which he then referred the learned J udgs 
said that he found it difficult to act upon 
his own view of the matter, and in the 
end, following Edwards v. Hope (5) he 
held that the right of set-off of costs in 
different actions was intercepted by the 
Solicitor’s lien, but thatit was not go 


seo (1889) 41 Ob. D. 518; 60 L. 'T. 624;37 W. R. 


“Page of (1880), Oh, D- {i4 -————— 
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intercrepted as regards costs in the same 
action. ` 

Icome nowsto a Calcutta decision, Bhu- 
pendra Nath Bhose v. Sassoon & Co, 7 (8), 
Ou April 30, J915 defendant had obtained - 
an award against the plaintif for Rs. 
1.451-9-0. On August 10, 1915, pleintifi’s 
obtained a decree against defendants for 
Re. 1431-8-0. On August 24, 19:5 defen- 
dants applied that satisfection of plaintiff 
‘decree might be entered. Plaintifi’s attorn- 
ey claimed that he had a Jien for bis 


costs. Ohaudhuri, J., allowed the , 66t- 
of without regard to the Bolicitor's 
claim for a lien. He referred to 


Edwards v. Hope (5) where it was held that 
in the equities of that particular case the 
balance was in favour of allowing the 
Solicitor’s lien, pointed out that that case 
dealt with the set-off of cosisunder the 
English rule, and ssid that he was not 
bound to follow that case, as there was no 
such rule in India, unless he was convinced 
that the equity on behalf of the attorney was 
such that it ovght to be allowed against the 
defendant, He also referred to the observa- 
tions of Kay, J.,in Blakey v. Latham (7) 
to which I have referred, where that learned 
Judge expressed the opinion that the equity 
claimed on behalf of the attorney was the 
most extraordinary he had ever heard of, 
He went on to say (page 936*;— 

“I do not think that it has ever been recognised 

thata Solicitor has higherrights than his own client, 
and it has always been held that the lien is subject to 
all the equities between the client and the other 
parties interested in the property. In considering 
Blakey v Latham,(7) Kay,J., says that there is no such 
thing as lien except upon something of which you have 
possession, and that although one speaks of an 
attorney having a lien upon a judgment, it is in fact: 
only a claim orright to ask for the intervention of the: 
court for his protection, when, having obtained judg- 
ment for his client, he finds there is a probability : of 
the client depriving him of his costs. He did not think 
it was reasonable to hold that the Solicitor had an 
equity against the defendant compelling him to pay 
instead of setting it off. No case in India has been 
cited tome which supports the attorney's claim in 
this suit.” 
The learned Judge then referred to the 
further fact in that case that the attorney 
did notsay that there was no chance of 
recovering his costs from his client and that 
the property in question was the only 
property out of which his claim could be 
satisfied, and he held that it was not a cage 
in which he ought to hold that the Solicitor’s 
lien intercepted the set-off claimed. 


(8) (1872) 7 Q. B. 499; 41 L. J. Q. B. 212; 26 L. T. 
551; 20 W. R. 605 


. (9) 38 Ind. Cas. 30; 43 0. 932; 21 0O. W. N. 
106 R 
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After reviewing these authorities, I hold 
that the question whether an attorney’s lien 
should not be allowed to intercept a set off 
between the parties to a suit iain India a 
matter of discretion. Mr. Setalvad, who 
appeared for the applicants, conceded that it 
is a matter of discretion inthe case before 
me. Itistruethat the applicants in their 
affidavit in support of the application for a 
charging order alleged that their only 
chance of recovering their costs lay in 
recovering the same from the defendants 
who. had been ordered to pay them, and that 
they repeat that allegatioa in their affidavit 
in support of the. present application. Ihave, 
however, to bear in mind that these costs 
were ordered to be paid by the defendanta 
at a préliminary stage in the action at a 
time when it was quite. likely. that the 
plaintiff might be ordered to pay a much 
larger sum to the defendants at a later 
stage, as in fact happened, In such circum- 
etances. I cannot conceive upon what 
principles of equity I ought to allow, the 
attorney’s lien to prevail over the rights of 
the parties themselves. I do not forget that 
the applicants applied for and obtained a 
charging order—a wrong method of proce- 
dure in India—as was pointed out in Tyabji 
Dadabhai & Co, v. Jetha Devji & Co., (2), the 
proper procedure being an application for 
a declaration that the attorneys had a lien. 
But treating the charging order obtained 
ex parte as if it were an order declaring that 
the applicants were entitled to alien, Ihave 
still to decide whether that lien should be 
allowed to prevail over the set-off claimed by 
defendants Nos. 1,4 and 5. After giving 
the matter the best consideration I can, I 
am clearly of cpinicn that justice requires 
me to refuse to allow the attorneys’ lien to 
prevail over the rights of the parties in this 


action, Accordingly I dismiss this 
~- Bummons with coste, and I certify for 
Counsel. 
N. A. Summons dismissd. 


LAHORE HIGH COURT. 
First Oivil Appeal No 685 of 1430. 
October 20, 1932, 
BroepwaY #ND Monro, JJ. 
ATMA RAM AND OTHBuS— DERENDANTS 
— APPELLANTS 
versus 

GODHU RAM ND s:NOTEES—PLAINTIFFA 

AND 4 NOTEBR— DEFsxDaNc— RESPONDENT. 

Specific Relief Act (Lof 1877), s.42—Suit for dec- 
laration of title to share in`joint property without 
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prayer for possession or partition—Maintainabil- 


AN suit for mere declaration of title teashare in 
joint property and for. an injunction against . the 
defendants is not maintainable without a prayerfor 
joint possession or a prayer for partition, if the . 
defendants are in actual possession. Suryanara- 
yanamurti v. Tammanna (1) and Ishkwari Singh v. 
Narain Dat (2), relied on. [p. 410, col. 2.] 


First Avpeal from the decree of the 
Senior Subordinate Judge, Multan, dated 
the 8th January. 1930, -o T. 

Messre. Achhru Ram and Fagir Chand, 
for the Appellants. 7 

Messrs. Ajit Prasada, Krishna Swarup and 
Lela Badri Das, R. B, for the Respond- 
ents. : * 

dgucgment.—One Bhambsa Ram die 
on the 30th of April, 1927, leaving him 
surviving four sons, named Atma Ram, 
Chandu Ram, Godhu Ram and Ram*Chand, 
Godhu Ram hada son named Nathu Rem. | 
Bhamba Ram had on the 4th .of -April, ` 
1927, executed a will disposing of his: pro- 
perty, the balk of which he left to Atma Ram, 
Chandu Rem and Nathu Ram son of Godhu 
Ram, Godhu Ram was disinherited on-the 
ground that he wasof bad character anda 
disobedient son. Ram Ohand was given a 
certain amount of property for the reason 
that although he was a disobedient son, 
his character was not bad. Ram Ohand 
appears to have begun giving trouble and 
onthe 26th of April 1927 Bhamba Ram 
executed a codicil in which he élightly 
varied the disposition of his property, 
taking care that the property left to. Ram 
Ohand should not be shared by any of the 
other legatees in order to avoid further 
trouble, Immediately on the death of 
Bhamba Ram, which took place, as already 
stated, on the 30th of April, 1927, Atma 
Ram and Chandu Ram appear to have 
propounded the will although probate of 
it was not taken out and to have taken 
possession of the propertyand dealt with 
it according to the terms of the said will, 


This resulted in a suit by Godhu 
Ram and Ram Ohand which was 
filed on the 6th of August 1997 


and in which the plaintiffs sought a decla- 
ration to the effect that they were entitled 
along with the defendants, to the entire 
property left by their father, Bhamba Ram; 
as members of a joint Hindu family, and 
further asking for a perpetual injunction: 
against the defendants Atma Ram and . 
Chandu Ram tothe effect that they should 
allow the plaintifis to retain joint posses- 
sion in equal shares of theentire property 
of which a list was appended to the plaint: 
Various pleas were raised by the defend- 
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ants, one of them being a preliminary one 
to the effect that the suit for a declaration 
and issue of perpetual injunction could not 
“lie in its present form. The defendants 
alleged that they were the absolute owners 
in possetsion of the property received by 
‘them under the will, that. the plaintiffs 
were not in possession thereof and that 
therefore, the suit was incompetent. 
Farther preliminary objections were taken 
on the question of the court-fee and the 
following iwo issues were settled as preli- 
minary oner.. ty a / 

(1) Does notthe suit lie in the form in 
which it is framed ? 

(2) If it liee, what should be tke court- 

fee? si. 
The learned Senior Subord‘nite Judge 
disposed of these issu'a by an order dated 
the 18:hof October, 19°8 He held that 
the court fees paid were suffi:ient and, 
without discussing the questicn, held 
further that the suit as brought was com- 
petent. Thesuit then proceeded and was 
finally decreed in the plaintiffs’ favour on 
the &th of January, 1930. 

Against this decision the defendants 
have preferred this appeal and Mr, Achhru 
Ram on their behalf has pressed, es a pre- 
liminary matter, the questionof the com- 
petency of tbe suit as brought. He urged 
that the suit, according to the plaint, was 
one for a declaration and an injunction and 
that as the plaintiffs were at that time able 
to institute a suit either for joint possession 
or for.possession by partition, the proviso 
tos.42 of the Specific Relief Act came 
into operation and the suit should have 
been dismissed. It is perfectly clear that 
the position taken up by the defendants 
from the moment of the death of Bhamba 
Ram was that the property had belonged to 
their father alone, that the will was a 
valid and competent one and they had 
- proceeded to act onit. Indeed {the plaint 
itself showed that the defendants had 
definitely notified to the plaintiffs that the 
will existed; that they were acting on it; 
and were in possession of ‘the property left 
by their father as owners under the. will, 
and offered to hand over tothe plaintiffs 
as legatees whatever their father had left 
tothem: Ithas been admitted by Mr, 
Ajit Prashad that on the death of Bhamba 
Ram his clients Godhu Rim and Ram 


Chand could have instituted asuit either. 


for joint possession as co owners or for 
possession of their share by partition, 
Realising that a suitin such circumstances 
merely for a declaration was obviously 
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incompetent, Mr, Ajit Prasad pressed the 
point that a further relief had bsen claim- 
ed, inasmuch as in the plaint the plaintiffs 
asked for a perpetualinjunction. An exa- 
mination of the plaint shows that the 
injunction asked for was for an order 
directed against the plaintiffs, crdering 
them to refrain from preventing the plaint- 
ifs from retaining possession of the property, 
Inasmuch asthe plaint itself shows that 
the plaintiffs were not in the possession 
of the property, it is clear that this injunc- 
tion wasone that could never have been 
granted. Admittedly the granting of a 
declaration is a discretionary matter and 
accordiog fo the proviso to 8,42 of the 
Specific Relief Act, it has been laid down 
that nocourt should make any such decla- 
ration where the plaintif teing atls to 
eeek relief other than a mere declaration 
of title omits to do ao. Our attention has 
been crann to [Suryanarayanamurti v; 
Tammanna (1) which appears to be directly 
in point. There the plaiatiff sued his 
brother, his sister and his brother’s son for- 
a declaration of the invalidity of a will 
which purportei tohave been executed by 
his late father by which certain property 
had been bequeathed to one of the defend- 
ants, The plaintiff claimed that the pro-- 
perty was ancestral and that he was entitl- 
ed to his sharein it by right of survivor-. 
ship, the testator having no power to. 
bequeath it No claim was made in the- 
plaint for partition of the property which 
was stated to be in the possession{of tenants 
under leases granted by plaintiff and the - 
first defendant. It was held: that the suit- 
was barred by the proviso to s. 42 of the 
Specific Relief Act, inasmuch as the plaia- 
tif might have sued for partition of his 
share in what he claimed to be the joint 
family property. Mr. Ajit Parshad has 
endeavoured to differentiate this case by 
saying that there only a declaration was 
asked for, whereas in the present case a 
prayer foran injunction, of a very futile 
nature, has been added. This view of. the 
Madras Oourt issupported bya decision of 
the Allahabad High Oourt in Ishwari 
Singh v. Narain Dat (2) where it was held 
that the fact that land was waste and, 
therefore, of no immediate practical use 
w38 no bar to the application of s. 42 of 
Sodesifi: Rolief Act, where. the plaintiff 
being almittedly out of possession elaimad 
only a decliration of hia title. Their 


(1) 25 M, 504. $ 
(2) 23 Ind, Oas, 555; 36 A. 312; 12 A. L. J, 408, - 
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Lordships towards the end of their jadg- 
ment say as follows : — 

“In the present case the plaintiffs were admit- 
tedly out of possession and the defendants are 
obviously keeping them out of it. The plaintifs, 
therefore, could have sued and ought to have sued for 
recovery of possession of the land in suit.” 

. This ssems tome to be the position in 
the case now before us, The plaintiffs are 
clearly not in possession «and the def:nd- 
ants are equally clesrly keəping them out 
of possession. The plaintiffs, therefore, 
could have and ought to have sued for 
recovery of possession of the land either by 
a suit for j>int possession or for possession 
of their share by partition. There are 
various other authorities which support 
the view, set out and the authorities relied 
upon by Mr. Ajit Parshad afford him no 
assistance, Iadeed the principles enuaciat: 
ed in the cases cited by the learned ‘‘ounsel 
are in complete accord with those e:uaciat- 
ed in the Madrasand Allahabsd cases. 

In my judgment the suit as framel was 
incompetent and should have been dismis - 
ed Mr. Ajit Parshsd finally asked to be 
allowed to ameni the plaint by adding 
a prayer for joins possession. At this 
stage of the proceedings I consider that it 
would be wrong to allow the amendment 
asked for, Further, it has been brought 
to our notice that the plaintiffs, have brought 
a suit for partition of this property. The 
matter decided in this case by the learned 
Senior Subordinate Judge will no doubt 
have to be re-opened and re-decidedin the 
suit for partition. I would, therefore, 
acc3pt this appeal and dismiss the plaintiffs’ 
suit with costs throughout. 

The cross-objections filedon behalf of 
the respondents by Mr. Ajit,Parshad are also 
dismissed with c sts. 

A, Appeal gesmissed. 
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In an action for contempt of court where the 
contempt consists in disobedience of an order of ' 
court, personal service ofthe order on the person 
charged with contempt should be proved, Service 
on the party's attorney is not suficient, 
Bai Moolbai v. Chunilal Pitamber (3), referred to. 
[p. 412, col. 2.] , 

Before a notice of motion for A contempt can prop- 
erly be taken ovt, personal service of the order must 
have been effected and in the notice of motion the 
precise nature of the breach ofthe judgment or 
order must be set out. Where it is not so set out 
the notice of motion’ is ‘defective. [p. 415, cols, 
1&2. 

In he case ofan administrator or 
trustee however, proceedings by way of contempt 
for failure to comply with an order to pay money 
would be bad in law and the order can be enforced 
by execution. Advocate-General of Bombay v. 
Gangji Akhai (4), relied on, Martin v, Lawrence (6) 
dissented from. [p. 414, col. 2.] 

But the High Court isempowered to punish on 
proceedings for contempt one of its own officers for 
failure to comply with the breachof the court's 
order, whatever that failure may be, even ifit does 
amount to failure to comply with an order to pay 
money, and it is opento thecourt, therefore, to 
commit a Receiver who has been guilty of failure 
to comply with the court's order to pay money as 
such Receiver. [p 415, col 1.] 

The mere fact that an order calling upon a Re- 
ceiver to pay money into court on a certain date, 
proved that in case of default, another person will 

e liable to make the payment, does not enable the 
Receiver to protect himself against 
contempt, [p.415, col.2.] | 

Mr, N. P. Engineer, in support 
Notice of Motion. 

Sir Jamshed Kanga, Advocate General, to 
show cause, f 

Judgment.—tThis is a notice of motion 
dated December 11, 1931, on behalf of 
the defendants to the suit for an order 
that Bhagwandas Maganbhai, the respon- 
dent, should be committed to Jail for 
coLtampb of the court’s order dated Octo- 
ber 16, 1931. 

Mr. Engineer, who appears for the de- 
fendante, has sought to go into the pre- 
vious history of the matter which led up 
to the passing of the order of October 16, 
i931. In my opinion, it is quite unneces- 
sary for the proper determination of this 
notice of motion to go into euch matters, -, 
and on the authority of Navivahoo v. Naro- ` 
tamdas Candas (1), to which the Advocate 
General who appears for the respondent 
was good enough to draw wy attenticr, 
I also think that it is improper. 

The order of October 16, 1931, was a 
consent order made on hearing the attorneys 
for the plaintiffs, the attorneys for tke 
defendants, and the attorneys for the 
respondent, who had acted as a Receiver 
in the suit. By that consent order the 
respordent was ordered to pay to defendant 


ë (1) 7B.5. 


executor or 


proceedings for 


of the 
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No. 4, as the present Receiver in the suit, 
the sum of Re. 16,500 due and payable 
by the respondent as Receiver of the estate 
of Bai Sonabai Bapu Yelinkar mentioned 
in the plaint. That sum was by the order 
directed to be paid in the following 
manner, namely, Re. 2,000 on or before 
October 22, 1931, 8 further sum of Rs. 2,000 
on or before October 29, 1931, and the bal- 
ance within five months from the date of the 
order, It was further provided by conaent 
that the plaintiffs undertook to pay the 
said eum of Re. 16,500 payable by the 
respondent from their share in the estate 
if the reapondent failed to pay the same 
within five months from the date of the 
order, It was also ordered thatif the sum 
of Re. 16,550 was not paid by the respon- 
dent within five months from the date of 
the order, heshould pay interest at the rate 
of seven per cent. per annum from that 
date till payment on such sum as might 
then remain due. 

This order of October 16, 1933, was 
served on the respondent's attorneys on 
October 1+, 1931. A certified copy of it 
was served on the respondent personally 
on December 21, 1931, The notice of 
motion, .which was dated December 11, 
1931, was served personally on the res- 
pondent on Janvary 22, 1832and was filed 
on January 28, (932. 

The first point taken by the Advocate 
General in answer is that the order in this 
casa ought to have been personally served. 
He drew, my attention to Oswald oa Oon- 
tempt, Third Eddition page 199, where it 
is stated that the judgment or order 
should be served on the party personally, 
except in the cases’ therein mentioned, 
none of 
me. Mr. Engineer, on the other hand, has 
contended that in order to justify com: 
mittal for breach of the order in question, 
it is not necessary that it should have 
been served upon the respondent, ifit is 
established that he had notice of it, In 
support of his submission that the respon- 
dent had notice of the order he relies, 
first, upon the fact thatit was an order 
made by the consent of the respondent's 
attorneys, and next upon the fact that 
when the respondent failed to pay the two 
sums of Rs, 2,000 on October 22 and 29, 
1931, respectively, letters were written 
by the defendants’ attorneys dated Octo- 
ber 23. and November 2, 1931, to the 
respondent's attorneys complaining of 
this fact and threatening proceedings, and 
that in abawer thereto the respondent's 
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attorneys by a letter dated November g. 
1931, expressed the respondent's regret for 
kis failure to pay, stated that the respon- 
dent would pay after Diwali, and request- 
ing that proceedings might not be taken. 
Those lettera are set out as Ex. A tothe 
affidavit of Waman Narayan Velinkar 
dated December 11, 193!, in support of 
the notice of motion. The Advocate 
General, on the other hand, ghae drawn 
attention to the fact that there is, so far 
as personal service of the order is required, 
a distinction between an order which 
merely prohibits 8 person from doing 
something, and an order which requires 
himto do something. In the former case 
personal service is not essential, and it 
will be enough if it be proved that the 
party had notice aliunde (see Oswald on 
Contempt, page 203). In the latter case 
personal service is essential, and it has 
been held that the fact that the person 


ordered todo an act was actually in 
court when the order was made 
ia not a ground fer dispensing 


with personal service of it: see Tuck, In 
re; Murch v. Loosemore (2). Moreover, it 
has been laid down in Bai Moolbai v. 
Chunilal Pitamber (3) that service upon a 
party’s attorneys, where an application is 
made for committal of a person to Jail 
for disobedience of the court's order, is 
not sufficient, and that personal service 
must be proved. Accordingly I hold that 
the mere service of the order of 
October 16, 1931, upon the respondent's 
attorneys on October 19, 1931, is not 
sufficient. s 
Mr Engineer hasdrawn my attention to - 
the fact that at any rate before the notice 
of motion was served, the respondent had 
been personally served with the order of 
October 16, 1931. That is pr rfeetly true. 
The notice of motion, however, was dated 
December 11, 1931 and the affidavit in sup- 
port of it was sworn on the same day. 
The allegation in- the affidavit is that on 
that day the respondent was guilty of 
contempt. In myopinion, this is not the 
case. I hold that personal service of the 
order upon the respondent was necessary 
and that until he had been personally 
served, he was not guilty of any contempt, 
Accordingly, the notice of motion having 
been sworn before service of the order, 
in my opinion, ib is no answer to say 


(2) (1908) 1 Ch, 692; 75 L. J. Oh, 497; 94 L. T. 597; 
22T. L. R. 425. . 
&)2 Ind. Gas, 485;11 Bom. Lu RB, 360,33 B. 


. 


1933 
that long after those dates, and merely 
before the notice of motion was served 
upon the respondent, he was in fact 
served with the order. In my view, before 
a noticeof motion for contempt can pro- 
perly betaken out, pergonal servics of the 
order ina case such as that before me 
must have been effected. 

_ The next point taken by the Advocate 
Ganeral is that the charge ought to have 
been specifically set out in the notice of 
motion. ltis merely stated in the notice 
of motion that the court will be asked 
for an order to commit the respondent to 
Jail for contempt of the court’s order, 
What the particuler contempt alleged is, 
is,not stated. It is contended in answer by 
Mr. Engineer that sufficient particularity 
as to the nature of the charge ia given 
in para. 9 of the affidavit of Waman 
Narayan Velinkar dated December 11, 1931 
end that notice is given by the notice of 
motion that that affidavit will be relied 
upon. His submiesion is that all that is 
required is that the respondent shall be 
given rotice of the precise charges sgainst 
him iz order that he may have gn op- 
portunity of knowing them end of meeting 
them if he can. There are come useful 
observations on the question of giving 


precise notice of the charge in Mr, Justice: 


Russe!l’s judgment in Bai Moolbat v. Chun- 
lal Pitamber, (2) to which I have already 
referred, at page 633*, where that learned 
Judge points out that proceedings for 
contempt of court are in the nature of 
& criminal offence, and that precise charge 
should accordingly be framed. In myopinion 
the precise breach or breaches of the order 
complained of should be set outin the 
notice of motion itself, and the respondent 
should not be left to ascertain, if he can, 
from the affidavit. relied upon in support 
what the charges are. It may well be that 
in para. 9 of the affidavit in support notica 
of the breaches complained of has been 


given in this particular case, But, in my- 


judgment, a respondent ought not to be 
left to gather, if he can, from the terms 
of the affidavit in support what is the 
precise nature of the charge brought 
against him. In this connection it is 
useful to refer to the form of notice of 
motion for contempt for breach of a judg- 
ment or order, which is. set out in 
Appendix II, at page 27?, in Oswald on 
Oontempt. It will be seen that that form 


contemplates the precise nature of - the 


breach of the judgment or order being 
‘Page of 33 Bom, —[Ed.] 
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set out in the notice of motios. I hold? 
therefore, that the notice of motion in this 
case is défective. 

Next it has been contended by the 
Advocate General that the order of October 
16, 1931, is a mere order for the payment 
of money, and that it can only be enforced 
in India by execution and not by pro- 
ceedings for committal for contempt. He 
has relied upon Advocate General of 
Bombay v. Gangji Akhai (4). In that case 
on September 1, J590, in an administra. 
tion suit in which Gangji A khai as executor 
of a will was defendant, a Receiver was 
appointed, and Gangji Akhai was ordered 
to deliver to the Receiver certain Govern- 
ment promissory notes of the value cf 
Rs, 45,000 belonging to the estate, which 
was the subject-matter of the suit. He did 
not obey the order,and absconded from Bom- 
bay, and on March 16, 1891, in his absence, 
a rule for his attachment for contempt 
was made absolute. It was afterwards 
ascertained that he had used the notes 
for hisown purpose. A warrant was issued. 
for his arrest, and he was apprehended, 
and on April 24, 1891, he was convicted 
of ctiminal breach of trust and sentenced 
to eighteen months’ imprisonment, Pre- 
viously to his trial he had been commit- 
tedto Jail for contempt of the order of 
September, 1880, with the result that 
after his conviction he was in Jail both. 
under his sentence and under ths order 
for contempt. On October 4, “1892, the 
court passed a money decree in the ad- 
ministration suit against the defendant 
for Rs, 80,000 and costs, The sentence 
passed upon the defendant for the criminal 
offence expired on October 22, 1892, 
Applications for his release from imprison- 
ment under the order for contempt were 
made in December, 1892 and April 10, 1893, 
but were refused, An application was 
then again made by motion for his release, 
It was held by Mr. Justice Farran. that 
he should be released. The learned Judge 
took the view that the right of the plaintiff 
to demand the promissory notes was merged 
in the money decree, and that the right 
to demand the notes was gone, and that. 
the order that he should deliver them up . 
to the Receiver had ceased. to be opera: 
tive. Consequently he held that the com- 
mitment, inso far as if was intended to. 
enforce obedience to the order of Septem- 
ber 1, 1890, could no longer be continued on 
that ground, In his view it wasthe decree and. 
not the order, which, after the passing_of,the 

(4) 19 B, 152; 


TAn 
decree, constituted the measure of the 


obligation. between the parties. He further 
held that that was a simple money decree, 


and that it was contrary to the expressly” 


declared will of the Legislature and to all 
modern principle and precedent to keep a 
defendant under commitment for contempt 
to compel him to pay a. money decree. 
Relying upon this authority, the Advocate 
General submitted that the order of 
October 16, 1931, was only enforceable 
under the provisions of O. XXL In this 
connection he referred to rr.1) and 37 of 
that Order. He drew attention also to 
s. 36 of the Civil Procedure Code, which 
lays down that the provisions of-this Code 
relating to the execution of decrees shall, 
so far asthey are applicable, be deemed 
to apply to the execution of orders He 
also drew attention tos. 58 of the Code, 
where it is laid down that-where a person 
is detained in the civil prison in execu- 
tion of a decree, he shall not be detained 
for more than six months, if the decree 
exceeds Rs. 50 Accordingly, the Advocate 
General submitted that if the procedure 
now sought to be enforced againsta Receiver 
were to be given eflect to, any executor 
or ‘trustee, who failed to pay monies 
pursuant: to an order of the Oourt, might 
be liable to be kept in prison until he 
paid; and for a longer period than the 
six months contemplated by the provis- 
iọns “of -the Oivil Procedure Oode above 
rélerredto ` 
-Om the other hand, Mr. Engineer sub- 
mitted: that the argument of the learned 
Adocate Ganeral had no application to the 
case of a Receiver who is an officer of the 
court. He relied upon Inve Gent. Gent- 
Davis v. Harris (5) which lays down that a 
Receiver is liable to attachment for breach 
of an order of the court to pay money, 
whether he has been discharged from 
being a receiver or not. The Advocate 
General in answer. pointed out that, as 
appears from the report in that case, a 
Receiver in England who receives is in a 
fiduciary position and as such comes within 
the meaning of the third exception to s, 
4 of the Debtors Act, 1869, and he con- 
tended that that was really the basis of 
the courts decision that a Receiver in 
England was liable to attachment for breach 
of an order to pay money. He submitted 
that that case would have no application 
in India where it is a partof the law of the 
landthat any person, who does not pay 
mcney pursuant to a decree or an order, 
(5) (1888) 40 Oh, D, 190. 
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is liable to execution and to be committed 
to jail. Mr Eagineer further relied upon 
Martin v. Lawrence (6), That was a case 
where the decree in an administration suit 
directed 4,8 party to the suit, to pay over 
asum of money, which she admitted was. 
in her hands, to her own attoraey in the 
suit, to be applied by him as directed by 
the decree. She refused to pay over the 
money, and was imprisoned for disobedience 
to the Court’s order. After she had been 
in prisonfor six months, she applied to 
the Judge of the court below, under s, 341 
of the Oivil Procedure Code then in forces, 
to bedischarged. The order was refused. 
It was held on appeal that the proceeding 
under which she had been imprisoned 
was not in execution of a decree but 
she was imprisoned under process 
of contempt, and that the provi- 
sions of ss. 3il and *42 did not apply to 
the case. It was held by Mr, Justice 
White in that case that the juris- 
diction of the High Oourt to im- 
prison for contempt is a jurisdiction 
that it has inherited from the old Supreme 
Court, and that this jurisdiction has not 
been moved or affected by the Oivil Pro- 
cedure Oode. The Advocate General ad- 
mitted that that was 'an authority against 
his contention’ in the’ present case, but he 
submitted that it was in conflict with the 
case relied upon by him in Advocate General 
of Bombay v. Gangji Akhai (4) to which 1 
have referred, snd submitted that that au- 
thority was binding upon me, I think that 
this is so, and thatin the case of an ad- 
ministrator or executor or trustee, proceed- 
ings by way of contempt for failure to 
comply with an order to pay money would 
be bad in law, Iam not, however, satisfied 
that this isso ia the case of a person, who 
ig an officer of the court, such as a Receiver. 
Mr. Engineer relied upon Hassonbhoy v. 
Cowasjt Jehangir Jassawalla (7) and 
Navirahoo v. Narctamdas Candas (1), ‘in 
support of his contention that the court 
can commit persons for breach of their 
orders. In those two cases the alleged - 
contempt was failure to comply with orders 
for inspection and discovery. The learned 
Advocate-General does not dispute that this 
court inherits the powers of the English: 
Courts so far as the power to commit for 
contempt for breach of its orders goes. 
But he submits that no such power ‘exists 
where the breach of the order complained 
of is a failure , to pay a sum of money. Oa 
(6) £ 0, 655, 
7) 7B. L 
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the authority of the case of Advocate Gener- 
al of Bombay v Gangji Akhai (4), which 
he relies on, I think that this is eo, in the 
case of failure by a person who is nòt.an 
officer of the court to comply with an order 
of the court to pay money. But that de- 
cision is not, in my opinion, an authority 
for the proposition that the court is not 


empowered to punish on proceedings for . 


contempt one of its own officers for failure 
to comply with the breach cf the court's 
order, whatever that failure may be, 
even if it does amount to [failura to 
comply with an order to pay money. Ac- 
cordingly, if I had to decide this motion 
on that poiat alone, I should be against 
the contention of the Advccate- General, 


. and should hold that it was open tome, if 


I thought fit, to commit a R-ceiver, who 
had been guilty of failure to comply with 
the court's order to pay money as such Re- 
ceiver. 

`_ The next point taken by the Advocate- 


"General is that the order of October 16, 


1231, on the face of it itself contemplates the 
possibility | of default on the part of the 
Receiver. He accordingly contends that 
the breach of such an order ought not to 
be regarded as punishable by contempt 
proceedinge,, In answer to this Mr. Engine- 
er haa arawn my attention to a passsge in 
Kerr on Receivers, 9th Ein. page 343, which 
isin these terms :— 

, “Where a Receiver neglects to bring in his accounts, 
or, having brought them in, fails to pay the balance 
certified to be due from him within the time limited, 
and has been proceeded against for the contempt of 
court, the party prosecuting the contempt may pro- 
ceed against the sureties. But he isnot at liberty 
to sue the sureties until he has taken proceedings 
against the Receiver for the contempt, unless the 
Receiver has become bankrupt, or it canbe shown 


that proceedings against him for contempt would be 
useless,” 


Mr. Engineer relies on this passage and 
submits that it would not be open to 
him to enforce the undertaking given 
by the plaintiffs in the consent order to 
pay if the respondent makes a default 
without taking contempt proceedings agair- 
Bt the respondent. An answer to this appears 
to me tote that it would have keen open 


_ to the present defendante, if they had been ` 
i minded, to enforce the order by execu- ` 
- tion.” 


D I do not, however, say that they 
might not also have proceeded by way of 


“contempt proceedings, if they had taken 
„the necessary and proper steps as regards 


‘Bervice of.the order the breach of which 
was complained of, The mere fact that 
the plaintiffs undertook to pay the moneya 


 peyable by the respondent if he failed to 
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-Tived. 
-the contention of the Advocate General 


“415 
pey does not, in my opinion,.in-any. way 


-relieve the respondent from his obligation 


to obey the court’s order. Moreover, as 


“appears from the terms of the order itself, 


the plaintiffs’ undertaking only comes into 


“operation if. the respondent makes a defaalt 


fora period of five months from the date 
of the order. That time has not yet ar- 
Accordingly, it seems to me that 


that merely because the defendants have 
got the security offthe plaintiffs they are 
debarred from taking contempt proceedings 
is ill-founded. ` 

On the other hand, even if the contempt 
proceedings had been in order as regards 
personal service and the form of the notice 
of motion, the court would have had to 
consider whether in the particular cir- 
cumstances of the case, it would commit 
the respondent for contempt. In a case 
like the present where the order so sought 
to be enforced is a consent order, where on 
the face of it it comtemplates a possible 
breach by the respondent, where it pro- 
vides for the payment of interest if he 
does make a default, and where security is 
provided forupon the footing that possib- 
ly he may make a default, 1 think that the 
court ought to hesitate very considerably 
before committing the respondent to prison 
for contempt, Even if the proceédings 
had been in order ia this -case, in he 
exercise of my discretion I should: haye, 
declined to do go. ao a a 

In the result, this notice of motion will; be 
dismissed with costs. Ey SS 

N./A Motion dismissed, ` 


ri 
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Reference No. 19 of 1932. + 
November y, 1932, ~ 
JAI Lat AND MONROE, J J.. 
Diwan Bahadur Diwan KISHEN 
KISHORE—AsSESSEE—PETİTIONER 
versus 
Tue COMMISSIONER or INUOME- 
TAX—— RESPONDENT, 4 
Income-taxw (Act XI of 1922), ss. 9 (D (iv), 84 —Ass 
sessment of income of impartible estates governed by 
imogeniture—Allowance payable to younger mem- 
ers, whether allowable deduction—Assessment of hold- 
er whether assessment of family or of individual for 
purposes of super-tax—Impartible estates, nature 
of—Income ‘escaping’ assessment, meaning of—Assess- 
ment, meaning of—Assessment as head of family— 
Cancellation of assessment and order for re-assessment 
as individual—Section 84, whether applicable, ' 
Wheres Hindu family was found to be impartible 
and governed by the rule of primogeniture and under 


< 
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an award it-was provided that -all that the younger son 
could deniandwas.certain specific allowance for main- 
tenance and houses for residence: 

Held, that the allowance payable to the younger mem- 
ber was not part of incomé of the family or of the 
eldest member, but was a sort of charge on the estate- 
and should therefore be deducted in calculating the 
assessable income of the head of the family. The rule 
that an allowance given ‘by the head of a Hindu co- 
parcenary to its members by way of maintenance 
is liable to be assessed as the income of: the: family 
hasno.application -to a case of this nature: The al- 
lowance in the case of impartible estate is the separate 
property of the younger-members upon which they can 
be assessed, ~ i 
` Held, further, that the estateof a Hindu family 
though governed by the rule of primogeniture and 
impartible, is still the property ofthe family and not 
the sole property of the person who holds it for the 
time being and an assessment of the head of the family 
in respect of the income of the estate must be deemed 
to: be an assessment of the income of a Hindu un- 
divided family and not of an individual for the pur- 
pose of the super-tax, Hari Kishen v. Chandan Lal 
(1), Naraganti ‘Achammagaru v. Venkatachalapati 
Nayaminarw (2), Subrahmania Pandya Chokka -Tala- 
var v. Siva Subrahmanya Pillai (3), Baijnath} Prasad 


` Singh v. Tej Bali Singh (4), and Baijnath Prasad 


Singhiv. Tej Bali Singh (5), referred to. 

Held, also, that the expression ‘escaped’ as used in 
5. 34; Income Tax Act, connotes failure by the taxing 
suthority to tax the income owing to accidental or 
deliberate omission by the assessee to declare it or 
to some. similar circumstances. It does not include 
cases where the income is known or disclosed to the 
Income-iax authority. and has been: the subject of 
assessment which has however been set aside by the 
superior authority owing to some mistake in procedure 
or to the income being treated in a wrong category, 
for instance, where an assessment ds an individual 
is set’ aside and the Income-tax Officer is directed to 
-Te-assess -tbe assessee -as the head ofan undivided 
Hindu.family,' , 

a 


Oase referred by the Commissionerof In- 
come Tax, Panjab, North-West Frontier 
and Delhi, Provinces, Lahore, with his No. 
221-632, dated the 24th May, 1932. 

a, Lala Badri Das, R, B. for the Petitioner, 


Me R. C. Soni, ior the Respondent, 


Jai Lal, J.—This-is a reference made by 
“the Commissioner of Income Tax to this 
<.court under-s. 66-(2) of the Indian Income 
Tax Act. The questions referred for the 
opinion of this court are as follows :—- 


(1) -“Whether in the circumstances of the 
case, the income of the petitioner for the 
assessment year 1929-30 can be said to 
have escaped assessment and whether’ s. 34 
of the Act was correctly applied to it? 

' (2). Whether, in view of the fact that the- 
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rule of primogeniture prevails-in the peti- x 
tioner's family and*of the terms of the award: 


of Mr. Atkins, the petitioner can be said to 
be the sole owner of the impartible estate, 
the taxable income of which has been 
assessed-on him- as aniindividual:? 


1417, 0. 


(3) Whether the sum of Re, 7,200 paid to 
Diwan Jai Gopal, the brother of the peti- 
tioner, as maintenance is an admissible 


deduction from the petitioner's income 
under the head of property o 
The fects are these:—Diwan Bahadur 


‘Kishen Kishore is a Rais, of Lahore. He 


hassa brother Diwan Jai Gopal and hes also 


sons. The brother is living separately 
from Diwan Bahadur Kishen Kishore : 
and is paid a yearly allowance of 


Rs. 7,200 and is aleo given some buildings 
for his residence. Diwan Raj Kumar, the 
father of these two gentlemen having- 
died, there wasa dispute between them 
about the succession to the estate and Mr. 
Atkine, who was Deputy Commissioner of 


Ferczepcre, at thetime,was appointed an < 


arbitrator. He gave his awatd in which 
it washeldthat the family wss .governed 
by the rule of primogeniture and “all that 
the younger sons. could demand was: (1) 
their:allowances and their houses for resi- » 
dence: or (2) a lump sum of money and 6 
final severarce from the estate”, Diwan 
Raj Kumar, it appears, had made a will 
before hie death, and after considering the 
custom of the family and the terms of the 
will Mr. Atkins decided that Diwan Jai 
Gopal should have Rs. 120 per month as 
his allowance and should also be given 
separate residence out of the family estate, 
This allowance was subsequently increased 
to Rs. 200 per month and finally to Rs. 7,200 
& year, in 

For the year 1929-1930 the -Income Tax 
Officer assessed Diwan Bahadur Kishen 
Kishore, who for the sake of brevity shall 
be hereafter referred as the assessee, to 
income-tax as the head of an «undivided 
Hindu family on the income - of the family 
during the previous year, ‘The total income 
Bo assessed included Rs. 7,200 the allow- 
ance paid by the asaessee to his younger 
brother Diwan Jai Gopal. At the same 
time an assessment was made on the as- 
sessee in respect of what was styled his 
personal income which was derived by him 
from dividends and fees as director of somé: 
joint stock companies. The assessee there: 


sioner, his main contention being that he: 
was entitled to claim that Rs, 7,200 paid. 


upon appealed to the Assistant Commis: - 


mi 


by him to-his brother Diwan Jai Gopal.. . 


should be deducted out of his total income; ` °- 
This appeal having been rejected he ap- ~ 


plied to the Commissioner for review under 
8.33 0f the Income Tax Act, or in the 
alternative, for a reference to this court + 


- under s, 66 (2) of the- ‘same Act, The 


` 1933 


+ Commissioner of Intomé Tax accepted his 
petition for review and.set- aside the as- 
sessment. He directed the- 
Officer to assess him as an individual and 

` not asthehead of an -undivided Hindu. 
family. Thereupon -the Income Tax 
Officer served upon the assessee a notice 
uiider s. 22:(2)- read with: s; 34° of the 

. Indian Income Tax Act calling upon him 
to. submit a declaration of his total income 
from. all sources-for the previousyear for 
the purpose of re- assessing ‘him for the 
-year 1929-1930, -This notice was served 

“upon him on: the-16th of March, 1931, and 

- aireturn of income was filed on the 15th 
of: April, 1931.- The assessee was there- 
upon agsgessed--to income-tax and also to 
guper-tax, To this- assessment an. objec- 


tion was taken by the assessee by way ` 


of appeal to the Assistant Commissioner 
“and he raised objections which are the sub- 
ject-matter of this reference and.are com- 
prised in the three questions that. have 
been referred to us; some of these questions 
are common to the assessments for the 
` subsequent years. : 
Now with regard to the first question; 


s. 34 of the Indian: Income Tax Act is as’ 


follows:— -> : Bg 

e “Jf for any reason income, profits, or gain 
chargeable to income-tax has escaped assessment 
in. any yearor has been assessed at too low a 
rate, the Income Tax Officer may, at any time with- 
in‘ one year of the end of that year, serve on the 
person liableto pay tax on such income, profits or 
gains, or in the case ofa company,on the. principal 
officer thereof a notice containing all or any of 


thè requirements’ which may be included in a - 


notice’ under sub-s. (2) of s: 22, and°may proceed 
to assess or’ re-assess such income, profits or gains, 
and the provisions ofthis Act shall,so far as may 
be, apply accordingly as if the notice werea notice 
issued under thatsub-section: Provided that the tax, 


shall be charged at’thé rate at which it would have’ 


been charged had the income, profits 
escaped assessment or | full assessment, 
- may be.” ; f g E 
It would be observed, that.an action 
under s. 34can be taken at.. any time 
-within one yearof.the end of -the year 
for whiéh the assessment is ;sought to be 
= made.: The assessment . in this case was 
“sought to be made for the year 1929-1930 
and notice was served on the. 16th of March, 
1031, If 6. 34, therefore, is :applicable - to 
the ‘case, then the notice must be deemed 
-to have been validly served upon the as- 


or gains not 
as’ the cage 


legal. 2 rae, 
__ Itis, however, contended on behalf of 
“the assessee that having regard to: what 
hag beén stated above, his income cannot 


hs 


be said’ to:.-have'escaped ‘assessment-as that: 
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; > The more. appropriate way, however, 
' peasee and the assessment is consequently: 
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term is understood for the purposes of s. 
“34 ofthe Act. After giving my careful 
consideration I have reached the conclusion 
that the contention of the assesses is cor- 
rect. It is clear from the facts stated 
above that originally when the: assessment 
was made for the first time for the year 
1929-1930 on the assessee as a head of the un- 
divided Hindu family no part of the income 
is alleged to have been concealed by him, 
The income, which was. sought to be as- 
sessed was, therefore, disclosed toand was 
known to the Income tax authorities and 
the assessment was cancelled on tha 
objection of the assessee On these facts, 
in my opinion, the income cannot be said 
to have escaped assessment during the 
previous year: the whole income was 
actually assessed and the expression ‘es- 
cape’, in my opinion, as used in the section 
connote; failure by the taxing authority to 
‘tax the income owing to accidental or 
deliberate omission by the assessee to 
déclare it or to some similar circumstances, 
It does not, however, include cases where 
“the income is known or disclosed to the 
Income-tax authorities and has been the 
subject of assessment which has however, 
been set aside by superior authority owing 
to some mistake in procedure or. to the 
income being treated in a wrong cate- 


gory. ; 

The learned Oounsel for the Income Tax 
OCommigsioner made no serious attempt to 
‘justify the action of the Income Tax 
Offizer in proceeding under s. 34. He at- 
tempted to show, on theother hand, that’ 
- the assessment had been validly made or 
could be validly made under some other 
provisions of Income Tax Act. We did not, 
-however, permit him to develop this partof ` 
his case because, in our opinion,it did not 

arise out of the reference. : 

It will be conveniext to deal with the 
third: question at this stage. I have 
already stated the circumstances under 

- which Diwan Jai Gopal is being paid 
Rs. 7,200 annually as his allowance. The 
learned Oounsel for the assessee contend: — 
ed that this allowance was a sort of a 
charge on the estateand should, therefore, 
be deducted out of the assessee’s income 
on the analogy ofs.9 (1) (iv) of the Act. 

to 

-describe-the situation would be that the 
sum of. Rs. 7,200 is not the income of 
Diwan Bahadur Kishen Kishore but that 
it is the income of his brother Diwan 
“Jai Gopal. It may be mentioned that 
Diwan Jai Gopal is separately assessed to 
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thie Boome as Counsel cn both sides stated_. 
befére uæ>: Ff thé estate had been partible . 
Diwan Jal :Gopal. would have been entitl- ° 
ed: tocseparate his share and to collect ' 
itsimeome: directly. Obviously in such a 
egse.both the brothers would have been 
separately- ` acseeged. In view, however, 
of the- rule of primogenituré and the con- 
sequent impartibility of the estate, all that 
Diwan Jai Gopal heé been given in lieu 
of: bia share is a separate: allowance, . 
That-allowance, in my opinion, cannot’ 
form part of the income of the family or 
of Diwan Bahadur Kishen Kishore. 

Some:.cases which were cited before us.’ 
and. in which it’has been laid down that : 
an allowance given by the head of the. 
Hindu: co parcenary to its members by. 
way. of maintenance is liable to be assessed 
as the income of the co-parcenary, have ` 
ng: Application to the facte of this case. 
I have: already siated that the two modes 
ofseparation of the interest of the younger 
sow in this family, as stated by Mr. Atkine, 
are the. payment of an“ allowance and. - 
assignment of residence or the award of | 
aclump sum and final severance from the 
estate. A complete separation between 
the-members. of the Hindu co-parcenary : 
isxonly. possible at the time of partition; . 
otherwise; the: co-parceners who receive | 
separate maititenance, still remain members 
of a joint Hindu family. In the present - 
case Diwan Jai Gopal cannot claim to be 
.8 member of the co-parcenary with the 
asgegsee, whoin my opiniop, is merely -* 
acting “as a’collector of the allowance pn ` 
his- behalf. It-is the separate property of 
Diwan Jai Gopal, who can dispose of it. 
asthe. likes, - 

Jt -is also to be obseryed thatthe amount ` 
payable to him is not a voluntary pay- 
ment and does not vary with the income 
of the estate, According to the arrange- ` 
ment made, the asaessee is bound to pay 
thic.amount to Diwan Jai Gopal, even if.” 
the annual incomé of his estate js less 
than Rs,.7,900. Inthe alterzative Diwan 
Jai, Gopal cannot legally claim an increase’ 
in-the allowance if the income of the estate 
materially increases. 2 

No analogy can, therefore, be drawn 
from ‘cases where the head or the maneger 
of.a joint Hindu family is assessed to 
income as such and he claims deduction 
of the amcunt paid to some of the co- 
parceners by way cf maintenance. Inthe 
present case it is obvious that the pay- 
ment is not made to a co parcener. The 
two brothers in this case are mot as I 


ki 


_ _ KIBBEN KIBgOBR 0, COM. CE IKOJME TAX, 


“in force. This judgment appears to bea 


‘missioner contended that 
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have already stated-members of a joint ` 
Hindu family. 

‘With regard to.the second question its 
importance. lies only as to super-tax, The > 
assessable limit for the pruposas of super- 
tax in the case of a Hindu undivided - 


“family is higher than in the case of an : 


individual. It. ie, therefore, claimed by 
the asgersee that the assessment must be 


- deemed to be an assessment of the income |. 


of a Hindu undivided family and not of. 
an individual. The Oommissioner on the - 


. other hand is. of opinion that the assesses | 
: has been and is liable to be, assessed as : 


ah individual and that he caunot, as - 
cldimed by.him, be said to be the manag--: 
ing member of an undivided Hindu family, 

the other persons claimed to b3 the . 
members of the family being his sons. , 
Thé case was argued before us by both Ò 


| Sides on the assumption that the assessee’s~ ,” 


sons are living with him and are being | 
‘maintained by him as any Hindu father 
would maintain his sons ‘and as would 
happen in a normal undivided Hindu: 
family. It is, however, contended on . 


. behalf of the Oommissioner that as the 
_family is governed by the rule of primo- ~ 


geniture and consequently as the estate , 
is-not partible between the assessee and 
his sons, therefore, the family cannot be ` 


‘an undivided Hindu family consisting of . 


the father and-the sons because the 


. partibility of the joint estate is an essential . 
; feature of the joint.Hindu family. 


Now it is ‘undeniable that the Hindus . 
in this. province -arẹ governed by the 
Mitakshara Law and. that according to that: 
law when the fatherand the sons constitute ~ 
a joint Hindu family thesonscan ordinarily | 
claim partition of tle -co-parcenary pro- . 
perty in the lifetime of their father even 
against. his will, In Hari Kuishen-y,._ 
Chandu Lal (1), however, a Full Bench- 
of. the Chief Court, Punjab has held that 
though under the -Mitakshara system of ' 


‘Hindu Law -a son can enforce partition > 


even during his father’s lifetime, in the 
Punjab this form of Hindu Law isnot ~~ 


complete answer to the only ground on.’ 
which Counsel for the Income-tax Oom-~ ` 
the assessea 
cannot be deemed to be a member of a joint 


_Hindu family with his eons and, therefore, 
_the father and the cons cannot constitute 


an undivided Hindu family; the learned 


-counsel was accordingly forced. to take 
refuge in the assertion that Hari Kishen 


(1) 43 Ind, Oas, 667; 105 P, R, 1917 (F, B.) 


= 


wt 


"1053 ` 
v. Chandu- Lal (1) lays down bad law. 
Being a judgment of the Fall Bench, 
however, it is binding on us; but I would 
prefer not to basa my finding merely on 
the dictum in this case alone. 

In Naraganti Achammagaru v. Venkata- 
chalapati Nayanivaru (2) it was held that 


“an impartible Paleiyam governed by the rule of 
primogeniture, though possessed exclusively by one 


d 
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judgment of their Lordships of the Privy 
Oouncil ia what is called the second 
Pittapur Case, la this judgment no 
doubt, some observations are made which 


|. support his contention and specially the 
remark that in an impartible zamindari 


member of the family, is the joint property of the - 


femily, and in the event of a death passes by 
survivorship.” 


This was a judgment of a Division Barch 


of the Madras High Ovurt and it was further. 


obsarved in it that 

“separate possession but not separate ownership is 
the characteristic of property in such cases which 
-although impartible is ex hypothesi joint * * 
The impartibility of the subject does not necessitate 
the denial of the right of survivorship and there 
are not wanting in the admitted rules which govern 
the enjoyment of such property and the succession 
to it ‘indicia of co-ownership and consequent 
survivorship,” 

This. observation was cited with approval 
by another Division Banch of the Madras 
High Oourt in Subramania Pandya Chokka 
Talavar v. Sira Subramanya Pillai (3). 
This principle was further recognised in 


there is no co-parcenary. This judgment 
was, however, noticed by their Lordships 
in Baijnath Prasad Singh v. Tej Bali Singh 
(5), and it was observed that | 

“the dictum that custom when it is found to exist 
supersedes the general law, which, however still 
regulates all beyond the custom is the key-note of 
the position, The question of how to select the 
head of the family in ajoint family is part of the 
general law. That the custom of impartibility does 
not touch it is shown by the long list of authori- 
ties above cited, and there ia in their Lordships" 
view no necessary logical deduction from the decis- 
ions in the Sartaj Kuari and the second Pitiapur 
eases which forces them toan opposite conclusion.” 
In an earlier part of their judgment in 


. the same case their Lordships considered | 


Baijnath Prasad Singh v. Tej Bali Singh - 


(4), where it was held that 
“the normal constitution of a Hindu family is union, 
and that it is the very essence of an impartible 
estate that there is no legal right to insist on parti- 
tion and further that the estate is enjoyed by the 
whole family through the occupantof the Gaddi". 
In Baijnath Prasad Singh v. Tej Bali 
Singh (5) their Lordships of the Privy 
Oouncil. affirmed thess ‘principles. The 
head-note of the’ judgment: is: as fol- 
lowa :—- a: . 
“The ‘successor to an impartible estate whish is 
ancestral property-of a joint Hindu family governed 
by the Mitakshara is designated by survivorship 
subject to the custom of impartibility: the eldest 


member of the senior branch of the family, there-_ 


fore, succeeds in preference to the direct lineal 
senior descendant of the common ancestor if the 
latter is more remote in degree”, ` 

Naraganti Achammagaru v, Venkata- 
chalapati Nayanivaru (2) was cited with 
approval by their Lordships. 

The learned Counsel for the Lacome Tax 
Commissioner relied upon Gangadhara 
Rama” Rao v. Rajah of Pittapur (6), a 


(2) 4 M 250. 

(3) 17 M 316. 

(4) 38 Ind. Oas. €94; 38 A 590; 14 A. K. L. J. 913. 

(5) 60 Ind. Oas. 534; 43.4 228; 19 A. L.’ J. 317; 33 
O. L. J. 388; 40 M. L. J. 387; (1921) M. W. N. 300; 
25: 0, W, N. 564; 2 P. L. T. 257; 23 Bom, L.R. 654: 
per L. R. (P. Q.) 35; 29 M. L, T.3593; 480.4, 195 


( . i f E 
(6) 47 Ind; Cas. 354; 4LM. 778; 35M. L. J. 399; 24 
M, L.T.276; 16 A. ls. J. 833: 41 M778; 28 O, L J. 
8; 5 P. L. W. 267; 20 Bom, L, R. 1056; 330, W.N, 
3; (1918) M, 
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173; (1918) M, W., N. 922; 471, A, 148 (P. G.) 


that certain remarks relied upon by Oounsel 
for the Oommissioner before us and madein 
the second Piitapur case (6) must be treated 
as obiter dicta, Protap Chandra Deo v. 
Jagadish Chandra Deo (7) was also cited 
on behalf of the Isarned Oommiayioner. 
The decieion in that case, however, goes 
against his contention. It was as follows; — 

“The holder of an impartible zamindari can 
alienate it by will although the family is undivid- 
ed, unless a family custom precluding him from 
doing so is proved”. 

‘Is would thus ba observed that their 
Lordships did recognise thatan impartible 


~ estate may bə owned bya Hindu undivid- 


ed family and that the holder of such 


“an estate may be the head or managing 
` member of the family. In my opinion, 


therefore, there ia no legal sanction for 
the proposition that an estate which is 
goveraed by the rule of primogeniture 


- cannot belong to an undivided Hindu 


family bat must ba the sole property of 


: the person who has succeeded to it by the 


. rule of primogeniture, 


There is no ground 
for departing from the normal rules of the - 
Hindu Law in thie case. 

I would, therefore, answer the firat ques- 
tion in the negative, the second also in 
the negative and the third in the affirms. 
tive. The: costs of this reference must 
abide the result and shall be consaquently 
paid by the Oommissioner, 

Monroe, J.—I agree, 

A. Answers Nos. 1 & 2 in negative, 

Answer No, 3 in affirmative, 

(7) 102 Ind. Oas. 599: 54 Ty. A. 289; A. I R. 1927 Ps 
O 159; 53 M. L, J. 30; 25 A. L. J. 628: 29 Bom. L.R, 
1136; (1927) M. WON. 513; 40. W. N. 650; 31 0. W.N. 


“943; 39 M, L, T, 1; 46 O, L, J,136;8 PLL, T, 623 


(P. 0, 
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, MADRAS HIGH COURT. 
- Civil Revision Petition No, 397 of 1931, 
August 18, 1931, : 
Ouvraznyen, J, 
. BHARAT DAS BAVAJI~Praintizpp— 
PETITIONER 


‘ver 
HINDU RELIGIOL 
BOARD—Dzrenpant—Oppoairp Parry, 


; on the ground 
such mismanagement as would 


ligious Endow- 
Subsequently he 
precluded from 
ground that the 


like the Religious End 
able that it should with 


Revieion,Oivil Petition against an order of 
the District Judge, Ganjam, dated the 28th 
January 1931. 

‘Messrs. C. 8. Venkatachariar and D. 

' Ramaswami Iyengar, for the Petitioner, 

“The Governmert Pleader and Mr. Subba 

Rao, for the Opposite Party. 


Judgment.—The plaintiff seeks to have 
revised an order ofthe District J udge of 
Ganjam refusing to allow him to amend his 
plaint. He is the Mahant of. two mutts in 
that District, and he sued to sət aside a 
cheme framed for them by the Hindu 
Religious Endowments Board. The ground 


taken in the plaint is that there has been no 


such mismanagement ag would justify the 
Board, under s. 63, Hindu Religius Hadow- 
ments Act, in framing a scheme. He now 
by the amendment, seeks to add another 
reason why the Board is precluded from 
interfering with his institution. The 
endowments of the mutts, he says, are 
appropriated to uses partly of a religious 
and partly of a secular character, and s. 77 
of the Act has the effect that until the Board 
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tái L Ô, 
has determined what portion. shall be 
allocated to religious .uses, no part of the 
endowment is a- “religious endowment” 
amenable to the provisions of the Act. 
Without making such an allocation there: 
fore the Board had no jurisdiction to frame 
a scheme, < : 

The learned District Judge’s grounds for 
disaliowing the amendment are not very. 
easily gathered from thé terme of his order. 
lt has not been found that the amendment 
would introduce a fresh cause of action, nor 
has that contention been urged here. It cannot 
be said that it would alter the character of 
thesuit. In the lower Oourt the Board 
opposed it on the ground that: it would take 
away a legal right which had accrued to it . 
by lapse of time. The learned District 
Judge has accepted this objection, -for - he 
says that: 5 g 

“the defendant has acquired the right that this 
question, namely, that the endowments of tho mutt are 
for both religious and charitable-purposes should not 
be agitated against him now.” | 

How the Board has acquired that right 
has not, I think, been made very clear. Jf 
all that is meant is that the Board is 
entitled to hold the plaintiff to the terms of 
his plaint, such a right would be in question 
in. all applications: to amend. A good- 
reason for refusing to allow an amendment 
would be that a plea or ground of attack, in 
time when the suit was filed, had become 
time-barred by the {time the amendment 
was applied for. Now, if the Board had 
passed an order under s. 77, either allocat- 
ing part of the endowment to religius 
purposes, or finding that no part was 
devoted to secular purposes, it is true that 
the plaintiff had only-a certain time within 
which to attack that order by suit. But in 
factthe Board has admittedly passed no 
such order. It appears that the plaintiff 
applied to the Board for an allocation- of 
the endowment, that notice was issued to 
him, and that he failed toappear, with the 
result that no decision was passed upon his 
application. Theline taken on behalf of 
the Board here is not that the plaintiff has 
lost the right to raise this question in the 
suit, but that he never possessed it. The 
plaintif contends that, until the allocation 
is made, the muttisnot a religious endow- 
ment to which the provisions of the Act 
apply. That being so,it is urged that he 
is precluded by 5.84 from putting the 
question into issue ina suit until he has 
obtained a decision upon it by the Board, 
Whether or not s, 84 will apply to a dispute 


of this character is not an easy matter to 


1933- 


decide. Asit stood before its amendment 
in 1930 it ran: 

“Tf any,-dispute arises as 
temple is one to which this Act applies......... i 
but by an amendment which came into 
forcə on 25th March, 1930, this was altered 
into: ` 

“Tf any dispute arises as to whetheran institution 
is a mutt or‘temple as defined by the Act. a..." 

Which of these versions was current when 
the plaint was filel we do not know, as we 
have not got the date of the plaint. Even 
therefore if-I thought ` it necessary to 
pronounce upon the applicability of this 
section, there are no materials at present 
before me for doing so. But I do not think 
it necessary to settle’ a point- which, if the 
amendment is allowed, can well be decided 
in the suit. It may be that the Board has a 
good defence to the issue which would. be 
raised by the subject-matter of the amend- 
ment, but it seems to me no ground whatever 
for disallowing the amendment that this 
may be go. 

In acaseof this nature the Religious 
Endowments Board does not, in my view, 
cccupy quite the position of an ordinary 
private litigant, and whereas a private 
litigant may justifiably enough -plead 
technicalities of procedure and stand 
rigidly upon his rights, the Board, I 
conceive, desires no more than that the 
provisions of the Act should be correctly 
applied to the institutions with which it 
has to deal, and would disavow any wish 
to extend its operation beyond their proper 
sphere. If that be s0, and since it does not 
appear that to allow the amendment would 
enable the plaintiff to escape from any bar 
of limitation, Iam clearly of opinion that it 
ought to have been allowed. It may be 
that thereis no foundation of fact to the 
plea, and it may also be, as I have said, that 
the plaintiff is precluded from advancing it 
in his suit. But this may not beso, and it 
may be that the plea is both well founded 
in fact and sustainable in the suit. The 
proper occasion to decide these points is at 
the trial itself, and all that I have to look to 


to whether, a mutt or 


here is whether, either by a change in the. 


nature of the suit, or by the effect of the 
amendment in depriving the defendant of a 
plea of: limitation, or for some other reason, 
the defence of the action would be unfairly 
affected.- The defendant has not succeeded 
in showing this. 

Having regard to certain decisions of this 
court, it is now too late to adopt the 
attitude that in no circumstances can a 
refusal to amend a plaint be set right in 
revision, The Oode (O, VI,r. 17) directs 
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that all such amendments shall be made 48 
may be necessary for the purpose of 
determining the real questions in con- 
troversy between the parties. Especially 
in suits of this character where the court 
-has to deal with the statutory jurisdiction 
of a publia body like the Religious Endow- 
ments Board, it is undesirable that it should 
without good reason close the door upon 
what may turn out to be valid objections to 
the exercise of that jurisdiction. I allow 
the petition and the application to amend: 
petitioner to pay respondent's costs in 
the District Court and to get his costs here, 
_ NK./s} Petition allowed. 


—— et 


LAHORE HIGH COURT. 
Civil Revision Petition No, 308 of 1932, 
December 12, 1932. 


N . Tapp, J. 
. BENARSI DAS AND ANOTHER—AUCTION- 
PuRcaaskR8— PETITIONDRS 
versus 
RAM OHAND —DEOREE HOLDER AND 
ANOTHES—J UpDGMant DEBTOR— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 
89—Application for making deposit—Absence of 
express prayer for setting aside sale, effect of 
Where an application is made under O, XXI, r. 
89, Oivil Procedure Code for permission to deposit 
in court the amount due underthe decree anda sum 
equal to five per cont. of the purchase money, the sale 
cannot be confirmed merely ecause there is no exp- 
ress prayer for setting aside the sale in the application. 
The application in such circumstances must be taken 
to contain an implied prayer for settingjaside the sale, 


` Petition for Revision from an order 
of the District Judge, Ambala, dated 
the 30:h March, 1932, reversing that of 
the Sbordinate Judge, First Olass, Am- 
bala, dated the 20th December 1931, 

Mr Jai Gopal Sethi, for the Petition- 


0. KAI, r. 


ers. 
. Me. Achhru Ram, for the Respondents. 
Judgment. —The mortgagee rights of 
the respondent judgment debtor Paras 
Ram were put tosaleon the 7th August, 
1931, in execution of the decree for Rs 
3,000 obtained against him by the res- 
pondent Ram Ohandar, These rights were 
acquired by the appellants Banarsi Das, 
son of Lala Radha Kishen and Banarsi Das 
Garg, for Rs. 4,000, On the 27th August, 
1931, the judgment-debtor Paras Ram 
made an application tnderr. &9 O. XXI 
for permission to deposit in court the 
amount due under the decree anda sum 
equal to 5 per cent of the purchase 


429 


money. There was no express prayer in the 
application to cet eside the sale, but the 
` rule ‘and Order were cited: at the Lead of 
‘the application. The. requisite deposit 
under cls, (a) and (b) of the rule wes 
‘made in court on the 30th September, 1931 
and onthe same date cne of the two auc- 
` tion-purchasers “presented an application 
contending that his rights could. not be 
‘defeated by the deposit and that: he was 
‘entitled to confirmation of the sale. A 
notice was thereupon issued to the second 
auction- purchaser, who contended that the 
‘properly cold: was a mortgage debt and, 
therefore, movable property to which r. 
89 of the Order had no application and 
the judgment-debtor's application of the 
27th August 1931, did not contain any 
prayer to set aside— the sale. He also 
raised two other pleas with “which the 
Present application for revision is not con- 
cerned, The executing court did not de- 
finitely decide.. whether the. mortgagee 
rights were movable or immovable pro- 
perty, but held that there was no applica- 
tion to set aside the sale. and? consequently 
the court had no option but to confirm 
the sale which it did. ‘Against this order 
"an appeal was preferred to the learned 
District Judge who found that the sele of 
the mortgages  righte was a sale of im- 
moyable property and that the application 


of the 27th August 193], contained an 


implied prayer to set aside the sale. The 


Bale was thereupon set aside and against - 


this order the auction - purchasers 
come up in revision, 
It was urged on behalf of the petitioners 


have 


that no appeal lay from the order of the: 


court confirming the sale, but the validity 
of this objection depends entirely on the 
question whether the application made 
by the judgment-debtor cn the 27th 


August 1931, is not an application under. 


r. 89 of O. XXI. If it is, as held by 
the learned District Judge, then obvious- 
ly the order of the executing court con- 
firming the sale is tantamount to refusing 
to set acide the sale onthe 8 pplication of 
the judgment-debtor and against such an 


order an appeal weuld lie under O. XLII 


(1) (3). f 

Mr. Sethi for the petitioners bas relied 
on Pechiayee v. Vallemathu Velan 87 Ind. 
Oas. 437 (1), Katia Ramasami Gupta v. 
Kamalammal (2) Mathura Prashad v, Ram 


“> „9,87 Ind. -Oas, 437; A. I. R. 1925 Mad. 639; (1925) 
- M. W. N. 175; 48 M. L. J, 405. 

“2. {2-70 Ind. Oes. 448; A. I. R. 1922 Mad, 44; l4 L: 
© W 599; (1921) M. W. N. €01; 42 M. L. J, 32: 30M, L, 
T; 156; 45 M, 173, - 
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Lal 9 Ind, Cas. 33 (3).and Raoji Baburao 


v. Bansilat Narayan (4). “In my opinion 
all, these: authorities are distinguishable’ 
to some extent and the cage reported as 
Ronya `v. Baliram (5) is in point and one 
which I prefer to follow. Inthe Nagpur 
G£88, 88 in the present case, there was. 
no express prayer to. set aside the gale, 
but the application was made under r, 89- 
of O. XXI for permission to make tle 
required deposit which was ‘allowed.’ 
Inmy opinion the view taken by . the 
learned District Judge, that- the applica» 
tion of the 27th August, 1931, impliedly- 
prayed for the setting aside of the sale, 
is correct and to hold otherwise would, F 
think, bea mere - quibble, After all pros 
cedure is meant to serve and not govern : 
and the simple omission in an. application- 
clearly made under r, 89 to ask for the- 
setting aside of the sale should not in- 
any way defeat the real intention of the 
applicant, On the above -view that the ` 
application of the 27th August 1931, was- 
one under r. 89, O, XXI and that the 
confirmation ofthe sale by the ex<cuting 
court amounted to a refusal to gat eside 
the sale, an appsal to--the District Judge 
was competent and 1 hold accordingly. 
In any case, if this view is wrong now- 
that allthe proceedings are before this- 
court, it is open to me to revise the” 
order of the execution court confirming 
the sale under s. 115, - ; 
. There remains the second question, as | 
to whether the property sold was mov- ` 
able or immovable, As observed by the ` 
learned District Judge, the proclamation: 
of sale was very. badly drawn up and ` 
indicated that the amount due on the 
mortgage was being put ‘to sale, but at” 
the time of the sale it was clearly an- 
nounced that what was being sold were 
the mortgagee rights of the judgment- 
debtor Paras Ram amounting to Rs: 8,010 
principal -plus interest in certain land, 
Mortgagee rights are indisputably im- 
movable property and in the circumstanc- 
es, the view taken by the lower Appellate 
Oourt is correct. Evenif it be consider- © 
ed that it wasa mortgage debt that weg - 
fold, euch a debt is not nowan actionable - 
claim and must be deemed to Le immovable : 
property. gs 
For the reascns stated abovə I hold that - 
the sale was rightly set ‘eside by the - 


(3) 9 Ind. Cas. 98. | er 
(4753 Ind. Cas. 135; 43 B, 735;. 21 Bom, L, R. 
835." ee . 


(5) 106Ind, Cas, 388; AT; R, 1928 Nag. 111, 
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Jearned ‘District Jadga and the applica: 
tion is dismissed, parties bearing. their 


‘own costs. 
A. i Application dismissed, . 


oe 


PATNA HIGH COURT. |. - 

~ - Second Civil Appeal No. 1167 of 1922, `. 
Septembar 15, 1932, 

. ROWLAND AND Acarwata, JJ. - 

GANGA SAHU AND OTHESB— APPELLANT 


; VETSUS 
, KANHU LAL MARWARI AND ornazs— 
Š | RESPONDENTS, ` 
., Deed—Construction of—Boundaries and area—Dis- 
prepency . between—Description by 
should prevail. K o eR 
It cannot be taken as an invariable rule that in 
all cases of disagreement between. description by 
area and specification of boundaries the latter must 
prevail, but it is a matter for examination in each 
case as to what was the intention of the parties and 
the understanding. between them at the time of 
entering into the contract. Messrs. Linton Molesworth 
& Co.,: Ltd. v.Jagannath Supakar (1) and Raghunan- 
dan Thakur v. Kishundeo Narain Mahta (2), 
referred to. [p. 424, col. 1.] 
here the property mortgaged was a standing 
house mortgaged asa building and including resi- 
dential right and on the evidence it was found 
that the nad and cowshed were in existence at an 
ascertained position: . : 
~ Held, ‘that this was a case in which the descrip- 
tion by boundaries should prevail. [ibid.] $ 
© Second Oivil Appeal against a decision of 
the -District Judge, Monghyr, dated the 
29ih May, 1929, confirming that of the Mun- 
sif, Begusarai, dated the 10th December, 
1928. ~” l 
. Messra. K, P. Jayaswal and B, B. Saran, 
for the Appellants, 

Messrs. S. M. Mullick, G. P. Das and Syed 
Hassan, for the Respondents. 

Rowland, J.—This appeal by the 
plaintiffs arises out of their suit to recover 
possession after declaration of title over 
a portion of plot No, 900 in the village of 


Umardaraz, Tauzi No. 1219, The plot in ` 


question has an area of 1 bigha 11 kathas 1 
dhur; but the plaintiffs say that they have 
been dispossessed of 3 kathas 17 dhurs with 
a house situated thereon, 
alleges that the defendants who are very 
turbulent persons and the enemies of the 
plaintifs on 20th July, 1927, without any 
right, forcibly entered the house and took 


possession in spite of the resistance of the. 


plaintifs. The defence was that the plaint- 
iffs’ ancestor had mortgaged the house in 
suit with other properties to defendant 
No. 1 on the 18th September, 1908, that this 
defendant sued on his mortgage, obtained 
a decree, put the house to gale, purchased 


boundaries, if. 


The plaint 
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it and was put in possession, Farther that 
on partition betwecn this defendsut and 
some members of the plaintiffs’ family .the 
house was allotted to this defendant who 
has since been in lawful posseasion.. It.is 
admitted that there was a mortgage and 
that the mortgaged property was sold up. 
But the plaintiffs contend that the mortgage 


-referred to another property situated im- 


mediately to the south of the house in suit 
and falling entirely within plots Nos. 9038 


‘and 9039 in village Habibpur in the zamin- 


dari of. Musammat Bittu Kumari, A re- 
ference to the map prepared by the Oom- 


‘missioner shows that there is a house and 


gola forming practically one continuous 
‘block, its length being from north to south; 
the northern portion falling withia village 
Umardaraz and the southern portion falling 
Within village Habibpur. : 
The question, therefore, is whether thé 
mortgage and the proceedings on the 
mortgage refer to the entire block or only 
the southern portion. The description in 
‘the mortgage bond was followed in des- 
cribing the property in the mortgage suit 
and decree and in proceedings for delivery 
of possession and is as follows: — ae 
“Item No, 6.—1 Gola facing south, situated in 
Mauza Habibpur, paying a ground rent of Rs. 3-13-0, 
lying within the zamindari of Musammat Palto Kueri 
and others together with all the. materials and exist« 
ing appurtenances thereto including residential 
right in 2 kathas and 5 dhurs. of land. ` 
ot BOUNDARIES. 4 
North,—Nad (tub) and cow-shed of the executant; | 
South.—Public road. . : 3 
Hast.—Ramdhin Sahu. ; z 
West.—Abdul Mian, son of Maula Baksh. 4 

~ Survey Khasra Nos. 9038 and 9039. 1 kita." 


As regards the boundaries on south, east 
and west there was no dispute. As regards 
the northern boundary the plaintiffs maine 
tained. that at the timeof the mortgage- 
bond the executant’s Nad and cow-shed 
were situated just north of dhe line T. Vy. 
U. W. A, of the Commissioner's map and 
that the reason why these land-marks are 
no longer in existence is that the plaintiff 
has subsequently built the extension of tha 
premises to the north up to the line A, B. C., 
D.E. F. The defendant contended and 
the courts below have found that the 
northern portion of the premises was not 
subsequently built but was in existence 
all along and that the Nad and cow-shed 
at the time of the mortgage-bond were 
situated just north of theline A. B.C. D, 
E. F'. Thatia a finding of fact by which 
we are bound. 

Turning now to the description of the 
property, it is to be observed that the deg- 
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cription by plot numbers, by area by re- 
ference to the name of the village and the 
zamindari agreed with the contention of 
the plaintiffs. that is to say, a reading of 
these descriptions, if the boundaries are 
ignored, appear prima facie to agree with 
the ‘plaintiffs’ case that what was sold was 
the southern portion only and not the entire 
block, “There is therefore a ‘discrepancy 
betwéen the description by boundaries and 
the general description. je 
“The firat court referred to the decisions in 


Messrs, Linton Molesworth & Co. Ltd., v. . 


Jaggannath Supakar (1) and in Raghunan- 
dan. Thakur v. Kishandeo Narain Mahta 
(2) as authority for a general proposition 
that where land conveyed is described by 
boundaries as well as by area, the descrip- 
tion by boundaries must prevail. ìt is 
contended that those cases can be disting- 
uished, that no such general proposition was 
laid down and that in both these cases the 
géneral description was somewhat indefi- 
nite. We donot propose to take it as an 
invariable rule that in all cases of disagree- 
ment between description by area and spe- 
cification of boundaries the latter must 
prevail. It is, we think, a matter for exami- 
nation in each case, asto what was the in- 
tention of thé’ patties, and the understand- 
ing ‘between thën ‘at the time of entering 
info the contract. In the présent case the 
property mortgaged ‘was. a stdiding house 
mortgaged as “a building” and’ including 
residential right ‘and on the evidence it has 
béén found that the Nad and cow-shed were 
in existence at an. ascertained position, 
We think ‘that’ this is. ‘a case in‘which the 
description by bowndaries ‘should prevail 
and the courts below were right in adopting 
that construction of the mortgage bond and 
of the proceedings in the suit. 

“The result is that the appeal is dismissed 
with. costs. 

"Agarwala, J.—I agree. 

N./4. Appeal dismissed, 


(1) 77 Ind. Oas. 403; 5 P, L. T. 437; 1 Pat. L. R. 377; 
A.I. R: 1924 Pat: 226. ` 


~(2) 98 Ind. Qas. 351; 7 P, L.T, 134; A.I, R. 1926 


Pat. 257. ` 


LAHORE HIGH COURT. 
Second Oivil Appeal- No. 280 of 1931, 
) November £3, 1932, 
Tsk OMAND AND MONROR, JJ. . 
JAWAHAR SiANGH— PLAINTIFE 
—APPBLLANT 
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É VETSUS ` 
PARDUMAN SINGH AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 
Hindu Law—Debts—Partition—Son's liability for 


JAWAHAR SINGH V. PARDUMAN SINGH, 


over rights of maintenance of wifeor children. . 
- Under the Hindu Law, property ‘which falls to the 
share of a son on partition is liable 
partition debts of the father, unless the debts 
had been raised for immoral or illegal purpcses 
Subramania Aiyar v. Sabapathy Ayyar (1), Bankey 
Lal v. Durga Prasad (2), Raghunandan Pershad v. 
Moti Ram (3), Aunabhat Shankarbhat Alvandi v. 
Shivappa Dundeppa ‘Mauri (4), Radha Krishen 
Totaram v. Dawoo Jamnadas (5)and Vithal v. Daweo 
(6), referred to. [p. 425, col. 1.] ~ i 

Debts contracted by a Hindu governed by the 


Mitakahara School take preference over the right of _ 


maintenance of his wife or minor children. 


Second Appeal from the decree of the 


Additional District Judge, Lahore, dated ? 
the 4th December, 1930, affirming that: of _. 
the Subordinate Judge, -Fourth : Clase, Fe 


Lahoré, dated the 17th December, 2929, 


' Mr, M.C. Mahajan, for the Appellant. 
Mr, “Kahan Chand; for the Respond: 
ents. | 


Tek. Chand, J—In execution of a 
money..decree obtained. by. Jawahar Singh, 
plaintiff, against Arjan Singh, defendant 
No. 2,8 house situate in Sheranwala Gate, 
Lahore, was attached as the property of 
the judgment-debtor. Parduman Singh 


minor, defendant No, 1, who is the son of: 


Arjan Singh, objected on the ground that 
a. charge for his maintenance had been 
created on this house by a decree of the 
civil Court and that it was not liable to 
attachment and sale in execution of a 
personal decree against his father. In 
support of this contention he produced an 
agreement, dated the 12th February, 1927, 
showing that disputes had arisen between; 
Arjan Singh. and: Parduman Singh about 
the maintenance of the latter and that 
they had appointed one Ram. Bheja as 
arbitrator, The arbitrator gave his award 
on the 14th February, 1927, fixing the 
maintenance payable to. Parduman Singh. 
at Rs, 12 per mensem.. till he attained 
majority, and making it a charge, 
onthe house in question. The arbitrator. 
also directed that Arjan Singh would not 
be entitled to alienate the house till, 


Parduman Singh had attained . majority... 


Parduman Singh applied. to the Senior. 


Subordinate Judge, Lahore, for having the. - 
award filed, and on the 28th March, 1927, . 
a decree in accordance with its. terms was. 


passed, ; f 
The executing Qourt allowed the, objec- 


. tion, holding that the award and .the. 


decree passed thereon had practically made 


Parduman Singh owner of the house and 
that it:gould not be sold in execution of 


141 1.0, - > 
“pre-partition -debts.of father—Debts; precedence of, .. 


for -thé'pré- - 


æ 
$ 
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a money-decree obtained against Arjan 
Singh. 

Thereupon, Jawahar Singh, decree-holder, 
instituted a suit under O. XXI, r. 63, for 
a declaration that-his debt having been 
incurred by Arjan Singh before February, 
1927, had priority over the charge of the 
maintenance of the judgment debtor’s 
minor son, and that he could execute his 
decree by sale of the house. The courts 
below have dismissed the suit. . 

On second appeal, it is urged on behalf 
of the plaintif-appellant (|) that the lower 
Courts are in error in holding that the 
award and the decree passed in accord- 
ance with its terms had effected a partition 
of thé joint Hindu family properties 
between Arjan Singh and his son Parduman 
Singh and (2) that even ifit was so, ona cor- 
rect view of the Hindu Law property which 
falls to the share of a son on partition is 
liable for the pre-partition debts of the 
father, unless the debts had been raised 
for immoral or illegal purposes. In my 
opinion both these contentions are well 
founded and must prevail. 

The arbitration proceedings do not show 
that .there was disruption of the joint 
family, or that its properties were divided 
between the various oo parceners. It 
appears that owing to disputes in the 
family the education of the minor was 
being neglected, and therefore a conveni- 
ent arrangement was made by setting 
apart for the purposes a portion of the 
income of the house for the period of his 
minority. The ownership of the house 
continued to vest in the joint family, of 
which: Arjan Singh is the manager. This 
arrangament, however, is not bind- 
ing on the creditors of the father and 
cannot defeat their right to recover debis 
incurred before the arrangement was 
made, unless, of course, the debta were 
tainted with illegality or immorality. 
settled law that debts contracted by 8 
Hindu, govarned by the Mitaksha a Szhool, 
take preference over the right of mainten- 
ance of his wife or minor children, and 
this proposition was not controverted by 
Counsel for the respondents. In the case 
before us, there is no allegation that the 
debt was immoral or illegal and in this 
view of the case, the decision of the courts 
below is erroneous and must be set aside. 

But even if the lower Courts were correct 


in holding that the arbitration proceed-. 


ings.are to be taken as effecting s parti- 
tion -of the joint family properties: between 
Arjan Singh and his son, the’ plaintifi’s 
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claim must still succeed. In this pro- 
vince, it has been held in numerous cases. 
that ‘property which falls to a son on 
partition is liable for the pre-partition 
debts of his father, and the conflict 
which at one time prevailed in other 
courts has also bean set at the rest now. 
See Subramania Aiyar v. Sabapathy Ayyar 
(1), Bankey Lal v. Durga Prasad (2), 
Raghunandan Pershad v. Moti Ram (3), 
Annabhat Shankarbhat Alvandi v. Shivappa 
Dundepp2 Mauri (4), Radha Krishen Tota- 
ram v, F. Jamnadas Radhomal (5) and Vithal 
v. Dawoo 127 Ind. Oas. 345 (6) Mr, Kahan 
Ohand has referred us to Ram Ghulam Singh 
v. Nand Kishore Prasad (7), but in that case 
tha question was not discussed at any length, 
The decision was based on Vinjanampati 
Peda Venkanna v. Vedlamannatt Sreenivasa 
ELeekshatalu (8) but that case kas since 
been overruled in Subramania Aiyar v. 
Sabapathy Ayyar (t), 

.I hold, therefore, that the plaintiff's 
suit was wrongly dismissed. { would 
accordingly accept the appeal and setting 
aside the judgments and decrees of the 
courts below, would pass a decree grant- 
ing the plaintiff-appellant the declaration 
asked for. Having regard to all the 
circumstances 1 would leave the parties 
to bear their own costs in all courts. 

Monroe, J.—I agree. 

Appeal accepted, 


A. 

(1) 110 Ind. Oas. 141; 51 M. 361; (1928) M. W. N; 
346; 27 L. W. 688; A. I. R. 1928 Mad. 657; 54 M. L. J. 
72 


6. 

(2) 135 Ind, Oas. 139; 53 A. 868; A, I. R. 1931 Al.. 
512; (1931) A. L, J.917; Ind. Rul. (1932) All. 27, 

B 


F. B.). 

; (3) 119 Ind, Oas. 449; 6 Luck. 597;°6 0. W. N. 
689; A. I. R. 1929 Oudh 406; Ind, Rul. (1928) Oudh 
52 


9. 

(4) 110 Ind. Oas. 269;5 B. 376; 30 Bom. L. R. 539; 
A. I. R. 1928 Bom. 232. 

(5) 134 Ind. Cas. 386; A. I.R. 1931 Sind 84; Ind. 
Rul. (1931) Sind 130; 25S L. R. 374, 

(6) 127 Ind. Oas. 345; Ind, Rul. (1930) Nag. 


(7) 88 Ind, Oas. 813; 4 Pat.469; 6 P, L. T. 619; A. 
I. R. 1925 Pat. 688; (1925) Pat. 341. 

(8) 43 Ind, Oas. 295; 41 M. 136; 22 M, L. T. 334. 
33 M. L. J.515;6 L. W, 617; (1917) M. W. N; 
735. 


It is- 345 





LAHORE HIGH COURT. 
Second Civil Appeal No. 664 of 1930, 
October 22, 1932. 

DaALIP Sinag, J. 
PUNJAB RAM—P tatntTIFF—APPELLANT 
versus 


JOWAYA— DEFENDANT— RESPONDENT. 
Limitation Act (IX of 1908), s. 19—Unconditional 
acknowledgment, whether gives fresh cause of action 
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Amendment of Law—Law applicable ta acknowledg- 
ment—Whether law at the dateof suit or date of 
acknowledgment. 

An unconditional acknowledgment implies a pro- 
mise to pay and, therefore, a suit can be based 
upon such an acknowledgment. 

“The words ‘before the expiration of the period 
prescribed fora suit’ in s. 19, Limitation Act, refer 
to the period prescribed by the law which was in 
force at the time when the acknowledgment was 
made. Shib Shankar Lal v Soni Ram (1), distin- 
guished, ad 

: Bəcond Oivil Appeal from the decree of 
the District Judge, Montgomery at Lahore, 
dated the 16th January, 1940, affirming that 
of the Subordinate Judge, Third Olass, 
Montgomery, dated the 26th November 
1928 


Mr, J, L. Kapur, for Mr. R.C. Manchanda, 
for the Appellant. 

Mr. Brij Lal, for the Respondent. 

Judgment.—The plaintiff in this case 
sued for Rs. 1,277 principal and interest 
due on a book account. It was alleged 
that the last balance was struck by the 
defendant for Rs. 745-5 on the 12th Jan- 
uary, 1925, and that interest had been 
agreed to ba paid attherateof Rs, 25 
per cent, per annum. A subdszaquent 
advance of Rs. 6-11-9 was alleged. 

The defendant took various pleas, but 
the main plea taken was as to limitation 
and there was also a plea that the suit 
could not lie on the basis of the balance 
alone, 

Two preliminary issues were strack by 
the trial Oourt :— 
` (1) Does the last balance contain a pro- 
miseto pay? 

(2) Is the claim within time ? 

Ona the first, the trial Oourt held, follow- 
ing some Punjab Record rulings of the 
Ohief Oourt, that the balance contained 
nő expreas or implied promise to pay and, 
therefore, no suit could be brought on its 
basis, As regardsthe second point it held 
thatthe balance of 12th January, 1925, was 
based on another balanca struck on the 
lst January 1923; thatthe balancs of: Ist 


January 1923, was barred by limitation” 


as it was strack after thres years from 
the last item inthe account. 
the rulings showed that the law of limitation 
applicable was the law existing at the 
time when the suit was brought, relying 
on Shib Shankar Lal v. Soni Ram (1) which 
was upheld bythe Privy Oouncil in Soni 
Ram v, Kanhaiya Lal (2),and certain other 

(1) 3 Ind. Oas, 725; 32 A. 33;6 A. L, J. 931, 

(2) 19 Ind, Cas 291; 35 A. 227; 13 M. L. T. 437; 17 
OC. W. N, 605; 11.4 L, J.389; (1913) M. W. N, 470; 
17 O. L.J. 488; 15 Bom, L, R.489; 25 M, L.J. 131; 
40 I. A. 74(P. 0.). 
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rulings. It therefore- dismissed - the 
greater part of the plaintiffs claim except 
as to Rs, 31-3-6 which was held to ba within 
limitation. As regards that it gave the 
plaintiff an ex parte decree on proof ad= 
duced for Rs, 50. NG 

Both sides appealed to the learned Dis- 
trict Jadge who upheld the: decision of the 
trial Court on both the preliminary issues 
and also on the ex parte decree. Both sides. 
have come in second appeal to this court. 
_ So far as the point inthe preliminary 
issue is concaraed the matter is‘now set, 
at rest by the rulings reported in Kahan 
Chand-Dula Ram v, Firm Daya Ram Amrit, 
Lal (3) and Fateh Chand v. Ganga Singh (4). 
following the Privy Oounciljruling reported. 
in Maniram v. .Seth Rup Chand t5). The 
Privy Council have laid down that an uns. 
conditional acknowledgement implies a. 
Promise to pay and it follows, therefore, 
thata suit can be based on the acknowled-: 
gement., So far asthe question of limita. 
tion is concerned, the rulings relied on: 
by the lower Courts are not applicable to 
the present case, All that was laid down. 
by their Lordships of the Privy Oouncil 
in Soni Ram v. Kanhaiya Lal (2) was that: 
whenever any euit or application 15: 
brought, the limitation applicable is the 
limitation which is existing at the time. 
when the suit is brought. Similarly, on. 
the question whether an acknowledgement. 
is good or bad, the Act to be looked at, 
is the existing Limitation Act and not the. 
Limitation Act which was enforced at the: 
time when the acknowledgement was made, 
All, therefore, that that ruling lays down. 
is thatthe question whether the acknow- 
ledgement is good or bad in this particu- 
lar case depends upons. 19 of the present 
Limitation Act. Now in considering s. 19 
of the present Act for the purposes of 
this casa we have to see what is meant 
by the words ‘before the expiration of the 
period prescribed for a suit.’ Do thesa 
words mean the period prescribed 
in the Schedule to the present Limi: 
tation Act or does it refer to the 
period prescribed for the suit at the 
time when the acknowledgement was made? 
It seems to me perfectly clear that it 
means the second. It is obvious that 
the words must refer to the time of the: 

(3) 115 Ind. Cas. 764; 10 Lah, 745; A.ILR. 1929 
Lah, 263; 30 P. L. R. 240. | 

(4) 115 Ind. Cas. 853; 10 Lab. 748; A. I.R. 1929: 
Lah. 264; 30 P. L. R. 226. ; 

(5) 33 O. 1047;8 Bom. L. R. 501; 40, L. J. 94: 10 
O. W. N. 874; 1M,L.T, 199;3 A. L. J.525;16-M..- 


_ L, J. 300; 2N. L, R. 130; 331, A. 165 (P. 0), 
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acknowledgement, for the -sentence gram- 
- matically directly depends on an acknow- 
ledgement being- made. Looked at from 
this point of view there is no conflictin 
the rulings at all and the previous 
balance of ist January 1923, had to be 
within six years and not withia three 
years and, therefore, wasa good acknow- 
Iedgement and remains a good acknowledg- 
menteven underthe present Limitation 
Act. - : . 

. C would, therefore, accept this appeal 
and ‘remand the case back for decision to 
the trial Court. Strictly speaking the 
appeal of the defendant fails but as 
the whole case has to be gone into now, I 
think it would be in the interests of 
justice to accept his appeal also and re- 
mand the whole case back fora decision. So 
far as the appeal of. the plaintiff is concern- 
ed the remand is under O. XLI, r. 23 of 
the Oivil Procedure Oode, the decision 
being ona- preliminary point, Stamp in 
the appeal will, therefore be refunded and 
costs will abidethe event. So far as the 
appeal of the defendant is concerned, the 
remand is under s. 151 of the Oode and 
costs will abide the event, 

es Appeal accepted. 


. LAHORE HIGH COURT. 
Miscellaneous Petition No. 606 of 1932, 


and 
No. 580 of 1931. 
In Civil Appeal No. 1863 of 1930. 
December 1?, 1932. 





f TAPP, J. 
MAULA BAKHSH AND OTHERS—PLAINTIPFS 
— PETITIONERS i 
versus 
SAJAWAL SHAH amp 07THERS— DEFENDANTS 
— REBPONDENTS, 

Contract Act (IX of 1872), s,23—Sale of share in 
offerings to co-sharer—V alidity—Public policy— 
Civil ‘Procedure Code (Act V of 1908), O. XLVII,r 
j—Review—Error of law—Relying on overruled 
cases. ‘ R , 

Sale of a share in the right to receive the ofer- 
ings of a shrine is not opposed to public policy if 
itis made in favour of one whoisa participant in 
the offerings and not a stranger, Moncharam v. 
Pranshankar (1), Rajeswar Mullick v, 
Mullick: (2), Nagendra Nath Palit v. Robindra Narain 
Deb (3)and Mamjunath Subrayabkast v. Shankar 
Manjaya (4), referred to. ‘ 

The fact that the court has relied on a wrong 
authority that has been overruledis no ground for 
review. an j 

Petition for Revision from an order 
of the District Judge, Rawalpindi, dated 
the 18th July, 1930, reversing that of the 
Subordinate Judge, Third Class, Rawal- 
pindi, dated the 6th February, 1930, 
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Gopeswar ` 
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Application under s. 10 of the Letters 
Patent for leave to appeal under the Letters 
Patent from the judgment of this court 
dated the 18th July, 1931. 

Meassra. Dev Raj Sawhney and Gobind 
Ram Khanna, for the Petitioners, 

- Dr. Khalifa Shuja-ud-Din, for the Res- 
pondente. 

. Order, —This is an application to re- 
view my judgment in appeal on the 
ground of mistake or error apparent on 
the face of the record, The appeal arose 
out of a suit for a declaration thata sale 
of a two-third shareinone anna and four 
pies in the rupee of the offerings made 
to the shrine of Shah Oban Ohiragh in 
the Rawalpindi District was invalid and 
ineffective qua the reversionary rights of 
the plaintiffs in that snit. .I beld inter 
alia that in the absence of a certificate 
as to whether the alienation was invalid 
under apy custom pertaining to the 
shrine, 8 secoud appeal was incompetent 
and in agreement with the lower Appel- 
late Court that the alienation was not 
opposed tò public policy, having been 
effected in favour of one who was a 
participant in the offerings and not a 


stranger. For the latter conclusion Į relied 
D the case of Moncha Ram v. Pranshankar- 
l . 


Now, it is obvious that neither of thege 
findings has arisen from any mistake or 
error apparent on the face of the record. 
In order to establish this the learned 
Counsel for the petitioner wished to take 
me through the pleadings and the evi- 
dence, a course which could not be per- 
mitted. A mistake or error is hardly 
apparent if, in order to discover it, re- 
Course had to be had to the pleadings 
and the evidence. In short, the applica- 
tion for review is nothing but an attempt 
to open out the whole appeal and argue 
ita second tims. IfI hava relied on a 
wrong authority that has been over-ruled, 
this would be an error in law and would 
afford no ground for review. 

For ihe above reasons I hold that the 
present application has no force and I reject 
it with costs, 

In connection with the same case there 
is an application for leave to file a Letters 
Patent Appeal against my judgment 

' referred to above, and in order to avoid 
the recapitulation of the facts it will be 

` convenient if I dispose of this application 
in the same order. 


ít has been urged in support 


of the 
(1) 6 B. 298; 6 Ind. Jur, 426, 


428 


application for leave to appeal that the 
ruling of the Bombay High Oourt relied 
on by me is not good law having been 
dissented from in various other decisions, 
particularly in Rajeswar Mullick v. Gopes- 
war Mullick (2) and Nagendra Nath 
Palit v. Robindra Narain Deb (3). Refer- 
ence was also made to Manjunath Sub- 
rayabhat v. Shankar Manjaya (4) in which 
the earlier Bombay ruling is cited but 
not dissented from, as the rule iaid 
down in Moncha Ram v. Pranshankar (1) 
was recognised provided that such aliene- 
tion could be supported by local usage 
and custom, I have given the whole 
matter my very careful consideration and 
adhere to my opinion that the alienation 
in the present case was not opposed to 
public policy, having been effected in 
favour of a participant in the offerings. 
Tn the circumstances I see no sufficient 
reasons for granting leave to appeal 
and I, therefore, dismiss the applica- 
tion. 

Application dismissed. 


A, 
(2) 35 O. 226,12 O. W.N. 323; 70. L.J 
19 


315. 
(3) 94 Ind. Cas. 212; 53 O. 182; 30 O. W. N. 389; A.. 


I. R. 1926 Oal. 490. 
@ 28 Ind. Oas. 139; 39 B. 26,16 Bom, L. R. 
593. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 162 of 1931. 
March 3, 1932. 

Raza AND NANAVOTTY, Jd. 
RAGHUBAR DAYAL AND oTHERs— 
DaranpaNnts—APPELLANTS 
versus 
KHUMAN SINGH— PLAINTIFF 
— RRBSPONDENT, 

Civil Procedure Code (Act V of 1908), 0. XXXIV, r. &- 
A—Applicability to usufructuary mortgages. 

. Order XXXIV, r. 8-A, Oivil Procedure Oode, 
doesnot apply to usufructuary mortgages. = 

Appeal against an order of the District 
Jadge, Hardoi,dated the 20th March, 1931, 
reversing thet of the Munsif, South Hardoi, 
dated the 3lst October 1930. 

Mr. Ghulam Imam, for the Appellante, 

Mr. Raghubir Sahai, for the Respondent. 

Judgment,—This is an appeal from 
an orderof the District Judge of Hardoi 
dated the 20th of March, 1931, setting 
aside anorder of Muansif, Hardoi South, 
dated the 31st of October, 1930. 

The facts relevant to this appeal may be 
shortly stated: — 

One Jit Singh executed a usufructuary 
mortgaga for Rs, 200 in favour of one 
Jotai Singh in raspect of certain zamindart 
shares in village Dhaurahra in the District 
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of Hardoi on the 2nd of December 1902. 
No period was fixed for redemption of the 
mortgage. Jotai -Singh subsequently . 
assigned his mortgagee rights to Pandit > 
Raghubar Dayal, appellant, It appears that 
Pandit Raghubar died after the appeal 
was filed in this court and his legal re- 
presentatives were then brought on the 
record, 

On the 10th of January, 1993, Jit Singh 
executed a usufructuary mortgage in favour 
of Pandit Raghubar Dayal in respect of the 
property comprised in the mortgage of 
the 2nd of December, 1402, This mortgage 
was executed for Rs 45U. The mortgagee 
was to remain in possession of the pro- 
perty and appropriate the profits in lieu of 
interest on Rs, 200 out of Rs. 450 The 
remaining Rs. 250 was to carry interest 
at the rate of Rs.2 percent. per mensem: 
The period fixed by this mortgage was ten 
years. 

Jit Singh executed two deeds of further 
charge also in favour of Pandit Raghubar 
Dayal, one dated the 17th of November, 
1903, for Rs. 100 bearing interest at Re, 
18 percent. per mensem and the other 
dated the 27th of February, 1904 for Rs, 150- 
bearing interestat the same rate. These 
deeds were deeds of further charge in 
connection with the first mortgage of the 
2nd of December, 1992, 

On the 3rd of July 1904, Khuman Singh, 
con of Jit Singh deceased sued for redemp. 
tioa of the entire mortgaged property 
without making any mention ofthe deeds 
of further charge mentioned above. Pandit 
Raghubar Dayal set up his deeds of 
further charge. It was held by the court 
that the mortgagor could not redeem the 
property without payment of the amount due 
on the deeds of further charge. The 
preliminary decree for redemption was 
passed on the 17th of January, 1925, 
ae final decree on the 24th of October, 
1925, 

Khuman Singh having failed to pay off 
the decretal amount the mortgaged pro- 
perty was sold under the final decree on 
the 28th of November, 1929. The net 
proceeds of the sale were found insufficient 
to pay the amount due to the mort- 
gages.. Rs 1,701-8 remained due to the 
mortgagee afterthe sale of the property. 
The sale was confirmed on the 21st of 
December, 1929. The mortgagee then made 
the present application for recovery of the 
balance dueto him (Rs, 1,701-8) under O.- 
vere r,8-A of the ode of Oivil Proce- 

ure, 7 s i 
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Khuman Singh (son of the mortgagor) 
resisted the application principally on two 
grounds. He contended that O. XXXIV, 
T. 8-A did not apply inasmuch as the mort- 
geges in question were usufructuary mort- 
gages and that the application of the mort- 
gagee waa also barred by time. 

The first court granted the mortgagee’s 
application on the 3lst of October rejecting 
the objections of Khuman Singh. On 
appeal the learned District Judge reversed 
the order of the learned Munsif and gave 
his findings against Pandit Raghubar 

` Dayal,mortgagee on both the points mention- 
ed above 

. This appeal was filed by Pandit Raghubar 

Dayal in this court on the 19th of May, 1931. 

The first question which we have to 
decide is whether the application of the 
mortgegee is maintainable under O. 
XXXIV, r. &A of the Code of Civil Proce- 
dure, 

We have heard the appellant's learned 
Ccuneel at some length. In our opinion the 
learned District Judge was perfectly right 
in deciding the question against the appel- 
lant.. Rule8-A was inserted by Act XXI of 
1929 (an Act to supplement the Transfer of 
Property Amendment Act, 1929), Act XXI 
of 1929 came into force on the first day of 
April 1930. It may be that the mortgagee 
could make the application under r. 8-A 
after Act XXI of 1929 came into force, but 
the question is whether his application is 
maintainable under that rule. Rule 8-A is 
in the following terms:— 

“Where the net proceeds of any sale held under the 
last preceding rule are found insufficient to pay the 
amount due to the defendant, the court, on application 
by him, may, if the balance is. legally recoverable 


from the plaintiff otherwise than out of the property , 


sold, pass a decree for such balance.” 


The last preceding rule referred to in 
this rule is r.8. That rule (r.8) does not 


apply to usufructuary mortgages. When ` 


that rule does not apply to usufructuary 
mortgages it is clear that r. 8-A cannot help 
the appellant in this case as the mortgages 
under consideration were admittedly 


usufructuary mortgages, No sale was in fact’ 


held under r. 8 (as amended). We are not 
prepared to accept the contention that r, 8 
applies to those cases also in which sales 
were held under the old rules and not under 
T. 8 (as amended). Nosuch provision was 
made in r. 8A, Under these circumstances 
we are of opinion that the learned District 
Judge was perfectly right in rejecting the 
appeliant’s application. 

The point of limitation need not be 
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discussed “when the first point has been 
decided against the appellant. 

The result is that the appeal fails and 
must be dismissed. Hence we dismiss the 
appeal with costs. 


N/a, Appeal dismissed, 





MADRAS HIGH COURT. 
Appeal Against Appellate Order No. 13 
of 1928. 

March 24, 1932. 
REILLY AND ANsNTAK#IGHNA-AyYyaR, Jd. 
MARA KAMANARASU—DeEcrer-Hotpre 
APPELLANT 


| versus 

MATTA VENKATA REDDI AND oragss 
PETITIONERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r,2— 
Adjustment of decree—Contract to do something in 
future, whether can be recognised as valid ` adjust- 
ment, 

If a decree-holder accepts a new contract in place 
ofhis decreeas immediate satisfaction of that decree 
there is no legal impediment to his doing so and an 


- adjustment of this nature may berecorded under O. 


I, r. 2, even though the contract involves the 
performance of something in future. Lachmin Das 
v. Ram Nath (1), explained. Rama Krishna Kadirvelu- 
swami v. Eastern Development Corporation Limited, 
London (2), Muthu Vaithilinga Mudaliar v. Subharaya 
Chettiar (3), Lodd Govindoss-Krishna Doss v, Ram- 
doss Vishnadoss (4), referred to, 

Appeal against an order of the District 
Court, Kistna at Masulipatam, in Appeal 
No, 60 of 1927, preferred against the order 
of the Oourt of the Principal Subordinate 
Judge of Bezwada, in E. A. No. 2198 of 1926 
in E. P, No.53 of 1925, in O. S.No. 24 of 
1922. f 

Mr. G. Lakshmanna, for the Appellant. 

Mr. P. Venkataramana Rao, ior the 
Respondents, 


Reilly, J.—In O. 8. No. 24 of 1922 on the 
file of the Subordinate Judge of Bezwada 
the appellant before us obtained a decree 
for sale on & mortgage against one Venkata 
Reddi for something over Rs. 3,500. In 
O. 8. No. 25 of 1922 he obtained a decree 
on another mortgage deed executed in 
his favour by Venkata Reddi’s brother, 
Rami Reedi. In O. 8, 25 of 1922 he brought 
the property to sale and himself purchased 
it for Rs.1,750 less than what was due on 
Rami MReddi’s mortgage, and for the 
Rs. 1,750 be obtained a personal decree 
against Rami Reddi. After that he brought 
the property covered by Venkata Reddi's 
mortgage to sale in execution. That sale 
was held on the. 25th October, 1926, A 
man called Saiyed Murtaza Sahib was the 
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successful bidder at that auction, and he 
deposited in court on that occasion 


Re, 952 8-0 as 25 per cent. of the amount 
of his bid. Afew days after that sale it 
is admitted that the decree-holder, Ven- 
kata Reddi, and Saiyed Murtaza entered 
into an agreement, which is embodied in 
Ex, A, dated the -3rd November 1926, 
According to Ex, A, the land put up for 
sale in execution of the decree against 
Venkata Reddi, for which Saiyed Murtaza 
had been the successful bidder, was to be 
transferred to the decree-holder with the 
crops.on'it-except the crops on two fields, 
and theamount paid by Saiyed Murtaza 
into court, Ra. 952:8 0, was to be got from 
the court and paid to the decres-holder;_ 
to part of the land which the decree- 
holder had bought in execution of his decree 
against Rami Reddi. Venkata Reddi was 
to give upaclaim which it appears he 
had put forward; four other items of land 
were tobe transferred to Venkata Reddi or, 
ifhe chose, in respect of one of them ` 
Rs, 1,000 was to bepaid by the decree- 
holder; the other consideration on his. 
side was the amount of his decree against 
Venkata Reddi and the balance of his — 
decree against Rami Reddi. It willbe’ 
seen that the agreement embodied in Ex. . 
A covers several matters beyond the scope >» 
of the decree against Venkata Reddi in 
O. 8. 24 of 1922, On the 9th November, ` 
1926, Venkata Reddi-presented a petition to 
the Subordinate Judge, in which he’ 
alléged that the decree against him in 


O. 8: No, 24 of 1922 had been adjusted in . 


this way tothe eatisfaction of the decree- 
holder and preyed that satisfaction of the 
decree might- be recorded. That petition 
it appears wes posted to the 4th December, 
1926, and on that day it was dismissed 
for default, because, as Venkata Reddi 
explains, though he was in the court- 
house, he was not in the court-room when 
he was called, On that very day he put 


in another petition, E. A. No. 2198 of 1926, . 


to the same effect, and that is the petition 
with which we are concerned. The 
decree-holder, when he got notice of that 


petition, alleged that he had been induced , 


by fraud to execute Ex. A, Venkata Reddi’s 
object being to keep pcssession of the 
land concerned in O, 8. No. 24 of 1922 
and to reap the crops upon it. He denied 
that there had been any satisfaction of 
his decree, and he contended that at any 
rate Ex, A was not admissible in evidence 


because it was unregistered. The Sub- 


rdinate Judge after taking evidence found 
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that there had been no adjustment of the - 
decree in O. 8. No. 24 of 1922 and also‘ 
found that Ex. A wes inadmissible in: 
evidence because it was unregistered. - 
Venkata Reddi preferred an appeal to the. 
District Judge, who found that Hx. A was - 
admissible in evidence in consequence of: 
the amendment of the law by Act II of 
1927 and also found as a fact that there ` 
had been adjustment of the decree to the ` ` 
satisfaction of the desree-holder, and- 
therefore he ordered satisfaction to be: 
recorded. Against that decision the decree: | 
holder has brought’ the present second 
appeal. |, . a: KANE 4 
It is not denied, and it has not been.. 
denied at any stage, that the decree-holder ~ 
executed Ex, Aon the dateit bears, ‘The 


allegation that he was induced to do 
80° by fraud has not been pressed . 
before: us © nor apparently before the 


District Judge. It is not denied that © 
it was intended by the decree-holder, when ~ 
he executed Ex. A, thatthe terms of Ex. 
Ashould supersede the decree which he had 
obtained against Venkata Reddi. It is con- 
tended however,that onthe date of Hx. A. - 
thera was no actual adjustment in satis- 
faction of the decree, but that Ex. A was 
only an agreement that the decree holder ' 
would be satisfied, if certain things were 
done in accordance with Ex A, which have | 
not been:done, And it is contended for ` 
the decree-holder before us that there can be | 
no adjustment of a decree within the mean- ` 
ing of. r.2of O, XXI of the Oode by a 
mere prémise to do something when that . 
promise has not yet been carried aut. In : 
this case it is admitted that the promises 
còntained in Ex. A have not been carried 
out. It has been found that the land has 
not been- put into ,the possession of the 
decree-holder, as was intended. It has - 
been found, and it is admitted, that the 
documents oftranefer, which wereto be 
executed by the parties, have not been 
executed, Therefore it is represented that 
all we havein this case on the side of . 
Venkata Reddiisa promise to do things, 
which he has not done, and that it is co.a- 
tended could not be accepted by the dec- 
ree-holder asan adjustment within the 
rule. The wordsof r. 2 of O. KAT, are 
“where any money payable under a decree . 
of any kind is paid out of court or the 
decree is otherwiee adjusted in whole or 
in part to the eatisfaction of the decree- 
holder.” Mr. Lakehmanna for the decree- ` 
holder coniends in effect that a decree ` 
can be ‘adjusted’to the satisfaction of the 
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decree-holder by something being paid by 
the judgment-debtor tothe decree holder 
or by some property bsing transferred by 
the judgment-debtor to the decree-holder 
or, as I understand him, by something 
basing given up by the judgment-debtor 
to the decree-holder but that en adjust- 
ment cannot be made to the satisfac- 
tion of the decree-holder within the 
meaning of the rule by a mere promise 
that the judgment-debtor will do something 
at some future date, though that promise 
may be a legally enforceable contract. That 
seems to me to be an excesdingly difficult 
proposition to establish. It is admitted 
that a decree-holder who has a decree for 
the payment of Rs, 1,000 in his favour may 
accept in adjustment of that decree to -his 
Batisfaction an immediate payment of 
Rs, 100; but itis contended that a decree- 
holder in. whose favour thereis a decree for 
the payment of Rgs, 100 cannot legally accept 
in adjustment of that decree to his satisfac- 
tiona promise that the judgment-debtor 
will pay to him at some future date Rs. 1,000. 
The argument must go. so far as that he 
cannot accept such a promise in whatever 
form it is either in a bond with sureties or 
in & mortgage deed. I cannot see any 
basis for such a contention; but itis alleged 
that thereis authority. to be found in 
_Lachmin Das v, Ram Nath (1), The 
head-note of that casein the report perhaps 
seems to suggest something of that sort. 
There it is stated i 

“The judgment-debtor filed a petition alleging that 
the question of the execution of the decree had been 
settled out of court by means of an agreement betwe- 
en the parties, under which the judgment-debtor was 
to make a present payment to the decree-holder and 
further to convey to him certain items of immot- 
able property. The decree-holder denied that any 
such adjustment as alleged had taken place, and the 
judgment-debtor was unable to show that any part of 
the alleged: agreethent, which accordingto his own 
account of it, was to be performed by him, had been so 
performed, Held that such an agreement as alleged 
could not: be set up by the judgment-debtor under r. 2 


of O. XXI of the Uode of Civil Procedure, as a bar to 
execution”. are 


But i think when we examine that case 
with care, we shall find that it is no author- 
ity for any proposition; so wide. In Mr. 
Justice Piggot’s judgroent at page 262* 
will ba found a statement, 

“that agreement was to tlae effect that the decree- 
holder would accept satisfaction of his decree in a 
modified form and would ‘abandon the execution 
proceedings which were / being taken, as soon as 
four specified conditions Fad been fulfilled by the 
judgment debtor”. ; 

(1) 64 Ind. Cas, 990; 44 A 258; 20 A. L.J. 65; A.L 
R.1922 All 1R 7 O - 

ë Lage 0f44A—[HBd,] = oe ; 
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And it was found that none of them had 
been fulfilled. That was not a case there- 
fore where it was found that the decree- 
holder had agreed to acespt as immediate 
satisfaction a promise that something would 
be done in future by the judgment debtor 
but a case where the decree-holder had 
agreed that, if at some future date the 
judgment debtor did something, then he 
at that future dats would accept satisfac- 
tion. The case so examined is no authori- 
ty for the proposition that a promise to do 
something ata future date cannot be ac- 
cepted bya decree-holder as a legal and 
immediate adjustment in satisfaction of his 
decree. Mr, Juatica Walsh ia that case 
madea quotation with approval which 
appears to come from Rama Krishna 
v. Eastern Development 
Corporation Limited, London 43 Ind. Oas, 527 
(2) a decision of Seshagiri Ayyar and 
The words 
of that judgment on which Mr. Justice 
Walsh relied, I quote them as they 
actually appear in Rama Krishna Kadirve- 
luswami v. Eastern Development Corpora- 
tion Limited, London 43. Ind. Oas, 
537, (2) not with the slight variation 
with which Mr. Justice Walsh quoted them, 


are: 

“An inchoate contract would not give the Judgment- 
debtora right to plead against execution that this 
contract should be completed and that heshould then 
be permitted to plead that the transferee was only 
his alias and has no locus standi,” 


‘That an inchoate agreement cannot be 


pleaded’ as an adjustment within the 
meaning of r.20f O. XXI, I should ghave 
thought need hardly be stated, as it certain- 
ly cannot be disputed I understand an 
inchoate agreement to be an agreament 
not yet concladed by the parties, an agree- 


‘ment which is still in the stage of negotia- 


tion; and it is perfectly obvious that a 
judgment debtor cannot claim that the 
decree against him has been adjusted to 


“the satisfaction of the decree-holder while 


the matter is still inthestage of negotia- 
tion. However, Mr. Lakshmanna also relies 
upon a decision of Mr. Justice Ourgenven 
in Muthu Vaithilinga Mudaliar v. Subbar- 
aya Chettiar (3). There the learned Judge 
understands kama Krishna Kadirveluswami 
vy. Eastern Development Corporation Limit- 
ed, London 43 Ind. Oaz. 537 (2) to mean that 

“go long as an agreement remains executory and has 
not been fully executed, it caunot amount to an 
adjustment under O. KAI, r. 2”, 


(2)43 Ind. Cas. 537. 
(3).123 Ind. Cas. 604; (1930, M. W. N. 137; Ind, 


“Rul; (1930) Mad. 540; A I R. 1930 Mad. 410; 32 I. W: 
“702. 


Ta 
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I think that is not what was laid down 
in Rama Krishna | mi 
Eastern Development Corporation Limited, 
London 43 Ind. Oas. 537 (2) and, although 
thelearned Judge adopted’ that as a 
proposition of law, with great re3pect I 
cannot agree with it. 

In Lodd Govindoss Krishna Doss Y. Ram- 
doss Vishnadoss (4) Mr. Justice Sadasiva 
Avyar said that 

“an adjustment referred to in O. XXI, r 2, of the 
Code of Civil Procedure is a transaction which 
extinguishes the decree as such in whole or in part”. 
Why should not a decree be extinguished 
by anew contract that the judgment-debtor 
will do something in future, if the decree- 
holder is willing to take such sa contract 
instead of the:decree which he has in his 
hand, A promise to do something in future 
is legal consideration . and, if a decree- 
holder thinks it isto his advantage instead 
of using his decree, the weapon which he 
has in his hand, to accept in its stead .& 
promise that the judgment-debtor will 
do something in fature, or. if quite apart 
from any question of advantage, he chooses 
to accept such a promise, what is therein 
law to prevent him from doing £o? And 


why should not that be a legal adjustment? , 


It may well be said that, if. a judgment- 
debtor comes into court and alleges 
that the decree-holder has given up the 
weapon available ia his hand, the decree 
which he can execute and in its ‘place has 
accepted a promise that the judgment: 
debtor will do something at a future date 
and if that ia disputed, then the evidence 
that the decree-holder has done such a 
thing should be carefully scrutinized. It 
may very well be a foolish thing for a 
decree-holder todo; it may be unreason- 
ably generous; it may be likely to give him 
a great deal of trouble in future, But, if 
it is proved that he has done so, that he 
has accepted a new contract in place of his 
decree as immediate satisfaction of that 
decree at the time of his acceptance, there 
is no legal impediment in the way of his 
doing so and there is no justification for 
the court refusing to find on proper 
evidence that he has done 80. | 

Inthe present case the learned District 
Judge has differed from the Subordinate 
Judge and has found as a fact that the 
decree-holder on the 3rd November 1926, 
when he executed Hx. A, did accept as 
an: immediate adjustment and satisfaction 
of his decree a new : contract between the 
parties. . Unfortunately the learned District 
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-satisfaction. 


9 98 Ind, Gas, 376; (1915) M, W. N, 225; 17 M, L. T. 
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Judge has not discussed. the evidence on 
this subject. The part of his judgment 
which deals with this matter is far briefer 
than it should bave been; but he has 
arrived at a finding of fact, and if we 
examine the evidence: in tbia case, I do 
not think we can say that there is no 
evidence to support that finding of fact. 
(His Lordship referred to the evidence and 


` continued :—) 


It appears to me, therefore, that al- 
though the learned District Judge has not 
discussed the evidence in this case, there 
is clear evidence to support his finding 
that there was an actual adjustment to the 
satisfaction of the decree-holder on the 
date of Ex. A. Whether that ,was an 
adjustment iato which the decree holder 
was wise or uawiee to enter is nota matter 


“with which we are concerned. There isa 


finding of fact,,with evidence to support it, 
that he did accept an immediate adjust- 
ment in satisfaction of his decree on that 
date. With that finding there ie no 
sufficient reason for us to interfere, and, 
that being so, in my opinion this appeal 


‘fails and should be dismissed with costs. 


Anantakrishna Ayyar, J. —In exe- 
cution of a decree for money obtained on 
a mortgage executed by the defendant in 
favour of the plaintiff the mortgaged pro- 
perties were advertised for sale. A third 
person bidatthé auction aad deposited 
the necessary 25 per cent of the purchase- 
money. At that stage, the decree-holder 
mortgagee, the mortgagor, the, defendant 
andthe auction purchaser, all the three 
together entered into. an agreement, and 
relying on that agreement to defendant 
mortgagor filed an application in the lower 
Court for recording adjustment of, the 
decree alleging. that the adjustment was 
evidence by. that agreement: . The mort- 
gagee contended that there was. no consi- 
deration for that agreement, and. also. 
raised other pleas. The. learned. Subordi- 
nate Judge found that the agreement bet- 
ween the parties had not been carried out 
by the defendant, and for that reason, die- 
missed the application for recording © 
On appeal the learned Dis- 
trict Judge came to the conclusion that 
there was a complete contract between 
the parties, and, directed that the adjust- 
‘ment should be. recorded. . The decree- 
holder - mortgagee has preferred the. 
present. Civil Miscellaneous Second Appeal, 

I may state at once that I must accept 
in this second Appeal the finding of the 
learned - District Judge that there was ag 


1933 


completed contract between the parties, 
The.wording of the agreement entered into 
by the parties, lends support tothe finding 
asalso the evidence of the decree-holder, 
given in these proceedings. The main 
argument advanced by the learned Advo- 
cate for the decres-holder appellant before 
us, was that the defendant,—mortgagor, had 
not really carried cut what he had to per- 
form under the terms of this agreement, 
and that the agreement only evidenced a 
promise on his part to do something in 
future and that such a promise would not 
be a ground for the court recording gatis- 
faction of the decree. I find myself unable 
to accapt that contention, On the analogy 
of s. 62¢of the Indian Oontract Act, 

_"I£ the parties to a contract agree to substitute 
a new contract for the old, the contract originally 


entorad into between the parties need not be perform- 
8 ” 


if the decree holder entered into a fresh 
contract. with the judgment debtor with 
reference to the satisfaction of the decree, 
then, unless there be anything illegal 
with reference to the new contrast, the new 
contract would surely be aground for the 
judgment-debtor applying to ths court to 
enter up satisfaction of the decree, No 
doubt if the substance of the naw 
contract bs to vary the terms of the 
decree, or to allow execution in a 
manner diferent from thai directed by the 
decree, then having regard to the prc- 
visions’ of g. 47 etc,, of the Oivil Proced- 
ure Oode, and the scheme of the Oode 
na pointed out by the Privy Uouncil in 
Kotaghiri Venkata Subbamma Rao v. 
Vellanki Venkatarama Rao (5) the court 
would not accept that. new contract aga 
patisfaction of the decree when in essence 
it purports to vary theterms of the decres 
with a view to enablethe parties to carry 
out in execution something contrary to 
the provisions of the decree. But when 
the new contract is not open to any 
such objection and is otherwise legal, I 
jail to understand why the same should 
not be a ground for the defendant ask- 
ing the court to enter up satisfaction of 
the decree. No doubt if the contract 
between the parties was that it is only 
the actual carrying out of the terms of 
the contract that should be the considera- 
tion for entering satisfaction of the decree, 
‘then no doubt unless those terms be 
carried ont, it may act be open to the 
judgment-debtor to apply to the court 


(5) 24 M 1;2 Bom, L. R. 771; 27 I, A.1975 10M, L 
J. 281; 4 0. W, N. 725; 7 Sar 678 (P. O.) 
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successfuliy to] have the adjustment re~ 
corded. But thé contention that even 
though there was a completed contract 
between the parties, yet if the contract 
te to do something in future and was 
really of an executory nature, then the 
defendant could notapply to record the 
adjustment is, I think, not supported by 
any provision of law to which our atten- 
tion was drawn in this case. What the 
exact meaning of the expression “adjustment 
of a decree” as used in O. XXI,r, 2 is, hes 
been explained by Justice Sadasiva Ayyar 
in Lodd Govindoss Krishna Doss v. Ram- 
doss Vishnadoss (4). The learned Judge 
there stated that, 

“any transaction which extinguishes the decree 
as such in whole or in part and results in a 
satisfaction of the wholeora portion of the decree 


in respect of the particular relief or reliefs granted 
by the decres.° 
That 


is an adjustment of the decree. 
opinion of the learned Judge was followed 
in Azizur Rahman Chowdhury v. Abiraja 
‘Chowdhury (6). The learned Advocate for 
the appellant however argued tbat the 
‘decisicn in Lacihmin Das v. Ram Nath (1) 
is against this view. As my learned brc- 
ther has pointed out in his judgment 
just now delivered, the head-note to the 
report of that case would ssem to go 
beyond the terms of the judgment. That 
would seem to be a case where the decree- 
‘holder agreed to accept particular acts if 
actually done by the judgment-debtor as 


satisfaction of the decree which he was 


entitled to execute. Jt is the actual per- 


‘formance of particular acts mentioned by 


the judgment-iebtor that was considered 
to be the real gist of the contract between 
the parties, which would enable the judg- 
ment-debtor to apply for recording satis- 
faction of the decrees. Having regard to 
the terms @ the judgment of Mr. Justice 


‘Piggot, Lam not obsessed by that decision, 
‘Ono the other hand; as I have already 


remarked, it is open to the parties to pro- 
vide for particular acts being done, or 


‘particular terms being actually carried ont 


as the coneideration forthe decree-bolder 
agreeing to enter satisfaction of the decree 
The decisionin Rama Krishna Kadirvelu. 
swami v, Eastern Development Corporation 
Limited London 43 Ind. Oes. 537 (2) only 
lays Gown, as far as I am able to understand 


‘it, that inchoate agreements could not be 


tekan to be the basis for recording satisfac- 
tion of the decree. Uniess there be acom- 


-pleted : contract between the parties, an 


(6) 113 Ind. Cas.. 9; 32 0. W. N. 434; A, I, R, 1928 


Gal, 527, 
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inchoate. agreement would only be a step, or 
steps in the negotiations between the parties 
which may ultimately end or not end in 
a completed contract. No doubt there are 
certain observations in the judgment re- 
ported ss Muthu Vaithilinga Mudaliar v. 
Subbaraya Chettiar (3) where the learned 
Judge, Curgenven, J., observes that a mere 
promise may not be enough to enable a 
judgment debtor to apply. under O. XXI, 
r. 2; but the learned Judge in his judgment 
also uses the words “inchoate agreement”; 
and, as I already remarked, there is nothing 
in law which would enable the judgment- 
debtor to rely upon an inchoate agreement 
for recording satisfaction, If, on the 
other hand, the learned: Judge really meant 
to lay down that a promise, though sup- 
ported by consideration and otherwise 
legal, would never be the basis for an ap: 
plication under O. XXI, r. 2 unless the same 
be actually carried out, then, with all res- 
pect, I find myself unable to agree. In the 
case before me, the terms of the agreement 
ccupled with evidence given by the decree- 
holder himself, make it reasenably clear 
that the intention of the parties as evi- 
denced by the agreement was that the same 
should be taken as an adjustment of the 
decree, since certain things contemplated by 
the parties could not be carried out except 
on this view of the agreement. If there is 
any doubt upon this point as to the mean- 
ing of the agreement, the decree-holder’s 
evidence makes the matter reasonably clear. 
No doubt the agreement entered into by 
the cecree-holder in this case seems to be 
rather of a complicated nature; and whether 
‘he was well-advised in having entered into 
this contract in this particular case, is not 
for me to say. There is no finding that 
there was any fraud practised upon him, or 
that he was induced to sign the document 
without knowing the contents of the same. 
‘His deposition given in these proceedings 
makes it clear thathe knew what the ar- 
rangement was. Being therefore of opinion 
that in this case there was a legal coniract 
Bupported by consideration,—a completed 
‘contract entered into between all the parties 
‘jnterested—,by whieh the decree in question 
‘should be taken as satisfied and that the 
rights of the parties should be worked out 
on the basis of the new agreement, which 
‘further contains a default clause, by (which 
‘the parties are, in case of any default, al- 
lowed recourse to civil or criminal pro- 
ceedings 85 may be deemed proper), I think 
that the defendant was entitled to have the 
‘zelief prayed for by bim in his application 
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under r. 2 of O. XXI granted to him, I 
agree with my learned brother that this’ 
appeal should be dismissed with costa. i 

N.A. ` Appeal dismissed, . 

_ LAHOREHIGHCOURT..... |; 
Second Oivil Appeal No. 105 of 1929... : 
October 27, 1932. seit 
. Bape, J. 
PHANGAN SINGH—P iaintirr— 
APPELLANT 
versus, 

HUKAM SINGH—Dasranpant~ 
RE:PONDANT. a 

Hindu Law—Partition—Severance of status—Mere. 
notice of intention to separate—Suit for partial parti- 
tion, competency of. 

A mere notice of an intention to separafe is not 
sufficient to effect severance, if there was no such 
real intention, or if the intention is abandoned soon 
afterwards. The true test isthe intention of the 
parties, and whether there was any intention to 
separate or ndt is clearly a question of fact. . 

A suit for a partition ofa portion only of the 
family property is not maintainable. 

Second Civil Appeal frem a decree of the 
Disirict Judge, Gurdaspur, dated the 2nd 
October, 1928, ravereing that of the Sab: | 
ordinate Judge, Second Olass, Gurdaspur, 


IF 


- dated the 2nd June, 1928, 


Mr, Achhru Ram, for the Appellant. . 

Mr. Mehr Chand Mahajan, for the Res- 
pondent. OA 

Judgment —Thib was 4 suit for rendi- 
tion ot aGcounts by one Phangan ‘Singh 
egainst his brother Hukam Singb.’ They 
had two oiher brothers; namely, Natha 
Singh and Daswandha Singh, who are now 
dead. Daswandha Singh was empioyed.in 
Sindh and left some property there, Oo 
lst April 126 the plaintiff executed ‘a power- 
of attorney’ in favour of: the defendant 
authorising him to dispose of the property 
and to do certain other things. The prò- ` 
perty was accordingly eold and the plaintiff 
sued for a rendition cfaccounts in connec: 
tion with those transactione. The suit was 
resisted on the ground that the brothers 
were members of a joint Hindu family-and 
no suit for accounts with respect to the 
sale of a part of tke family property was 
maintainable. The trial Court held that 
the brothers were not members of a joint 
Hindt family and granted a preliminary 
decree. This decrée was reversed on appéal 
by the learned District Judge, who held 
that the brothers were members of a joint 
Hindu family. The plaintiff has now pre- 
ferred a second appeal. 

The finding of the le:rned District Judge 
that the family was joint i3 one of fact but 
the learned Counsel for the appellant- hag 


1938 - 
Sought to attack it on the ground that the 
learned District Judge has not drawn cor- 
Tec; legal inferences from the proved facts. 
It was urged that on 7th March 1911 
Hukam Singh had served his brothers with 
a notice that he intended to separate from 
them and wanted his share and that this 
notice was sufficient to effect a severance of 
the joint family. The learned District 
“ Judge has, however, found in view of the 
other evidence on the record that the notice 
was only in the nature of a threat and 
that the brothers continued to be joint in 
spite of the notice. A mare notice of an 
intention to separate is not sufficient to 
effect severanca, if there was no such 
real intention, or if the intention is 
abandohed soon afterwards c.f. Palani 
Ammal v. Muthuvenkatacharlu (1), Bankey 
Behari Lal v. Brij Behari Lal (2) and Bal 
Krishna v. Ram Krishna (3). The true 
test, it would appear, is the intention of 
the parties, and whether there was any 
intention to separate or not is clearly a 
queation of fact, 


The next point urged was that even if 


the family was joint, the defendant having 
been authorised as an agent by the plaint- 
iff to dispose of certain property, the 
plaintiff was entitled to.claim an account 
from him, !t will appear, however, from the 
power-of-attcrney, that the defendant was 


authorised to sell the joint family property. 


and not plaintiff's snare. The power of- 
attorney authorised the defendant to do 
various other acts and as pointed out by 
the learnea District Judge this appears to 
have been done merely for convenience, 
The proceeds of the sale belonged to the 
Joint family. The plaintiff's object in ia- 
stituting the present suit is obviously to 
get his share ascertained and separated, 


Bat it is well established that a suit for a- 
partition of a portion only of the family 


property is not maintainable. 


1 see no good ground for interfering 


with the decision of the learned District 


Judge in second appeal and, must, there- | 


fore, dismiss this appeal with costs. 
A Appeal dismissed. 


- (1) 87 Ind, Oas. 333; 48 M. 254; A. I. R. 1925 P. O. 
49; 531, A. 83; 48M. L.J,83; 6P. L,T, 133; 21 L, 
W. 439; (1925) M. W. N. 330; 3 Pat. Le R. 126; 27 
Bom, L.R. 735; 290. W.N.846; 23 A, L J 146; L 
R.6 A.(P. O.) 143 (P. O.). 

(2) 116 Ind. Oas., 285; 51 A 519; A. I. R,1929 All. 
170; (1929) A. L. J. 115. 

(3) 132 Ind. Oas. 733; 53 A. 300; A. I. R. 1931 P.O. 
154; (1931) A. L. J, 499; 350, W. N.815; 34 L. W. 
13; Ind, Rul. (1931) P. O. 221; (1931) M. W. N. 793: 


54 0. L.J. 131; 33 Bom. L, R, 1280: 61M. L.J, 362: : Bets 
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LAHORE HIGH COURT. 
First Oivil Appeal No. 1719 of 1931, 
December 1, 1932, 

TEK CHAND AND MONRCE, JJ. 
GULZARI MAL AND ANOTHER— 
PLAINTIFF3— APPeLLANT3 
Versus 
MAGHI MAL AND OTHEKE—DEHERBNDANTS 
—-RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 61, 88, 
116, 182—V endor and purchaser—Direction te pay 
prior morigage—Default—Suit against vendee— 
Limitation—starting point —Article applicable—Civil 
Procedure Code (Act V of 1908), O. XXII, r. 9~ 
Abatement of suit for redemption—\Vhether bars 

suit against vendee to recover money not paid, 

The plaintiffs sold certain lands to the defendants’ 
predecessors in 1921, directing the latter to pay 
certain mortgages. Thelatter did not payand a 
decree for redemption was passed in June, 1930. In 
December, 1930, the plaintitts sued the defendants 
for adecree onthe security of the property sold, 
and against the other property of the defendants 
for the amount they had topay tothe mortgagees.. 


The claim was as unpaid vendors and also because 
plaintiffs had to pay : is 
Held, (i) that the claim so far as it related to 


enforce the charge on the properties sold was govern- 
ed by Art. 132, Limitation Act; 

(ii) that so far as it related to’ the personal relief 
and relief against other properties of the defendants 
it was governed either by Art. 116, read with Art. 83, 
under which the plaintiffs could bring their suit 
within six years from thedate when they actually 
sustained the less, or Art, 61 under which they 
could sue within three years from the date of the 

ayment andin any case the suit was not barred, 
tn 437, col. 2.] 

Held, further, that the mere fact that the defend- 
ants’ predecessors were parties tothe suit for redemp- 
tion and that suit had abated as against them did 
not bar the second suit against the defendants under 
O. XXII, r.9, as the cause of action for the second 
suit was entirely a different one, [ibid.] 

Observations in Raghubar Rai v, Jaij Rai (1), dis- 
sented from, Sarju Misra v. Ghulam Husain (2), 
Hakum Ali Khan v. Dalip Singh (3), Dinanath 
Mahish v. Nabakumar Hajra (4), Bara Shib Lal v, 
Muni Lal (5), Ram Narain v. Nihal Singh (6), Uehr 
Chand v. Shanti Sarup (7), Kedar Nath v. Har Govind 
(8), Ram Rachhya Singh v. Raghunath Prasad (9), 
Daswant Singh v. Syed Shah Ranjan Ali (10) and 
Ram Borai Singh v. Mohendra Prasad Singh (11), 
referred to, 


First Appeal from the decree of the 
Subordinate Judge, First Olass, Lahore, 
dated the 18th May 1931. 


Messrs. Madan Lal Sethi and Amar Nath 
Chopra, for the Appellants. 

Messrs. Shamair Chand, Qabul Chand, 
Jagan Nath Malhotra and Mauk Kam Lal 
Anand, for the Respondents. 

Tek Chand, J.—The facis of the liti- 
gation which has given rise to that appeal 
ara as follows :— 

Nanda Mal, the predecessor-in-interest of 
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and atwo-third share in a haveli sitaate 
in Kasur town, the remaining one-third of 
the haveli being the property of Maghi Mal 
defendant No, 1 and Shankar Das, father 
of defendants Nos, ? and 3. On the 16th 
October 1502 Nanda Mal mortgaged the six 
shops and his share in the haveli to Narain 
Mal and Pala Mal for Rs. 5,000. The 
mortgage was with possession, On the 
16th of September 1921, Nanda Mal sold 
by registered deed his two-thirds share in 
the haveli to Maghi Mal, defendant No. 1. 
and Shankar Das for Rs. 10,000. Oat of 
‘the sale price, Rs. 5,000 was paid in cash 
to the vendors, and the remaining Rs. 5,000 
was left with the vendees for payment to 
the mortgagees. The vendees took no 
action toredeem the mortgage for more 
thantwoyears and on the 30th of April 
1924 the plaintiffs served them with a 
notice asking them to redeem the mort- 
gage without further delay, so that the 
plaintifs might be able to get back the 
six shops free from all encumbrances, 
The vendees replied on the 12th of May. 
1924 saying that the demand of the vendors 
was premature asno time for redemption 
had been fixed and that they could pay the 
mortgagees at any time during the currency 
of the mortgage. The vendors were: natur- 
ally anxious to avoid further loss to 


themselves and, therefore, they filed a suit, 


for redemption against the mortgagees in 
the Oourt of the Senior Subordinate J udge, 
Lahore, on the 17th December 1925, In 
that suit the vendees (Maghi Mal and 


Shankar Das) also were impleaded as pro. 


forma defendants. During the pendency 
ofthis suit Shankar Das died and his 


representatives were not brought on the. 


record within ninety days. The Senior 
Subordinate Judgeheld that the suit had 
abated as against both the pro forma 
defendants but that this did not affect the 


case against the mortgagees, He accord-: 


ingly proceeded to trial on the merits and 
granted the plaintiffs a preliminary decree 
under O. XXXIV, r. 7 for redemption on 
payment of Rs. 5,000 within one month. 
This amount was duly deposited in court 
by the plaintiffs on the 15th February 
1928. The mortgagees went in appeal to 
the District Judge, but the appeal was 


dismissed on the 20th December 1928, A- 
second appeal was lodged in this court and - 


this also was unsuccessful. The Senior 
Subordinate Judge accordingly passed a 
final decree in theredemption suit on the 
18th June 1930, 


On the.16th December 1930, the present. 
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action was brought by the plaintiffs- against 
Maghi Mal and the sons of Shankar Das 
asking for a decree of Re, 6,000 “on the 
security of two-third share of the Haveli”. 
It was also prayed that a decree against 
the other property of the defendants and 
the personof Maghi Mal be passed. The 
sum claimed: was made up cf Rs. 5,000 
which the plaintiffs had to pay to the 
mortgageeson failureof the defendants to 
redeem the mortgage in accordance with 
the stipulation in the sale-deed, and Rs, 1,000 
as damages, 

The defendants pleaded inter alia that 
the suit was not maintainable under 
O. XXII, r. Y, by reason of the abatement 
of the former suit against Maghi Mal and 
Shankar Das, and that it was time barred. 
The learned Subordinate Judge has sus- 
tained the first objection, and also held 
the suit to be barred by limitation under 
Art. 115 of Act IX of 1808 against defend- 
ants Nos, 2 and 3, the claim against the 
first defendant having been found to have 
been within time by reason of an acknow- 
ledgment of liability made by him within 
six years of the suit, 

In my opinion thereis no substance in 
the plea that O. XXII, r. 9 is a bar to the 
maintainability of this suit, The present 
defendants were admittedly pre forma 
parties to the previous suit and itis clear 
from the plaint in that case that no cause 
of action had been disclosed, nor any 
relief claimed, against them, It is also 
beyond question that the nature of the two 
suits ia wholly dissimilar. The former 
suit was one against the mortgagees for 
redemption of the mortgages which had 
been effected in their favour by the pre-. 
decessore-in-interest of the plaintiffs in 
1£02 ; while the present suit is for recovery 
from the vendees of the amount which 
they had undertaken to pay to the mort- 
gagees but which on their failure to do so 
the plaintiffs had been compelled to pay. 
from their own pocket in order to avoid 
further loss to themselves. The causes of” 
action for the two suits are thus entirely - 
different. Indeed, itis obvious from the 
plaintin the present case that the alleged 
cause of action for it arose after, and in 
consequence of, the decision in the previous 
suit, The finding of the Subordinate 
Judge appears to have been basedon a 
misunderstanding of para. 10 of the plaint 
in the former suit and cannot be maintain- 
ed. Ihold, therefore, that O., XXII, r. 9, 
which bars a fresh suit based on the same 
cause of action on which an earlier suit . 
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had been instituted has no application to 
the facts of this cage. 

In deciding the question of limitation, 
the allegations in the plaint and the 
relief sought have to be carefully examined. 
As stated already, the plaintiffs in the first 
instance ask fora decrea for the recovery 
ofa certain sum of money “on the security 
of two-thirds of the haveli” and the ground 
of their claim is that ‘as unpaid vendors’, 
and also because they had to pay to the 
mortgagees the amount on foot of the 
mortgage, which under the terms of thesale, 
the defendants are bound to pay, they 
have a charge on the part of the haveli for 
the sum’sued for. Itis clear that in this 
partof the claim, as laid in the plaint, 
the plaintiffs seek to enforce payment of 
money alleged to be charged on immov- 
able property, and as such itis governed 
by Art, 132 of the Indian Limitation Act 
which prescribes a period of twelve years 


from the date when the money became’ 


due. In this view of the case, the claim 
is obviously within time. 

The learned Subordinate Judge has 
dealt with the question «simply from the 
point of view of the alternative claim 
for relief against defendant No. i per- 
sonally and against the property of de: 
fendants Nos. 2 and 3, and has followed 
Raghubar Rai v. Jaij Rai 14 Ind. Oas. 
244 (1). That casa is clearly distinguish- 
able as there the vendor had not paid 
off the creditors and the question whether 
a second cause of action would arise if 
and when the plaintiff had made the pay- 
ment and sustained the actual loss, was 
not finally decided (sse page 437* of the 
report), The learned Judges, however, 
made certain observations which lend 
support to the view that a second cause of 
action would not arise in such a contin- 
gency. These observations, which were 
admittedly in the nature of obiter dicta 
were considered by a Division Bench of 
the same Oourtin Sarju Misra v. Ghulam 
Hussain 63 Ind, Oas. 87 (2), and it 
was held that a claim of this kind 


brought after the plaintiff had paid 
the amount to the creditor to avoid 
loss to himself, is governed by the 


Art. 61 and that the terminus a quo is the 
dateof the payment. The same view 
had been taken previously at Allahabad 


Du Ind. Oas. 244; 34 A, 42959 ALL, J. 
(2) 63 Ind. Oas. 87. 
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in Hakim Ali Khan v, Dalip Singh 19 
Ind. Cas, 676 (3) and was again adopted 
in Dina Nath Mahish v, Nabakumar Hajra 
70 Ind. Cas. 542 (4) and Bara Shibi 
Lal v, Muni Lal (5). It may be mentioned 
however, that Raghbar Rai v. Jaij Rai (1) 
was followed though not: without hesitation 
by a single Bench at Allahabad in Ram 
Narain v, Nihal Singh 87 Ind. Oas. 
804 (6) and also by a single Bench 
of our own court in Mehr Chand 
v Shanti Sarup, 118 Ind. Oas. 445 
(7), but it appears that in neither case 
was the attention of the learned Judge 
drawn to the subsequent rulings of the 
Allahabad Court cited above in which a 
contrary opinion had been expressed, More- 
over, in Mehr Chand v. Shanti Sarup, 118 
Ind. Cas. 445 (7), the suit was within time 
whether Art. 1:6 or Art. 61 applied and 
therefore, it was not necessary to decide 
which of these articles really governed the 
case, ~ 

The question again came up for consi- 
deration before the Allahabad Oourt in 
Kedar Nath v. Hargovind, 95 Ind. Cas. 
913 (8) where Kanahya Lal, J., held 
that the limitation for a suit to 
recover damages in such a case is 
that provided in Art,&3 and that time 
runs from the date when plaintiff pays off 
the person to whom the money had tobe 
paid. The other learned Judge, Ashworth, 
J., however, held that the suit was one 
based on a breach of a regiatered contract 
and therefore, governed by Art. 116 
and that the starting point for limita- 
tion wasthe date ofthe actual injury to 
the plaintiff, that is to say, the date on 
which payment was made by him. As 
the particular suit which the learned 
Judges were deciding was within time 
according to either view, it was not thought 
necessary to refer the matter to a third 
Judge for decision as to which of these two 
views are correct, 

In Ram Rachhya Singh Y. Raghunath Pra- 
sad ($) a Division Bench of that court- 
following Daswant Singh v. Syed Shah Ram- 


(3) 19 Ind. Oas. 676; 11 A. L.J. 478. 

(4) 70 Ind. Oas. 542; 35 O. L. J. 332, 

(5) 63 Ind. Oas. 604; 44 A.67 at p.71; 2 U.P. L. 
R. (AJ) 193; 19 A.L. J. 840; A.I. R. 1922 All, 153. 

(6) 87 Ind. Cas. 804; L. R. 6 A. 222 Oiv; A, I, R. 
1925 All. 488. 

(7) 118 Ind. Cas. 445; A. I. R.1929 Lah. 395; Ind, 
Rul. (1929) Lah. 781. 

(8) 95 Ind. Oas. 913; 24 A. L.J.550; A. I, R. 1926 
All. 605. . 

(9) 122 Ind. Oas. 244; 8 Pat. 860; A I. R.1930 Pat, 
46; Ind, Rul. (1930) Pa “196. 
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jan Ali (10) held that Art.116 
able to such cases, and that the terminus a 
quo was the dateon which the contract 
was deemed to have been broken, viz., the 
date when either there was repudiation of 
liability under it, or when the contract 
had become impossible of performance on 
account of the debt having been satisfied 
by the plaint:f, As the suit was within 
time from either of these dates it was not 
definitely desided as to which of them 
was the rea] starting point of limitation. 
The learned Judges, however considered 
at great length the obiter dictum in 
Raghubar kai v. Jaij Rai (1) that 
time ran from the dste of the execution of 
the sale deed, and held that it was un- 
‘sound. i 

‘ In Calcutta the only 


was applic: 


case bearing on 


the point, which I have been able to dis-- 


-cover, is Ram Barai Singh v. Mohendra 
Prasad Singh 116 Ind. Oas, 73 (11) 
where Lawrence Jenkins, O. J., and 
Chatterji.J., held that where a per: 
“Bon purchases an equity of redemption 
‘subject to a mortgage and pays merely for 
-the value of that equity he contracts to 
protect his vendor from the obligation 
‘ofthe mortgage and the buyer’s contract 
with the mortgagor is that the debt shall 
not fall upon him, Such a contract is 
one of indemnity and the buyer is bound, 
without any specific contract, to indemnify 
the seller, The learned Judges were of 
opinion that ifin such cases the vendor 
has to pay the mortgagee and sues the 
` vendee to recover the amount so paid, the 
suit is governed by Art, 83 extended by 
Art. 116, and that the starting point of 
limitation is the date when the plaintiff is 
actually damnified, 

- In this connection, it might be useful 
to refer to adecision of our own court 
reported as Abdul Aziz Khan v. Muhamad 
Bakhsh, 64 Ind, Oas, 431 (12) in which 
Art, 116 was applied, the start- 
ing point being held. to be the cate 
on which the plaintiff was dame 
nifed, It may, however, be stated that 
the facts of that case were not on all 
fours with those of the case before us. 

After a careful . consideration of the al. 
legstion in the plaint and having regard 
to the suthorities discussed above, I am of 
opinion: that the obiter dicta in Raghubar 
Rai v. Jaij Rai (|), which the learned 


(10) 6 O. L. J. 398. 
‘(11) 16 Ind. Gas. 73; 16 O. W. N. 1040. 
tia 64 Ind. Oas, 431; 2 Lah. 
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Subordinate Judge has followed do not: 
lay down the law correctly and that this 
part of the plaintifs’ claim is governed 
either by Art. 116, read with Art. 83 
under which the plaintiffs could bring 
their suit within six years from the date 
when they actually sustained the loss, or 
Art. 61 under which they could sue 
within three years from the date of the 
payment, lt is not necessary for the 
purpose of the present. case to express a 
final opinion as to which of these two arti- 
cles is applicable, forin either case the 
suit is within time having been instituted 
within three years from the 15th February, 
1928 when the plaintiff made the payment 
to the mortgagees, oe 

I would accordingly accept thé appeal, 
set aside the judgment and decree of the 
Subordinate Judge andremand the case 
under O. XLI, r. 23 for trial on the merits, 
Oourt-fee on appeal shall be refunded; 
other costs shall be costs in the cause. 

Counsel for both parties have | been 
directed to cause their respective clients to 
appear before the Subordinate Judge on 
the 18th December, 1932, when he shall 
frame the issueson the remaining points 
which arise for decision in the case 
and fix an early date for evidence. 

Monroe, d.- I agree, 
A Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision No. 306 of 1931. 
` December 18, 1931, 
f STAPLES, A. J. O. 
SAMRATHMAL MARWADI— 
APPLICANT 
versus X 
EMPEROR—Opposire Parry. 

Penal Code (Act XLV of 1860), ss. 499, 500— 
Statement of accused that complainant was turned out 
by Officer at public auction—Whether defamatory — 
Criminal Procedure Code (Act V of 1898), ss. 222, 
225—Charge of defamation clear and unambiguous — ` 
Exact defamatory words not set out—Charge, if viti- 
ated—Evidence Act (I of 1872), s 55—Character, 
evidence as to—Admissibility in suit for damages. 

Where at a public auction of Government forest 
produce, the officer made some 'statement to the 
effect that the contractors who did not wish to bid 


“ should go away, and the accused said in the presence 


of witnesses that the complainant was turned out by 
he officer ` 

Held, that the words ‘used by the accused ‘nikal 
diya''to the effect thatithe complainant was turned: 
out, were defamatory, and justification could not be 
pleaded within the meaning of Excep. 1 to s. 499 
la Cede, |p. 429 col. 2.1 i 
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An accused in a complaint for defamation is not 

prejudiced by the fact that the charge did not con- 
tain the exact defamatory words where the charge 
was clear and unambiguous and the accused was not 
liable to ba misled by the charge as framed, Pratap 
ely Guha v. Emperor (2), referred to. [p, 439, 
col. 
‘ Evidence under s. 55, Evidence Act, about the 
character of a person is relevant in connexion with 
the amount of damages in civil cases, and a case of 
defamation isa guasi civil case. At the same time 
only general evidence of character or reputation can 
be given and not, for instance, evidence of a particular 
conviction. Devidayal v. Emperor (3), referred to. 
[p. 440, col. Lj 

Oriminal Revision ‘against an order of 
the Seesions Judge, Bhandara, dated the 
23rd July 1931, 
` Mr, P. S. Kotwal, for the Applicant. 

Mr, Vivian Bose, ior the Crown. 

Messrs. Jakatdar and B. P. Shukla, for 
the Complainant. 

Order.—The applicant was convicted 
by the First Olass Magistrate, Balaghat, 
under s, 500, Indian PenaljOode, end esen- 
tenced toa fine of Rs.. 109, His appeal 
was dismissed by the Sessions Judge, 
Bhandara, He has now made this ap- 
plication for revision. An auction of 
forest produce was held at Balaghat by 
Mr, Oarr, the Oonservator. The applicant 
Samrathmal and the complainantGhansham- 
dass are forest contractors, It is not 
quite clear what happened at the auction 
butit appears that Mr.Carr made some state- 
ment tothe effect that the contractors who 
did not wish to bid should go away. The 
applicant made a statement in this connex- 
ion and said inthe presence of witnesses 
that Ghanshamdass had been turned out 
by Mr. Oarr. The applicant has denied 
that he uttered these words and, in fact, 
pleaded that he was not there at all; 
butthat plea cannot, I think, be accepted 
and ‘was rightly rejected by the courts 
below, 

The other ground now put forward by 
the Oounsel for the applicant is that the 
words used were not defamatory. A good 
deal of argument was put forward as 
regards the meaning of the 
"nikal diya” or “nikal jave”, but I am of 
opinion that the clear and plain meaning 
of the words, which have been deposed 
to by three witnesses for prosecution as 
uttered by theapplicant is that Ghansham- 
dass was turned out at the time of 
auction by Mr. Oarr. Whether Ghansham- 
dass Wasor was not turned out, there can, 
I think, belittle doubt that for the appli- 
cant to report the fact and possibly to 
exaggerate what happened must have the 
efiectoflowering Ghanshamdass’s reputa- 
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tion. There cen also be little doubt that that 
was the intention of Samrathmal in 
making the statement. It may. be noted 
that the applicant has not stated’ what 
words he actually used; in fact,it would 
be difficult forhim to do so, because, as 
already stated above his plea was that he 
was not there atall and that he made no 
statement, 

I cannot accept the argument that the 
words used were not defamatory, nor can, 
I thick, the applicant plead justification 
within the meaning of the first exception 
tos, 489, Indian Penal Code. It is not 
alleged that Mr. Carr was guilty of any 
oppressive action or thatit was for the 
public good to report what he had done. 
Thera does not, in fact,seem to be any inten- 
tion of the applicant tomake such a report 
for the public benefit or that apy action 
should be taken against/Mr. Oarr, I would 
agree with the lower Courts then, in holding 
thatthe words imputed to the applicant 
were uttered by him and that they amount- 
ed to defamation. Another argument put 
forward by the learned Counsel for the 
applicant was that the charge was defective 
and that under s. 222, Criminal Procedure 
Oode, the words used must be mentioned 
in the charge. In this connexion reference 
was made to Bishwanath Dasv. Keshab 
Gandhbantk(1) and Pratap Chandra Guha 
v. Emperor (2). I would point out however 
that thecharge is clear and. although 
the exact words used are not given in the 
charge, there is no ambiguity nor can the 
applicant havebeen misled in any way. 
The words used have been given by the 
prosecution witnesses and therefore, the 
applicant cannot have been under any 
disability in the matter. It was argued 
that the words “through peón” have been 
added in the charge whereas the court 
bas held that those werds were not uttered, 
I do not however think that the applicant 
has beenin any way prejudiced by the 
inclusion of those words, and I would refer 
tos, 225, Orimiaal Procedure Oode. The 
case that theapplicant had to meet was 
clear, and that will be seen from his own 
statement in defence. I hold therefore, 
that the applicant was not in any way pre- 
judiced. 

The only other ground put forward by 
the learned Oounsel for the applicant was 
that the complainant was not a man of good 
character and that fact should have been 


(1) 30 O 402;7 O. W. N. 74. 
2) 90 Ind. Oas. 387; A. I. R. 1925 Cal, 1121; 29 
O. W., Nj 904; 42 O. L, J. 178; 26 Cr, Le J. 1539, 
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taken into consideration in fixing the 
amount of fine and in awarding damages. 
The learned Counsel referred to Devidayal 
v. Emperor (3). It is true that evidence 
under e. 55, Evidence Act, about the charac- 
ter of a person is relevant in connexion 
with the amount of damages in civil 
cases and acaseof defamation is a quasi 
civil case. At the same time only general 
evidence of character or reputation can 
be given and not for instance, evidence of 
a particular conviction. In the present 
case the only evidence adduced by the 
applicant was that the complainant was 
once found gailty of using false -weights. 
Such-evidence is inadmissible in evidence 
under e. 65, Evidence - Act, and according 
tə the ruling cited. As the -ease stands, 
Tsee no grounds for interference in revision 
and-dismies thé application maintaining 
the conviction and sentence paesed by the 
Magistrate. - f 

N/A- i Application dismissed. 

(3) 73 ‘Ind. ‘Cas. 805; A.1. R. 1923 Lah. 225; 24-Or. 
L. J. 693; 4 L 55; 2 P. W. R, 1923 Or. 


LAHORE HIGH COURT. 
First Oivil Appeal No. 2808 of 1926. 
-= November 22, 1932, 
Appicon AND Aana Haipar, JJ, 
SARDAR KHAN ano oruEss — 
: PLAINTIBYS—APPELLANTS 
, versus h 
Musammat AISHA. BIBI AND 0THERS— 
DEFENDANTE— RESPONDENTS. 
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without maleissue—Property, whether reverts to 
donor's collaterals—‘Aulad’, meaning of—Practice— 
Examining opponentas witness, impropriety of. 

Whatever etymological meaning the word ‘aulad’ 
may have in common parlance, in a riwaj-i-am_ the 
word ‘aulad’ connotes both the male and the female 
eee and is not limitedonly {tofmales. [p. 443, 
col 1. 

Even apart from the riwaj-t-am, under custom, in 
the case ofa gift of ancestral property in favour of 
a father who bas only daughters the property does 
not revert onthe death of the donee to the colla- 
terals ofthe donor in the presence of the daughters 
of the donee. Rakhi v. Fatima (1), not followed, 
Dhan Devi v. Malan (2), Kalha Mal v, Chanindi (3), 
Saidan v. Fazla (4) end Sita Ramy. Raja Ram (5), 
referred to. 

Tf parties choose to put their opponents into the- 
witness box andtheir evidence goes against them, 
they cannot have any legitimate grievance if the. 
court accepts the evidence of these a witnesses. [p, 
443, col. 1] 

Firet Uivil Appeal from the decreé of the 


Senior Subordinate Judge, Gurdaspur, 
dated the 22nd July, 1926. 

Mr. Mehr Chand Mahajan and Malik Mo» 
hammad Amin for Mr. Abdul Rashid, for 
the Appellants. é 

Lala Badri Das, R, B. and Maulvi Ghulam 
Mohy ud-din, for the Respondents. 

Agha Haidar, J.—I am indebted to 
the learned Counsel who appeared in this 
case for an able and exhaustive argument 
and I appreciate the manner in which Mr, 
Mehr Ohand Mahajan, Counsel for the ap- 
pellants, has presented the tangled mass 
of a protracted litigation in a clear and 
lucid form. l T 

The following pedigres-table may be sub- 
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In 1873 Gulab Khan made a gift of the 
property in suit, which covered an area of 
740 kanals of land, in favour of his son-in- 
law, Shahbaz Khan, the husband cf his 
only daughter Musammat Ghasiti. Gulab 
Khan died in 1877. Litigation started soon 
afterwards, but with that litigation we are 
not concerned except only to this extent 
that it was finally decided, on the 19th July 
1890, that in the presence of Hakem Khan, 
the father of the present plaintiffa, the euit 
was not maintainable at the instanca of one 
Ghulam Hassan Khan, a collateral, 

On the 29th November, 1840, Shahbaz 
Khan made a gift of 197 kanals of land in 
favour of his two daughters by Musammat 
Ghasiti, namely, Musammat Aisha and Mu- 
sammateAimna, On the 22nd March, 1892, 
he executed two sale-deeds one in favour of 
his son-in-law, Ibrahim Khan, the husband 
of his daughter Musammat Aisha, and Ib- 
rahim Khan's brother Alam Khan, zaildar 
and the otherin favour of Shah Nawaz 
Khan, the father of Alam Khan, sufedposh, 
the husband of his other daughter Musam- 
mat Aimna, Hach of theee two sale-deeds 
related to an area of 281 kanals 15 marias 
of land. There was some litigation in the 
year 1893 launched by the sons of Shahbaz 
Khan by his other wife. We are not, how- 
ever, concerned with it and so it need not 
be considered any further. 

On the llth February, 1893, Shahbaz 
Khan executed another sale-deed of 21 
kanals of land and a house in favour of 
Shah Nawaz Khan, the father of Alam 
Khan sufedposh. In 1898 the present plaint- 
iffs brought a suit fo contest this last alie- 
nation. The defendants to this suit were 
Shahbaz Khan, his wife Musammat Ghasiti 
and Shah Nawaz Khan, The plaintiffs 
alleged that, as Musammat Ghasiti had no 
male issue by Shahbaz Khan, the property 
in the absence of such male issue, shall 
revert to the collaterals on the death of 
Shahbez Khan and Musammat Ghasiti, Io 
other words,they denied the rights of the two 
daughters to succeed to the property. The 
defence raised was that Shahbaz Khan 
was the absolute owner of the property 
under the gift of 1873 and that the said gift 
was a personal one and was not intended 
to benefit Musammat Ghasiti and her 
daughtere. Both the District Judge and the 
Divisional Judge held that the gift 
was for the benefit of the daughter 
Musammat Ghasiti and her aulad (male 
issue) and, in the absence of such male 
issue, the plaintiffs were granted a declare- 
tion that their reversionary rights would 
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not be affected after the death of Shahbaz 
Khan and Musammat Ghasiti. It may be 
observed that in this suit the daughters, 
although in existence, were not impleaded 
ag parties. Against this decision an appeal 
was preferred to the Ohief Court of the 
Punjab. While this appeal was pending, 
three separate suits were instituted on the 
7th August, 1960, by the present plaintiffs. 
(1) Suit No, 55 related to the eale-deed 
executed by Shahbaz Khan in favour of 

brahim Khan and Alam Khan Zaildar, (2) 
Suit No. 56 was against Shahbaz Khan 
and Musmmat Ghasiti and their d-ughters, 
and (3) Suit No.57 related to the sale in 
favour of Shah Nawaz Khan the father 
of Alam Khan sufedposh, In Suit No. 56 
the plaintifis prayed that the gift by 
Shahbaz Khan to hia caughters shall not 
affect their reversicnary rights after the 
death of Shahbaz Khan and Muammat 
Ghesiti, The defence in thres suits was 
very much on the same lines 28 in the 
Suit of 1€80, In Suit No. 56, howevsar, the 
daughters filed a separate written state- 
ment in which they pleaded that their 
father was the absolute owner of the pro- 
perty, and thatthe gift was made to him 
personally. The tris] court dismissed the 
three suits holding that the property was 
in the aksolute ownership of Shahbaz 
Khan, The matter was taken up in appeal 
to the Divisional Judge who, ty his 
judgment dated the 10th Octeber, 1901, 
granted a decree to the two minor plaintiffs, 
namely Sandal Khan and Ghani Khan only, 
As regards the other appellants he held that 
tbe suit was barred by limitation, Three ap- 
peals arising out of these three suite were filed 
in the Ohief Court and all the four appeals 
came up for hearing on the 26thand 27th 
February, 1904. In the three appeals, the 
declaration granted to the two minor 
pleintifis by the lower appellate court was 
affirmed but ss regards the Suit of 1898, 
the declaration was granted to all the 
plaintiffe, Shahbaz Khan died in 1912 and 
Musammat Ghasiti in October, 1922. 

Two Suits (Nos. 163-208 of 1922-1925 and 
1-209 of 1922-1925), outof which the present 
two appeals have arisen, were instituted 
on the 20th November, 1922, against the 
two daughters of Shahbaz Khan and 
Musammat Ghasiti and certain other 
alienees. We are not concerned with these 
alionees any longer because they relinquish- 
ed ali the rights that they had in favour 
of the two daughters of Shahbaz Khan. 
The result, therefore, is that in the present 
litigation, there is a straight fight between 
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the plaintiffs on the one side and the two 
ladies Musammat Aisha and Musammat 
Aimna on the other. The plaintiffs prayed 
that a decree for possession may be passed 
in their favour sgainst the defendants. The 
defence put forward by the daughters is 
printed at page 7 of the paper took and 
is to the effect that they were the legal heirs 
and in possession of the property. They 
forestalled the point of res judicata which 
was urged against them, by pleading that 
tke judgment of the Ohief Oourt did not 
affect their rights. They concluded by 
ssying that they were the heirs to and 
donees of the property in suit. The ques- 
tion of res judicata, which was raised and 
contested in the present suit, was fought 
up to the High Court end it was held by 
a Bench of this court on the 22ad July, 
1925, that inthe previous litigation the ques- 
tion as to the right of the daughters when suc- 
cession actually opened, had not been finally 
decided and that. therefore the daughters 
were not barred in their defence by the 
rule of res judicata. The trial court held 
that the riwaj iam of 1865 was in favour 
of the plaintiffs, but the general Oustom- 
ary Law, as the learned Sabordinate Judge 
has chosen to put it, and the oral evidence 
on the record had the effect of rebutting 
the presumption raised by the Riwaj-i-am 
and on this ground the plaintiffs’ two suits 
were dismissed. Agsinst these two decrees 
two appeals were filed and both of them 
are before us for disposal. 

The solitary point, which was seriously 
argued by the learned Qounsel for the 
appellants, was that on the death without 
sny male issue of Shahbsz Khan aud 
Musammat Ghasiti, the original donees, 
the property’ reverted to the collaterals 
of Gulab Khan, and that the daughter of 
Musammat Ghasiti has no right to succeed. 
In other words, he urged that in the case 
of a gilt of ancestral property in favour 
of afather who has only daughters, the 
property onthe death of the donee revert- 
ed to the collaterals of the donor in the 
presence of the daughters of the donee. 
Severs] passages w rə cited in argu- 
ment from the Riwaji-am of Gardaspur 
District of the year 1865 by the learned 
Counsel for the appellants, but reliance 
was mainly placed upon Questions Nos. 9 
and13 of the Riawj-tam and their answere. 
Spscisl stress was laid upon Question No. 
13 and its answer. Taese may be translated 
as follows ; 

_ “Qiestion No. 13:—In case a daughter 
or her “aulad' die lawald after beecming } 
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the owners of property, does that property 
revert to the collaterals of her father or to 
the collaterals of her husband’s father ? 

Answer:—!fa daughter or her husband or 
her ‘aulad’dies lawald after becoming owners 
of property, then the property, which has 
come as the heritage of the daughter's father, 
reverts to the heirs of the daughter's 
father. Theheirs of the husband of the 
daughter have nothing to do with it”. 

I have purposely left the words ‘awlad’ and 
‘lawald’ untranslated, as the meaning of 
these words is the subject-matter of con- 
troversy in the appeal. The argument of 
Mr. Mehr Ohand Mahajan is that the word 
'aulad' should be construed as meaning the 
male issue onlyand, as Musammat Ghasiti 
had not left any male issue, the property 
revart-d to the collaterala of the original 
donor Gulab Khan, namely the plaintiffs He 
relied upon a case reported as Rakhi v, 
Fatima (1), in which undoubtedly the word 
‘aulad’ is interpreted as meaning male issue, 
but the authority of this case has been 
considerably shaken by a number of 
subsequent decisions, and having regard to 
what has been laid down in Dhan Devi v. 
Malan(2), Kallu Mal v. Chahindi. 36 Ind, 
Oas. 222(3) an Saidanv. Fazla 69 Iad, 
Oas 177 (1). it cannot be said to be 
good law. Thelast mentioned three cases 
together with two dictionaries Durga 
Parshad’s and Fallon's leave no roon for 
doubt whatssever that the word ‘aulad’ 
cannot be construed in & restricted sense 
namely, of male issue only, but that, on the 
other hand it has gota wider meaning and 
includes the descandaats and offspring of 
both sexes. There is a passaga in the 
Faull Bench decision reported in Sitz ham 
v. Raja Ram (5), where at pages 60 and Git 
the following observation occura :— 

“Other tribes go further, and allow gifts to or 
adoption of, certain males closely connected with them 
in the female line such as daughters’ sons or hus- 
bands’ or even sisters'sons. But I entirely concur 
with the remarks of Sir Meredith Plowden, which I 
havealready quoted, that where this is done it is done 
from a tender feeling to benefit the direct descen- 
dants of theold stock, and not in order to benefit the 
family into which a daughter of the tribe happens to 


have married.” , 
1 may oberys that this case was followed 


recently in Fak'r v Ramzın (6). Speaking 


(1) 89 P. R. 1892. 

(2) 114 P. R. 1900. 

(3) 36 Ind. Oas. 222; 97 P. L. R. 1916. 

(4) 69 Ind. Cas. 177; A. I. R. 1922 Lah. 215. 


(5) 12 P R. 1892. 
Lah 156;8 Lah, L. J, 228 


(6) 96 Ind Cas. 171; 7 
at p. 581; 27 P. L R. 424; A. I. R. 1927 Lah, 
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generally and without any reference to the 
authorities, it cannot be doubted for a 
moment that, whila making the gift in 
favour of Shahbaz Khan, the donor Gulab 
Khan really intended to benefit his daugh- 
ter Musammat Ghasiti and the children 
of that daughter and I do not thisk that 
his benefaction was intended to be confined 
to the male children of his daughter and not 
to her female children, Whatever ety mologi- 
cal meaning th? word “aulad' may have, 
in common parlance, the word ‘aulad' con- 
notes both the male and the female 
children and it is difficult to imagine a 
case ‘where the use of the word ‘aulad’ 
would be restricted tothe male issue only 
to the exclusion of the female issue. This 
being 80, I would hold that the word 
‘aulad’ in the answer to Question No. 13-of 
the Riwajiam means both the mals and 
female children and is not limited only to 
the males. 

It may further be observed that the par- 
ties produced oral evidence in support of 
their respective cases Sher Khan, P. W. 
No. 2ina way supported the defendants, 
He cites the instance: of one Imam Din of 
village Borewal who gifted the land to his 
daughter and the suit of the collaterals of 
the donor was dismissed. Akbar Khan, 
P. W. No. 3, is a hostilé witness and his 
evidence cannot be relied upon. Alam 
Khan Zaildar, P. W. No. 5 who was im- 
pleaded asa défendant, has been cited as 
a witness by the plaintiffs. This witness 
also quotes the instance from the village 
Borewal which supports the custom relied 
upon by the defendants. Ibrahim Khan P. 
W. No. 6 gives his opinion only. 
Musammat Aisha has also given 
evidence in the cass on behalf of the 
plaintiffs and has supported her case. If 
contrary to the repeated observations of 
their Lordships of the Privy Oouncil, 
parties choose to puttheir opponents into 
the witness box and their eviuence goes 
against them, they cannot have any legi- 
timate grievance if the court accepts the 
evidence of these witneeses, 

On the defendants’ side there are seven 
witnesses. Six of them give their opinion 
in support of the custom relied upon by 
the contesting defendants, namely tha 
daughters. Such evidence is admissible 
in proof of the custom and, if believed, 
a court of justice can very well act upon 
it. I do not see any reason why these 
witnesses should not be believed when 
hey ¢xprecs their opinion in favour of 
phe custom „relied upon by the defendants. 
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Ismail Khan D, W. No. 4 also cites the 
instance of the village Borewal Qasim 
Khan, D. W. No. 1, Sher Khan, D, W. No. 3, 
and Ismail Khan, D. W. No. 7, further 
depose to an instance of this custom in 
the village Jastarwal where ons [brahim 
got some land by gifs and, on his death, 
his. daughter Musammat Ghulam Fatima 
succeeded him. The result, therefore, is 
that, apart from the Riwaj-i am which, on 
the interpretation placed by me on the 
word ‘aulad’ is not against the defendants 
and is, in fect, comprehensive enough to 
support their title, a fairly large body of 
witnesses gives their opinion as to the 
existence of the custom relied upon by 
the contesting defendants. This evidence 
together with the instances from the villages 
of Borewal and Jastarwal fully establishes 
the defence and is sufficient to defeat the 
plaintiffs’ claim, 

In conclusion, I may observe that Mr, 


“Badri Das, Oounsel for the respondents 


did not attempt to support the reasoning 
on which the judgment of the Senior 
Subordinate Judge was based. He sup- 
ported his decrees “on his own line cf 
p enmen This hə was perfectly entitled 
to do. 

I would accordingly affirm the decrees 
of the Senior Subordinate Judge dated the 
22nd July, 1926, and dismiss with coats 
throughout both the appeals preferred by 
the plaintiffs, 

Addison, J.—I agree. 

A. Appeals dismissed, 


LAHORE HIGH COURT. 
First Oivil Appeal No. 590 of 1928, 
December 20, 1232, 

ADDISON AND Aaga Harpatg, JJ. 
MOHAMMAD HABiT KHAN— 
Pu+INIJFF—A PPE! LANT 
Versus 
BADI-UL-ZAMAN KHAN-—DEFANDA .T— 
RESPOND AT. 

Specifie Relief Act (I of 1877), s. 48—Criminal 
Procedure Code (Act V of 1898), s. 146—Aittachment 
of property and appointment of Receiver by Magis- 
trate—Suit for mere declaration, maintainability 


of. 

Where property has been attached by the Magis- 
trate, and a Receiver has been appointed under the 
provisions of s. 146 (2) of the Oriminal Procedure 
Oode, it must be taken that it isin custodia legis 
and a person who claims title to the property can 
maintain a suit for mere declaration of title without 
a prayer for possession. Panna Lal Biswas v. 
Panchu Ruidas (1), Jagannath Gir v. Tirguna Nand 
(2) and Harkishendas v. Sundro Bibi (3), followed 
Lp. 444, col, 2.1 ; 
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Firat Civil Appeal from the decree of 
the Subordinate Judge, First Class, Lahore, 
dated the 25th November, 1927, 

Messrs. Amar Nath Chona and Harbhajan 
Das, for the Appellant. 

Messrs. Jagan Nath Aggarwal and Jiwan 
Lal Kapur, for Mr. Jagan Nath and 
Hukam Chand Bhasin end Sarv Mitr Sikri, 
for the Respondent. 

Agha Haidar, J.—This appeal arises 
out of a suit fora declaration that a cer- 
tain.property situateat Qila Gujar Singh, 
Lahore, belongs to the plaintiff and that 
the defendant has no right or interest in 
it. The plaintiff's suit having been dis. 
missed by the trial Court, he has come up 
to this court in appeal. 

The plaintiff came into court on the al- 
legation that, under two sale-deeds, he 
purchased the property in dispute, that 
disputes and differences aro3e between the 
parties who are related to each other as 
uncle and nephew, and that the plaintiff 
succeeded in obtaining mutation in his 
favour in therevenue papers. He further 
‘alleges that, in April, 1925, differences 
between the parties became acute and the 
Police were obliged to take action under 
gs. 145 of the Oriminal Procedure Oode. On 
the 298th June, 1925, an order was passed 
by Mr. Disney, Magistrate, First Olase, 
Lahore, under 8.146 of the Oriminal Pro- 
cedure Code, by which he attached the 
property in suit and appointed one Moham- 
mad Israel as Receiver, ordering him to 
realise rents aod profits of the property 
attached until the parties had got their 
rights settled bya competent Civil Oourt. 
The plaintiff further alleged that he was 
not in actual possession of the property as 
it was under the attachment of the Magis- 
trate under the order dated the 29th June, 
14925. On these allegations he prayed for 
the declaration that he was the absolute 
owner of ths property in suit snd the 
defendant had no concern or connection 
therewith. 

The defendant raised the plea that the 
plaint was not properly framed, that the 
plaintiff ought to have sued for possession 
and that, as he had not done so, his suit 
should be thrown out on the ground of its 
being misconceived. 

The learned Subordinate Judge, after 
framing igsues and recording evidence, 
held that the property was in the posses- 
sion of the defendant and that the plaint- 
iff, therefore, ought to have brought asuit 
for posse:aion and paid the proper court- 


fee. He gaye time to the plaintiff to amend. 
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his plaint and pay up the extra court-fes, 
but the plaintiff persisted in the attitude, 
which he had taken up while filing the. 
plaint, and did not either amexd the plaint 
or pay the additional court fees, The. 
result was that, on the 25th November, 
1927, the learned Subordinate Judge dis- 
missed with costs the plaintifi’s claim. 

The contention on behalf of the plaintif 
in effect is that, as the property had been. 
attached by the Magistrate under his order: 
dated the 29th June, 1925, and a Receiver 
had been appointed under the provisions 
of s, 146 (2) of the Oriminal Procedure 
Oode, it may be taken thatit was in custodia. 
legis and the Magistrate was in the position 
of a stake-holder who must be taken to be 
holding the property for and on behalf of. 
the person who ultimately establishes his 
claim in the Oivil Court, This contention’ 
seems to be well-founded. A number of. 
authorities were quoted by the learned: 


* Counsel for both parties, and I refer to 


the care reported as Panna .Lal Biswasv, 

Panchu Ruidas (|), where the learned. 
Judges laid down the proposition of law. 
as enunciated above and further held that. 
asthe possession of the Magistrate was in‘ 
law the possession of the true owner, the; 
defendant's possession, if any, was .deter-- 
termined upon the Magistrate's taking 

possession under the attachment, To the. 
same effectis the decision reported as 

Jagannath Gir v, Tirguna Nand (2). This 

case was followed by a learned single. 
Judge of the Judicial Oommissioner's . 
Court, Oudh, in a case reported as Har-. 
kishandas v. Sundro Bibi (3). With these. 
decisions Ientirely agree,and in my judg-' 
ment on general principles no other view. 
is possible. There was a scramble over the. 
property at the time when the Police took 
action under the provisions of s. 145 of the 

Criminal Procedure Code and, in orderto’ 
prevent any breach of the peace, the Magis.: 
trate proceeded under s. 146 and ordered: 
that the property in dispute be attached. . 
He further ordered that none of the parties. 
should interfere with that property. He: 
appointed one Mohammad Israel as Receiv- 

er, providing distinctly that he should 

work under the control of the court-and 

manage the property and exercise all the 
powers of a Receiver appointed under the 
Civil Procedure Ocde. In view of these 


(1) 65 Ind. Oas. 200; 49 O. 544; 26 O. W. N. 432; AL 


L 2 Bo Oal. 41% 
(2) 28 Ind. Oas. 139; 37 A, 185; 13 A. L, J, 


252. 
(3) 89 Ind, Cas, 424; A. L R. 1926 Oudh-43, - - 
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proceedings the plaintif had no alternative 
except to bring a suit for a declaration, I 
may point out tbat Mr. Jagan Nath Ag- 
garwal, who appeared to support the 
judgment of the zourt below, argued that 
nothing was done in pursuance of the order 
of the Magistrate dated the 23th June, 
1925, and that in fact the defendant con- 
tinued in poszession as heretofore. He 
relied upon a number of rent deeds which 
were filed by his client in support of his 
possession. But these dccuments cover a 
Period when disputes and differences had 
already arisen between the parties and, 
therefore, much importance cannot be at- 
tached tothem. Besides, these documents 
have not been properly proved and none 
of them is a registered document. There 
is nothing easier in a cese of this descrip- 
tion than for a party to produce a number 
of fictitious documents like those in question. 

Another argument put forward by 
Mr. Jagan Nath Aggarwal was that Muham- 
mad Israel, who had been appointed a 
Receiver, did not realise any rents of the 
property in disputeand, therefore, did not 
take effective possession of the property, 
hence the order dated the 28th June, 1925, 
passed by the learned Magistrate remained 
a dead letter. There is no substance in this 
argument. A reference to the evidence of 
the defendant on his own behalf shows that 
Muhammad Israel was appointed as Receiver 
of the: property and that the order of the 

` Magistrate stood intact, Muhammad Israel, 
Ð. W. No. 2, in his evidence has stated that 
he went to the spot to take possession of the 
property in dispute, but the tenants refused 
to recognise him or to give him possession 
of the property, saying that they would pay 
rent to him if he brought an order of the 
court, though they never said that they 
would not pay the rent until the decieion of 
the Oivil Court. The witness, according to 
his own evidence, remained a Receiver for a 
period of eight monthsand made efforts to 
realise rents but was unsuccessful in dis. 
charging his functions as Receiver. He says 
that he sent his resignation, but there is 
nothing on the record to show that his 
resignation was ever accepted. The fact, 
however, remains that the court, 
attaching the property, took action under 
8.146 (2)of the Criminal Procedure Oode 
and appointed Muhammad lsrael as 
Receiver, Under these circumstances the 
plaintiff could not ask for possession of the 
property since the. same was notin the 
possession of the defendant but under 
attachmsnt by the court and in the posseg« 
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sion and management of the Receiver 
appointed by it. The suit, therefore, for a 
declaration was properly framed and the 
learned Judge was in error in holding that 
the plaintiff ought to have brought a suit for 
possession, 

| I may point out that the trial Judge made 
a clight error of fact in his judgment where 
he says thatthe property was not actually 
delivered to the Receiver, Muhammad IJerael. 
The evidence of Muhammad Israel is 
directly contrary to this statement and there 
cannot be any doubt that Muhammad Ierael 
received a parwana from the Criminal Court 
and, armed with this document of authority, 
went in the discharge of his duty to collect 
the rents of the property, Possession, 
therefore, must be taken to have been given 
to him by the court, As to whether he was 
successful in realising rents of the property 
or not is a matter which does not really touch 
the point in controversy, 

I would, therefore, allow this appeal and, 
setting aside the judgment and decree of the 
trial Judge dated the 25th November 1927, 
remand the cass to the Senior Subordinate 
Judge, Lahore,under O. XLI, r. 23 of the 
Oivil Procedure Oode, for trial and disposal 
in accordance with law. The appellant shall 
get his costs inthiscouré, Other costs shall 
abide the result, As the caso has been 
decided on a preliminary point and the 
decision of the court below on that point has 
been reversed, the plaintiff-appellant is 
entitled to havea refund of the court-fee 
paid on the memorandum of appeal in this’ 
court. Parties are directed to appear before 
the Senior Subordinate Judge, Lahore, on 
the 16th January, 1933, in order to get a 


‘date fixed for evidenceon the remaining 


issues in the case. 


Addison, d.—-I agree. 
A, Case remanded. 


PESHAWAR JUDICIAL COM- 
MISSIONER’S COURT. 
Criminal Referance No. 201 of 1931, 
November 16, 1932. 

FRASER, J. O. AND Saabuopin, A, J. O. 

EMPEROR— REFERRE 


versus 
PRIVATE JOHNSON 
—AcoUsED. | 
Penal Code (Act XLV of 1860), s. 75—Previous 
conviction by Court-Martial—Whether can be taken 
into account for enhancing sentence—Criminal Pro= 
cedure Code (Act V of 1898), s. 4(j), Chap. XX XIII 
W. F. P. Courts Regulation, 1981, s. 6 (2)— 


European British Subject—Trial within NeW, F, P. 


—N- 


446 
—Warver of right to be tried as such—Court of appeal 
—High Court of Lahore or Judicial Commissioner's 
Court. 

In view of the provisions of a. 4 (j) of the Oriminal 

Procedure Code, the Court of Revision or Appeal 
for a European British subject convicted by a Court 
of N.-W. F. P. who has waived his right to be tried 
as such or who has set it up and failed to establish 
it, is the Judicial Oommissioner’s Court of N.-W. F. P. 
and not the Lahore High Court. Queen-Empress v. 
Grant (|) and Emperor v. Nulty (2), referred to. [p. 
446, col 2.] 
The words “European British subjects” used in 8. 6 
(2) of the N.-W. F. P. Courts’ Regulation, 193], must 
be read asif they were followed by the words “who 
have not asserted and established their right to be 
tried as such”, [p. 44?,col.1 ] 

Previous convictions by a Court-Martial under- 
the Indian Army Act cannot be taken into considera- 
tion for the purpose of enhancement of sentence under 
s 75, Penal Oode, even though such previous convic- 
tions were in respect of offences which iftried bya 
Civil Court would have been punishable under 
Chap. XII or Chap. XVII of the Penal Code. Emperor 
v. Khan Mohammad(3), not followed. Mazar v. 
Emperor (4), followed. Lp. 448, cols, 1 & 2 } 


Oriminal Reference made by tne District 
Magistrate, Peshawar, with his No. 13620 G, 


dated the :0ch November 1921, 

Kazi Mir Ahmad Khan, K. 8, Pablic 
Prosecutor for the Orown. 

Judgment —This is a reference by the 
District Magistrate, Peshawar, recommend- 
ing that the sentence imposed upon Private 
Johnson should be enhanced, The Jatter was 
caught in the house of an offiser in Peshawar 
Oantonments trying to steal a safety razor, 
He ran away alter being told to waitin the 
verandah, He was tried by the Oity Magis- 
trate, Peshawar, and convicted on two 
charges, 88. 380 and 224, [adian Penal Code, 
and was séntenced to six months’ imprison- 
ment on each charge, the sentences to run 
corsacutively. The District Magistrate 
recommends enhancement of punishment 
for the reason that Private Johnson was 
liable to enhanced punishment under s. 75, 
Indian Penal Code, having twice been con- 
victed by Oourt Martial for theft and 
sentenced to terms of detention. 

Two points arise, on which the Public 
Prosecutor has been heard on behalf of tha 
Crown. The first is whether in view of s. 6 
(:) of the North-West Frontier Province 
Courts’ Regulation, 1931, this court has any 
jurisdiction over Huropean British Subjecte. 
‘This section provides in effect that, subject 
to the provisions of the Criminal Procedure 
Code, as regards proceedings against 
European British Subjects the High Court 
of Lahore and not the Oourt of the Judicial 
Oommiasioner shall be’ the High Oourt. 


Before determining, therefore, whether the. 


jurisdiction of this court is excluded, we 
have to turn to the provisions of the Oriminal 
Procedure Oode; which are specifically - 
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safeguarded, The definition of a High 
Court is contained in 8. 4 (7) of the Code and 


which was headed 

“OQriminal Proceedings against 
Americans”. 

‘he Bombay High Oourt in Queen- 
Empress v. Grant (1) held that the first part 
of the definition of a High Uourt contained 
ins 4 (j) must be read in relation to” proce- 
edings under Chap. XX XIII, and that where 
a European British Subject had waived his 
tight to be tried as such, as contemplated by 
s. 454, Oriminal Procedure Code, he lost his 
right to be so tried in all subsequent stages 
of the cace, and the High Oourt for purposes 
of jurisdiction in such case was not one of the 
High Courts mentioned in the first part of 
the definition, but the highest local Oourt of 
Oriminal Appeal. This ruling was followed 
by the Nagpur Judicial Oommissioner’s 
Court in Emperor v. Nulty 11 Ind. Cas. 620 
(2), By the amending Act of 1923 European 
British Subjects lost practically all the 
special privileges which they had enjoyed 
under the Oode of 1898. The heading of 
Chap. XXXII was sitered into 
' “Spscial provisions relating to cases in which 
European and Indian British Subjects are concerned™* 
Some portions, however, of the old Ohap. 
XXXIII were preserved and converted 
into a new Ohap, XLIV-A headed 

Supplementary provisions relating to European and 
Indian British Subjects and others”. 

“Old s. 454 was reproduced almost verbatim 
in new s.52c-B. Itis tothe effectthatif a 
European British Subject does not claim to 
be deslt with as such by the Magistrate 
before whom he is tried, he shall be held to 
have relinquished his right to be dealt with 
as a European British Subject and shall not 
assert it at any subsequent stage of the case, 
The rulings of the Bombay and Nagpur 
Qourts, therefore, continue to apply by 
analogy to the law as it stands at present. 
An appeal or revision is clearly a subsequent 
stage of atrial and a Huropean British 
Subject, who has waived his rigbt to be 
tried as such: before the Magistrate, is 


Europeans and 


‘definitely debarred irom aseerting it or 


claiming the special procedure provided for 
(1) 12 B 561: 13 Ind. Jur. 110. 
Pe eles Ind, Oas. 620 7 N. L. R. 93; 12 Or, L. Jy 


1923 
such trial before the Appellate or Revisional 
Oourt. Consequently the special procedure 
provided for European British Subjects 
ceases to apply and with it the first part of 
the definition of a High Oourt given ins. 4 
(j). The case becomes one of the ‘‘other 
cases” contemplated by the sec nd part of 
the definition, and in this Province an 
appeal or revision would ba heard by the 
Court of the Judicial Oommissioner, as the 
highest Local Oourt of Oriminal Appeal. 
In the present instance, Private Johnson 
definitely waived his right to be tried asa 
European British Subject, when questioned 
by the Magistrate, and has lost his right to 
be heard on appeal or revision by the High 
Court at Lahore, In our opinion, the words 
“European British Subjects” used in s. 6 (2) 
of the Oourts’ Regulation, 1:31, must be read 
as if they were followed by the words “who 
have not asserted and established their 
right to be tried as such”, It is argued on 
behalf of the Crown that the concluding 
sentence of s. 6 (2) refers to all proceedings 
against European British Subjects and not 
merely to procedure in inquiries or trial, or 
with .regard to sentences or appeal, or 
enhancement thereof. It is true that the 
word “such” does not precede the word 
“proceedings” but the second senterce is 
separated from the first only by a comma, 
and it is clearly the intention that the 
‘proceedings contemplated in the second 
sentence shall be ejusdem generis with those 
of the first sentence. We hold, therefore, that 
on thestrength of s. 4 (j), Oriminal Procedure 
Ovde, this court is the Uourt of Revision or 
Appeal for a European British Subject, who 
hes waived his right tob3 tried as sach, 
or who has set it up and failed to establish 


t. 

“ The second question that arises is whether 
the previous convictions by a Court Martial 
canbe taken into consideration for the 
purpose of enhancing the sentence under 
s: 75, Indian Penal‘ Oode. The words 
ran:-— f 

“Whoever having been convicted by a court in 
British India of an offence punishable under Chap. XIL 
or Ohap. XVII of this Code with imprisonment of 
either:description for a term of three years or upwards 
ghall be guilty ofan offence punishable under either of 
those Chapters with like imprisonment for like term 
shall be subject for every such subsequent offence to 
transportation for „life or to imprisonment of either 
description for.a .term which. may extend to ten 


years”. 
On behalf of the Orown it is argued that a , 


Court Martial is a Oourt, being constituted 
under the Indian Articles of War, and that 
the word used in s. 75 is offenca punishable 
and-not offeace punished. The offences for 
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which Private Johnson was previously 
convicted were stealing goods, which in 
effect, amount to the offences of theft as 
defined in s.378 and punishable under 
Ohap. XVII of the Indian Penal Code. No 
direct authority on the subject of Court 
Martials has been produced before us. A 
somewhat analogous case is to be found in 
Emperor v. Khan Muhammad (8). The 
Judges held that a previous conviction 
under the Punjab Frontier Orimes Regula- 
tion, 1887, coald not be taken into considera- 
tion for awarding enhanced punishment 
under s. 75, Indian Penal Oode. They con- 
sidered tuat for the application of the latter 
section it was necessary that the previous 
conviction should have been under the 
Indian Penal Code, and gave as a farther 
reason that the word “offence” as defined in 
s, 40, Indian Penal Oode, denoted a thing 
punishable under the Oode in relation to 
theft or receiving stolen property, not a 
thing punishable under any special or local 
law. They were, therefore, of opinion that 
a previous conviction for theft or receiving 
stclen property undera local law like the 
Frontier Orimes Regulation did not come 
within the purview of s. 75, Indian 
Penal Code. A different view was taken 
by the Oourt of the Judicial Oommis- 
sioners of Sind in Mazar v. Emperor 
42 Ind. Oas. 141 (4). They were considering 
the Sindh Frontier Regulation, 1892, whico 
like the Punjab Frontier Orimes Regula- 
tion provides for trial by jirga or Oouncil 
ofelders, They held that the District 
Magistrate who passed sentence after 
receipt of the jirga’s finding acted as a 
court‘in British India, and that in award- 
ing sentence he was acting in a judicial 
and not merely a ministerial capacity, and 
that, therefore, when he punished under 
some section of the Code which came with- 
in Ohaps. XII or XVII this punishment could 
be taken into consideration for purposes 
ofs,75. We think that the view of the 
Sind Oourt is to be preferred to that of 
the Punjab High Court, for the Frontier 
Crimes Regulation merely lays down a 
system of procedure and varies the ordinary 
method of trial prescribed by the Oriminal 
Procedure Code. The Deputy Oommis- 
sioner or the cfficer who finally passes 
sentence upon the jirga’s verdict convicts 
under a specific section of the Indian Penal 
Oode, and it is that system of law which 
administering. Although 
he is acourt constituted by a local law, 

(3) 17 P. R. 1904 ` 

(4) 42 Ind, Qas. 141; 11 S, L. R, 46; 18 Or, L, J, 909, 
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the law which he administers is the Indian . 
however, | 


Penal Oode. This discussion, 
doesnot finally determine the matter. 
before us. This is whether a person con- 
victed by a Court Martial under the Indian 
Army Aci of an offence which, if tried by 
a Oivil Court would have been punished 
under Ohaps. KIlor XVII of the Indian Penal 
Oode, can be brought within the purview 


of 8.75, Indian Penal Code, for enhanced ` 
punishment, In this respect we must again 


turn to the definition of “offence” given in 
s. 40, Indian Penal Code, and there we find 
that-the’ offence of theft under s. 379, 
Indian Penal Code, denotes a thing punish- 
able under the Indian Penal Code only and 
not under any special or local law. The 
offence ‘of which Private Johnson has 
actually been convicted is one punishable 
under aspecial law, and therefore, does 
not come within the definition of offence 
as given in s. 40, The position is not alter- 
ed by the fact that if on the two previous 
occasions Private Johnson had been made 
over for trial to the civil authorities, he 
might have been convicted of an offencs 
under s. 379, Indian Penal Oode. To hold 
otherwise would lead to .many anomalies 
and possible difficulties in actual prastice. 
It would be necessary for the court 
to examine the records of the previous 
trials and ascertain the exact nature of 
the offence of which the accused person 
had been convicted by the Court Martial 
and then determine whether or not this 
came definitely within somespezific pro- 
visions of the Indian Penal Oode. We do 
not think that this was the intention of the 
Legislature whens.75 was enacted. We 
are rather of opinion thatthe word “pun. 
ishable’ used in this section should be 
read aa if it was followed by the words 
“by a Oourt {administering the Indian Penal 
Oode,” 

We have been referred to the first 
Explanation to s. 193, Indian Penal Oode 
relating to tha offence of perjury (‘‘Whosver, 
intentionally gives false evidence in any 
stage of a judicial proceeding is liable 
to certain punishment’), The Explanation 
provides that a trial before a Oourt Martial 
is a judicial proceeding. From „this Ooun- 
sel forthe Crown argues that e Oourt 
Martial must be regarded as a regularly 
constituted court for all purposes within 
the meaning of the Indian Penal Onde, 


We cannot regard this argument as in. 


any way conclusive, A more rational 


reading of the Explanation 13 that but for 


ite’ enactment no’ Civil Oourt could punish 
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for thé offence of perjury commnitted before . 
a Court; ‘Martial. The argument appears . 
to make for, rather than against, the inter- . 
pretation which we haye put upon s. 75.. 
We hold that the previous convictions 
before the Court Martial could not be taken 
into consideration with a view to enhance- 
ment of punishment under s. 75, Indian 


Penal Code. 

The records are returned to the District 
Magistrate, 

A. Order accordingly. 


(A 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1073 of1932.. 
December 10, 1: 32. 


Tapp, J. 

GHULAM MOHAMMAD AND ANOTHER 
——DEFENDANTS—APPELLANTS, 
versus 
SANSAR OHAND AND ANGTHER— 

PLAINTIFEB AND OTHERS— . 
DEFENDANTS—RESPONDENTS, ` 

Civil Procedure Code (Act V of 1908), s. 11—Aue- 
tion-purchaser, whether representative of judgment- 
debtor—Transfer of Property Act (IV of 1882), s. 52 
—Doctrine of lis pendeng, whether applicable ‘to in~ 
voluntary sales, . 

auction-purchaser ata court sale acquires only 
the right, title and interest of the judgment-debtor 
and while he is not a representative of the judg- 
ment-debtor for the purpose ofs.47 of the Oivil 
Procedure Code, he isa party claiming under the 
a for the purpose of s, 11 of the said 

A sale in execution pending a suit for declaration 
by the sons of the judgment-debtor that the proper- 
ty attached is not liable to be attached in execution 
of the decree against their father will be affected by 
the rule of lis pendens, 

Second Oivil Appeal from the decree of. 
the District Judge, Jullundur, dated the 
2nd April, 1932, affirming that of the 
Subordinate Judge, Second Olass, Jullun- 
dur, datedthe 13th October, 1931. 

Mr. Saunders, for the Appellants, 

Messre, Achhru Ram, Faqir Chand, Ajit 
Prasad and Mehr Chand Sud, forthe Rès- 
pondents, : 

Judgment.—This appeal. arises out of 
a suit brought by the two sons of Hukam 
Chand, defendant No. 2 for a declaration 
that four shops were not liable to attach- 
ment and sale in exenution of a decree 
obtained by the defendant Shadi-Ram 
against the ssid Hukem Chand. ` The suit 


: was brought onthe 25th June, 1929 against 
‘only the decree holder 


D Shedi Ram and 
the “judgment-debtor Hukam Ohend. The 
property was then under attsshment ani 
before an injunction prohibiting its sale. 
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could become effective, the four shops 
were sold, two of them being bought by 
Karam Chand, one by Ghulam Muhammad 
and the 4th by Amritsaria Ram, all three 
of whom were subsequently impleaded as 
defendants. The plaintiffs alleged that 


the debt in respect of- which this prop-- 


erty had been sold was tainted by im- 
morality and that this question had been 
decided in their favourin a former suit 
between them and the judgment-creditor. 
The question, therefore, was res judicata 
and the decision in the former suit was 
' binding also on the auction-purchaser 
Karam-Ohand, Ghulam Muhammad and 
Amritsatia Ram, This contention has pre- 
vailed before both the courts below and the 
sole question which arises for determina- 
tion now is, whether the question as to the 
debt in respect of which the property in 
suit has been sold being tainted. with im- 
morality is res judicata and the decision 
is binding on the three auction- purchasers 
two of whom are appellants before 
me. , ; 
' Now it is well setiled that an auction- 
purchaser at a court eale acquires only the 
right, title and interest of the judgment- 
‘debtor and while he is not a representative 
of the judgment-debtor for the purpose of 
8, 47 of the Code of Oivil Procedure he is 
8 party claiming under the judgment- 
debtor for the purpose of s. ll of the said 
Code, The authorities cited by the learn- 
ed Counsel forthe appellanta . allrelate to 
tue status of an auction-purchaser in con- 
nection with any question arising under s. 
47 and not under s. tl of the Code of Civil 
Procedure. Further as urged by the learn- 
ed Counsel for the plaintiffs-respondents on 
the application of the doctrine of lis pen- 
dens, which applies both to involuntary 
and voluntary eales, the sale of the four 
shops in question during the pendency of 
the present suit was invalid. For the 


above reasons I hold that the suit of the. 


plaintiffs has been rightly decreed and the 
appeal of the auction-purchaser rightly 
dismissed. Accordingly the present appeal 
fails and is dismissed with costs. 


A. _ Appeal dismissed, 
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LAHORE HIGH COURT. 
Seeond Vivil Appeal No, 635 of 1832, 
November 17, 1932, 

Tapp, J. 

GAJJAN SINGH—DEFENDANI—APPELLAN 
versus” 
MAHAL SINGH— PLAINTIFF AND ANOIHER 
— DarEnDant—RESPINDENTS. 
Customary Law (Punjab)—Alienation—Antecedent 
debts—Stranger alienee—Burden of proof of neces» 
Suy. G 
Where an outsider alienea acts honestly and 
satisfies himself that the debts which he is discharg- 
ing are actually dueandthere is nothing to put 
him onhis guard, he isnot required to show that 
the antecedent debts were contracted for aneces- 
sary purpose. DeviDitia v. Saudagar Singh (1), 
referred to, Jhandu v.Niamat Khan (2), explained. 


Second Civil Appeal from the decree of 
the District Judge, Ferozspore, dated the 
16th February, 1932, reversing that of the 
Additional Subordinate Judge, Third Claes, 
Ferozspore, dated the Ist July, 1930. 

Mr. Durga Das, for the Appellant. 

Mr. B. P Khosla, for the Respondent, 

Judgment.—tThe facts necessary for 
the determination of Appeals Noa. 685 and 
686, which will be conveniently disposed 
of by this judgment, may be shortly stated 
as follows :— 

Sona Singh, a Jat agriculturist of Patto 
Hira Singh in the Moga Tahsil of the Fe- 
rozepore District, sold 46 kanals 9 marlas 
of land to Gajjan Singh (appellant in Ap- 
peal No. 685) for Rs. 1,700 on ths 22nd 
July, 1928, and 19 kanals 14 marias to 
Kishan Singh and his four brothers (appel- 
Janis in Appeal No. 686) for Rs, 1,600 on 
the 23rd July, 1928, 

Mahal Siogh, a reversioner of Sohna 
Singh, brought the suits contesting these 
alienations as usual. The trisl Court find- 
ing against him on all the points, namely 
whether the land was ancestral, whether 
he was & reversioner and asto there baing 
consideration and necessity for the sales, 
dismissed both the suits. , 

On appeal the plaintiff's right to chal- 
lenge the alienations was conceded and it 
was held that the land in the case of the 
alienation to Gajjan Singh except khasra 
No. 1175 having an areaof 14 kanais 15 
marlas and the whole of the area sold to 
Kishan Singh and his brothers were an- 
cestral. The learned District Judge also 


_ ‘found that consideration and necessity had 
-~ been proved in respect of both alienations 


+ pati 


TA 
yy 


141-57 & 58 


except for a sum of Rs. 120 in Gajjan 


“Singh's alienation and Rs. 152-8-0 in the 
. ease of the other, but as the alienees who 


were outsiders had failed to show that the 
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antecedent debis discharged by them had 
been ccntracted for necessary purposes the 
alienations were not justified. He accord- 


ingly accepted the appeals and decreed 
both the evite. 


Now the view taken by the learned Dis- 
trict Judge is quite opposed to the trend 
of all tbe decisions of this court following 
on the Full Bench decision of the Chief 
Court in Devi Dilta v. Saudagar Singh (1). 
He seems to have been led astray by cer- 
tain observations in Jhandu v.Niamat Khan 
(2). As obgerved on page 251 of the Digest 
of the Customary Law, llth Edition, the 
judgments in the latter case were directed 
towards ascertaining the meaning of what 
was actually laid down in Devi Ditia v. 
Saudagar Singh (1). It was remarked by 
one learned Judge that “an alience dis- 
charging an antecedent debt is not requir- 
ed to make an enquiry into the nature 
thereof; but this holds good only inthe 
case of an honest alienee who acts in per- 
fect good feith. An alienee paying off an 
antecedent creditor gets no advantage. If 
he has knowledge of the true nature of the 
debt or acts in bad faith, or where he and 
the antecedent creditor are in effect one 
and the same person.” The other learned 
Judge observed that “the principle laid 
down in Devi. Ditta v. Saudagar Singh (1) 
is that the initial onus lies on the outsider 
alience to chow that the debts were due 
and when he has discharged that onus, the 
turn of the opposite party (2. e. the rever- 
sioners challenging the alienation) then 
comes to show that the alienee made no 
proper enquiry or that if he had made one, 
he must have learnt of the real nature of the 
debts.” These observations merely show 
that where an outsider alienee actually dis- 
charges an antecedent debt, after saticfy- 
ing himself ssto its existence, he is not 
fixed with making any enquiry unless the 
party impeaching the alienation proves that 
the debt was tainted with immorality or 
there were euspicious circumstances which 
should have put the alienee on guard, Ia 
short, where an outsider alience acts honest- 
ly and satisfies himself that the debts which 
he is diecharging are actually due and there 
is nothing to put him on his guarc,he isnot 
required to show thatthe entecedent debts 
were contracted for a necessary purpcse. In 
the present cage it was alleged that the alien- 
or was a bad character, adrunkard and an 
opium-eater,but both courts have found that 


(1) 65 P. R. 1900. 
(2) 54 Ind, Cas, 842; 1 Lah. 472, 
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these alienations are indefinite and havé 
not been established, 

The two sums of Rs, 120 and 152-8-0 
form such a small proportion of the totel 
consideration in each case that the failure 
of the alienee to prove necessity in respect 
ofthese two itema is of no significance. 
The learned District Judge having found 
that khasra No. 1175 with an area of 14 
kanals 15 marlas was not ancestral, should 
have excluded this from his decree, but in 
view of the observations made above, any 
alteration in this respect is unnecessary. 

The seventh ground of appeal in Appeal 
No. 686, as to the finding of the learned 
Judge regarding the ancestral natyra of. 
the landin that cese being based upon a 
misapprehension, has béen dropped. : 

For the above reasons, I hold that the 
conclusion arrived at by the lower Appel- 
late Court is wrong and accepting both the 
appeale, I set aside the decrees of the 
lower Appellate Oourt and restore those of 
the trial Oourt with costs throughout. 

A Decrees set aside: 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No. 224 of 1928, 
September 3, 1930. 
STAPLES, A. J. O. 
KRISHNARAO ANÐ oTHESS——PLAINTIFFS— 
. APPELLANTS 
a versus 
SEORETARY or STATE AND OTHERS— 
` DeEENDANTS— RESPONDENTS. 

C. P. Local Self-Government Act (I of 1883), 
8.9—Right of land owners to hold bazars on their 
land—English Law of markets—Applicability to 
India—C. P. Local Self-Government Act (IV of 1920), 
s, 27—Nistar dues—Realising of, for 10 years—Whe- 
ther entitles land-holder to levy fees or toll, 

Prior to the enactment of the ©. P, Local Self. 
Government Act, land owners in the Central Pro- 
vinces hada right to hold markets orbazars upon 
their land, provided that they did not infringe the 
rights of others and the holding of such markets 
would include the levying of market fees 
or tolls, Sadanand Pande v. Al Jan (1) 
Nanda Kumar v. Emperor (2), Hem Chandra v. Kisto 
Chandra (3), and Sukhdee Prasad v. Nihat Chand (4), 
referred to, : i nae 

The mere fact that nistar dues were realized for 
ten years does not amount to such long usage as 
would-entitle the levy of fees or tolls.  ; 

The English Law relating to. markets based upon 

a grant by the Orown does notapply to India. 
_ Second Civil Appeal from the decree of 
District Judge, Bhandara dated the 25th 
January 1928 in Civil Appeal No, 91 of 1927. 

Mr. M. B. Kinkhede, for the Appellants, 
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Messre. K. K., Gandhe and D, N. Chaudhry 
for the Government. 


Judgment.—The appellants, who are 
minors, are zamindars in the Balaghat 
District and brought a suit through 
their mother as next friend against the 
Secretary of State and the District Council, 
Balaghat, fora declaration that they had 
aright to recover bazaar dues with regard 
to the weekly bazaar that was held every 
Sunday at Mouza Mahu within their zamin- 
dari and for a perpetual injunction restrain- 
iag the defendants from interfering with 
that right. Their suit was dismissed by the 
Sub-Judge, Firat Cless, Balaghat, and their 
appeal was also dismissed by the District 
Judge, Bhandara. They have now pre- 
ferred this second appeal. The facts have 
been stated in the judgments of the 
couris below. Ii has been established that 
a bazaar has been held for a number of 
years on the appellants’.land at Mahuand 
also that the appellants have been realis- 
ing some money from parsons attending 
the bazaar, It has been held however, 
by the courts below that the appellants 
have been realizing this money as com- 
pensation for nistar from the persons using 
the malguzari jungle adjacent to the bazaar, 
and that auch dues levied on account of 
nistar would not b> fees or tolls that 
could be levied upon persons attending 
the bezaar as such. It follows, therefore, 
that the appellants, by simply proving 
that they had charged persons attending 
the bazaar fees for cutting wood or for 
other nistar from malguzar jungle, would 
not prove that they had any right to levy 
bazaar dues as such. 


As regards the ficding that the money 
realized by the appellants was on aceount 
of nistar and not on eccount of market 
< fees or tolle, I am - of*opinion that the 
decisions of the courts below are correct. 
There is the clear and unmistakable 
documentary evidence on the subject, and 
the statements of the appellants contained 
in that evidence, that they had no right 
to levy any market dues. Referenca need 
only be made to the copy of the Oom- 
missioner’s order (Ex. P.1), copy of the 
Daputy Commissioner's order (Hx. P-4), 
copy of the Settlement Officer's report 
(Ex. 1 D-1), copy of the Commissioner's 
order (Ex.1D 5) and copy of the village’ 
wajib-ul-arz (Ex. 1 D-8), The appellants. 
have made a -cléar admission, aB noted in 
the orders of the Commissioner (Exs, P-k 
and 1D:5), that they have no right to 
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levy any bazaar duea, and ihat admission 
must, I think, bind them. In the wajib ul- 
arz, moreover, it is clearly laid down that 
no one is entitled to ugrahi (collection of 
bazaar dues) in the bazaar, and that the 
mukaddam of the village decides the dis- 
putes regarding bethki (market stalls). I, 
therefore, uphold the finding of the courts 
below that the money realized by the ap- 
pellants was on account of nistar for use 
of the malguzari jungle and not a levy of 
bazaar fees or tolls, 

On this finding it would appear that 
the decision of the courts below is core 
rect and the appeal must be dismissed 
but I would pass some remarks upon the 
legal aspect of the case. As far as I can 
ascertain, there was no clear law regulate 
ing bazasre or marketsic these proivnces 
prior to the enactment ofthe O. P. Local 
Self Government Act, IV of 1920, beyond 
the inclusion of markets as one of the 
matters, which were placed under the 
control and administration of the District 
Ocuncil and Local Boards under s,9 of 
the former Local Self-Government Act in 
these provinces, Act I of 1883, No 
particulara were laid down in that Act as 
to how the District Council was to control 
matkets and, in particular, there is no 
mention of fees or tolls, neither is the 
question of the rights of landowners to 
hold markets touched upon, nor is any 
mention made of private markets. There 
would, however, appear to bs a right 
recognizad in land owners to hold markets 
or bazaars on their land, and that there 
is such 8 right has been held in Sadanand 
Pande vi Ali Jan (1), Nanda Kumar v. 
Emperor (2) and Hem Chandra v. Kuisto 
Chandra (3). The earlier decision of 
Sukhdee Prasad v. Nihal Chand (4) has 
been distinguished in Sadanand Pande v, 
Ali Jan (1), and in any case, it will not 
have much importance now, because it 
deals chiefiy with some old Bengal regula- 
tious which have now been declared obsolete 
or repealed.. As the laws stood, I think 
it must be held that land owners had a 
right to hold ‘markets or baz:ars upon 
their land, provided that they did not 
infringe the rights of others and the 
holding of such markets would, it seems, 
inclade the levying of market fees or 
we Ind. Cas, 288; 7 A. L. J. 176; 32 A, 193. 

(2) 6 Or. L. J, 321; 11 O. W, N. 1128. 

(3) 58 Ind. Cas. 879; 240. W. N. 800; A. I. R. 1920 
Oa 255,47 0.1079. 

(4) 29°A, 740; A. Wa N. 1907, 218; 4A L J, 
728, NG 
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The. English law relating to markets 
based upona grant by the Orown would 
hava, I think no application to India, At 
the same time, it cannot, I think, be 
argued that Government is not empower- 
_ ed to introduce legislation with regard to 
marketa or to curtail the rights of land 
owners with regard to marke's, as neces- 
sarily markets are a matter concerning the 
public. In the O. P, Leeal Self Govern: 
ment Act’ of 1920, definite legislation 
has been enacted with regard to markets. 
In the first place, a distinction has 
been drawn in s. 8, cls, (3) and (4) bet- 
weena public market and a private mar- 
ket. Then in es. 23 and 24 powers have 
been given to the Local Government and 
the District Council with regard to public 
markets. Sections 25 to 34 deal with private 
markets. Under s, 26 it is enacted first, that 
no person shall establish or maintain a 
private market except under a license gran- 
ted by the District Oouncil, and secondly, 
that the District Oouncil, as regards mar- 
kets lawfully in existence on the date on 
which this Act comes into force, shail, and 
as regards other markets may -grant a 
license under sub-s. (1), subject to such con- 
ditions as to santitation, drainage, water- 
supply, width of paths and way, weights 
and measures to be used and rente, fees 
and tolls to be charged, in such markets, 
as the District Council may think fit. Under 
a. 27 it is enacted that no person shall 
levy fees or tolls as specified in s. 24 until 
he has obtained a certificate recognizing 
his right from the Deputy Commissioner 
and a license from the District Oouncil 
and in f. 28 the circumstances, which the 
‘Deputy Commiesioner should take into con- 
sideration in deciding whether to grants 
certificate or not, are laid down, Now in 
the present case, there is no sanction of 
the Local Government to the levy of fees 
or tolls, snd ss pointed out above, it is 
clearly laid down in the wajb-ul arz that 
no one is entitled to collect such tolls, The 
only ground on which the appellants could 
succeed is that they are entitled to levy 
the fees or tolls by long usage. 

In the present case however it has been 
found on the evidence that the appellants 
havo only been recovering mcney from 
persons atterdivg the bazaar since 1916, 
whilst the suit was brought in 1926, 
t. e, it has been found that the appel- 
lants have only been recovering money 
from persona attending the bszaar for a 
period of ten years before the suit. Chis 
finding hes been upheld by the lower 
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Appellate Oourt in pars. 2 of the judgment, 
and it ie, 1 think a finding of fact by 
which I am concluded. As held then by 
the lower Appellate Court the appellants 
must fail on both grounds namely, that 
the money they realized was money that 
they took as compensation for nistar in the 
malguzart jungle and secondly, that even 
such nistar dues have only been realiced by, 
them for about ten years before the suit, 
and therefore, there was no such long usage 
as would entitle them to levy fees or tolls, 
` The argument put forward by the learned 
Counsel for the appellants, that Local Selt- 
Government Act was zot meant tobe re- 
trospective, has, I think, no force. There. 
is no question in the precent case of inter- 
fering with what may have been done in 
the past: the only question is whether the 
appellants have proved aright owing to 
long usage of levying fees and tolls and 
it has been held that they have not proved 
such aright. Unders., 28 of the Act, then 
the Dapuiy Commissioner was justified in 
refusing to grant the certificate mentioned 
ins. 27 and that refusal relates to the fu- 
ture, 4, e, to the leving of fees and tolls 
after the Act came into force. The ques- 
tion therefore of whether the Act had re- 
trospective effect or not does not arise. 
Another reason for holding that the suit 
brcught by the appellants should be dis- 
missed is that it is barred under s. 80 (1), 
Land Revenue Act, as not having been 
brought within one year from the date of 
the sssessment being offered to the pro- 
prietors under the last settlement, Under 
B. 78, Land Revenue Act, it is the duty of 
the Settlement Officer to ascertain and re. 
cord the custom of each village in regard 
to certain specified rights, and according 
to g. 279 of the O. P. Settlement Code, 
which relates to the village wajb ul arz, 
one of the subjects, which is to be treat- 
ed im the wajbularz, is the duesfrom 
bazaars or sa7ais and therefore such dues 
would be recorded under e, 78 (e), Land 
Ravenue Act. As noted above there isa 
distinct mention in the village wajib-ul-arz 
(Ex, 1, D-8) that no one has a right to rea- 
lizə bazaar daes in this village and that 
entry having been made under s. 78, Land 
Revenue Act, and no suit having been 
brought by the appellente within one year, 
their suit would be barred and: the entry 
is conclusive sgainst. them; The appeal 
therefore fdila and isdismissed. Costs of 
the appeal will be borne by the appellants. 
Other costs as ordered by the Courts below, 
w/a, Appeal dismissed, 
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LAHORE HIGH COURT 
Miscellaneous First Oivil Appeal No. 
1590 of 1931. 
December 8, 1932. 


p : Tarr}. 
Colonel BHOLA NATH—DBFBENDANT— 
: JUCGMENT-DeBroR—APPELLANT |” 
Versus 
Messrs, BEHARI LAL-BULAQI RAM 
AND GTHERS— PLAINTIFFS— DROREHe 
HoLDERS — RESPONDENTE 
Civil Procedure Code (Act V of 1908), O. XXI, r. 
60-—Decree against firm—Right of decree-holder to 


proceed against partners before exhausting remedies 
against assets of firm. 

Rule 50, of O, XXI of the Civil Procedure Code, does 
not require the holder ofa decree against the firm 
to first exhaust the remedy provided in cl. (a) of 
the rule and then proceed under cl. (b) and failing 
satisfattion under these two clauses proceed under 
cl. (c). Under the rule he has three courses open 
to him, any of which he may pursue regardless of 
the order in which they are set out. Bombay Com- 
pany Ltd., Karachi v. Kahan Singh (1), distinguish- 


ed. 

Miscellaneous First Oivil Appeal from 
an order of the Subordinate Judge, Firat 
Olass, Delhi, dated the 22nd August 193). 
Messrs. Barkat Ali and Gullu Ram, for 
the Appellant. . 

Messrs. Kishan Dayal and Mool Chand, 
for the Respondents, 

Judgment —Messrs, Behari Lal-Bulagi 
Ram broughta suit against Rai Bahadur 
Nathu Mal, Mr. B. S. Puri, Mr, Ohuni Lal, 
Mr. Manohar Lal and Oolonel Bhola Nath 
trading under the name and style of the 
Eastern Trading Company, for the recovery 
of Rs, 35,659-1-3 in the Oourt of the Sub- 
ordinate Judge, Dalhi. Rai Bahadur Nathu 
Mal died during the pendency of the suit 
anda decree for the amount claimed was 
passed against the remaining four persons 
“as partners of the Eastern Trading Oom- 
pany, on the 30th June, 1931. The de- 
cree-holders applied for transfer of the 
decree to Lahore for execution, but just 
prior to this application being made Oolonel 
Bhola Nath, one of the judgment-debtors 
moved the Delhi Gourt to refuse any such 
application on the ground inter alia 
that the decrea being against a firm it 
should be executed against the property 
of the partnership which to the value of 
some Rs, 50,000 was in the custody or 
possession of the decree-holdera, 

The learned Subordinate J udge granted 
the application for transfer and on the 
certificate ‘issued by him, application for 
execution of the decree by arrest and attach- 
ment of the property of Colonel Bhola N ath 
has been made to a Lahore Court, Against 
theerder of the Delhi Court the present 
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appeal has been preferred by Oolonel Bhola 
Nath and I would uphold the objection that 
no appeal lies against an order under 5 39, 
directing the transfer of the decree were it 
not for the fact that the learnei Subordinate 
Judge at Delhi in making the order has 
observed that the decree i; not against a 
firm but against individuals and held that 
he cannot foreethe decree-holders to take 
out execution first against the partnership 
property before seeking their remedy 
against the individual partners, 

A great deal ofthe discussion before me 
has centred round the question whether 
the decree is againss a firm or against 
individuals. In my opinion, it is quite 
unnecessary to decide this point for eyen 
if the decree has been granted against a 
firm there is nothing to prevent the decree- 
holders taking out execution against any 
one or more of the judgment-debtors who 
admittedly appeared in their own names 
and defended the suit. Rule 50 of O. XXI, 
Oivil Procedure Oode, does not require the 
holder of a decree against a firm to first 
exhaust the remedy provided in cl. (a) of 
the rule and then proceed under cl. (b) 
and failing satisfaction under these two 
clauses proceed under cl. (e). Underthe 
rule he has three courses open to him, any 
of which he may pursue regardless of the 
order in which they are set out, 
= Bombay Company Ltd., Karachi v. Kahan 
Singh (1) cited by Mr, Barkat Ali does 
not lay down any proposition of law to 
the contrary and curtail or regulate the 
option of sucha decree-holder; 

Ia my opinion, the authority in question 
merely requires that the holder of a decree 
against a firm who seeks to execute it 
against dormant partners under sub-r. (2) 
of the rule should first exhaust the re- 
medies provided in cls, (a), (b) and (0) 
of sub-r. (1), 

Finally it was urged that 1 should 
give a direction to the executing court 
to exercise iss discration as to which of 
the remedies provided in cls, (a) and (b) 
the decres-holders should be’ allowed to 
pursue. I decline to give any such 
direction. 

There is no force in the appeal and for 
the reasons stated I dismiss it with costs, 


a. Appeal dismissed, 
(1) 134 Ind. Oas. 1026; 13 Lah. 327; Ind. Rul, (1931) 
Lah, 1026; 33 P, L. R, 598; A, I. R. 1931 Lah. 736, 


LAHORE HIGH COURT. | 
: Firat Oivil Appeal No. 3070 of 1927, 
November 28, 1932. 

Trk ORAND AND Monnoz, JJ. 
FAZAL HUSSAIN AND oTRERS—PLAINTIFFS 
— APPELLANTS 
; versus ` . 
JIWAN SHAH anp O0OTEERE— DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Com- 
petency of court—Prior court competent to decide 
issue raised in but not to try, subsequent suit—Res 
judicata—General principles of res judicata, when 
can be invoked—Attestation, effect of. ` 

Under s. 11 Oivil Procedure Code, a decision ina 
former suit cannot be pleaded as res judicata in a 
subsequent suit unless the Judge by whom it was 
made has jurisdiction to try and decide not only 
the particular matter in issue but also the subsequ- 
ent suit itself in which the issue is subsequently 
raised, Sahibzadi Begam v. Muhammad Umar (1), 
followed, Gokul Mandar v. Pudmanand_ Singh (2), 
dissented from. Nirbhe Ram v. Mool Chand 8), 
Hussain Shah v. Ghulam Nabi Shah (9)and Qasum 
Ali v. Puran Mal (10),and other cases referred to, 
[p. 454, col, 2.) A 

Though s.11, Civil Procedure Code, is not exhaus- 
tive the doctrine of res judicata on general prin- 
ciples cannot be iavoked so asto render the provi- 
sions of the section nugatory. [p. 454, col. 2.] 

Attestation of a document does not involve the 
witness in any knowledge of the contents of the 
deed, nor fix him with the notice of its provisions. 
Nanda Lal-Banga Chandra Dhur Biswas v. Jagat 
Kishore Acharjya Chowdhuri (11) and Pandurang 
Krishnaji v. Mar Kandeya Tukaram (12), referred 
to. [p. 455, col. 2.] 

First Civil Appeal from the decree of the 
Senior Subordinate Judge, Jhang, dated 
the 9th August, 1327. 

Mecers. Ghulam Mohy ud-Din and Dev 
Raj Sawhney, for the Appellante. 

Messrs. J. L. Kapur, Jowahar Singh 
Dhillon, Nain Sukh Gauba and Mehr 
Chand Sud, for the Respondents. : 

Tek Chand, J.—The plaintiff's suit 
was dismissed by the learned trial Judge on 
the ground, inter alia, that the question of 
his relationship with Ohiragh Shah, the 
husband of Musammat Jinta Bibi deceas- 
ed, was res judicata by reason of a previous 
decision by Sardar Ghulam Haidar Khan, 
Munsif,Firet Olase,dated the 24fh November 
1914, In re: Umid Ali Shah v, Ahmad Shah, 
printed et page 67 of the paper book. In 
coming to this decision the learned Judge 
followed a ruling of the Division Bench 
reported as Sahibzadt Begam v. Muham- 
mad Umar (.). It is clear, however, that 
‘Sardar Ghulam Haidar Khan, who decided 
the previous suit, was a Munsif of the 
First Olaes and was not competent to ‘try 
the present suit, This being so, bis decia- 
jon cannot be res judicata in the preeent 

(1) 96 Ind. Oas. 1002; 8 Lah.15;2 Lah. Oas, 281; 
A, I. R. 1926 Lah, 603; 27 P.L. R.f504, 
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cese in view of the provisions of s. Il 
of the Code of Civil Procedure, which 
expressly lays down that in order thata ` 
decision in a-fcraier case be res judicata 
in a subeequent suit thé court which tried 
the former suit must be competent to try 
such subeequent suit. In Gokul Mandar . 
v. Pudmanund Singh ‘(2) the question came 
up before, théir Lordships of the Privy 
Council in reference to the identical 
provision in s. 13 of the Uode of 1282, 
and it was ruled that under that section 
a decision in aformer suit “cannot te. 
pleaded as res judicata in a subsequent 
suit unless the: Judge by whom it was 
made had jurisdiction to try and to decide 
not only the particular matter in issue 
but also the subsequeut suit itself, in 
Which the issue -is subsequently” raised. 
Lord Davey in delivering the judgment’ 
of their Lordships observed that “in this 
respect the enactment went beyond the 
previous Act, X of 1877, and also beyond. 
the. law ‘laid down in the Duchess of 
Kingston's Case (3). This decision of their 
Lordships has been followed in numerous 
cases In this court as well as the other 
courts in India. In Sahibzadi Begam v., 
Muhammad Umar (|), however, a Division 
Bench without reference to the Privy 
Oouncil decision aforesaid held that not- 
withstanding the provisions of s, 11 the 
judgment ina former suit will opsrate as 
res judicata ‘ina subsequent suit by reason 
of “the general. principles of law,” even 
where the Judge who decided the former 
suit was not competent to try the sub- 
sequent one. With all deference to the 
laarned Judges who decided that case, 
I am of opinior, that the law has not 
been laid down correctly in it. It is no 
doubt true thats. 11 is not exhaustive of 
the law of res judicata, and that the general 
principles underlying that rule can be 
invoked in reference to mattera on which 
the section is silent or with regard to prc- 
csedin gs to which it does not apply: see Ram 
Kirpal v, Rup Kuari (4',@eorge Henry Hook 
v. Administrator General of Bengal (5), 
Ramachandra Rao y, Ramachandra Rao 


(2) 29 0. 707; 29 I. A.196; 6 O.W. N.825; 4 Bom, 
L. R. 793; 8 Sar. 323 (P. 0), 
(3) (1776) 2 Smith L. O 10th Ed 713. 
(4) 6 A, 269; 11 I. A. 37; A. W. N. 1886, 286; 4 Sar, 
89; 8 Ind. Jur. 214 (P. O.). 
` (5) 60 Ind. Cas. 631; 48 0.499; 19 A. L. J. 366; 40 
M. L. J. 423; 29M. L. T. 336; (1991) M. W. N. 313; 
33 O L.J. 405; 3 U. P. L. R. (P. O\ 17: 23 Bom. 
L. R. 648; 25 0, W.N. 915; 14 L. W. 221; 481, A; 
187 (P. 0). ` i 
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(6) and Lachhmi v, Bhulli (7), Bat 
with regard to matters which are specifically 
provided for in tha Oode, the courts are 
bound to limit the operation of the ralein 
accordance with the phraseology used by 
the Legislature, and have no power to 
ignore the express provisions of the Statute 
in order to give effect to the ‘‘gener- 
` al -principles of law.” In Nirbhe Ram v. 
Mool Chand 117Ind. Oas. 83 (8) this view 
was taken by Fforde, J., himself, who was 
one of the Judges who decided Sahibeadi 
Begam v. Muhammad. Umar (1)and it was 
held that “though the rule of res judicata 
is not limitedto the provisions ofs. 11, 
Oivil Procedure Oode, the doctrine of 
res judicata on general principles cannot 
be igvoked in such a manner as to render 
the provisions of thesaid section nugatory.” 
Further in Hussain Shah v, Ghulam Nabi 
Shah 108 Ind. Oae. 623 (9) which was de- 
cided by Dalip Singh, J., sitting singly, 
the learned Judge observed that he had 
had the advantage of discussing the matter 
with Fforde, J.,and he understood it from 
him that Sahibzadi Begam v. Muhammad 
Umar (l) “does not lay down nor purport 
to lay down any rule of law contrary to 
the Privy Council ruling reported as 
Gokul Mandar v. Pudmanund Singh (2)." 
In Qasim Ali v. Puran Mal, 117 Ind. Oas, 68 
(10) the learned Ohief Justice and Agha 
Haidar, J., did not follow Sahibzadi Begam 
v, Muhammad Umar (1) and held that “if 
a cassis covered by the provisions of s. 
ll, the general doctrine of res judicata 
cannot be invoked”. I must, therefore, 
hold that Sahibzadi Begam v, Muhammad 
Umar (1) was not correctly decided and 
must respectfully refuse to follow it. The 
finding of the lower Oourt on this point 
is, therefore, erroneous and cannot be sus- 
tained, 

Oa the finding by this court that the 
judgment of Sardar Ghulam Haidar Khan 
doss not operate as res judicata in the 
present case, Mr. Kapur for the respond- 
ents urges that he should bə allowed an 
opportunity to produce evidence which was 
led by his client before Sardar Ghulam 
Haidar Khan and accepted by him in 
comingto a finding in his favour, but 

(6) 67 Ind. Oas. 408; 45 M.320at p. 331; 30 M. L. 
T. 154; 26 O. W. N. 713; 35 O. L.J. 545; 16 L. W. 
1; (1922) M. W. N. 359; 20 A. L.J. 684; 43M. L.J. 
78; 24 Bom, L. 'R.963; A. I, R. 1922 _P. 0.80; 49 I. 
A. 129 (P. O.) 

(7) 104 Ind. Oas. 849; 8 Lah. 334at p. 391; A. L R. 
1927 Lah, 289. 

(8) 117 Ind, Oas 83; A. I. R, 1929 Lah. 781. 

(9) 103 Ind. Oas. 623. 

(10) 117 Ind, Oas. 63, 
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which his client didnot think necasssry 
to produce in the present case ia the belief 
that the judgment in the formər suit was 
decisive of the issue as to the relationship. 
In my opinion, Mr. Kapur's prayer is 
reasonable and musi be granted in the 
interests of justice. Mr. Ghulam Moby- 
ud-din for theappellant does not raise 
any objection but asks for permission to 
lead evidence in rebuttal. This prayer also 
is reasonable and must be granted, 

As neither party desires to lead fresh 
oral evidenceand both sides wish to file 
documents or certified copies, therefore, 
it is not necessary to send the case to the 
lower court for the purpose. Both Counsel 
have filed to day list of the documents on 
which they rely, The documents or copies 
therefore, shall be filed on or before the 
15ih of June, 1932, The documents pro- 
duced shall be translated at the expense 
of the party producing them. It is not 
necessary to have the translations printed 
but it will be sufficient to have four typed 
copies prepared, two for the Judges who 
will hear the cass and one for each 
Counsel. The office will take steps to have 
the additional paper book prepared with 
as little delay as possible. 

Monroe, J.—I agree. 

[The copies of the documents on which 
the parties wished to rely, having been 
filed and translated, their Lordships discus- 
səd the facts of the casa and in the course of 
their judgment observed: 

Counsel next relied on Exs, P. W. No. 2/2 
and P. W. No. 2/3 which are deeds of alie- 
nation by Karam Haidar Shah in favour of 
third parties, and are admittedly attested 
by Jiwan Shah defendant. Ia these deeds 
Karam Haidar Shah described himself ag 
the sonof Muhammad Shab, and it is argu- 
ed that this is a clear admission of the 
parentage of Karam Haidar Shah and jg 
binding on the defendant. In my opinion 
thie contention is without force, It is now 
settled law that the attestation of a deed 
proves no more than that the signature 
of an executing party had been attached 
to a document in the presence of a witness 
As observed by their Lordships of the Privy 
Oounci), it “does not involve the witness 
in any knowledge of the contents of the 
deed nor fix him with notice of its provi- 
sions,” Nanda Lal [Banga Chandra] Dhur 
Biswas v. Jagat Kishore Acharjya Chowdhurt 

(11) 36 Ind. Cas. 420; 44 O. 186; 43 I. A, 429; 20 
M. L. T. 335; 31 M. L. J. ,563; (1916) 2 M.W. N. 


336; 4 L. W. 458; 18 Bom. L. R. 868; 14 A LJ 
1103; 24 0. L. J. 487; P. L, W. 1: 10 Bur. L T. 177 
J- 
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(11) and Pandurang Krishnaji v. Mar- 
kandaya Tukaram (12). These documente, 
therefore, do not carry the case of the 
plaintiffs any further. 

[The plaintifs having failed to establish 
their contention that their grandfather 
Karam Heidar Shah was the legitimate son 
of Muhammad Shah the appeal was 
dismiseed with costs.} 


OA Apreal dismissed. 

(12) 65 Ind. Cas. 954; 49 O. 334; 26 0. W.N. 201; 
3 U. P.L. R. (P. 0.)85; 20 A. L. J. 305; 42 M. L. J 
436; 15 L, W. 486; 30 M. L. 'T. 249; 35 O. L.J. 409; 
24 Bom. L.R. 557; 18 N, L. R. 1; A.I. R,1922P,0. 
20; 49 T, A. 16 (P. 0). 
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MADRAS HIGH COURT. 

First Civil Appeal No. 162 of 1929. 

` March 17, 1932. 

Oug@ENvVBN AND SUNDARAM Cuetry, JJ. 

THIAGARAJA MUDALIAR AND aNncTaEe 
— DEFENDANTS— APPELLANTS 
versus 

VEDATHANNI—Praintirs—RusponDEst, 

Evidence Act (I of 1872), s. 92—Written agreement 
—Evidence to ‘prove it to be a sham transaction— 
Admissibility—Civil Procedure Code (Act V of 1908), 
0. XXVI—Commission—Examination of plaintiff on 
commission—Claims of magnitude. 

Section 92, Evidence Act, will -operate asa bar only 
when oral evidence to vary or modify the terms of 
an agreement is letin. Oral evidence is admissible 
to prove that an agreement in writing was really no 
agreement at all but was only a sham as it was not 
intended to be operative. Hence itis open toa Hindu 
widow to prove that an agreement which purported 
to provide for her maintenance was not meant to be 
acted upon but its execution was brought about only 
to secure an acknowledgment from her that her 
deceased husband was an undivided member of a 
joint Hindu family, by inserting such a clause as a 
preamble to what was alleged to bea deed of main- 
tenance. Ruthna Mudaliar v. Arumuga Mudaliar (3), 
Baijnath Singh v. Hajee Vally Mahomed Hajee Abba 
(5), Pertab Chunder Ghose v. Mohendra Purkait (7), 
Naualbat v, Sinnbai (8), and Ramdhani v. Kowal 
Mani (9), relied on, Lachman Das v. Ram Prasad (6), 
dissented from. Sangira Mallappa v. Ramappa 
(11), Mettayappan v. Palani Goundan (12), Dasari 
Lakshmiayya v. Koppolu Murhari (13) and Afarv. 
Surja Kumar Ghose (14), referred to and distinguish- 
ed. 

Per Curgenven J.—In a claim of big magnitude 
where much depends on the evidence of the plainitff, 
allowing pee 10 be examined on commission is 
a course which ought very rarely to be followed. 

Appeal against the decree of the Oourt 
of the Subordinate Judge of Negapatam in 
O. 8. No, 22 of 1928, 

The Advceate- General (Sir A. Krishna- 
swami Aiyar) and A. V. Viswanatha Sastri, 
for the Appellant. 

Messrs, T. V. Muthukrishna Aiyar and 
N, Muthuswami Aiyar, for the Respondent. 
‘Sundaram Chetty, J.—This appeal 


TAIGAR: JA `V, VEDATBANNI, 


141 L 0. 


arizes out of a suit filed by the plaintiff. 
respondent to recover a sum of Rs, 1,15.000 
from out of the estate in the hands of 
defendante, on account of the arrears of 
maintenance due to her fora period of 
nearly. 114 years atthe rate of Re, 10,000 
per annum, The plaintiff's case is that 
her deceased husband Ramalinga Mudaliar 
and his elder brother, the late Somasun- 
dara Mudaliar, were brothers who were 
the last surviving maleco-parcenera of a 
very rich family known asthe Vadapathi- 
mangalam family, that the plaintiff's hus- 


-band died iesueless on 23rd December, 


1912, at Tiruverur, srd that coon after 
the annual ceremony of her deceased 
husband, she left the family house in which 
Somasundara Mudaliar was living and 
went over to her parent’s house about the 
beginning of the year 1914 and from that 
time onwards she was living separately 
from the family of her husband's brother, 
The plaintiff's husband and his elder 
brother owned properties (movable and 
immovable) of the approximate value of 
50 lakhs, The extent of their wet and 
dry lands was about 1,500 ‘velis (about 
10 000 scree), The annual income of the fami- 
ly properties would be about +4 lakhs 
according to tte estimate given in the 
plaint.. For more than i2 years befora bis 
deaib, the plaintiff's husband was living 
eeparately from his brother in one of the 
family houscs ecituated at Vijispuram near 
Tiruvarur and was also in separate en- 
joyment of a portion of the family pro- 
perties. Immediately after the doath of 
the plaintiff's husband, Somasundare 
apprehended {rouble on account ofa pos- 
sible claim being put forward by the 
plaintiff at the instigation of her relations 
for a moiety of the family properties, alleging 
a divicion in etatus between herhusband 
and hia brother. Feeling nervous st the 
idea of a possible litigation which would 
be fraught with disastrous consequences 
Somasundara was anxious to secure some 
sort of admiesion from the plaintiff as to 
the undivided status of the family and 
with this object in view, he got executed 
a document cn 28th December, 1912, con- 
taining arccital as to the undivided status 
of tke family and in that document he 
also purported to make certain arrange- 
ments for the maintenance of the plaintiff, 
but it wae, however, distinctly understood 
between the parties that the provisions 
for the maintenance contained in the deed 
should not be given effect to or acted 
upon by them. This document was solely 
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intended asa voucher for the recognition 
of the joint status of the family by the 
. plaintiff and the real and final arrangement 
for the plaintiff's maintenance was agreed 
to be left over for “future settlement at 
leisure on a scale commensurate with the 
position and status of the family. It is 
further alleged in the plaint, that the 
immovable properties set forth in that 
deed as having been allotted for the 
plaintifi's maintenance were never enjoyed 
by ker but continued to remain in the 
possession and enjoyment of Somasundara 
‘himself as part of his family properties 
down to his death which occurred on 
17th January, 1925, During the lifetime 
of Bomasundara, the plaintiff was making 
demands for adequate provision being 
‘made to her for her maintenance and 
he was promising to make suitable pro- 
vision in conformity with the status of 
the family. Somasundara died issueless 
leaving behind him his two widows who 
‘are the Ist and 2nd defendants. In pur- 
suance of an alleged authority given to the 
2nd defendant by the late Somasundara, 
she adopted the 3rd defendant as her son 
- on Ist July, 1925, having entered into an 
ante adoption agreement with the naturel 
father of the minor on 21st June, 1925, 
That agreement provides agreeably to the 
intentions of the deceased Somasundara 
that the plaintiff was tobe given for her 
‘maintenance Rs, 6,000 and 500 kalams of 
paddy per year besides being permitted 
to enjoy for her lifetime the lands men- 
‘tioned in the deed dated 28th December, 
1912, Those lands would yield an income 
of about Rs. 2,500 per year. Ia the interests 
of the peace of this respectable family 
the plaintiff is inclined to accept Rs 10,000 
per annum on account of the arrears of 
maintenance due to her. 

The lst defendant, senior wife of Soma- 
‘sundara, was disputing the validity of the 
adoption of the 3rd defendant and had 
-also instituted O. S. No. 22 of 1925 on the 
file of the Tiruvarur Sub Oourt for a 
declaration of the invalidity of the adoption, 
The 2nd defendant for hersslf and as 
guardian of the minor 3rd defendant 
states that she had no knowledge of the 
circumstance under which and the pur- 
pose for which the registered maintenance 
deed, dated 28:h December, 1912, came 
into existence and she accordingly puts 
the plaintiff to proof of the allegations 
made by her in respect of it. It is admit- 
ted thatthe plaintiff did not receive the 
income of the lands set apart for her 
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maintenance under the said deed and 
therefore she should only be entitled to 
the profits of those lands in respact of her 
past maintenance after ascertainment of 
those profits by the court, 

The learned Subordinate Judga found 
the case setup in the plaint to besub- 
stantially true and held that the mainten- 
ance deed in question (Ex. J) was never 
intended to be acted upon and also never 
acted upon. In the view that that docu- 
ment purporting to be a maintenanca deed 
was only a sham, he treated it to be 
inoperative snd held that it would not 
debar the plaintiff from claiming a reason- 
able rate of maintenance for the plaint- 
mentioned period on account of arrears 
due toher. Oonsidering all the circum- 
stances of this case, he ailowed the plain- 
tiffs claim for arrears of maintenance at 
the rate of Rs. 6,000 per annum and passed 
a decree accordingly. As sgainst this 
decision, defendants Nos. 2 and 3 have 
filed this appeal, while the plaintiff has 
filed a memorandum of objections stating 
that the full rate claimed by her plaint 
should have been allowed by the lower 
Court. 

When the present claim of the plaintiff 
is resisted on the strength of the registered 
deed, Ex. J, to which she and her husband's 
brother Somasundara were partier, thereis 
no doubt that the burden of proving that 
this deed which is ostensibly a deed of 
maintenance was only a sham is upon the 
plaintiff. As observed in the decision in 
Ranga Aiyar v. Srinivasa Aiyangar (1) 
there must be clear evidences to justify a 
court in holding that the parties did: not 
intend that any legal effect should be 
given to it. In order to substantiate 
such a case it should be shown for what 
purpose other ihan the ostensible one 
the deed was executed. It is necessary 
to understand under what circumstances 
Ex. I came to be executed, (His Lordship 
referred to the evidence and continued:) 
In the view I have taken of the facts 
disclosed in this case, I consider that the 
deed in question, which sounds ostensibly 
like a deed of maintenance, was executed 
nominally, or in other words, not with 
the intention of giving effect to that deed 
as sn operative contract, grant or dis- 
position, but it was brought about in thig 
form. by Somasundara with the sole object 
of securing a sort of acknowledgment by 
the plaintiff of the undivided status of 
her husband. This object has been achiev- 

(1) 31 M 56. 
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ed by the insertion of a recital to that 
effect as a preamble to the maintenance 
deed, Ex. 1, but that is only «statement of 
a fact and not part of any contract, grant 
or disposition. Exhibit I, if treated as a 
contract, grant or disposition is shown to ba 
wholly nominal or sham and as suchit is 
void and unenforceable. It does not 
represent any real agreement arrived at 
as between. the plaintiff and Somasundara, 
This is not a case where oral evidence is 
sought to be adduced for showing that Ex, 
1 is enforcaable not according to its plain 
terms, but in a modified form by some- 
thing being subatituted for or subtracted 
from or added to any of the terms expressly 
mentioned therein. It is only when parol 
evidenca is sought to be let infor proving 
such a case, that s. 92 of the Indian Evi- 
dence Act would be a bar and render such 
oral evidence inadmissible. What the 
plaintiff seeks to prove in this case is that 
there was never any real disposition at all 
under Ex. I. 

Evidence to prove such & plea does not 
come within the scope of s. 92, 

The observations in Harris v. Rickett (2) 
which was followed in Ruthna .Mudaliar 
v. Arumuga Mudaliar (3) seem to be 
pertinent to the present case. Bramwell, 
J., 88983 — 

“The principle of the rule is, that it must be 
assumed that the parties agreed that the written 
agreement should be the evidence of the contract. 
The difficulty is, that in this case there was evi- 


dence that the parties did not agree that the 
written agreement should be the evidence of the 
contract,” : 

lo Ruthna: Mudaliar v. Arumuga 
Mudaliar (3) the principles laid down in 
the case of Pym v. Campbell (4) were 
followed, and Morgan, O.J., observes at 
page 196* as follows :— 

But it is said there is a written contract, the 
promissory note, and that no addition to, or variation 
from, its terms can be made by parol, With 
respect to this, I take the law to be that not- 
withstanding a paper writing, which purports to be 
a contract, may be produced, it is still competent 
to the court to find upon sufficient evidence that 
this writing is not really the contract. And the 
risk of groundless defence does not affect the rule 
itself, though it suggests caution in acting on it.” 
wsIt is true that this decision was given 
before the passing of the Indian Evidence 
Act, Bat this same principle has been 
adopted in later decisions given after s. 92 


(2) (1859) 28 L. J. Ex. 197; 4 H & N 1; 157 E. R. 734; 
118 R. R. 294. 


(3)7 M. H O. R. 189. 

(4) (1856) 9 E & B 370; 25 L.J, Q, B. 277; 2 Jur. 
(s) 641; 4 W. R. 528; 119 E. R. 903; 108 E.R. 
3.. 


*Page of 7 M. H. 0. R.—[ Ed] 
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of tha Evidence Act had come into opera: 
tion. In the case reported as Baijnath 
Singh v. Hajee Vally Mahomed Hajee 
Abba (5) their Lordships of the Privy 
Council have explained the scope of s. 92 
of the Indian Evidence Act in the follow- 
ing passage occurring at page 125*: 

‘he preamble to the Evidence Act recites that 
‘it is expedient to consolidate, define and amend 
the law of Evidence,’ and s. 92 merely prescribes 
a rule of evidence; ib does not fetter the court's 
power to arrive atthe true meaning and effect of 
a transaction in the light of all the surrounding 
circumstances. ” 

This observation showa that in respect 
of s. 92 of the Evidences Act, oral evidence 
is admissible to prova that an agrrement 
in writing was really no agreement at all 
but was only a sham asit was not intend- 
ed to bə opsrative. The dictum in 
Woodroffe and Ameer Ali’s commentary on 
the Indian Evidence Act, namely, “although 
evidence to vary the terms of an agree- 
ment in writingis not admissible, yet the 
evidence that thera is not an agreement at 
all is admissible” has been disapproved 
by Ashworth, J., inthe decision reported 
as Lachman Dasv. Ram Prasad (6) a3 not 
being the correct law. The learned Judge 
says at page 635, that evidence in any 
shape cannot be admitted for the pur- 
pose of showing that there was no agree- 
ment at all or, in other words, that a deed 
was meant to be inoperative. If this be 
the correct view, I am afraid that serval 
cases which have arisen in India, wherein 
deeds of various kinds have been held to 
be nominal or sham transactions or 
intended to be inoperative on the strength 
of proof adduced in the shape of oral 
evidence and surrounding cirumstances, 
should be deemed to have been not rightly 
decided. With great respect, I haye to 
dissent from the view expressed by the 
learned Judge in the aforesaid case, 

In the case reported as Pertab Chunder 
Ghose v, Mohendra Furkait (7) the Privy 
Council have held that a tenant, who had 
executed a kabuliyat containing a stipula- 
tion which the landlord hai told him 
would not be enforced, couli not be 
held to have assented to it and the 
the kabuliyat was not the real agree- 

(5) 86 Ind. Oas. 332; 3 Rang. 106; 48 M. L. J. 339; 
A.L R. 1925 P. O. 75; 2 O. W.N. 279; 27 Bom. L. R. 
787; 3 Pat. L. R. 227; L. R. 6 A (P: O.) 57; 30 O. W. N. 


242 (P. Q) 
(6) 100 Ind. Cas. 1029; 49 A 680; 25 A. L. J. 349; A. 


I. R. 1927 All. 422. 
(7) 161. A. 233; 170 291; 5 Sar. 444; 13 Ind. Jur, 


370 (P. 0.) 


* Pago of 3 Rang.—[Hd.] 
of 49 A.—[Ed.] 
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ment between the parties and the plaintiff 
could not sue upon it. This principle was 
followed by the Bombay High Oourt in 
the case reported as Navalbai v. Sivubai 
(8). Sir Lawrence Jenkins, O. J., after 
referring to a relevant passage in the 
aforesaid Privy Oouncil decision, observes 
at page 763* as follows :— 

“So inthis case if the plaintifis were told that 
the document which in form isa sale-deed, would 
not be enforced as such against them and on the 
faith of that representation Hariba executed the 
document, then the sale-deed cannot be upheld as 
against him or the plaintiffs as a sale-deed.” 

In the case reported as Ramdhani v. 
Kowal Mani (%) it is observed that the 
authorities establish that though evidence tu 
vary the terms of an agreement in writing 
is not Admissible, yet evidence to show 
that there. is not an agreement at all is 
admissible. The decisions in Pym v. 
Campbell (4) Ruthna Mudaliar v. Arumuga 
Mudaliar (3) and Raijnath Singh v. Hajee 
Vally Mahomed Hajee Abba (5) have been 
cited and considered as authorities for the 
aforessid principle. These decisions are 
in my opinion applicable to the facts and 
circumstances of the present case. There 
is an indication in the decision reported 
as Appa Dhond Y. Babaji Krishnaji (10) 
that proof is permissible even where a deed 
is attacked as partly genuine and partly 
not genuine. Sir Macleod, ©. J., has ex- 
pressed his view on this pointat page &7T 
28 follows :— 

“ But though the courts have inthe past recognis- 
ed that the ostensible owner in a benami transaction 
can be ordered to restore the property to its original 
owner, 1 formy part would certainly not be willing 
to extend that doctrine and to hold that a transac- 
tion can be partly genuine and partly unreal, 
unless there are very strong reasons for obliging 
the court to come to such a conclusion.” 

In view ofall the aforesaid authorities, 
it should be held that the oral evidence 
let.in by the plaintiff in this case is admis- 
sible and cannot bs desmed to be obnoxi- 
ous to the provisions of s, 92 of the Indian 
Evidence Act. 

As I have alreaiy observed, this is not 
a case where oral evidencs is sought to be 
adduced for proving that the deed is 
operative not in the manner set forth therein, 
but ina different manner as settled bya 
contemporaneous oral sgreement. Such 
a case would ke one of substituting a 


(8) 8 Bom. L. R. 761. 
(9) 90 Ind. Cas. 929; A.1, R. 1926 Pat. 156; 7 P.L T. 
145; (1926) Pat. 29. . 
(10) 64 Ind. Oas. 364; 48 B 85; 23 Bom. L. R. 873; A. 
R. 1922 Bom. 107. 
Pago of 8 Bom. L.R—(Hd | 
{Page of 46 Bom, —[Ed.] 
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new and different contract for the one 
expressed in writing. The plaintiff inthe 
present case does not say that Ex. I should 
beheld to be operative not as it purports 
to be but in a different manner or asa 
different kind of contract or grant. Such 
a plea would not be open to her and no 
evidence can be adduced to substantiate 
that plea. This is the principle of the 
Cecisions in Sangira Mallappa v. Ramappa 
(11) and Mottayappan v. Palani Goundan 
(12). This is the view which my learned 
brother Ourgenven, J., has expressed in 


.the decision in Dasari Lakshmiayya v. 


Coppolu Murachari (13). Similarly in Afar 
v. Surja Kumar Ghose (14) evidence to 
prove that the real intention of the parties 
was comething at variance with one of 
the terms of the contract and that that term 
should be enforced in the manner intend- 
ed but not in the manner expressed, was 
held to be inadmissible, These cases 
have really no application to the present 
case, in view of the findings of fact set 
forth above, 

I uphold the finding of the lower Court, 
that the deed Ex. I was never intended 
to be acted upon as a maintenance deed, 
If it was not meant to be really operative 
as between the parties and to be acted 
upon, then it is virtually a sham end would 
not be an effective bar to the present claim 
of the plaintiff. 

It follows, therefore, that the plaintiff is 
not bound to claim only the profits of 
Andiyur village provided for herin Ex, I 
on account of the arrears of maintenance 
now claimed by her. It is left to the dis- 
cretion cf the court to fix a proper and 
adequate rate of maintenance, having due 
regard to all the circumstances of the case, 
The learned Subordinate Judge has dealt 
with this question in the light of the au- 
thorities bearing on this point and has paid 
due attention to ‘the special circumstances 
disclosed in this case, There is nothing 
to show any waiver or abandonment by 
the plaintiff of her claim for the arrears 
of maintenance. The evidence shows that 
she was making demands on Somasundara 
for the decent provision for her mainten- 
ance from time to time but that Somasundara 
was somehow postponing the same holding 
out promises only. The learned Subordin- 
ate Judge has referred to’some of the circum- 
(11) 4 Ind. Cas. 257; 34 B 59; 11 Bom. L. R. 1130. 
(12) 20 Ind. Cas, 924; 38 M 226; 25 M. L. J. 290; (1913) 
M. W.N. 650. 

(13) 128 Ind. Oas. 512; 31 L, W. 516; A, I. R. 1930 
Mad. 547; (1930) M. W. N. 129. 
(14) 7 Ind, Oas. 742; 15 O, W. N. 249; 12 O. L. J. 649, 
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- tances in paras. 89 to 82 of his judgmant, 
‘His observations ars as follows :— 

‘The plaintiff was born and bred up ina rich 

amily. She was married to a member ofa much richer 
.family. She lived with her husband in very high style 
for nearly 14 years, After a year of her husband's 
death she went to live separately and she was looked 
after by her affluent brothers. She was with them 
till 1922 when they separated. From 1922 she is 
living separately in one of the houses set apart to a 
brother. Her brothers met all her wants, The 
plaintifi's own means are little. She had ornaments 
‘worth about Rs. 14,000 or 17,000. Some of them she 
sold and converted into cash... oe... 

She performed pilgrimages to Benares,Rameswaram 
and other places all of her own accord and with her 
own money or with the helpof her brothers and even 
-then nothing was given to her by Somasundara Mud- 
aliar.” 

I am in entire agreement with these 
observations. There is no evidence to show 
that the plaintiff incurred any debts for 
_the purposes of meeting the expenses of 
-her maintenance, etc. After a carefal 
consideration of all the factsand circum- 
stances, the learned Subordinate Judga 
has fixed alower rate of maintenance than 
what is claimed in ths plaint on account 
of the arrears and allowed at the rate of 
Re. 6,000 a year, i. e., Rs. 500 pər mensem. 
Considering the vast magnitude of the 
estate, the rate allowed by him cannot 
‘cause any hardship to the adopted son 
(3rd defendant); nor can it be considered 
to be unduly high or excessive. I consid- 
er that the rate allowed is moderate and 
perfectly reasonable. In this view no high: 
er rate can ba allowed to the plaintiff as 
claimed by her inthe memorandum of 
objections, 


In the result, I would dismiss both 
the appeal and the memorandum of objec- 
tions with costs, 

Curgenven, J.—I confess to having 
felt some hesitation in deciding whether 
the view of this case taken by the Lower 
Court and by my learned brother is justified 
by the evidence; that is to say, whether 
the plaintiff's claim to arrears of main- 
tenance can be allowed in spite of the 
provisions of the maintenance deed, Ex. I. 

fully agree that itis clear from all 
the surrounding facte,—the removal of 
‘the plaintiff's husband, Ramalinga Mud- 
‘aliar, to his brother Somasundara’s house 
in spite of the opposition of his wife and 
others, the extremes and almost indecent 
haste with which the maintenance deed 
was put through, although there is no 
reason to suppose that any claim of this 
character was made upon Somasundara or 
any wish expressed for such provision, the 
state of distress and seclusion in which 
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the widow must hava been at the time, 
the gross inadequacy of the provision made 
for her in the dsed, the abstention of the 
plaintiff from availing herself of the 
maintenance so provided,—that this is not 
a case of voluntary aceptance after dis: 
cussion of the terms of the provision made. 
It is quite evident thet Somasundara was 
a masterful personality, that he intended 
to have things all his owa way, and that 
he succeeded in imposing his will upon bis 
brother’s widow and such advisers a3 may 
have been available toher at the time. 
It is also pretty clear that he procured 
the execution of Ex, I witha view to 
avoid claims reing made upon him at 
some later date when the plaintiff perhaps 
would be ina better position to assert 
them—whether such claims might teke the 
form of an allegation of divided status or 
of ademand for maintenance commensurate 
in amount to the whole value of the estate. 
There are sufficient indications to justify 
the conclusion that to no part of the document 
can the plaintiff have given her free con- 
sent except indsed to the concession to her 
of the jewels which are now claimed as 
her own. So farI have no hesitation in 
accepting the conclusions of the learned 
Subordinais Judge. My only doubt has been 
whether all these circumstances are Dow 
equally fcompatible with the theory, not 
that the dccument was intended by the 
parties to be inoperative but that the plain- 
tiff was compelled to execute it by the 
exertion of undue influence on the part of 
Somasundara. It seemsclear that if the 
plaintiff wants to establish her version of 
the circumstances she must exclude’ this 
possible alternative, because it ‘would 
have required her to get the deed set aside 
before she could make an independent 
claim to arrears of maintenance, and since 
the period of three years allowed under 
Art. 9 ofthe Limitation Act has long 
sinceexpired this form of relief would 
have been closed to her. It has in fact 
been suggested on behalf of the appellants 
that the plaintiff has been forced tomake 
out that the deed was nominal in order 
to get over the difficulty created by limi: 
tation, It ia necessary therefore to decide 
specifically that the document was really 
intended by the parties to-it to bə nominal 
and that the theory that the plaintiff was 
so influenced by her brother in law as 
to execute if asan acceptance of his term 
isnot atrue explanation of the evidence, 
As to this, I think in the frst place that 
quite a plausible reason has been given 
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for inserting the maintenance provisions 
inthe document. The brothers had been 
living apart, and so far as external indica- 
tions went it looks asif quite a good case 
for separation in status having occurred 
might have tean made, The allegation 
that Somasundara . was uneasy upon this 
score is very probably true and is 
borne out by the express recital in the 
document that he and Ramalinga had 
been living as members of one and the 
same undivided family. He was therefore 
anxious to make the widow .subscribe to a 
declaration of this character, without making 
it appear that this was the sole purpose of 
the document obtained from her. As to 
the extreme inadequacy of the provision 
made, my learned brother is a better Judge 
of this than I am and I am prepared to 
accept his view that it reveals the sham 
character of the document rather than that 
the plaintiff's consent was extorted. The 
evidence relating to the house provided for 
the widow is then said to betray the real 
truth, becaussin the first place it was so 
situated that she could not with any self- 
respect live in itand in the second, Soma- 
sundara actually leased it for a period of 
three years after the maintenance deed had 
been exscuted. It is clear that he must 
at least have known that she would never 
want to occupy it, Lastly, there is the 
circumstance that Somasundara kept the 
documentin his own possession, which is 
easily understocd if he looked upon it 
merely as a declaration that he and his 
brother bad been undivided in status. We 
have to read the oral evidence in the light 
of these considerations. It is true, as point- 
ed out for the appellants, that not much of 
it canbe said to come from an independent 
source. It is tobe regretted I, think, that 
the plaintiff herself should have been exa- 
mined on commission. Such a cource, 
especiallyin a claim of this magnitude, 
ought very rarely to beallowed and I can 
see no good reason why this lady should 
not at least have given her evidence dire3t to 
the court even if it had to be taken in 
chambers, As matters stand the trial Court 
was deprived of the opportunity of seeing 
the witness depose-and of recording its 
impressions of her demeanour. The learned 
Subordinate Judge comments favourably 
upon the quality of the evidence she gave 
and as to this I can find no reason to differ 
from him. She appears to have told a 
consistent and straightforward story, which 
is borneout by the testimony of her two 
brothera, P, Ws, Nos, 3and 6. The learned 
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Subordinate Judge has refused to act upon 
the evidence of P, Ws. Nos, 2 and 4, but there 
seems no reason to discredit the attestor, 
P. W. No, 5, and the fact that his evidence is 
somewhat vague, natural enough after so 
long an interval, certainly does not incline 
me to believe it. Onthemain point, that 
the document was intended to show that 
the brothers were joint, he seems to be 
quiteclear. Ons important witness, K. Q. 
Srinivasa Mudaliar, who attested the deed, 
has been examined by neither party. It is 
difficult to surmise with whom his sympa- 
thies would have been. He is related to 
both sides and the plaintiff admits that she 
has deposited her savings with him. But 
the evidence of the Vakil, D. W. No.8, goes 
toshow that in another litigation he was 
fighting against the plaintiff's adviser, 
Gopalaswami Maudaliar. Reasons have 
been given for the inability to examine the 
other persons who took partin the execu- 
tion of Ex. I. It would -perhaps be unre- 
asonable to expect better oral evidence of 
the circumstances in which the deed origin- 
ated, and I agree that such evidence as has 
been produced is inconsistent with the 
general consideration to which I have 
alluded. Onthe whole I think that there 
are sufficient grounds for holding that the 
finding of fact raached by the learned trial 
Judge is correct, 


On the question of application ofs. 92 of 
the Evidence Act, it is to be observed that 
Ex, I comprises, or purports to comprise, 
three matters,—a declaration of status, a 
release by Somasundara of any rights he 
may possess in the jewels, ete., and a 
provision for maintenance. The declaration 
of statusis a mere recital and is not in the 
form at any rate of a contractor of a term 
ia a contract, and Ido not think that for 
tha purpose of applying s. 92 it has to be 
so regarded, As regards ths jewels, eic., it 
is not denied that the plaintiff was allowed 
to retain thess articles. It is argued that 
they were in fact her own property and that 
the provision was only inserted in order to 
lend an appearances of completeness to the 
document as a settlement of all her claims. 
It would have have been batter if the title 
of the plaintiff to those articles had been 
more explicitly examined at the trial but I 
think there can be little doubt that, 
possibly, with some trivial exceptions, they 
formed her own stridhanam property, Itis 
significant that in the ante adoption agree- 
ment subsequently entered into between 
the 2nd defendant and the 3rd defendant's 
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natural father Ex. (O) there is a clause 


stating that 4 

“Ag Janaki Ammal’s (2nd defendant's) jewels, gold, 
vessels, ete., silver vessels, etc., and stridhana prop- 
erties belong to herexclusivelyand as Somasundara 
Mudaliar Avergal’s estate has no right whatsoever 
thereto, the adopted boy has no right or concern 
whatsoever therein,” 
and this was probably how matters stood 
in the case of the plaintiff also. I agree 
therefore that this term of the document 
may be treated as nominal equally with the 
provision for maintenance, if so, I think 
it is clear that the case reduces itself to 
one of a wholly nominal contract, and the 
learned Advocate General has confessed 
himself unable to contend thst s. 92 can 
be applied to such a document; and as. my 
learned brother has shown, there is no 
legal obstacle in the way of proving it to be 
asham. Such proof having been adduced, 
the way lies open to the plaintiff to claim 
arrears of maintenance irrespective of the 
terms of the deed. I agree that the 
rate of maintenance fixed by the lower 
Oourt should be accepted and the 
appeal and the memorandum of objections 
should be dismissed with coste. 

We certify for two sets of fees in the 


appeal. 


N, K.a Appeal dismissed, 
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LAHORE HIGH COURT. 
Civil Revision Petition No. 705 of 1931. 
May 23, 1932. 
BB8IDE, J. 
Musammat AS KAUR AND oTHERs— 
DEFEN DANTS—PETITIONEsS 
versus 
JAGAT SINGH—P arntiFr 
AND ANOTHEB—DEFENDANT—REEPONLENTS. 
Punjab Courts Act (VI of 1918), s. 41 (8)—Question 
of custom—Decision based on High Court ruling—Re- 
fusal to grant certificate—Legality. i 5 
Where a District Judge has based his decision on 
a question of custom on a ruling of the High Court 
which is exactly in point and not contradicted by 
other authority he cannot be held to have erred in 
the exercise of bis jurisdiction in refusing a certificate., 


Petition for Revision from an order of the 
District Judge, Amritear, dated the 12th 
November, 1931. 

Sardar Jawahar Singh, for the Petitionerg, 
Mr. Hem Raj Mahajan for Mr. Din Dayal 
for the Respondente, 

-Judgment—This is a petition for 
revision of an order of the District Judge, 
Amritsar, refusing to grant a Certificate 
under s. 41 (3) of the Punjab Courts Act 
on a question of custom. The learned 
Judge was of opinion that it could not be- 
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said in the circumstances of the case that 
the evidence was conflicting or uncertain. 

The learned Oounsel for the petitioners 
urges that the principal evidenca in the 
case is the Riwaj-i-am, and as the answers 
to questions Nos. 60 and 61 in the Riwaji- 
am were conflicting, a certificate should 
have been granted. < 

It appears, however, that the learned Dis- 
trict Judge has relied on a Division Bench 
ruling of this Oourt in which the answers 
to these questions were considered, namely, 
Nadhan Singh v. Rajo (l) The 
ruling relates to Sandhu Jats of the 
Amritsar District and the parties to the 
presənt case are also Sandhu Jats of that 
district. The ruling is admittedly “in point 
and the learned Counsel! also concedes that 
there is no other ruling which could be 
considered to be on all fours with the 
present case. The learned District Judge 
having based his decision. on a Division 
Bench ruling of this court which is exactly ` 
in pointand which is ‘not contradicted by 
any other authority that the learned: Counsel 
can cite, I do not think it can be 
held that the learned District Judge has 
erred materially in the exercise of his 
jurisdiction in refusing a certificate in this 
case, os 
The Oounsel for the petitioners referred 
to another point, namely, that assuming 
that the question of custom was rightly de- 
cided so far as the succession of daughters 
to non-ancestral property is concerned, his 
client would still be entitled to maintain 
that the gift in dispute was valid inas- 
much as it was assented to by the nearest 
reversioner, In support of this contention 
he has cited Roshan v, Wadhawa (2), 
This point, however, does not ap” 
pear to have been raise. in the ap: 
plication presanted to the learned District 
Jadge. Moreover, it hardly raises any 
point of custom on which a certificate 
would be necessary, 

I dismiss this petition with coste. 

A, Petition dismissed, 


(1) 85 Ind, Oas.783: A. I. R., 1925 Lah. 556; 1 Lah 
Cas. 15, j 


(2) 134 Ind. Cas, 197; 13 Lah. 180; 32 P.L, R 
446; A. I, R. 1931 Lah. 495; Ind. Rul. (1931) Lah. 
0 5 
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A APP, dJ. 
Lala BASHESHAR NATH—JUuDGMENT- 
DEBTOR—APPELLINT 
VETSUS 
Messrs. AMOLAK RAM AMIN OHAND 
AND OOMPANY—DEOREE-HOLDER— 
RE PONDENT, 

Civil Procedure Code (Act V ‘of 1908), s. 185 (2)— 
Income Tax Ofiser, whether ‘tribunal'—Party going 
to attend before such oficer, whether exempt from 
arrest. 

An Income Tax Officer isa ‘tribunal’ within the 
meaning of s. 135 (2), Civil Procedure Code, and a 
person is” therefore exempt from arrest while he is 
on his way to appear before an Income Tax Officer 
in compliance with a notice issued by that officar 
under s., 23 (2) of tke Income Tax Act, In re 
Punamchand Manaklal (1), referred to. 


Misesllaneous First Oivil Appeal from an 
order of the Subordinate Judge, First Oless, 
Lahore, dated the 19th December, 1931. 

Messrs. Ram Lal and Kahan Chand, for 
the Appellant. 4 

Mr, Daulat Ram, for the Respondent, 


Judgment,—A warrant for the arrest 
of the appellant Basheshar Nath Khanna 
was issued by the Snbordinate Judge, 
First Olass, Lahore, of the 5th November, 


1931, and the appellant was arrested on the 


Mall on the 24th. When produced before 
the court the appellant presented an ap- 
plication alleging that when arrested he 
was on his way to appear before the 
Income-tax Officer in compliance with a 
notice issued to him by that officer under 
8. 23 (2) of the Income-tax Act and he 
claimed exemption from arrest under s, 
135 of the Code of Oivil Procedure. The 
learned Sudordinate Judga rejected the 
application holding thas the Income tax 
Officer was not a tribunal within the mean- 
ing of subs. (2) of that section and this 
is the question for determination before 
me. 

The matter is not free from difficalty 
as ‘tribunal’ is nowhere defined in the 
Code. S2zction 37 of the Income tax Act 
on which Mr. Ram Lal principally relies, 
however, affords some help. The section 
in question, while it does not expressly 
make an lncome tsx Officer a court or a 
Judge, does confer certain specified powers 
on such an officer in order to enable him 
to assess income-tax in as reasonable or 
equitable a manner as possible, He is, 
therefore, given the same powers as vested 
ili a court under the Oode of Civil Pro- 
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cedure as regards enforcing the attenda- 
nce of any person and examining him on 
oath or affirmation, compelling the produc- 
tion of a document and issuing com- 
migsions for the examinaticn of witnesses, 
Proceedings before such an officer are also 
to be deemed to be ‘judicial procseding’ 
within the meaning of ss. 193 and 228 
and for the purposes of s. 196 of the Indian 
Penal Code. 

.The only authority which I have been 
able to find bearing on the point is a 
Full Bench decision of the Bombay High 
Courtin In re Punamchand. Manaklal (1), 
The question referred to the Fall Bench 
-was whether an Income-tax Collector is or 
is not a court within the meaning of that 
word as uced in cls, (b) and (c) of e, 195 
of the Oriminal Procedure Code, The 
decision was that an Income-tax Collector 
isa Revenue Court within the meaning of 
cls, (b) and (e) of s. 185. The Income-tax 
Act in force at that time was Act 11 of 
1886 and the Income tax Oollector under 
that Act meant the Ohief Officer in charge 
of the Revenue Administration of a district, 
and, in a Presidency town, any officer whom 
the Local Government, by notification in 
the Official Gazette, might, by name or 
by virtue of his office, appoint to be a 
Oollector for the purposes of the Act. In 
the present Act the Income-tax Officer 
means a person appointed to be an Income» 
tax Officer under s. 5 and such officers 
are to be appointed by the Oentral Board 
of Revenue to perform such functions in 
respect of such classes of persons or such 
classes of income and for such area as 
may be specified. Under es, 28 and 37 
of the Act of 1886 powers very similar 
to those conferred on an Income tax Officer 
under s. 37 of the present Act were conferred 
on an Income-tax Collector. Under e. 28 the 
Income-tax Ocllector has power to summon 
and enforce the attendance of witnesses 
compel them to give evidence and compel 
the production of documents as far as 
possible in the same manner as provided in 
in the case of a Civil Court by the (ode 
of Oivil Procedure, Further under s. 27 
any proceeding under s. 12 (power to 
require offiseras of companies to produce 
documents) or under Ohap. IV, which 
inclide3 s. 28, was to be deemed tobe a 
‘judicial prccseding’ within the meaning 
of ss. 193 and 228 of the Indian Penal 
Code. í 

Thus, ia my opinion, the position and 

(1)25 Ind. Oas, 333; 38 B, 642; 16 Bom, L, R, 446 
15 Or, L, J. 581, 
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atatus of an Income-tax Officer under the 
present JIncometax Act is more or 
jess the same as that of an Income-tax 
Collector under the Act of 1885 and as 
shown above for the purposes of cls, (b) 
and (c) of 5.125 of the Oode of Oriminal 
Procedure an Income-tax Collector was 
held to be aRevenue Court, I would, 
therefore, hold on the authority of the 
Bombay ruling and for the reasons given 
above that as an Income-tax Officer under 
the present Act is a Revenue Oourt for the 
purposea of cls. (b) and (e) of e. 195, 
Oriminal Procedure Code, he must be 
regarded as ‘tribunal’ within the mean- 
ing s. 135 (2) of the Oodeof Civil Procedure. 
In the circumstances the appellant Bashes- 
har Nath was exempt from arrest while 
on his way to appear before the Income-tax 


Officer. 

I accordingly accept the appeal and set 
aside the order of the lower Oourt and 
direct that the appellant be discharged 
from his arrest, which was ultra vires: 


parties to bear their own casts. 
A, Appeal accepted, 


_ 


OUDH CHIEF COURT. 
Second Civil Appeal No 329 of 1931, 
November 1, 1932; 

Waazre HASAN, O. J., AND 
BISHEJHWAR Nats, J. 

RAM KHILAWAN—PLaINtTIFF— 
APPELLANT 

versus 


GHULAM HASAN AND ANOTAER— 
DEFENDANT3— RE PONDENTS. 

Transfer of Property Act (IV of1882), ss. 58 (d), 68 
(a) {c),-Usufructuary mortgage —Delivery of posses- 
sion along with execution--Necessity of—Amendment 
of Transfer of Property Act in 1929—Mortgage of 
1918—Applicability of amended Act—Morigage— 
Intention that mortgagee should be able to realize 
mortgage money on failure to get possession 
—Competency of mortgagee to sue for decree for sale. 

In the case of a usufructuary mortgage, it is not 
necessary that delivery of possession should ac- 
company the execution of the deed, The require- 
ments of law will be satisfied if the mortgagor 
delivers such possession to the mortgagee as the 
mortgaged property, is capable of on the date of 
the mortgage. Marturu Subbamma v. Gadde Naray- 
ya (1), referred to. [p. 465, col. 1J] 

The Transfer of Property Amending Act of 1929 
does not govern transactions entered into and rights 
and liabilites created before the passing of the Act. 
The rights of a usufructuary mortgagee, whose 
mortgage was executed in 1918, are to be determined 
with respect to the law as it stood before the Amend- 
ing Act. [ibid.]i í 

Where according to the,terms of the personal 
covenant and of a mortgage deed, the intention is 
cleat that the mortgagee should be able to realize 
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his mortgage money from the property mortgaged 
in the event of the mortgagor failing to secure the 
mortgagee in possession of the security, it is open 
to the mortgagee to sue for a decree for sale of 
the mortgaged property. Narsingh Pariab v. Muham- 
mad Yakub (2), Sardar Singh v. Collector of Shah- 
jahanpur (4), referred to. Kashi Ram v Sardar Singh 
(3), distinguished. . [p. 465, col. 2.] 

Second Civil Appeal from an order, of the 
Sub-Judge, Gonda dated the 3rd August, 
1931. 

Mr. R. N. Roy, for the Appellant. 

Mr. Ghulam Hasnain Naqvi, for 
Respondent. 4 
. dJudgment.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Gonda dated the 3rd of August, 
1931, reversing the decree of the. Munsif 
eee dated the 28th of November, 

- In the suit, out of which this appeal 
arises, the plaintiff asks for a decree for 
sale of a one anna 3 pies zamindari share 
situate in the village of Agis, Tahsil. 
Utraula, in the Diatrict of Gonda and in 
the alternative for a decree for possession ` 
of the same on the basis of a deed of. 
mortgage dated the 16th of May, 1918.’ 
The deed was executed by one {mdad 
Husain in favour of Ram Khilawan the 
plaintiff, Imdad Husain hss since died’ 
and the defendants of the suit are his 
heirs in possession of the property in- 
ques‘ion. ; 

The court of first instance gave a decree 
to the plaintiff for esle of the mortgaged 
property. On appeal by the defendants, 
however,the learned Subordinate Judge set 
aside the decree of the court of firat instance 
and in lieu thereof granted a decreé for- 
possession. The question which the learned ' 
Subordinate Judge has decided is form- 
ulated by him in the following words :— 

“Whether the plaintiff is entitled to get a decree. 
for sale of the mortgaged property according tothe . 
terms of the deed.’ 

In answering this question he first held 
that the deed of mortgage insuit evidenced 
a usufructuary mortgage pure and simple, ` 
Then he found that the mortgage was 
not accompanied with delivery of posses-, 
sion of the mortgaged properly to the, 
mortgagee. To those premises he applied . 
the law conisined in a. &8, cl. (d), of the 
Tranefer of Property Act, 1882, as amend: 
ed by Act XX of 1929, ahd came to the 
conclusion that the pleintiff is entitled to 
a decree for possession. As to the Full 
Bench decision in Marturu Subbamma v., 


Gadde Narayya (1) the learned Subordinate 
(1) 43 Ind. Gas. 4;41 Mad. £59; 33 M. L. J. 623; 
G B) L, T, 429; 6 L, W., 738; (1917) M, W. N, 828 


the 


1933- 


Judge's opinion was that it ceased to be 
good law since the amendment referred io 
above, 

_ The second- ground of the learned Sub- 
ordinate Judge’s decision is that the 
personal covenant on the part of the mort- 
gagor contained in the deed of mortgage 
to repay the mortgage-money in the event 
of any disturbance in the morigagae’s 
possession did not entitle the plaintiff to a 
‘decree for sale. 

In applying the law as amended to 
this case the learnsd Subordinate Judge 
overlooked the facts that the amendment 
doss not govern transactions entered into 
and rights and liabilities’ crested before 
the passing of the Amending Act of 1929 
—Vise s, 63 of Act XX of 1929. The ‘deed 
of mortgage in suit was executed, as we 
have already said, in May, 191%. The 
relief, therefore, which the plaintiff prays 
for cannot be restricted to the decree for 
possession only and his right must be 
determined with reference to the law as 
it stood before the passing of the Amend- 
ing Act of 1923. In the Madras case 
(Supra) it was held that where a mort- 
gagor fails to deliver possession to his 
mortgages the mortgageis not a usufractu- 
ary mortgage within the meaning of a. 58 
(d) of the Transfer of Property Act and 
the mortgagee is entitled to bring a suit 
for sale of the mortgaged property. If 
this view means that delivery of posses- 
sion physically must aczompany the execu- 
tion of the mortgage, with great respect 
we ‘are unable to follow it, Olausa (d) of 
s, 58 of the Transfer of Property Act 
before it was amended stood as follows :— 

“Where the mortgagor delivers possession of the 
mortgaged property to the mortgagee, and authorizes 
him to retain such possession until payment. of 
the mortgage-money, and to receive the rents and 
_ profits accruing from the property and to appropriate 
them in lieu of interest, or in payment of the 
mortgage-money, or partly in lieu of interest and 
partly in payment of the mortgage-money, the 
transaction is called an usufructuary mortgage and 
the mortgagee an usufructuary mortgagee,” 

We are of opinion tnat tne require- 
ments of law will ba satisfied if the mort- 
gégor delivers such possession to the 
“mortgagee as the mortgaged proparty 


is capable of on` tha date of the 
mortgage. The contrary opinion 
would seem to exclude a posses- 
sory mortgage from the category 
of usufructuary . mortgages where the 
mortgaged property is previously 


mortgaged with possession and is not on 
the. date of the subsequent mortgage in 
the actual possession of the mortgagor, 
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We do not think that this could have 
been the intention of the Legislature. In 
the present case as a matter of fact there 
was a prior mortgagee in possession and 
the whole object of the mortgage in suit 
was the redemption of that mortgage. 
Farther in the circumstancss of this case, 
we are of opinion, that a declaration on 
the part of the mortgagor contained in 
the deed of mortgage that he has delivered 
possession to the mortgages of the interest 
which he was mortgaging amply met the 
requirements of the law. 

On the facts as they have haopened 
the plaintiff is clearly entitled to sue the 
mortgagor for ths morigage-money under 
el. (c) of 6.68 of the Transfer of Property 
Act, 1882, and having regard to the 
personal covenant contained in the deed 
of mortgagə to which reference has already 
been made also under cl. (a) of the same 
section which is as followa:— 


“Where the mortgagor binds himself to repay the 
same.” 


lt is clear to our mind that when the right 
to suefor the mortgage-money has arisen 


_ under oneor the other of the clauses of s. 68 


it must be held that “the mortgage-money 
has become payable’ to the mortgagee 
within the meaning of s. 67 of the Act of 
1882—See Narsingh Partab v. Mohammad 
Yakub (2) bat a3 provided by the same 
section “a usufructuary mortgagee as such” 
has no- authority to institute a suit for 
sale. The real question therefora for de- 
cision is whether the plaintiff of this 
suit is a pure usufructuray mortgagee or 
nos. 

We are of opinion that having regard 
to the personal covenant and to the terms 
in whichitiscouched in the present deed 
of mortgage we must hold that the inten- 
tion wasthat the mortgagee should be 
able to realize his mortgagse-money from 
the property mortgaged in the event of 
the mortgagor failing to secare the mort- 
gagee inthe possession of the security, 
Against this conclusion the learned Sub- 
ordinate Judge refers toa decision of the 
High Oourt at Allahabad in Kashi Ram 
v. Sardar Singh (3), The personal coven- 
ant contained in the mortgage involved 
in the Allahabad case materially differs 
from the covenant in the present ca:e and 
one deed cannot be construed according 


(2);116 Ind. Cas. 414; 56 L A. 299; 33 0. W. N,693; 
A. I.R. 1929 P O. 139; 490. L. J. 5x8; 31 Bom. 
L.R. 825; (1929) A.L. J. 581; 30 L. W, 87; (1929) 

. Wa N. 635; 4 Luck. 363 (P. O.) 

(3) 28 All, 157; A. W, N, 1905! 226, 


- 466 l 
toa decision given upon 
framed in different terms. 

Bhe learned Advocate for the appellant 
drew our attention to a decision of a 
Bench of the late court of the Judicial Com- 
missioner of Oudh in Sardar Singh v. 
Collector of Shahjahanpur (4). On the 
construction of. the deed kefore him the 
learned Judicial Commissioner held that 
the personal covenant to pay on the part 
of the mortgagor implied a right in the 
mortgagee to sue for sale of the mortgaged 
property. Thisdecision may be perfectly 
correct on the facts of that case and one 
of the important facts found was thatthe 
mortgage in question in that case was 
an ancmalous mortgage. 

Accordingly we allow the appeal, eet 
aside the decree of the court below and 
restore the decree of the court of first 
instance with costs in all couris. Inthe 
preliminary decree to be prepared under 
O.. XXXIV, r.40f the Code of Civil Pro- 
cedure, a period of six months from to day 
will be allowed to the defendants for pay- 
ment of the mortgage money, 

Appeal allowed, 


another deed 


N. JA. 
(4) 100. 0.14, 
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BOMBAY HIGH COURT, 
Oivil Application No. 70 of 1930, 
February 22, 1932, 

RANGNEKAR, J 


JAMSHEDJI FRAMJI HAVEVALLA~— 
APPLIOANT 
versus 
PESTONJI OAWASJI GONDA— 
OPPONENG, 


E Provincial Insolvency Act (V of 1920), ss, 28 (2), 84 
(2), 44— Debt contracted after presentation of petition 
but before adjudication—Whether provable in in- 
solvency—Suit to recover such debt—Maintainability. 

Having regard to the scheme of the Provincial 
Insolvency Act and the express language of s. 34 (2) 
therein, a debt contracted after the presentation of a 
petition in insolvency but before an order of adjudi- 
cation is provable in insolvency. Consequently, a 
suit to recover such a debt is not maintainable without 
leave of thecourt under s.28(2) before discharge of 
the insolvent. After discharge, a suit to recover the 
debt will be barred by s. 44. 

Oivil Application against an order passed 
by the Ohicf Judge of the Court of Small 
Oauses at Bemtay, in Suit No. 2787906 of 
1929, 

Mr. V. G., Dalvi (with him Messrs. Y. V. 
Dixit and B,N. Gokhale}, for the Applicant. 

Mr. S. E. Bamji, for the Opponent. 

dJudgment.—Thisis an application in 
revision from a decree made by the Ohief 
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Judgeof the Oourt of Small Causes at 
Bombay and confirmed by the Full Court 
of that Court, by which the plaintiff's suit 
was dismissed. 

The facts are as follows: On July 31, 
1924, the opponent filed a petition for an 
order of adjudication in the Insolvency 
Court at Dahanu, and an order of adjudica- 
tion was made on January 19, 1425. It 
was subsequently found, however, that one 
of the creditors was not duly served with 
the notice prescribed by the Provincis! 
Insolvency Act. Thereupon the learned 
Subordinate Judge set aside the order 
made on January 19, 1925, and directed 
fresh notices to be issued and served on 
all the creditors. k 

Itis not clear under what provision of the 
Provincial Insolvency Act this order was 
made. It seems, however, from the record 
that all that was intended by the learned 
Subordinate Judge in making the orcer 
was to let further proceedings etand 
over until notices were issued and served 
on all the creditors, 


Thenotices ordered by the Court were 
duly served, and on April 12, 1426, an order 
of adjudication was made. In the mean- 
while, however, the opponent on April J, 
1926, executed a promissory note for 
Rs. 1,000 in favour of the petitioner. The 
insolvent ultimately obtained hia discharge 
in July 1927. In 1929 the present suit was 
filed on the promissory note in the Small 
Cause Court. 

In the course of the hearing of the 
suit, the learned Ohief Judge raised a 
point whether the suit was maintainable 
having regard to the provisions of the 
Provincial Insolvency Act, He held that 
the debt evidenced by the promissory 
note was provable in insolvency, and 
therefore asno leave was obtained, under 
8. 23, sub-s. (2), the suit was barred. He 
further held that the suit was barred 
The learned Judge 
therefore, dismissed the suit. His decision 


“was confirmed by the Full Court of the 


Small Causes, The petitioner now applies 
in revision, and the question is whether 
the decree of the lower Oourt is right. 


I may state at once that it is difficult 
to see how on the facts s. 28 (2) applies. 
Itis clear from the terms of that section 
that leave of the Court is necessary when 
& suit has to be filed “during the pend- 
ency of the insolvency proceedings.” Here, 
the proceedings had terminated as the 
insolvent bad obtained his discharge in 


1983 


Na and the present suit was filed in 
1929, 

. On the other hand it is clear that if the 
debt in question was provable in insolvency, 
a suit to recover it would be barred by 
8.44 of the Act. Acreditor who fails to 
prove fora debt which is provable in 
insolvency cannot efter the discharge of 
the insolventsue him for it. The debt is 
barred by the discharge under s. 44 of 
the Act. 

The only question, therefore, is whether 
this debt which was contracted after the 
presentation of the petition for an order 
of adjudication but before the order of 
adjudication was made is provable in in- 
solvengy. If it is, s. 440fthe Act would 
bar the suit, 

Mr, Dalvi for tha pstitioner says that 
s. 34 (2), which deals with the question of 
debts provable in insolvency, should be 
read with s. 28 (7) of the Act, and that 
"so reading the sections, the debt was not 
provable in insolvency. 

Broadly speaking the scheme of the Act 
is, that in Part I the Act deals with the 
Constitution and Powers of the Court. In 
Part Il Proceedings from Act of Insolvency 
to discharge are dealt with, and it is in this 
part that the two material sections are 
placed. This part is divided in (a) Acts 
of Insolvency, (b) Petition, (c) Order of 
Adjudication—and this includes s. 28, (d), 
Proceedings consequent onor Jer of adjudi- 
cation including e. 34, (e) Annulment of Adj- 
udicatiòn, (f) Compositions and schemes of 
arrangement, anc (g) Discharge. It is un- 
necessary to refer to rest of the. Act. 
Section 28 deals with the effect of the 
order of adjudication. Sub-section (7) of 
the section runs as follows: 

“(7) An order of adjudication shall relate back 


to, and take effect from, the date of the presentation 
of the petition on which it is made,” 


The section gives legislative sanction 
to the well known doctrine of relation 
back, and what it means is that the title 
of the receiver relates back to and com- 
mences at the date of the presentation of 
the petition on which the order of adjudi- 
cation is made. The result of the ap- 
plication of the doctrine ig merely this, 
that the Receiver is deemed to be the 
owner of the property from the date of 
the presentation of the petition, and as 
such, ke is entitled to impeach all dealings 
of the debtor even prior to the date of the 
adjudication unless the same are protested 
by s. 55of the Act. The further result 
is that the debtor cannot after the date 
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of his insolvency, that is the date of the 
presentation of the petition, enter into any 
transaction in respect of his property which 
will bind the receiver, 

The next point is that the whole of the 
8. 28 deals with the question of the proper- 
ty of the insolvents, and that is clear 
from the language of the section. It will 
thus be seen that the section has nothing 
to do with the debts provable in inaol- 
vency, and that subject is dealt within 
8, 34 (2). 

Turning to s. 34 (2), there are two points 
of time indicated for the purpose of ascer- 
taining what debts are provable under the 


Act. The first is the date of the ad- 
judication order and the second 
is the date of discharge. The plain 


meaning of the section is that all debts 
and liabilities, present or future, certain 
or contingent, to which the debtor is sub- 
ject at the Jata of the order of adjudication 
or to what he may become subject before 
his discharge by reason of any obligation 
incurred before that date, are provable in 
insolvency. 

Here the debt was contracted before the 
adjudication order and therefore;was clearly 
provable, Mr. Dalvi says that the order 
of adjudication goes back to the presenta- 
tion of the petition, therefore the debt was 
not existing at the date of the petition, 
and therefore not provable. But the 
express language prescribing the terminus 
a quo for ascertaining the debts provable 
in insolvency is against the contention, To 
accept the argument would lead to an 
absurdity. It means this thatan insolvent 
can contracta debt even after insolvency, 
which he is forbidden to do by the Act 
and the policy of the law. In the case of 
a debt existing at the date of the presenta- 
tion of the petition the debt is provable, 
This means the creditor cannot recover it 
by action either before or after discharge. 
Before discharge the action cannot be 
commenced without the leave of the Court 
and no leave would bə granted in such a 
case. After discharge the suit would be 
barred under s. 44 of the Act. If Mr, 
Dalvi's'argument is correct it meansthis that 
if a debt is contracted after presentation 
of the petition bat before adjudication 
order, the creditor can sue the debtor. 
Section 46 (2) of the Presidency-towna Insol- 


vency Act saya: — 

“A person having notice of the presentation of any 
insolvency petition by or against the debtor shail 
not prove for any debt or liability contracted by the 
debtor subsequently to the date of his so haying 
notice,’ 


483° 
That: means thatifadebt is contracted 
before the order of adjudication the creditor 
can sue forit ifhe has no notice of the 
presentation of the petition by or against 
the debtcr. But where tke  creditcr 
has notice, the debt is not non-provable. 
It is a provable debt, but the creditor 
having notice is under a personal disability 
to prove. In such a case he has no remedy. 
This sub-section is not contained in the 
Provincial ingolvency Act. It follows 
therefore, that a creditor who advances 
money to the debtor before an order of 
adjudication is entitled to prove under 
the Act even if the advance was made after 
notice ofthe presentation of the petition. 
(See Law of Insolvency, by Mulls, p. 284). 

In my view, having regard to the scheme 
of the Act and the relative position of ihe 
two sections and the express language of 
s. 54 (2), a debt contracted after the pre- 
sentation of the petition in insolvency but 
before an order of adjudication is provable 
in insolvency. I think, therefore, that the 
lower Oourts were right in dismissing the 
suit. 

Apart from the merits of the case, it 
seems to me there is considerable force in 
the argument of the opponent's Counsel 
that no revisional application under s. 115 
of the Oivil Procedure Code lies in this 
cage. 

‘In the result, the rule is discharged with 
costs, 

N./A, Rule discharged, 


ee 


_ OUDH CHIEF COURT 
First Oivil Appeal No. 73 of 1931 
October 28, 1932. 
Wazir Hasan, C.J., AND BISHESHWAR Natu, J, 
Babu DAULAT RAM—Derenpant— 
APPELLANT 

A versus 

INDARJIT AND oranss— Puainrirra— 

F RESPONDENTS, 

Transfer of Property Act(V of 1882), s, 55 (4) (b) 
— Amount left by vendor with vendee for payment to 
previous creditors—Whether portion of ‘unpaid 
purchase-money'—Limitation Act (IX of 1908), Sch. I, 
Art. 182—A pplicability—Cause of action, when arises. 

Where a sum of money is left with the vendee under 
a sale-deed by the vendors for the purpose of satisfy- 
ing the claims of certain previous creditors of the 
vendors, this is a portion of the ‘unpaid purchase- 
money’ within the meaning of 8. 959) (4) (b), Transfer 
of Property Act, and the vendor is entitled to a charge 
upon the property sold for this amount of the unpaid 
purchase-money that has remained in the hands of the 
yendee and Art. 132, Limitation Act, governs a suit 
torecover such amount. Abdullah Beary v. Mam- 
malli Beary (1), not followed, Webb v, Macpherson (2), 
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Sivasubramania Ayyar v. Subramania Ayyar (3); 
Meghraj v. Abdullah Khan (4} and Rama, Nand v. 
Sheo Das (5), referred to, [p. 469, col.{2.] 

In a case fof the nature the vendor can sue for 
recovery of the money reserved ifthe vendee makes 
default, It is not necessary to give a cause of action 
to the vendor that he must pay the creditors. tt 

Appeal against an order of the Additio- 
nal Subordinate Judge, Gonda dated the 
8th April, 1931. 


Messie. H. D, Chandra and Sri Ram, for 
the Appellant, 

Mr. Hyder Husein and Dr. Qutubud- 
din Ahmad, for the Respondents. 

Judgment.—This is the defendant's 
appeal from the decree of the Additional 
Subordinate Judge of Gonda dated the 
8th of April, 1931. The facts are as 
follows:— 

On the 25th of July, 1923, the plaintiffs- 
respondents sold certain plots of land to the 
defendant for a sum of Rs. 24,000, Oa the 
date of theeale the vendors stood in. 
debted under several mortgages to other 
persons in the sum of Rs. 2,600, The 
vendee was left in possession of this sum 
of money with directions that he was to 
pay the previous creditors. He has not 
paid them and the object of the suit, out 
of which this appeal arises, is to recover 
the aforementioned sum of Rs. 2,600 from 
the defendant as unpaid purchase-money 
together with interest thereon. On the 
facts stated above, the plaintiffs are 
prima facie entitled to the decree which 
the court below has granted to them; 

The validity of the decree is, however, 
challenged mainly on three grounds. It 
is urged, inthe fret place, that the court 
below was wrong in ordering a sale of the 
property sold under the deed of the 
25th of July, 1923,in the event of default 
in payment of the sum’ decreed on the 
ground that the sum of Rs, 2,600 left with 
the defendant purchaser to pay the pre- 
vious creditors of the plaintiffs was not 
a charge on the property sold. The second 
argument was ibat thesuit was barred by 
limitation butonly in the event of the 
euccers of the first contention. Lastly, it 
was argued that the claim for the recavery 
of the sum of Rs. 2,40U was premature on 
the ground that the previous creditors with 
the exception of one creditor have not 60 
far heen eatisfied by the plaiatifis. A sub- 
sidiary point was alsourged that having 
regard to the conduct of the plaintiffs sub- 
sequent to the deed of ssle, they were not 
entitled to any interest on the unpaid 
purchase money and that the rate of 
interest, that is 9 per cent, per.annum 
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allowed by the court below in favour of 
the plaintiffs was excessiva. 

After hearing the learned Counsel for the 
appellant we have come to the conclusion 
that the decree of the court below should 
be maintained in all respecte, 

The first question to bedecided is as to 
whether the sum of Rs. 2,600 left with the 
vendee under the saledeed ofthe 25th 
of July, 1923, by the vendors for the pur- 
pose of satisfying the claims of certain 
previous creditors of the vendora is or is 
not a portion of the ‘unpaid purchase 
money’ within the meaning ofcl, (b) of sub- 
s. (4) ofs. 55 ofthe Transfer of Property 
Act, 1882. It was argued on the authority 
of a decision of the High Oourt at Madras 
ia Abdulla Beary v. Mammali Beary (1) 
that the question just now formulated by 
us should be answered in the negative, 
Theargumentis this, The covenant in the 
deed of sale under which the vendee 
agreed to pay the previous debts of the 
vendors to the latter's creditors constitutes a 
contract contrary to the statutory right of 
the vendors under cl. (b) of sub-s. (4) of s. 55 
of the Transfer of Property Act. We are 
unable to accept this argument. It 
appears to us that the test as to what 
would constitute a contract contrary to 
the statutory right of the vendors to recover 
any portion of the purchase money by 
sale of the property sold was laid down 
by their Lordships of the Judicial Oommit- 
tee in the case of Webb v. Macpherson (2). 
Taeir Lordships obssrved that the 
charge: 

“ig not excluded by a mere personal contract to 
defer payment ofa portion of the purchase-money 
or to take the purchase-money by instalments 
nor is it... excluded by any contract, covenant, or 
agreement with respect to the purchase-money which 
is not inconsistent with the continuance of the 
charge” 

Ia the covenant contained in the deed of 
sale, on which the defendant relies, in other 
words in the direction given to the vendee to 
pay a certain portion of the purchase-money 
to the previous creditors ofthe vendors, 
we fail to discover any element of inconsis- 
tency withthecontinuance of the charge. 
The vendors had aclear statutory charge 
in their favour. This is not disputed, 
Will itbe a right inference to draw from 
the covenant referred to that vendors 
waived this statutory right? We think 
not. Wemay further point out as was 
pointed out by Seshagiri Ayyar, J., in the 


(1) 5 Ind. Cas. 87; 33 Mad. 446; 7 M. L. T. 376. 
(2) 801. A, 238; 31 0.57; 8 O. W.N.41; 5 Bom. L, 
R. 838; 13 M. L. J. 389; 8 Sar. 554 (P. 0.) 


DAULAT BAM v., INDARJIT, 


469 


caseof Sivasubramania Ayyar v. Sub- 
ramania Ayyar (3) that:— 

“The statute itself bys. 55 (5) (b) enables the 
vendor to direct it (purchase-money) to be paid to any” 
person henames.” 

We also agrea with the learned Judge's 
observation that ths obvious inference 
is that ths purchase-money does not lose 
its character assuch by the direction to 
pay to another. The cass in Sivasubra- 
mania Ayyar v, Subramania Ayyar (3) is a 
Full Bench decision by whith ths case of 
Abdulla Beary v. Mammali Beary (1) was 
expressly overruled. In placing the earlier 
casa before us the lsarned Advocate for 
the defendant-appellant also brought to our 
notice the fact that that case was overruled 
by the decision in Sivasubramania Ayyar 
v, Subramania Ayyar (3) but that he adopt- 
ed the reasoning employed inths earlier 
decision in support of his argument 
addressed to us. Having regard to this 
aspect of the learned Advocate'’s argument 
we have ccasidered the reasoning employed 
in Addullla Beary v. Mammali Beary (1) on 
its own merits but with great respect 
we find ourselves unable to accept it as 
sound, Theview which we are taking is 
supported by a series of decisions of the 
High Oourt at Allahabad, for instance 
Meghraj v. Abdullah Khan (4) and Rama 
Nand v. Sheo Das (5). We hold therefore, 
that the opinion of the court below that 
the plaintiffs are entitled to a charge 
upon the property sold for the amount of 
the unpaid purchase-money that has 
remained in the hands of the defendant is 
correct, 

Having regard to our finding stated in 
the preceding paragreph of this judgment 
little nesd be eaid on the question of 
limitation. If thesum claimed isa charge 
on the property sold, Art. 132 of the First 
Schedule of the Limitation Act, 1908, 
clearly applies. We have already held that 
such achargedoes exist in the present 
case and it is agreed that if Art. 132 applies 
the suit is within time, 

The contention that no cause of action 
has arisen to the plaintiffs for the claim 
which they have madeinthis suit for the 
reasons that they have not satisfied the 
previous creditors yet hes no substance 
whatsoever. We are not here concerned 
with the vendor’s conduct in paying or 
not paying theircreditors. We have held 
that the vendee was laid under an obliga- 


tion to pay apart of the purchase-money to 

(3) 37 Ind. Oas. 429; 39Mad. 997 31M, Ti, J. 
530; (1916) 2 M, W. N. 506; 20 M.L, T, 375;4 L. W 
415 (F. B.) 
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the creditors of the vendors and he has 
failed to doso. In the circumstances there- 
fore the vendors’ statutory right to recover 
the unpaid purchase-money by sale of the 
property sold arises and there is nothing 
in the defenceto this suit which can ke 
deemed to have the effect of negativing i‘. 
We accordingly reject this contention also. 

As regards the defendant's liability to 
psy ` interest we may only refer tothe 
provision ofc]. (b) of subs. (4) of s. £5 of 
the Transfer of Property Act. Under that 
provision the defendant is clearly liable for 
interest on the unpaid portion of the 
purchase-money. It was said that the 
defendant may be relieved of this statutory 
liability in consideration of the fact that 
the vendors brought a suit for cancellation. 
of the sale-deed of the 25th of July, 1923, 
and finally lost it. We do not think that 
we have any power to deprive the plaintiffs 
of their statutory right ta recover interest 

` by such equitable considerations. But 
apart from that the final decree ‘in the suit 
for cancellation of the deed of sale awarded 
costs to the defendant as against the 
plaintifis ofthat suit andthe equities if 
any arising out of the fact that such ga suit 
was instituted were thereby satisfied. 

We were also asked to reduce the rate 
of interest which the court below has fixed. 
‘We are unable to accede to this prayer. 
Nine percent per annum is generally beid 
to be a reasonable rate of interest and indeed 
8.72 ofthe Transfer of Property Act, 
1882, prcvides for such a rate in favour 
ofa mortgageein possession fcr certain 
experses that Le may incur in respect of 
the mortgaged property. We may say that 
in the particular circumstancesof this case 
nine percent. per annum is not an un- 
reasonable rate of interest, 

The appeal, therefore, fails and is dismies- 
ed with costs. 

N./a. Appeal dismissed. 

(4) 25 Ind, Oas. 208; 12 A. L. J. 1034. 

(5) 60 Ind, Oas. 933; 43 A. 314; 19 A. L. J. 58, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Appeal No. 4 of 1931, 
December 11, 1931. 

Aston, A. J. O. 

In re MOCURLEY 
Ex parte JETHANAND LALOHAND. 

Insolvency—Assignee’s power to scrutinize claims— 
Claim based on promissory note—Burden of proof as 


to receipt of consideration—Negotiable Instruments 
Act (XXVI of 1881), s. 118 (a). 


The Official Assignee like the Trustee in Bankruptcy 


In re MO OURLEY. 
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represents the general body of creditors and is em- 
titled to go behind the covenant in amortgageor 
a stated account and to require satisfactory evidence 
before admitting proof that a claim represents a 
genuine debt. Hecan scrutinise claims and no judg- 
ment recovered against the bankrupt, no covenant 
for payment given by on account stated by him can 
bind the Trustee in Bankruptcy or deprive him of his 
right to investigate theclaim. Inre Van Laun, Ex 
parte Pattullo (1), In re Van Laun Chatterton (2), 
and Ram Lal Tandon v. Kashi Charan (8), relied 


on. 

The burden of proofof receipt of consideration by 
an insolvent regarding a promissory note on which 
a claim in insolvency is based is on the claimant and 
not on the Official Assignee, despite the provisions of 
s. 118 (a), Negotiable Instruments Act, 


Miscellaneous Appeal against an order of 
the Official Assignee, Court of the Judicial 
Commissioner of Sind. 

i Mr. Jhamatmal Valiram, for the Åppel- 
ant, 

Judgment.—Tbis is an appeal against 
the order of the learned Official Assignee 
rejecting the apvellant’s claim in Insolvency 
No. 46 of 1930, In re McOurley, except for a 
sum of Rs. 200 and interest and Rs. 30 and 
interest in respect of two „promissory notes 
dated 29th November, 1929. 

The appellant contends, in the first place, 
that the learned Official Assignee erred in 
placing the burden of proof as to considera- 
{ion of the promissory notes on the appellant; 
he relies on s. 118 (A) of the Negotiable 
Instruments Act, contends that prima facie 
there was a presumption that consideration 
was paid. According to the claimant full 
consideration was paid for the two promis- 
sory notes of Rs, 800 and Rs. 100; according 
to the insolvent he borrowed a sum of 
Rs, 200 and one Highfield stood surety and 
boih executed the promissory note for 
Rs. €0€, With regard to the second promis- 
sory,note the insolvent states that Highfield 
borrowed Rs, 30 and he, the insolvent, was 
his surety and both executed the promissory 
note for Rs. 100. 

The case seems to me very similar to that 
in Miscellaneous Appeal No. 2 of 1931 de- 
cided by my brother Rupchand, A. J. O. 
There too the first contention was that the 
burden of procf had been wrongly placed 
by the Official Assignee. It was pointed 
out that there was no substance in the first 
point, The Jaw requires a creditor of the 
ineolvent to prove his claim, the burden is 
therefore, on him to prove his claim and 
not on the Official Assignee. The rights as 
between the Official Assignee and the 
cleimant are entirely distinct from those 
between a debtcr and a creditor, for the 
Official Assignee like the Trustee in Bank- 
ruptcy represents the general body of ere- 
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ditors and is entitled to go behind the 
covenant in a mortgage or a stated account 
and to require satisfactory evidence before 
admitting proof that the claim repressnts a 
genuine debt. (See In re Van Laun, Ex parte 
Patiullo (1)] confirmed in appeal in In re 
Van Laun, Ex parte Chatterton (2) where 
it was held the Trustee in Bankruptcy can 
scrutinise claims and that no judgment re- 
covered against the bankrupt, no covenant 
for payment given by, or account stated by 
him can bind the Trustee in Bankruptcy 
or deprive him of his right to investigate 
the claim. The Trustee is entitled to go 
behind such forms to get atthe truth. See 
also the decision of the Allahabad High 
Oourt in Ram Lal Tandon v. Kashi Charan 
108 Ind. Oas. 147 (3). 

Reliance is placed on behalf of 
the appellant on three cases decided 
in England, viz, In re Tollemche, 
Ex parte Revell (4), In re Lennox, Hx 
parte Lennox (5) and In re Bleyth, Ex 
parte Banner (6). It is contended that be- 
fore the Official Assignee can go behind 
the facts stated in the promissory note and 
before he can go behind the presumption 
referred to in s.118(A) of the Negotiable 
Instruments Act, there must, at least be 
suspicious circumstances giving rise to the 
exercise of his discretion to use the powers 
which he possesses in the interest of the 
general body of creditors, and that in the 
absence of suspicious circumstances the or- 
dinary rules of evidence apply. In my 
opinion the cases relied on come far short 
of establishing the principle above mention- 
ed. In none of them was the rule laid 
down in Hx parte Kibble, In re Onslow (7) 
questioned. It was there stated that itisa 
settled rule of the Court of Bankruptey, on 
which the court has always acted, that the 
Bankruptcy Oourt can enquire into the 
consideration for a judgment debt, All 
that the court held was that as at present 
advised the court did not wish to lay down 
as a rule that the Bankruptcy Oourt should 
enquire into the consideration of judgment 
debts in every case even when there was 
nothing to show that grounds for an en- 
quiry existed, Ordinarily a judgment debt 
ought to be considered as binding. 

In In re Lennox, Ex parte Lennox (5) Lind- 
{3} (1907) 1 K. 3155. 
(2) (1907) 2 K. B. 43; 76 L. J. K. B 644; 97 L, T. 69; 


14 Manson 91; 23 T. R. 384. 
(31108 Ind, Oas, 147; 26 A. L. J. 241; A.I. R. 1928 


All. 380. 
(4) (1884) 13 Q. B. D. 720; 54 L. J.Q. B. 89; 51L. 
. 376; 33 W. R. 288. 
(5) (1885) 16 Q. B. D. 315; 55 L, J. Q. B. 45; 54 L, T, 
452; 34 W. R. 51, 
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ley, J, pointed out that where there were 
facts which threw great suspicion on a 
claim, an investigation ought to be held. 
Ia the present case, apart from the general 
law, it seems to me clear that there were 
suspicious circumstances, The claimant is a 
money-lender who has transactions to the 
extent of Rs. 10,010, but he keeps no books 
of account. The learned Official Assignee 
in my opinion, correctly emphasised this 
point. He was satisfied that the actual con- 
sideration forthe pro-notes for Rs. 800 and 
Rs. 100 was that alleged by the insolvent. 
He believed the insolvent’s word that only 
Rs 200 and Rs. 30 were received. I see 
no reason to differ from the view taken by 
the learned Official Assignee and according- 
ly, dismiss this appeal. 

N./4. Appeal dismissed, 

(6) (1881) 17 Oh. D. 480; 44 L. T. 908; 30 W. R 
4. 

(7) (1885) 10 Oh. A. 373; 44 L. J. K.B. 63; 32 L, T 
138; 23 W.R, 433. 





BOMBAY HIGH COURT. 
Second Civil Appeal No. 229 or 1929, 
March 2, 1132. 


BAKER, J. 
X. A. PINTO—PuaintiF F—APPRLLANT 


versus 
NARAYAN MALHARI MALI—Derenpant 
—RESPONDENT 

Transfer of Property Act (IV of 1882), s. 6?—Mort- 
gage—Combination of usufructuary and simple mort- 
gage—Rent note by guardian—Suit to recover mortgage 
amount—Liability of minor. 

Where A advanced money to the guardian of a 
minor on a mortgage, usufructuary inform but cons 
taining a clause directing profits to be applied 
towards satisfying interest and the balance if any 
towards the principal, and the deed also provided 
that if principal ani interest be not paid within 
five years the property should be sold to A, and on 
the same date as the mortgage deed, the guardian 
and his brother executed a rent note for the property 
but neither paid rent nor delivered possession of 
property to A: 

Held, ina suit by A after the expiry of five years 
for recovery of the mortgage amount that the plaintiff 
was entitled to recover the mortgage amount with 
interest. , 

When an instrument of mortgage gives a right 
to possession and also contains a covenant;to pay,thus 
presenting a combination of a usufructuary and a simple 
mortgage, the two rights are independent and the 
mortgagee may sue for sale although he may have 
given up possession, and the right accrues immediate- 
ly after the due date is passed Jag Sahu v. 
Rom Sakhi Kuer (1), relied on. Dutiambhat v. Kri- 
shnabhat (2), referred to. 

Second Civil Appeal from the decision of 
the District Judge of Nasik,in Appeal No. 
28 of 19-7, confirming that of the Subordin- 
ate Judge at Nasik, in Oivil Suit No. 369 


of 1925. 
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Mr. T. N. Walawalkar, for the Appellant. 
Mr. G. B. Chitale, for the Respcndent. ` 
Judgment.—This sppeal raises a little 
‘diffculiy. The plaintiff sued to recover 
Re, 1,400 cna mortgage bond dated Sep- 
tember 3, 1916, frcm the defendant, a minor. 
The mortgege was passed by the minor's 
uncle and guardian, and was with poesec- 
sion, Both courts below have found that 
the mortgage being with posseassior, 
although the plaintiff did not recover any- 
thing irom the lends he must ke debited 
with the profits which he ought to hava 
received and the mortgsge is paid off. The 
lower Appellate Court finds that the 
amount of consideration of the mortgage is 
Rs. 5£0, which is bindizg on the minor, 
but as the mortgagee did not use his best 
endeavours to collect the rents and profite, 
which according to his own admission are 
Rs. 148 a year, nothing is due on the 
mortgage. 
The plainiiff makes this second appeal 
snd in appeal it is contended that though 
the mortgage is in form a usufructuary 
morigage, it contains a clause by which 
the profits are to be applied primarily to- 
wards the interest, and the balance if any 
was to be taken towards the principel and if 
the interest and principal is not paid within 
five years the land was to be sold to the 
appellant and it is contended that this 
clause converts the mortgage from a usu- 
fructusry mortgage into a simple mort- 
gage and therefore the mortgagee has two 
independent rights and bas a right to 
bring the property to sale and he relies on 
Jag Sahu v, Ram Sakhi Kuer (1) where 
itiseaid quoting from another case that 
(page 355*) it is well settled that when an 
instrument of mortgega gives a right to 
possession and also contains 8 covenant to 
pay thus presenting a combination of a 
usufructuary and a simple mortgage, the 
two lights are independent and the mort- 
gagee may sue fcr sale although he may 
have given up possession and the right 
accrues immediately after the due date is 
paseed. He also relies cn Dattambhat 
Rambhat v. Erishnabhat (2, where it is held 
that where under a usufructuary mortgage 
the mortgage debt is made payable within 
a fixed pericd, the mortgage is not purely 
.a usufructuary mortgage, and the mort- 
gagee hae, in the absence of s contract to 


the contrary, the right to an order under 
(1) 65 Ind. Cas. €66; 1 Pat. 350; (1922) Pat, 58; 3 P. 
L. T. 332; A. I. R. 1922 Pat. 167. 
(2) 7 Ind. Cas, 446; 34 Bom. 462; 12 Bom. L. R. 
491, 
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£. 67 of the Trarsfer of Property Act that 
the property be sold after the debt had 
become payable, lt is contended by the 
learned Advocate for the respondent that 
this reference to five years is only a time 
limit and the guardian could not bind the 
minor by such an agreement at the time 
when the mortgage was entered into. The 
document is styled a posseesory mortgage. 
Oa the same-day the land was let tothe 
defendant's uncle and his brothers, not in 
the capacity of a guardian of the minor but 
it appears that nothing was recovered from 
them, and when the appellant went to 
take poscession, he was obstructed by the 
tenants’ wives, who prosecuted him in a 
criminal Oourt. The rent note is not exe- 
cuted on tehalf of the minor. The rate 
of interest in the mortgage is eighteen 
per cent, This appears to be marely nowi- 
nal as the rent note is for Rs. 148, and was 
intended to cover the interest. That works 
out at twenty-seven per cent. cn Rs. 550. 
I think the contention of the appellant 
ought to prevail in this case. It is proved 
that the minor has received the money for 
the purpose of paying off a prior creditor, 
and it seems that obstruction was offered 
to the plaintiff in taking pogsession of the 
land, criminal vroceedings being taken 
against him. Nothing was paid by the 
lessees, and although the mortgages failed 
to bring a suit, he did attempt to claim 
possession, but unsuccessfully. In these 
circumstances, I think he is entitled to the 
mortgage money plus interest at nine per 
cent. per annum from the date of the 
mortgage tothe date of the suit together 
with coste. The decree of the lower Oouré 
is set aside, and there will be a decree 
ordering that an account be taken of 


-what was due to the plaintif at the date 


of the decree for principal and interest on 
the mortgage together with costs, including 
coats of the appeal, the amount to be pay- 
able within six months from the date of 
the confirmation and counter-signature of 
the account together with subsequent 
interest at six per cent.: in default of 
payment the plaintiff to apply for an order 
under s. 15-B of the Dekkhan Agriculturists 
Relief Act, the defendants being agricul- 
turiste. 


n Ja. Decree set aside. 
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° PATNA HIGH COURT, 
Civil Revision Nos. 115 and 116 of 1932, 
September 16, 1932. 
JAMES, J, 
Khan Bahadur H. HAMID AND ANOTHER— 
PETITIONERS 
1ersus 
Mauivi ABDUL GHANI AND ANOTHER— 
Opposite Parry. 
Civil Procedure Code (Act V of 1908), s. 151— 


Consolidation of suits having little in common— 
Parties against consolidation—Revision— Inter- 
ference. 


Where in the exercise of its jurisdiction a court 
ordered consolidation of two suits which had very 
little in common and against the will of practically 
all the parties : : 

Held, that the order csuld not be regarded as a pro~ 
per exercise of the inherent power to consolidate 
suits, añd the High Court could interfere in revision. 
Kali Charan Dutt v. Manodabala Dasi (1), relied on 
Lee v. Arthur (2), Harwood v. Statesman Publishing 
Company Ltd, (3). referred to. 

Applications against an order of the 
Subordinate Judge, First Oourt, Gaya, 
dated the 19th September 1932, 

Mr. S. Jaffar Imam, Assistant Govern- 
ment Advocate, for the Petitioner. , 

Sir Ali Imam Messrs. Khurshaid Husnain 
and H, R. Kazimi, for the Opposite Party, 


Judgment —The plaiztiffin the litiga- 
tion out of which these applications arise 
was formerly District Hngineer under the 
Gaya District Board from which post he 
was dismissed in 1930. The Special Officer 
in chargeof the District Board drew ur 
at least three charges against the District 
Engineer, one of which was of fraud on 
the Board in connection with the sale of 
some Manila rope ostensibly purchased 
from Abdul Ghani. In the departmental 
proceedings this Abdul Ghani appears to 
have made statements supporting the 
charge and inclulpating the District En- 
gineer, The late District Engineer 
has now instituted two suits at Gaya. In 
the first suit he claims from the Special 
Officer and the District Board damages for 
wrongful dismissal and for libel. In the 
second suit he claims from Abdul Ghani 
damages for libsl, At the instance of 
Abdul Ghani the two suits were consoli- 
dated without notice to the Special Officer 
or to the District Board, who protested when 
they learnt what had happened; but the 
learned Subordinate Judge found that the 
balance of convenience lay in trying the 
two suits together, and declined to rescind 
his order of consolidation. The District 
Board and the Special Officar have now 
applied for revision of that order. 

On behalf of the petitioners it is argu- 


HAEID V. ABDUL GHANT. 
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ed that there is not sufficient unity or 
similarity in the matters in issue in the 
two suits to warrant their consolidetion 
against the wishes of every party except 
Abdul Ghani; since neither the plaintiff, 
nor the District Board nor the Special 
Officer consent to the consolidation. 
The two suits have this in common, that 
it may be necessary in each suit to con- 
sider evidence affecting the transaction 
regarding the Manila rope; though it 
doesnot appear that even on thia iesuo 
the position of the defendante in the 
two suits is exactly the same, Abdul 
Ghani has no concorn with the other 
issues in the suit against the District 
Board. 

Learned Counsel for tke petitioners 
citesin his favour the decision in Kali 
Charan Duit v Manodabala Dasi (1). 
Sir Ali Imam argues that the balance of 
convenience is on the side of consolida- 
tion and that the learned Subordinate 
Judge has inherent power to direct cone 
solidation cf trials where he finds it 
convenient to doso with which the High 
Court will notinterfere in revision. The 
decision in Kali Charan Dutt’s case (1) is 
baeed to some extent on the decision in 
Lee v, Arthur (2), from which as Mr. 
Khurshaid Hushain pointed out afier the 
conclusion of arguments, the court of 
Appeal diesented in Harwood v. Statesman 
Publishing Company Ltd. (3). In the latter 
case Lerd Justice Sankey remarked that 
Lee v. Arthur (2) could not be properly 
treated as authority forthe rule that thero 
can be no consolidstion without consent 
of parties unlers the issues to be tried are 
precisely similar. It is true that Lee v. 
Arthur (2) is cited in Kali Charan Dutt v. 
Manodabala Dasi (1) as authority for a 
rule that the issues in both the suits must 
be precisely the same; but learned Counsel 
for the petitioners did not cite that decis- 
ion as authority for such a propcsition 
recognising that it can never happen, 
(or practically never) that in two separate 
suits against different parties, all the issues 
are precisely the same. He cited the 
decision as authority for saying that in a 
proper case the High Court will interfere 
in revision with an order for consolidation 
made against the wishes of one or more 
of the parties, which isa different matter, 
and for which Kali Charan Dutt yv. Mano- 


(1) 15 Ind. Oas. 897; 17 O. W. L. 526; 16 O. L.J. 
591 


(2) (1908) 100 L. T. 61. 
(3) (1929) 141 L, T, 54, 
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dabala Dasi (1) does afford authority. In 
the present case it appears that ont of 
twenty-two witnesses summoned on behalt 
of the defendants in the suits only two 
are common to botb; and though Sir Ali 
Imam argues that there will be documents 
bearing on the matter of the sale of the 
Manila rope which will be common to both 
the suits, it does not appear that the fact 
that the determination of whether this 
purchase was made in good faith or not 
by the District Engineer on b:half of the 
District Board may have to be determined 
in each of the two suits affords such a 
general similarity of issues as to warrant 
consolidation against the wishes of the 
parties. Abdul Ghani has no concern 
with the other issues in the suit against 
the District Board. It would appear that 
the Subordinate Judge has acted with 
material irregularity in the exercise of 
his jurisdiction by ordering consolidation, 
against the will of practically all the 
parties, in twocases which have so little 
in common. It would be indeed most 
improper to force upon the District Board 
and the Special Officer, in conducting their 
litigation, association with a partner such 
as Abdul Ghani, with whom they do not 
desire to be associated; and I do not 
consider that such an order can be regarded 
as a proper exercise of the inherent power 
to consolidate suits. 

The order consolidating the two suits 
will accordingly be cet aside; and the 
trials will proceed separately. The applica- 
tions are allowed with costs: hearing fee 
one gold mohur in each case. 

N/a. Applications allowed. 





OUDH CHIEF COURT. 
Second Oivil Appeal No. 161 of 1931 
September 20, 1932. 
Bispesawak Nata AND Kiseu, JJ. 
KESHO PRASAD Anp 0TEERS— PLAINTIFES 
: — ÅPPELLANTS 
1ersus ` 

UPPER INDIA BANK, Lro. —DEFENÐANT 
— RE8SPONDENT. 

Oudh Estates Act (I of 1869), s. 88—Award of 
British Indian Association—Non-compliance with 
provisions of s. 88—Hffect of award—Charge— 
Necessity of registration of document creating charge 
—Transfer of Property Act (IV of 1882), 3. 39— 
Right of maintenance from profits of particular vil- 
lage—Applicability of section—Bona fide transferee for 
value. 

An award given by the British Indian Association 
cannot be treated asa decree ofa court of competent 
jurisdiction when the award does not comply with 
the requirements of s. 33, Oudh Estates Act, 
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Where a document purporting to create a changé 
has not been registered, it is inoperative to create a 
charge. KhooSain Ban v. Tan Guat Tean (1), referred 
to. 

Section 39, Transfer of Property Act, applies to 
the case of a person having a right to receive a part of 
his maintenance allowance from the profits of a 
particular village, and the right cannot be enforced 
against a bona fide transferee for valuable considera- 
tion. 


Second Oivil Appesl against the decree, 
of the District!Judge, Hardoi, dated the 23rd 
March, 1931, reversing that of the Munait, 
rout), Hardoi, dated the 25th November, 
1930, 


Mr. Radha Krishna, for the Appellant. 

Mr. Durga Dayal, for Mr. R. B. Lal, for 
the Respondent, 

Judgment —This is an appeal against 
the decision dated the 23rd of March, #931 of 
the District Judge of Hardoi reversing the 
decision dated the 25th of November 1930 
of the Munsif of that place. It arises 
out of a suit to recover arrears of guzara 
allowance alleged to be a charge on 
village Bhagaunda which is now in the 
poesession of the defendant-respondent. 

For the elucidation of the points in 
dispute, itis necessary to state in brief 
the earlier history of the case which has 
led up to the present litigation. On the 5th 
of July 1867 Naubat Rai, voredecessor-in- 
title of the plaintiffs made an application 
(Ex. A 1) tothe British'Indian Association 
claiming a one-fourth share in taluga 
Sarwan Baragaon sgainst Raja Fateh 
Chand and Raja Dhanpat Rai defendants, 
A committee of the British Indian Asso- 
ciation, by their judgment Ex A-2 dated 
the 7th of August, 1868, dismissed the suit 
but at the end they remarked that the 
defendants had been moved to allow 
maintenance tothe applicant as a favour, 
Next wehave an award of the committce 
of the British Indian Association (Ex. 1) 
in which it is stated that the plaintiff had 
agreed to accept Rs. 1,200 as guzara and 
that the defendants had agreed to give 
it, according to the rales of the British 
Indian Association. It further states that 
ths members cf the committee thought 
that it would be proper that the defen- 
dacts should give to the plaintiff a kham 
village in lieu of Rs. 600 and a pukhtadari 
village in lieu of the balance of Rs. 609 
and thet the plaintiff should have a decree 
against the entire village (pcssibly a 
mistake for taluga) Sarwan Baragaon, The 
concluding portion of the order is that 
a decree be passed in favour of the plain- 
tiff and his co sharers on condition of his 
filing a razinama Ex, 1 which is a certi- 
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fied*copy does not show the date of this 
order. We sent for the record from our 
record room and have found thst the 
original of this document bears the date, 
llth of July 1869. We have also an order 
of the Finencial Commissioner (Ex.6) dated 
the 11th of July 1869, which runs as 
follows :— 

“Naubat Rai has appeared before me this day and 
agreed to receive Rs. 1,200 profits from any village in 


fulfilment of his claim. The committee agree to 
amend accordingly. ’ 


It appears that Dhanpat Rai died leaving 
ason Raja Durga Prasad and that the 
estate of Raja Durga Prasad was taken over 
by the Court of Wards under its super- 
intendence. On the 30th of August, 1870, 
the Uollgctor of Hardoi sent a rubkar (Ex, 3) 
to the Superintendent of the Court of Wards 
asking him to specify some village with an 
income of Re. 600 for being given to Nautat 
Rai. Exbibit 4 dated the 19th of September 
1870 is a letter of Raja Durga Prasad saying 
that he was willing that lands in Mauza 
Khajauna yielding Re. 300 and the profits 
of Rs. 300 out of Mauza Bhagaunda be 
given to Naubat Rai. The Superintendent 
of the Court of Wards by his letter (Ex. 5) 
dated the 26th of September 1870 com- 
municated to the Deputy Commissioner the 
proposals made by Raja Durga Prasad. 
The plaintiffe’ case was that in pursuance 
of the above proceedings, their ancestors 
had been put in possession of certain lands 
in village Khajauna which are still in their 
occupation and thet they had been realizing 
Re. 300 per annum from the profits of 
village Bhsgaunda. It was further alleged 
that village Bhagaundsa had been sold in 
execution of adecree against Raja Durga 
Prasad and had been purchesed by the 
defendant whorefused to pay the sum of 
Rs. ¿00 per annum to which the plaintiff 
was entitled out of the income of village 
Bhagaunds. ‘The  plaintiffe, therefore 
claimed 8 decree for arrears of the guzara 
at the rate of Rs, 3v0 per annum together 
with interest by sale of village Bhagaunda, 

The defendant resisted the suit on the 
ground that the plaintifs were entitled only 
to a cash guzara which was not a charge on 
apy property. He aleo pleaded that he was 
a bona fide purchaser for consideration 
without any notice of the plaintiffs’ claim 
and that the plaintiff could not therefore 
enforce any payment of the guzara against 
village Bosgaunda in the hands of the 
defendant. 

The learned Munsif rejected the defend- 
artes pleas and decreed the plaintiffs’ claim, 
On appeal the learned District Judge was 


KESHO PRASAD ©, UPPAR INDIA BANK LTD. 


. Court. 


475 


of opinion that the plaintiffs have either 
realized or can realize the whole of Rs. 600 
for which Raja Durga Prasad was liable, 
from the landsin village Khajauna which 
were in their possession. On this ground 
he held that the plaintiffs could not claim 
any decree against the defendant and 
dismissed the plaintiffs’ suit. 

This appeal was originally fixed before 
us for hearing on the 2nd of February, 1932, 
When the appeal was argued the learned 
Oounsel forthe defendant-respondent was 
unable to support the decision of the 
District Judge on the ground on which it 
was based. 'The opinion we formed then 
was that the case had been very much 
mismanaged and we were not satisfied 
either withthe findings recorded by the 
trial Court or the manner in which the case 
was disposed of by the lower Appellate 
We therefore sent the case back to 
the trial Court for fresh findings on issues 
Nos. 3and 4 which are as follows:— 

3. Was Naubat Rai put in possession 
of Khajauna property in lieu of 
Re. 300 and was there a charge of 
ks. 300 on the profits of Bhagaunda 
as alleged by the plaintiffs. Ifeo 
or not to what effeci? 

4, Is the defendant not liable for the 
payment ofthe allowance in ques- 
tion alleged by him? 

The findings returned by the learned 
Munsif are that Nauoat Rai was put in 
possession of Khajauna property in lieu 
of Rs. 300 but that there was no charge 
created on the profits of Bhagaunda for 
the remaining Rs. 300. It has also been 
found that the defendant is a bona fide 
transferee for value without notice of the 
alleged charge and is not therefore liable 
for payment of the allowance in question 
to the plaintiffs. 

The first question which we are required 
to decide is whether the award made by 
the Oommittee of the British Indian 
Association satisfies the requirements of 
s. 33 of the Oudh Estates Act (I of 1869) 
and is enforceable asa decreas of a com: 
petent Oourt, This section provides that 
such awards, if approved by the Financial 
Commissioner of Oadh and filed in his 
Court within six months after the passing 
of the Act, will be enforceabie as a decree 
of a court of competent jurisdiction. 
The Act was passed on the 11th of Januery 
1809, Tne award Ex 1 and the order of 
toe Financial VUommiesicner are both 
dated the llth of July 1869. We have 
carefully examined the original file which 
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we cont for from our record room but have 
not been able to find anything to show 
whether the order of the ‘Financial Oom- 
missioner was passed before the award 
(Ex. 1) or after it. Even if we put on it 
the construction most favourable to the 
appellants and assume that the order of the 
Financial Oommissioner was made after the 
award (Ex. 1) the order shows that the 
Committee had agreed to amend the award, 
There is nothing to show that the award 
was amended or that the amended award 
was ever laid before the Financial Com- 
missioner. On the other hand if we assume 
that Ex. 1 is the amended award made 
subsequent to the Financial Commissioner's 
order Ex. 6, then there is nothing to show 
that it was laid befora or received the 
approval of the Financial Oommissioner. 
We are therefore, constrained to agree with 
the learned Muneif that the plaintiff has 
failed to show that the requirements of 
s. 33 were complied with in the case. The 
award therfore cannot be treated ay a decree 
of a court of competent jurisdiction. Even 
if it bad been possible for us to hold that it 
had the force of a decree it would not have 
helped the plaintiffs’ cass, because we are 
clearly of opinion that it does not create 
any charge on village Bhagaunda, The 
referencs to the village or estate of Sarwan 
Baragaon in the body of the order is quite 
general and has not been included in the 
operative part of the order. It cannot there- 
fore, in the circumstances, be regarded as 
creating a charge on the whole estate. 

Next the question arises whether any 
charge was created on village Bhagaunda 
as aresult of any contract between the 
parties. It has been argued that the letter 
of Raja Durga Prasad addressed to the 
Superintendent of the Court of Wards 
(Ex. 4) evidences such a contract. We are 
unable to accede to this argument In the 
first place the plaintiffs or their predecessor 
were not a party to the correspondence of 
which this letter forms part. In the second 
place theletter in our opinion evidences 
an arrangement suggested by Raja Durga 
Prasad only who wasa ward of the court for 
payment of the allowance, to which Naubat 
Rai was entitled. We are in agreement 
with the learned Muneif that the letter falls 
very much short of acontract creating a 
charge on village Bhagaunda. lt may also 
be pointed out that in Khoo Sain Ban v. 
Tan. Guat Tean (1) their Lordships of the 

(1) 117 Ind. Oas. 489; 7 Rang. 234; A, T. R. 1929 P. 
0,141: 33 O. W. N. 652; 31 Bom, L. R. 873; 30 L, W. 
18; 50 O. L, J, 99; 57 M, L. J. 529; (1929) M, W. N, 619 
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Judicial Committee held thata document 
creating a charge is compulsorily registra- 
ble. Exhibit 4is not a registered document. 
We are therefore of opinion that no charga 
was ever created on village Bhagaunda tor 
payment of the guzara to the plaintiffs 
either by any decree of court or by con- 
tract. There was only an understanding 
that Naubat Rai was to receive part of his 
maintenance from the profits of Bhagaunda. 
The case is therefore one governed by 
s, 39 of the Transfer of Property Ast. This 


section provides that 

“Where a third person has a right to receive 
maintenance......... sei from the profits of immovable 
property and such property is transferred, the right 
may be enforced against the transferee if he has 
notice thereof or ifthe transfer is gratuitous ; but 
not against a transferee for consideration and with- 
out notice of the right nor against such property in 
his hands.” - 


This brings us to the question whether 
the defendant is a bona fide transferee for 
valuable consideration. That he is a 
transferee for valuable consideration is not 
denied, Itis however contended that the 
defendant, if he had made proper and 
sufficient inquiries, could have found out 
that the plaintiffs were entitled to recover 
part of their maintenance from the profits 
of village Bhagaunda, The defendant has 
produced copies of the proprietary | khewats 
showing that there is no entry therein either 
of the name of the plaintifs or of the fact 
of their being entitled to any portion of the 
profits. The plaintiffs on the other hand 
referred us to certain under-proprietary 
khewats showing that ia the remarks 
column there are two entries one of 
Rs. 196 4 and another of Rs, 312 as cash 
nankar in the names of the plaintifis, The 
learned Munsif has pointed out that at the 
instance of the under proprietors an order 
was passed on the 22nd of January 1927 
cancelling the above entries. These 
entries were therefore cancelled in the 
under-proprietary khewat prepared for 
1334 F. Admittedly the defendant purchas- 
ed village Bhagaunda in July 1927, about 
six months after the said entries had been 
ordered to be cancelled. Apart from this, 
the entries would at best show that the 
pluintiff was entitled to asum of Rs. 200 
as nankar from the under-proprietors, 
These entries could not therefore afford any 
ground for the defendant to suppose that 
the plaintiffs cculd have any claim against 
him as a purchaser of the superior proprie- 
tary rights. There is also the evidence of 
tŁe defendant and his agent, which has 
been believed by the learned Munsif, 
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showing that they had no knowledge of the 
plaintiffs having any claim for maintenance 
against the profits oftvillege Bhagaunda. 
We are therefore ofopinion that the finding 
of the learned Munsif about the defendant 
being a bona fide purchaser for valuable 
consideration is correct and must be 
upheld. 

The result therefore is that the appeal 
fails and is dismissed with coste. 

N/a, Appeal dismissed. 


PATNA HIGH COURT. 
Uivil Revision No. 181 oF 1932, 
September 7, 1932. 

OournTnEY TERRRrLL, O. d, 
JANMEJOY PATI AND anorHEs— 
PETITION#ES 
iersus 
Mahant GOPINATH BHARTHI AND OTHERS 
— OPPOBITE PARTY. 

Bengal Land Registration Act (VII of 1876), ss. 
52, 55, 62—Duty of Deputy Collector under s. 52— 
Failure to consider question of possession—Reference 
to Civil Court, legality—Ciml Court and Deputy 
Collector, jurisdiction of, under the Act. 

The fundamental duty of the Land Registration 
Deputy Oollector under s.52is first to decide the 
question of possession in fact and in the case ofa 
person whoclaims possession by virtue of a succes- 
sion or transfer, to satisfy himself as to whether 
the transfer or the operation on which the succes- 
sion purports to be founded did in fact take place. 

. He has the right, if heis unable to decide upon 
these matters, to refer the matter to the Civil Court 
under s. 55 but the power of the Civil Oourt and 
the scope ofthe enquiry to be conducted by it are 
no wider than the scope of enquiry originally before 
the Deputy Collector. 

The fundamental purpose of registration under 
the Act isto record merely the fact of possession. 

Itis not open either to the Land Registration Deputy 
Collector or to the Civil Court to which a question is 
referred under s. 55, to enter into a question of 
title without adjudicating upon the question of 
possession. Kapleshwar Jha jv, Raghunandan Prasad 
(1) and Umat-ul Mehdi v. Kalsum (2), referred to. 


Application against a decision of the 
Munsif,##Bhadrak, dated the 22nd February 
1932. 

Messrs G. P, Dasand P. Misra, for the 
Petitioners. ` 

Mr. P. B, Ganguly, fcr the 
Party. 


Judgment.—Thisis an application for 
revision of an order by the Maunsif of 
Bhadrak made on a reference by a Deputy 
Collector under s, 55 of the Bengal Land 
Registration Act. Before the Deputy Col- 
lector there were four claimants to re- 
gistration, The previous registered pro: 
prictor had been one Makanth Ghanshyam 


Opposite 
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Bharthi, The petitioners before me are 
two persons Janmejoy Pati and Ghansh- 
yam Pati who claim to bein possession of 
a portion of the property and to be in 
possession by virtue of a gale deed executed 
by Ghanshyam Bharthi who had 


) thi. since 
died. The other claimants were three 
persons who were claiming as trustees 


under a deed which had been executed by 
the deceased Bharthi who had purported 
to execute a deed of trust in their favour 


, of the lands in dispute by which he con- 


stituted tbem trustees of these lands for 
the support of a deity and itis eaid by 
them that the land in dispute ie deboitar 
property, that it was rightly the subject 
of a trust deed and that the slienstion 
under which the petitioners claim was 
outside the Bharthi's power as the mahants 
of the math and they say that the petitioners 
haveno good title. Thethird petitioner is 
an ijaradar who claims registration as 
in possession of 13 annas ofthe property 
by virtue of an ijara executed by the 
deceased mahanth in his favour. The 
fourth claimant is a chela of the deceased 
mahanth and alleges that he is now the 
mahanth of the math but this claimant 
and the alleged trustees are indifferent 
es to which of them is recognised as in 
posseesion of the property because each 
of them claims to hold merely on behalf 
of the deity. 

The Deputy Collector before whom the 
applications were heard came to the conclu- 
sion that it was not necessary to enter 
into the question of the actual possession 
by the parties. He said‘ that there wes 
a serious dispute between the parties 
the decision of which depended upon the 
question of whetheror not the land was 
in fact debottar property and whether the 
deceased mahanth had a right to execute 
an alienation. Accordingly he referred 
the matter under s. 55 of the Act to the 
Oivil Court for decision. In my opinion 
he was wrong in zo doing because his 
fundamental duty unders, 52 is first to 
decide the question of possession in fact 
and in the case ofa person who claims 
possession by virtue of @ succession cr 
transfer to satisiy himself as to whether 
the transfer or the operation on which tke 
succession purports to be founded did in 
fact take place. He has the right, if; he ig 
unable to decide upon these matters, to 
refer the matter to the Civil Oourt under 
s. 55 but the powercf the Civil Court and 
the szope of the enquiry to be conducted 
by it are no wider tham the scope 
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of the enquiry originally before the 
Deputy Collector, It is very clear 


that neitherthe Deputy Oollector nor the 
Civil Court to which the question is 
referred under s. 55 has the right to 
enter into a question of title, The fund- 
amental purpose of registration under the 
- Act is to record merely the fact of pos- 
session and that this is clear is shown 
by the provisions of s. 62 of the Act 
which makes the decision of the Civil 
Oourt to which such a matter may be 
referred by the Deputy Oollector final 
and not subject to appeal. If the contention 
of the opposite party were sound it would 
be within the power of the Civil Court 
to decide a question of title without right 
of appeal. 

When the matter was taken up before 
the Civil Court the learned Munsif pro- 
ceeded to enquire as to whether the 
transferor who was undoubtedly the re- 
gistered transfercr and who undoubtedly 
executed what purported to bea transfer 
in favour of the petitioners had in law 
the right to effect such a transfer and to 
give avalid title to the transferee and 
for this purpose he entered into an in- 
vestigation of the question whether in fact 
the land in dispute was debottar property 
or not. He came to the conclusion that 
the land was in fact debottar property 
and that the transferor had no legal right 
to effect the transfer. His finding on the 
question of possession is somewhat 
unsatisfactory. His powers under 
the Act are merely first of all to investi- 
gate the question as to whether the posses- 
sion is founded upon the transfer alleged 
by the applicant, that 1s to say whether 
the tranefer was in fact effected and, second- 
ly {to enquire whether the transferee was in 
fact in possession and with these two 
questions his jurisdiction comes to an 
end. Hehowever having been relieved of 
the necessity cf deciding whether the 
transfer has WANA been effected dealt 

i e question of possession in very 
NE ana terms. He firetof all said that 
the petitioners had adduced evidence as 
to the collection of rents from the tenants 
and of the enjoyment ofthe nijchas lands 
and the payment of land revenue and he 
stated that he could see no reason to 
disbelieve the witnesses who purported to 
prove these facts. But hesaid that when 
they applied for registration the petitioners 
were not in possession and that the case 
had been pending for two years and that 
the transferee was in collusion with 
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the ijaradars whom I have mentioned “to 
create evidence of possession and then in 
a very short paragraph in which he deals 
with this part of the case, he cays that 
it can safely be assumed that neitherside 
can be said to be in peaceful possession, 
In my opinion he should have come more 
definitely to a finding one way or the 
other on the question of possession asa 
fact and he should have refrained from 
entering into a discussion of the legal . 
rights of jthe transferor. Moreover going 
further back in the history ofthe case 
it was,in my opinion, not competent for 
the Deputy Oollector to refer this case 
unless he first of all found that he could 
not decide the question of possession or 
he should have decided the question of 
possession in formal terms, This he failed 
todo. In these circumstances the reference 
to the Munsif was without jurisdiction 
and the treatment of the case by the 
Munsif was also without jurisdiction. Tne 
proper course will be to refer the matter 
back tothe Deputy Oollector to come 
toa conclusion as to whether or not he 
can decide the question of possession. If 
heis of opinion that that question will 
more conveniently be dealt with in the 
Oivil Court he may refer it to the Oivil 
Court as he is entitled to do and ‘it will 
be for the Civil Oourt to limit itself to 
the question firstly of the fact of possession 
and secondly, as to whether the transfer 
relied upon was or was not executed by 
the person who then was on the register 
as the registered proprietor. It goes 
without saying that this latter question is 
one which either the Deputy Collector 
or the Civil Oourt may legitimately decide. 
It may forinstance be alleged by the 
objectors that the transfer relied upon is 
aforgery or had not in fact been executed 
orasin the case of Kapleshwar Jha v 
Raghunandan Prasad(l) relied upon by 
the objectors, wasa collusive transaction, 
that is tosay not intended to operate as a 
transfer at all. But the right of the 
transferor to effect the transfer is not a 
matter for the court under the Act, 1 
agree with the principles stated by the 
Calcutta High Court inthe case of Umatul 
Mehdi v. Kulsum (2). The petition for 
revision succeeds and the objectors must 
pay the costs. Hearing fee two gold 
mohurs, 


N/a. Rule made absolute. 
(1) 74 Ind. Oas. 474; 4 P. L, T. 718; 1 Pat, L, R 
870; A. I. R. 1924 Pat, 134, 

(2) 35 O, 120., 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Second Oivil Appeal No. 59 B of 1931, 
August 23, 1932. 
Niyoar, A. J.O. 
LILADHAR UITTAMOHAND MARWADI 
DEFENDANT—APPELLANT 
versus 
NAGO-—PLA1INTIFF—RESPONDENT 
Provincial Insolvency Act (V of 1920), s. 28 (2) 
—Ciwil Procedure Code (Act V of 1908), O0. XXII, 
r. 10—Suit fer damages for breach of contract 
—Adjudication of plaintiff as insolvent--Right, whe- 
ther vests in Receiver—Insolvents right to prosecute 
suit, 
. Neither under s. 28 (2), Provincial Insolvency 
* Act, nor under O. XXII, r. 10, Civil Procedure 
Code, does aright to sue for unascertained dam- 
ages fðr breach of contract*pass to the Receiver in 
insolvency. A person who has preferred an appeal 
claiming a certain amount as damages for wrong- 
ful appropriation of crops by the respondent in 
breach of an agreement is, therefore, entitled to 
prosecute the appeal even after his adjudication as 
insolvent. Mahadeo v. Jainarain (1), followed. 
Kondapathi Tatireddi v. Biddunri Ramachandra (2), 
Shyam Chand  Koondoo v. The Land Mortgagee 
Bank of India Ltd. :(3), Abu Mohammad v. S. C. 
Chunder (4) and Khetra Mohan Das v. Biswa Nath 
` Bara (5), and other cases referred to. 


Second Appeal from a decree of the 
Third Additional District Judge, Awraoti, 
dated the 15th November, 1930, refersing 
that of the Sub-Judge, Second Olass, 
Ohandur, dated the 15th March, 1928, 

Messrs, J. R. Mudholkarand M, R, Bobde, 
for the Appellant, 

Mr. 7, L. Sheode, for the Respondent, 

Judgment.—tThis is a defendant's 
appeal from the judgment and decree of 
the Third Additional District Judge, 
Amraoti, reversing the decree of the 
Subordinate Judge, Second Olass, Ohandur, 
dismissing the suit. 

The respondent-plaintiff filed the suit 
out of which this appeal arises for recover- 
ing Rs. 807-12-0 on account of his share of 
the crop which was grown in the field 
cultivated by both the parties jointly under 
a batai contract. The plaintiff's case was 
that the entire crop was deposited with 
. the defendant, whereas the defendant 
pleaded that only 2 pickings of cotton 
were stored with him and that the quanti- 
ty of cotton was appropriated by him 
towards the lease money. He thuadenied 
the plaintifi's claim. The trial Court 
found [that the plaintiff deposited with 
the defendant nothing more than two 
pickings ofcotton and that the value of 
the cotton did not exceed the lease money 
and dismissed the suit. The plaintiff hav- 
ing appealed in the Court of District 
Judge, Amraoti, the suit was remitted to the 
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court of first instance for recording addi- 
tional evidence and returning findings on 
two issues, viz., (1) what was the produce 
of the leased fields and (2) what was the 
market value? The trial court found the 
crop to be of total value of Rs. 2187-8-0, 
and fofs the quality as alleged by the 
plaintiff. The defendant questioned the 
correctness of the findings The appeal 
was thereon transferred to the Oourt of 
the Third Additional District Judge, 
Amraoti, which afteran exhaustive review 
of the evidence on record, found that the 
plaintiff had stored the entire crop with 
the defendant, that the value of the crop 
amounted to Rs, 2187-80 and that the 
plaintifi'e share was Rs. 1093 12-9 minus 
Re ,206 that is Rs 0712-0 for which a 
decree was accordingly passed in favour 
of the plaintiff. The defendant has, there- 
fore, preferred this appeal. 

It is urged thatthe District Judge who 
first heard the appeal ought. not to have 
remitted the case when all the materigls 
were on record. I cannot accede to this 
argument. In viewof the reasons given by 
the learned District Judge, I am unable 
to see any irregularity or prejudice to the 
defendant. 

ltis next argued that the Third Additional 
District Judge who heard the appeal simply 
adopted the findings of the District Judge, 
recorded in the remand order. In deter- 
mining the issueas to whether the agree- 
ment was to keep the crops in the defend- 
ant’s custody, the learned Judge had the 
evidence supplied by Exs. D-1 and D 2, the 
kabuliyats embodying the terms of the 
agreement ; he considered the terms of 
these two documents and arrived at the 
same conclusions as thcse come to by the 
District Judge The reasons being the 
same he thought it unnecessary to reiterate 
them in his own judgment, Ido not con- 
sider thet the lower Appellate Oourt’s 
judgmentison that account defective or 
illegal, The lower Appellate Oourt’s find- 
ings are not vitiated in any way and they 
are binding on this court in second 
appeal, 

But there is one important question of 
law raiced on behalf of the appellant, 
After the appeal was filed on the 16th June, 
1928, in the Oourt of the District Judge the 
eppellant was adjudged an insolvent on 
the 17th August, 19.8. Itis argued that 
the appellant was incompetent to prosecute 
the appeal and thatthe decree passed in 
his favour is void and inoperative. The 
fact that he was adjudicated an insolyeng 
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was brought to the notice of the Appellate 
Court and it was urged that the appellant 
was not entitled to maintain the appeal. 
The lower Appellate Court in its an order 
dated the 16th August 1950 held that his 
insolvency did not disqualify him from 
prosecuting his appeal, on the authority of 
Mahadeo v. Jainarain (1) and Konda- 
patht Tatireddi v. Biddavan Rama- 
chandra (2). The appellants conten- 
tion is that the insolvent’s right to 
the property, viz. the crops respecting which 
the suit was filed was “property” within 
the meaning of s. 2 of the Provincial insol- 
vency Act; and that the right of appeal 
being appurtenant to this property vested 
in the Receiver in accordance with s, 28 (2) 
of that Act. The question, therefore, is 
whether the right of appeal vested in the 
Receiver in insolvency so as to deprive the 
appellant of his right to prosecute the 
appeal, It must be noticed that the suit 
was not for recovery of the crops but their 
value and interest on it by way of damages. 
Section 28 (5) of the Provincial Ineolvency 
Act, excludes from the definition of pro- 
perty any property which is exempted by 
the Ocde of Oivil Procedure, 1908, or by 
any other enactment for the time being 
in force from liability to attachment and 
sale in execution of a decree. Section 
69 (e) of the Code of Oivil Procedure, 
exempt a mere right to sue for damages 
from attachment and gale in execution ofa 
decree. It was held in Shyam Chand 
Koondoo v. Land Mortgage Bank of 
India, Ltd (3) that a more right to sue for 
mesne profits was a “right to sue for 
damages” and could not be attached and 
sold in execution of a decree. No dis- 
tinction can be made between a right to 
sue for damages arising out of the wrongful 
act of the defendant cr of breach of 
contract, as the right to sue in either 
case is purely personal, The appellant 
can only suczeed by showing that the 
right to sue, such as in the present case, is 


in the nature of an actionable claim within: 


the meaning ofs. 3 of tho Transfer of 
Property Act. Unless itis brought within 
the category of actionable claim it would 
not be capable of assignment and cannot, 
therefore, be treated as property. If itis 
a mera right to sue, it is obviously not 
capable of assignment in view ofe., 6 (e) 
ofthe Transfer of Property Act. In Abu 


(1) €2 Ind. Oas. 850; 17 N. L. R; 205. 
(2) 62 Ind, Oas. 854; (1921) M, W. N. 535; 13 


L. W. 616 
(3) 9 O. 695; 120. L. R. 440, 
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Mohamad v. S. C: Chunder (4) the question 
aio3e whether a claim to damages resulting 
from breach of contract was assignable 
after the breach, and it was held that a 


right to claim damages cannot be regarded | 


as an “actionable claim”, meaning fa claim 
toadebt. Aclaim to damages of ascer- 
tained or unascertained amount resulting 
from a breach of contract on the part of the 
parties to the contract is not a debb nor-is 
it a claim to any beneficial interest in the 
movable property not in the possession 
either actual or constructive,! of ‘the claim- 
ant as affording grounds for relief,-It must, 


therefore, follow that the right to. claim, 


damages of unascertained amount, as in 
the present case, isa mere right’ to, sue. 
In Khetra Mohan Das v. Biswa Nath Bara’ 
(5) it was pointed out that the alternation 
ins, 6 (e) in 1900, by eliminating the 
words “for compensation fora harm illegal- 


ly caused" which fornied part of the clause.. 


before the amendment indicated that the 
rights arisingout of a breach of: contract 
are incapable of transfer within the mean- 
ing of s. 6 (e) ofthe Transfer of Property 
Act. Ia Hira Chand Ami Chand v, Nem 


Chand Full Chand (6) also it was held- 


that s. 6 (e) of the Transfer of Property Act 
1882, prohibits transfer of a right to 
sue for damages for breach of contract. 
Even a claim for 
been held to be a mere right to sue in 
Rocharla Seetamma v. Pillala Venkatarama- 


nayyx (7). In Yadevendra Bhatiu v., 
Srinivasa Babhu (8) it was held 
that the mortgagor's right to: sue the 


mortgagee for damages for the breach of 
the agreement to lend money, was only a 
right to obtain the damages such as can- 
not be assigned under s, 6 (e) of ths 
In Kalusa v. 
Madhorao(9) it wastheld that the mortgagor's 
claim to sus the mortgagee for the un- 
ascertained excess of profits appropriated 
by the mortgagee ia possession, was in: 
capable of transfer, as being a mere right 
to sue, within the meaning of a. 6 (¢) of 
the Transfer of Property Act. I have al- 
ready stated that the plaintiff in the pre- 

(4) 1 Ind. Oas. 827; 86 O. 315; 13 0. W. N. 


384, 

(5) 82 Ind. Cas. 411; 51 O. 972; 28 O. W. N. 
894; 40 C. L. J.79; A. I. R.1924 Cal; 1017 

(6) 73 Ind. Cas. 465; 47 B. 719; 25 Bom, L. R, 419 
A. I. R. 1923 Bom. 403. 

(7) 21 Ind. Cas. 337; 38 M. 308; 14 M. L. T. 319; 
25 M. L. J. 410; (1913) M. W. N 910. 

(8) 80 Ind. Cas. 5; 47 M. 693; 20 L. W.17 & 518; 
47 M. L. J. 435; A. I, R. 1925 Mad. 62. k 

(9) 98 Ind, Cas. 339; 9 N., L.J. 59; A. I. R 1326 
Nag. 357. 
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sent case did not sue for recovery of the 
actual crops but for compensation for 
wrongful appropriation of crops by the 
defendant in violation of.the agreement; 
the suit-was professedly one for damages 
resulting from breach of contract. If so, 
such a right of action is -purely personal 
and incapable of assignment or attachment 
and sale in execution cf decree. Such a right 
cannot therefore, vest in the Official As- 
signee in view of s. 28 (5), Provincial 
Insolvency Act. 

Looking at the case from a slightly dif- 
frent point.of view, viz., whether it was open 
to the insolvent after the dismissal of suit 
in the original court to assign his right 
to any body,it would appear that it is 
only under O. XXII, r, 10, Code of Civil 
Procedure, that the assignee would be en- 
titled to continue the appssal but the 
main. question is whether thero was any 
interest within the meaning of that term 
occurring in O. XXII r. 10 vested in the 
-appellant which could be assigned. In 

_ Harish Chandra Tewary v. Chandpore 
Company, Limited (10), it was held that 
the word “interest” used in this rule 
means interest in the property, which 
there is none in this case. In case of 
mere money claims for damages for breach 
of contract there is no vesting in the 
Official Assignee of any interestin the sub: 
ject-matter of thesuit within the meaning 
of the section. The Official Assignee there. 
fore isnot entitled to be substituted.in 
place of the insolvent: see Miller v. Budh 
Singh Dudhuria (11) Chandimull v, Ranee 
Soondery Dossee (12). Thus it is evident 
that neither under s. 28 (2) of the Pro- 
vincal Insolvency Act, nor under O, XXII 
r. 10, Oivil'Procedure Code, the right to sue 
for damages passed to the Raceiver in 
insolvency. The lower Court was therefore 
right in permitting the appellant to pro- 
Secute the appeal, i A 

The lower Appellate Court ordered tkat 
the decree would be executed only by the 
Official Receiver, In doingso the lower 
Appellate Oourt has acted rightly-: inas. 
much as the decree is a property [s. 2 (d), 
Insolvency Act] and it vestedia the Offisiat 
Receiver after it was passed (e. 28 (4), Pro: 
vincia] Insolvency Act) 

The result is that the appeal stands dis- 
missed with costs, 

N/a. 

09 300. 961, 

11) 180. 43. 

(12) 22 O. 259, 


Appeal dismissed, ` 


M41~—61 & 62 


BAMCHANDRA V, JANKI LAKSHMAN, 


481 
BOMBAY HIGH COURT. 


Second Oivil Appeal No. 5:4 of 1929. 
' February 19, 1932. 


Baker, J. 
RAMOHANDRA VITHAL BHAT— 
PLAINTIFF —APPELL4NT 


versus 
JANKI LAKSHMAN SHETGA— 
DEFENDANT — RESPONDENT. 

Bombay Khoti Settlement Act (I of 1880), s. 10— 
Khoti nisbat land in Mangaon taluk in Kolaba Dis- 
trict—Mortgage by tenant—Transfer of possession 
without consent of khot—Khot's right of re-entry— 
Redemption of mortgage before re-entry—Ejffect— 
Validity of mortgage as between mortgagor and mort- 

ayee, 

4 In the case of a possessory mortgage of khoti nisbat 
lands in Mangaon taluka in Kolaba District, executed 
by a tenant, if possession is transferred to the mort- 
gagee without the consent of the khot,the khot has 
aright of re-entry on the lands mortgaged although 
the mortgage itself may have been redeemed before 
the khot exercisesthe right, Purshottam v. Ganpati 
(1), Vasu Krishna v. Madhavrao (2), Hart v. Ganga- 
dhar (3), and Gopal v, Bhagirathi (4), applied. 


Second Oivil Appeal from the decision 
cf the District Judge, Thana, in Appeal 
No. 281 of 1927, reversing that of the 
the Sabordinate Judge, Roha, in Oivil 
Suit No, 222 of 1926. 

Mr. C. H. Patwardhan, for the Appel- 
lant. 

Mr. K. A, Padhye, for the Respond- 
ents, 


Judgment.—The plaintiff, who is 
khot of the. village of Amdoshi in taluka 
Mangaon of the Kolaba District, sued fora 
declaration that his tenants had no right 
to alienate land without his consent and 
to recover possession of the suit lands from 
defendants Nos.1to 4 with mesne profits 
and costs and also for necessary correction 
in the-Record of Rights. 

Dafendant No. 1 for herself and for her 
minor son defendant No, 2 executed a mort- 
gage of her tenancy in favour of defendant 
No.5 Defendant No. 4 was the tenant on 
the land. The defendants contended that 
they had redeemed the mortgage and 
therefore the plaintiff had no cause of 
action. The first Oourt, the Second Olass 
Subordinate Judge of Rohs, decreed the 
plaintiff's claim, but on appeal the Dis- 
trict Judge, Taana, reversed the decree 
and dismissed the plaintifis suit. The 
plaintif makes this second appeal. 

The grounds on waich the District Judge 
proceeded in dismissing the suit are only 
two. After discussion of thelaw on the 
subject he camé tothe conclusion that he 
was bound to find in the face of the 
numerous ralings of this court ending 
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with Purshottam ¥. Gangati (1) thet en 
alienation’ by a tenant without the khct's 
consent of his khot nisbat lands in the 
Mavgaon taluka of the Kolaba District 
gavethe khot the right of ye-eniry, That 
case also ia on all fours with the present 
case, because in that case a's) the landa 
were under attachment, and it was held 
that temporary attachment of a Village hy 
Government does not affect the righte 
which the khot has independently ‘ot the 
right of management, such as the giving 
of consent to alienation of khoti nisbat 
lands by tenants. The J udge, however, 
held that the mortgage had been redeem- 
ed and that after the redemption, which 
was prior to the suit, the khot would have 
no right of re-entry, He BayB :— 

“Tam inclined to hold that a mortgage with posses- 
sion though it may expose the Property to a re-entry 
on the part of the khot while itis in the Possession of 
the mortgagee, yet leaves open alocus penitentie 
to the tenant so long asthe shot has not re-entered, 
and if the property is actually redeemed or regained by 
the tenant before the khot could make his re-entry, 
then that right is successfully frustrated" 


It has been found by the tower Appellate 
court that tbis mortgage was redeemed ia 
1925 before the suit, and although it has 
been objected by the learned Advocate 
for the appellant, that is a finding which 
is based 01 the evidence, but 1 think the 
finding that after that redemption the 
kkot could have no right of re-entry is 
wrong, sa it is covered by authority in 
Vasu Krishna v. Madhavrao (2) to which 
the learned Judge’stattention does not seem 
to have been directed. In that case it was 
held tkat a eimple mortgage of khoti 
lend by its occupancy tenant amounts to 
& transfer of his interest in land within 
the meaning of s. 10 of the Khoti Settle. 
ment Act of.1&80-and that the mortgage 
itself gives the khot a Tight to claim that 
the land is at his disposal and the fact 
that the mortgage was satiefied before the 
date of the euit is no answer to the claim, 
It is true that that was a case arising in 
tie Ratnagiri districts to which ths pro- 
visions of s. 10 cf the Knhoti Settlement 
Act applied, but the custom has been 
decided by this court in numerous €a3es sach 
#8 Hariv. Gangadhar (3), Gopal v, Bhagir- 
athi (4) and Purshotam vy, Ganpati (1) and 
\herefore, the mere execution of the 
mortgage which, as a matter of iact, in this 
-Case WAB 8 posseeeory mortgage and ac~ 
i g) ieee ria 28 Bom. L. R 750; 50 B 806; A 
1 (2) 73 Ind. Cas, 880; 24 Bom. L, R, 1160, 

(3) 37 Ind, Cas, 299; 18 Bom. L, R. 446, 

(4) 46 Ind; Oas, 668; 20 Bom, L, R. 681, 
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cormpanied by a tranefer of Possession “ig - 
sufficient to give the khot the right to re- 
enter, and that right is not affected by the 
fact that the redemption took placa before 
the commencement of the suit, . 

It is urged for the appellant that in the- 
Record of Rights prepared for the village- 
the rights of permanent tenanta of khoti 
nisbat lands were shown to be transferable, 
and therefore in the face of the presuup- 
tion which arises under 6, 135 J of the 
Land Revenue Oode as to the correctness . 
of the entries in the Record-of Rights, his 
clients were justified in thinking that they 
could alienate the khoti nisbat lands, and 
therefore no cause of action arose under the” 
Code, The present, l think, is perhaps 
rather a hard case, but the entries in athe: 
Record of Rights were uodoubtedly wrong’ 
and hava since been corrected, and it has 
been contended by the learned Advocate 
for the appellant that the date of the mort- 
gago was February 19, 1915, whereas the 
Record of Rights was not introcuzed into. 
this village tul L31) 17,7, e., alter March, 
31, 1915. I think that is more or less a 
matter of conjecture and depends on what 
the plaintiff said. Bat it is stated both by. 
the plaintiff and referred to in the judg- 
ment of the lower Appellate Oourt that the 
entries in the Record of Rights were cor- 
rected in or about 1924, Even if we assume 
that, in existence of the entry—although 
incorrect ~in the Record of Rights, defend- 
ant. No, 1 might have grounds for thinking 
that she- had a right of mortgage, yet 
directly the entry was correo‘ed that pre- 
sumption failed and cannot ba made use 
of asa defence against the khot’s claim to 
re-enter, - . 

The last point taken by the learned Jud ge 
is this — A 

“Iamof opinion that the circumstance that the mort- 
880 was not by the tenant himself, but by his guardian 
during his minority makes a great difference to the posi» 
tion. A guardian's authority is limited to such transac- 
tious as are necessary or for the benefit of the minor. 
When a minor has an item of property whichis in- 
alienable by its nature or which cannot be mortgaged 
without occasioning the loss of the entire property 
with no commensurate gain, then, the guardian's 
authority in law could not extend to effecting such a 
mortgage. I, therefore, hold that the mortgage was 


outside of the guardian's authority and consequently 
voidable at the instance of the minor,” 


Now, that isa piea which has been put 
forward by the aefendant No. las mort- 
gagor, li has been found by the first 
court that the mortgage was for necessity 
for paying the debte of her husband, ths 
father of the minor, defendant No. 2, 
and for the maintenance of herself and 
her minor children, and it is contende4 
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that’as she herself has executed the mort- 
gage, she is estopped from contending 
that she had no power to make it, Various 
cases have been quoted by the learned 


Advocate for the respondent beginning: 


with Hanoomanpersaud Panday v.-Babooee 
Munraj Koonweree (5) as to thé powers of 


a manager and guardian of a Hindu minor. ` 


But the present case is rather different 
from the ordinary case inasmuch as the 
minor's guardian—his mothefr—mortgaged 
for necessity, the dispute is now not bet- 
ween the mortgagor and ‘mortgagee, bat 
between the mortgagor and a third party. 
The learned Advocate for the appellant 
has referred to Narayan Khandu Kulkarant 
v. Kalgaunda Birdar Patel (6), in which 
the defendant set up a mortgage of the 
land alleged to have been executed to the 
defendant by the plaintiff's mother during 
the minority of the plaintiff, who was a 
watandar who sued to recover the lands. 
It was held that the plaintiff was estopped 
from denying hia title to mortgage the 
field, the general rule being that the 
grantor cannot dispute with his grantee 
his right to alienate the land to him, and 
the circumstances in the case did not 
justify a departure from the rule. Taat 
was a case between a grantor and a grantee 
and was not precisely on all fours with 
the present case, but in Jayram v, Narayan 
(7) where in a suit by the mortgagee against 
the mortgagor of certain occupancy 
tenancy ina khoti village, the mortgagor 
contended that the mortgage was illegal 
under the Khoti Settlement Act, it was 
held that the principle of estoppel applied 
to the case and the mortgagor could not 
have questioned his own right to mortgage 
the property in dispute. I do not think 
that the mortgagor, that - is defendant 
No, 1, can contend that she had no authority 
to pass this mortgage. As between the 
mortgagor and the mortgagee this mort- 
gage would be binding as found by the 
first Oourt because it was for necessary 
purposes, and if it is binding for one 
purpose it must be binding for all pur- 
poses, and because unfortunately in 
executing this mortgage defendant No, 1 
transgressed the terms on which she held 
the occupancy tenancy from the khot, she 
caanot be heard to say that the mortgage 
was one which she had no power to enter 
into. Iagreə thatthe present is rathera 


(5)6 M.I A. 393; 
2 Suther 29; 1 Sar. 552, 

(6) 14 B 404, h 

(1) 5 Bom, L. R, 652, 


8 W. R. 8ln; Sev, 253n; 
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hard case, more especially in view of the 
incorrect entries inthe Record of Rights, 
But the rights of the khotin the Mangaon 
villages to enter, ona tenant alienating 
his holding whether by mortgage or 
otherwise, have been clearly laid down 
by this court in a series of decisions, and 
I cannot see my way, consistently with the 
law, to save the defendants from the 
forfeiture which they have incurred, 

The result is that the decree of the 
lower Appellate Ocurt must be reversed 
and the decree of the first Oourt restored 
with coste throughout. 

N./A, Decree reversed, 


LAHORE HIGH COURT. 
Miscellaneous ‘Second Oivil Appeal No, 
1338 of 1929, 

November 25, 1932. 

DaLIP SINGE AND Aqua Harpae, JJ, 
RAM OHANDAR AND ANOTHER— 
DEOREE-HOLDER —ÅPPELLANTS 


versus 
DARYAOO SINGH AND aNOTHER— OBIROTORS 
JUDGEMENT- DEBTORB— RESFONDENTS. 

Customary Law (Punjab)—Ancestral property— 
Liability for debts of father in minor son's hands— 
Custom among Jats of Sonepat Tahsil—Precedents—- 
Decision that custom was not proved, value of— 
Riwaj-i-am—‘Bap ki jaidad’, meaning of. 

Among the Jats of mauza Kawaliin Sonepat Tahsil 
ancestral property inthe hands of the minor sons 
of a deceased judgment-debtor is liable to attach- 
ment and sale in execution of a decree against their 
father. 

The expression ‘bap ki jaidad’ in the riwaj-i-am 
includes ancestral property. [p. 484,col. 1] 

A mere decision that a certain custom is not proved 
isnot ofany particular force in a subsequent case. 
Ram Mehrv. Pali Ram (1), distinguished. Lakhpat 
Rat v. Raj Mal (2), Davin Shah v. Vir Bhan (3) and 
ool. 3 Shah v. Ganesh Das (4), referred to. [p. 484, 
col, 2, 

The question whether property which has come 
into the hands of minors is attachable in execution 
of a decree obtained against the father is a question 
of custom and not of procedure. Jagdip Singh v. 
Narayan Singh (5) and Miker v. Chhajju Ram (6), 
referred to. [ibid.] 

Miscellaneous Second Appeal :from an 
order of the District Judge Karnal dated 
the Sth February, 1929, reversing that 
of the Ssnior Subordinate Judge, Rohtak 
dated the 4th August, 1928, 

Mr, Shamair Chand, for the Appellants, 
© Mr, Kishen Dayal, for the Respondents, 


Dalip Singh, J.—The point for de- 
termination in this appeal is whether 
ancestral house property in the hands of 
the minor sons of a deceased judgment - 
dettor, a- jat of Mauza Kawali in Sonepat 
Tahsil now included in Rohtak District but 
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formerly part of the old Delhi District, 
is Oris mot liable to attachment and sale 
in execution of a decree sgairst the de- 
ceased judgment-debtor. The trial Court 
held that it was co liable following an 
unpublished 1uling.0f this court No, 2245 
of 1927 decided on the 18th of May, 19:8. 
That ruling turned on the. interpretation 
of an answer in the Riwajiam. The 
ruling itself referred to Muhammadan 
Gujars of the same Tahsil, but the answer 
of alltribes to question No. 39 of the 
Riwaj-i am, namely :—“Is a minor, whose 
father isdead and who has inherited the 
father’s estates, liable for his father's 
debte?” was, “If ike ecn receives 
by way of inheritance come property from 
his father, then he is liable for the debt 
of his father.” I have given 4 translation 
of the actual entryin Urdu. It is slightly 
different from the English translation 
whicb is given at page 18 ofthe printed 
paper book, but there is no substantial 
difference. The ruling pointed out that 
the question turnedon the meaning of the 
words “bap ki jaidad" whether these words 
referred to the self-acquired property of 
the father only or also included the an- 
cestral property and came to the cor- 
clusion that it also included the ancestral 
property. 

On.appeal the learned District Judge, 
who had this ruling before him, refused 
to follow iton the ground that in a Division 
Bench ruling, Ram Mehr v. Pali Ram (1), 
referring to Nahra village of Sonepat 
Tahsil, the specisl custom urged was not 
proved. I point out here to the learned 
District Judge that a mere decision that 
acertain custom is not proved is not of 
apy particular force in a subsequent case 
for obviously one man may have proved 
much more than another man proved and 
a mere negative finding would not con- 
stitute any ves judicata, The learned 
District Judge isin error in saying that 
13 instances were considered insufficient 
by the Divisicn Bench. As a matter of 
fact the Division Bench etated that there 
were alleged to be 13 instances but they 
were not proved. No reference was made 
to the Riwaji-am, The position, therefore, 
-before the learned District Judge was 
that there was a direct ruling of this court 
with reference to theinterpretatica of the 
Riwaj tam andin the light of the recent 
rulings this shifted the onus on to the 
objectors andit is not possible to contend 


(1) 78 Ind. Cas. 404; 5 Lah, 268; 6 L, L., J, 145; A. I 
R. 1924 Lah, 455; 1 L, O, 142," 45; A. 
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that if the onus layon them, they bave 
discharged it. The learned District Judge 
should, therefore, have followed the High 
Court ruling and if he thought that it 
was mistaken, he could have pointed that 
out in suitable language. 

On second appeal being taken the case 
has been referred by the Single Judge toa 
Division Bench and we have heard Coun- 
sel at length on the points involved in 
the case. Ifind that the Single Bench 
ruling referred to was taken in Letters 
Patent Appeal No. 127 of 1928 and the 
Letters Patent Appeal was dismissed in 
preliminary hearing on 2ist December, 
1928. Further, the said ruling was re- 
ferred to with approval by Mr, Justice 
Jai Lal in Lakhpat Rai v. Raj Mal (2), 
Daim Shah v. Vir Bhan (3). These rulings 
are with reference to the Jhang District, 
but the words in the Rawaj i am are almost 
axactly the same. The ruling was also 
approved in ChiraghShah v. Ganesh Das 
(4). by Mr. Justice Tek Ohand. The 
learned Counsel for the respondents has 
contended that the positition of the clause 
in the chapter on the rights of guardian- 
ship shows thatno custom at all was 


beinglaid down by it and it containéd 
only an endeavour to direct the 
guardian of a minor as to his rights 
and powers of obligation. In 


the alternative he contended that the 
question related primarily to the extent 
of the minor's liability, made no dis- 
crimination between ancestral and acquired 
property and thatin view of the general 
custom to the contrary the words “bap-ki 
jaidad” should be held to relate to the 
father’s self-acquired property. Lastly, he 
contended that the question whether pro- 
perty which has come into the hands of 
minors is attachable in execution of a 
decree obtained against the father is not 
a question of custom at all but a question 
of procedure. None of these arguments 
appear to me to have. much force. The 
last point issettled law inthe Prcvince 
and whatever might be the merits of 
the argument, it is not possible to go 
back on the two Full Benches Jagdip Singh 
v. Narayan Singh (5),Miker v. Chhajju Ram 


(2) 134 Ind Cas. 777; A. I. R. 1931 Lah. 225; Ing 
Rul. (1931) Lah. 285. 

(3) 128 Ind. Oas. 318; A. I R. 1930 Lah. 1058; 31P. 
L, R. €55. 


(4) 130 Ind. Oas. 104; A.I. R. 1931 Lah. 7; Ind. Rul 
1931 Lah. 276. 

(5) 15 Ind. Oas. 866; 4 P. R, 1913; 173 P. Li R. 1912; 
160 P. W, R. 1912. E NG : 
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(6)? which have held that this is a 
question of custom, So far as the second 
argument is concerned, nothing new has 
been shown to me to make me alter the 
view whichI expressed in my previous 
judgment No, 2245 of 1928. So far as 
the first point is concerned, the position 
of the clauss might have lent great force to 
the argument of the learned Oounsel, but 
the words used are unfortunately too clear 
to bear theconstruction that he puts upon 
it. Thereis no reference to the guardian 
in the question at alland the question 
is adirect question as to the liability of 
minor. The second portion of the question 
clearly shows that the question was with 
reference to the liability of the property 
in the hands of the minor, 

Iwould, therefore, accept this appeal 
and dismiss tha objection with costs 
throughout and direct the court to proceed 
with the execution according to law. 

Agha Haidar, J.—I agree, 

A Appeal accepted. 


way Ind. Cas. 281; 17 P. R.1919; 6 W. R. 1919 


BOMBAY HIGH COURT. 
Second Oivil Appeal No 673 of 1930, 
February 4, 1932, 
RanGnewap, J. 

Shaikh YAKUB HARUNKHAN 
—APPBLLANT 
versus 
MAHADEV NARAYAN 

PRABHU DESAI.—Rusponpenr, ' 

Civil Procedure Code (Act V of 1908), O. KAI, r. 
22 (2)—Dispensing with notice—Omission to record 
reasons, whether mere irregularity. 

Order XXI, r.2 sub-r. (2), Civil Procedure Code, 
is not mandatory in its terms and the omission to 
record reasons for dispensing with notice before 
ordering to proceed with execution, is a mere ir- 
regularity which does not affect the validity of the 
order made. Monmatha Nath Ghose v, Luchmi Debi 
1), Rajagopala Aiyar v, Ramanuja Chariar (2), and 

iswanathan Chetty v. Somasundaram Chetty (3), 
discussed. 

Where the court considers the application to dis- 
pense with notice on its merits, applies its mind to 
the facts before the court and states therejis no reason 
to issue notices to the opponents, there is sufficient 
compliance with O. XXI, r. 22 (2). 

Second Oivil Appeal trom the decision 
of the District Judge of Ratnagiri, in 
Appeal No. 63 of 1929, confirming the 
order passed by the Subordinate Judge of 
Davgad, in Darkhast No. 39 of 1926, 

Mr. V. D, Limaye, for the Appellants, 

Mr, A. G. Desai, for the Respondent. 


Judgment.—This appeal must fail, 
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Mr, Desai takes a preliminary poiat, but 
I do not express any opinion on it, On 
the merits the appellants have no case, 
It appears that a decree for partition was 
made in this case and in execution of it 
one of the parties filed a darkhast, The 
decree was then more than one year old, 
but the learned Judge acting under sub- 
r. (2) of r. 22 of O, XXI, Oivil Procedare 
Code, dispensed with the issue of the notice 
required by subr. (|), He _ ordered 
execution to issue and sent the darkhast 
fo the Oollector for effecting partition. 
The Collector then issued notices to the 
parties. There is no dispute these notices 
were tendered to the appellants but were 
not accepted by them, This happened in 
March, 1926, The Oollector proceeded with 
partition and completed it in March, 1928. 
In Janury 1929 the present appellants 
made an application to the learned Judge 
to sat aside all the proceedings on the 
ground that the provisions of O. XXI, 
T. 22, were not complied with inasmuch 
as the Judge did not record any reasons 
for dispensing with notices to the judgment- 
debtors. It appears that the case in the 
lower Courts proceeded upon the footing 
that no reasons were recorded by the 
learned Judge as required by subr. 
(2) for ordering execution to issue with- 
out issuing the notice prescribed by sub- 
r. (1), Ihave looked into the order which 
shows clearly that the learned Judge con- 
sidered the application to dispense with 
notices on its merits, applied his mind to 
the facts before him, ani stated, to use his 
own words, that there was no reason to issue 
notice to opponents. In my opinion that 
is asufficient compliance with sub r, (2) of 
r. 22 of O. XXI. 

The learned Advocate for the appellants 
refers to Monmatha Nath Ghose v. Luchmi 
Debi (1) and Rajagopala Aiyar v. Ramanu- 
jachariar (2). , 

Now in Monmatha Nath Ghosz v. Luchmi 
Debi (1) the contention was that no notica 
was in fact issued and not that the court 
purporting to act under sub r. (2) had made 
an orderon the facts before it dispensing 
with the issue of a notice, The cass, there- 
fore, isno authority for the proposition that 
when a court acting under sub-r, (2) has in 
fact dispensed with the issue of a notice the 
mere fact thatit has not recorded its raa- 


(1) 105 Ind. Oas. 65; 55 O. 96; 46 O. Le J. 579; A. I. R 
1928 Oal. €0. 

(2) 80 Ind. Oas. 92; 47 M 288: (1924) M. W. N, 188. 
19L. W. 179; A. I. R. 1924 Mad. 431; 46M. L. J, 104; 
34 M. L. T. 31, 
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fons would vitiaté the execution’ ordered to 
issue. The ‘learned Judge followed the 
decision: of a Fall Bench of the Madras 
High Court in Rajagopala Aiyar v. Rama- 
nujachariar (2), which is also relied upon 
by the appellante. In this case it was held 
that in a case where notice under O. XXI, 
y..22, Civil Procedure Ocde, has not been 
issued . and the omission is due not to the 
fact that eub-r. (2) of r. 22 has been applied, 
but to the fact’ that notice was not asked 
for, a sale held in execution is a nullity and 
not merely voidable ‘but is void as against 
the person to whom notice should have been 
but was not issued. Schwabe, O. J., com- 
mencéd his judgment by observing that if 
the matters were free from the authority he 
‘was inclined to the view that non-compli- 
ance with the provisions of O. XXI, r 22, 
wasa mere material irregularity end not an 
illegality which would make a subsequent 
gale a nullity. In this case also no notice as 
required by sub-r, (1) was in fact issued and 
not as here, in fact dispensed with? Oomment- 
ing on an earlier decision of a Divisional 
Bench in Viswanathan Chetty v. Somasun- 
‘daram Chetty (3), Schwabe, O. J., observed 
‘as follows (page 294*):— ` 

“We think that the decision in Shyan Mandal v. 
-Sazi Nath Banerjee (4) is corrrect and that the ruling 
in Viswanathan Chetty v.Somasundaram Chetty (3) 
has been too widely expressed. It may well be that 
where an application has been made under sub- 
rule (2) and the conditions contemplated by that 
“sub-rule exist, the non-issue of notice without the 
recording of reasons would be a mere irregularity. 
But we are of opinion that when as here, it is not 
even suggested that the conditions required by 
sub-r. (2) existed or were under the consideration 
‘of the court, the Privy Council ruling in Raghunath 
Das v. Sundardas Das Khetri (5) should be followed". 

Thedecision in Viswanathan Chetty v. 

_ Somasundaram Chetty (3) was not expressly 
-overruled by the Full Bench. The Full 
.Bench decision,- however, clearly recognises 
-the fact that under sub-r. (2) the Oourt 
has a discretion to dispense with a notice 
‘jn the proper case... The learned Ohief 
Justice observes as follaws (page 302*):— 
“In my judgment the only ngleci of this sub- 
_ section is to give the court jurisdiction in certain 
_ cases in which without it the court would have 
none.. s à 
` “In Viswanathan's case (3) the Court held 
‘as follows :— 

(3) 70 Ind. Gas. 611; 45 M 875; (1922) M, W.N. 
°173; A I. R.1922 Mad. 93; 42 M. L. J. 422. 

. (4) 38 Ind. Oas. 493; 44 0955; 24 O. L. J. 523: 21 
0O. W.N. 776, ; 

(5) 24 Ind. Qas. 304; 42 O72; 18 O. W. N 1058; 1 
-L. W. 567; 27 M. L. J. 150; 16 M. L. T. 353: (1914) 
M. W, N.747;16 Bom. L. R, 814; 20 0. L. J. 555; 13 
A.L., J. 154; 51 I. A. 251 (P. 0.) 
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* Pages of 47 M,— [Ed] 


141 I.C. 


: “Omission to issue notice to the judgment debtor 
under O. XXI; r. 22, (l) Civil Procedure Code, 
isonly a material irregularity in procedure 
and not an illegality affecting the jurisdiction of 
the court in executing the decree. 

“The provision in O. XXI, r. 22, sub-r. (2), requir- 
ing the court to record reasons for not issuing 
notice under sub-r. (1), is only directory and. the 
omission to record reasons will not invalidate the 
proceedings in execution.” me a 
` It may, however, be pointed out that 
Ramesam, J., who was a psity to the 
decision Viswanathan's case (5) and 
also aparty to the Full Bench decisicn 
modified his earlier view. If Imay say so 
with respect in a somewbat half-hearted 
manner. This is what he eaid ` (page 
307*:— 

“With -no strong inclination in favour gf any one 
of the three views ‘stated above and in order that 
our judgment may be unanimous, I would formally 
drop the conclusion I adopted in Viswanathan 
Chetty v. Somasundaram Chetty (8) and agree with 
my Lord and Waller, on the first question 
referred tothe Full Bench.” 


This change of opinion however, is £8 
regardsthe first point decidedin Viswan- 
athan’s case (3) and that sppears from the 
questions raised by Ramesam. J., in the | 
Full Bench c:se. At page 305*, he stated 
the questions as follows:— 

“Three possible views may be taken on the effect 
of want of notice under O. XXI, r. 22 of the new 
Code (the first being ) 

(1) The want of notice is only an irregularity— 
This is the view taken by Oldfield,J., in Viswana- 
than Chetty v Somasundaram Chetty, (3) and I agree 
with his judgment." 

It may be pointed out that even in 
Viswanathan's case (3) the question as to 
whether the provision for recording reasons 
was mandatory and that failure to comply 
with it would vitiate an order made 
for execution to issue after dispensin 

with a notice required by sub-r. (1) did 
not directly arise for decision. The whole 
question in all the three cases was whether 
failure to issue a notice under sub-r. (1) 
was a material irregularity or an illega- 
lity. In Viswanathan’s case (l) it was 
argued that illegality was not established 
in view of sub-r. (2), the contention being 
that that sub-rule was applicable none 
the less, because the court did not record 
its reasons for dispensing with the issue 
provision for such record 
being directory, not mandatory. The 
argument, itseems to me with respect, 
requires no answer to refute it .as— it 
implies that if no notice is in fact issued 
under sub r, (1), and there is an order for 
issue of execution, it must be assumed 
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thatthe orler was made ander eur. (2). 
The court, howaver, considered the argu- 
ment and laid down the second proposition 
to. which [-haveref:rred. The proposition 
itself- does not seem to me,.iz I may say 
Bo- with respect, open toexception. 

-I have discussed these cases fully and 
they are notan authority for the proposi- 
tion advanced - by the appellants. The 
opinion of tro Judges of the Madras 
‘High Oourt seems to ba clearly against 
-it [have already held that the order in 
this case is a sufficient compliance with 
he provisions of subr.(?). But evanif 
itis not, the order for issue of execution 
under sub-r, (2)is valid and legal, Sabr. 
(2) of x. 22, O. XXI, is not, in my opinion, 
‘mandatory in its terme, and the omission 
.to record reasons for dispensing with 
notices is a mere irregularity which does 
not affect the validity of. the order made. 
-.The appeal fails and must bə dismissed 
with costs. 
> N/a Appzal dismissed. 


us LAHORE HIGH COURT. 
- Sscond Civil Appeal No. 582 of 1929, 
oe Ostober 20, 1932. 
Bulpr, J. 
KISHAN CHAND AND oTshis— 
DarenpantT3—APPELLANT 
. versus 
DINA NATH aap CTHAERS— FLAINT. FFS — 
AND OTHE88 —DREA#NDANT3— Resp» DEVTa, 
Registration Act (XVI of 1908), s. 49—Unregis- 
tered deed of partition—Admissibility to prove that 
‘particular properties were not joint, ` 
Though an unregistered deed of partition can be 
used to prove mere separation in status, it cannot bs 
admitted to prove that the properties had been 
„partitioned and that certain debts realised by one 
‘of the parties was not ajoint debt. Qadir Bakhsh 
v. Mangha Mal (1), Jiji Baiv. Ratan Singh (2) and 
Narsingh Das v. Uttam Chand (3), distinguished. 
Second Civil Appeal from a decree 
of the Additional District Judge, Lahore, 
-dated the 13th Novembar 1928, revers- 
ing that ofthe Subordinate Judge, laird 
vane Kasur, dated the 26th October, 
1927, 
Mr. Shamair Chand, for tha Appallants. 
Mr Achhru Ram, for the Raspondents, 
Judgment —Tne pedigree table of the 
parties concerned is given in the judg- 
ments of the courts below. Plaiatifs claim- 
‘ing to be revarsioiers of Musammat 
_Bhagwanti, sued for the racovary of their 
share of certain debits due to her which 
-were allegad to have besa raalizsd by 
‘the defendants. Defendants pleaded that 
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that the property left by Musammat Bhag 
wanti had been partitioned and that thy 
debts had fallen to their shares. They 
reliei on certain documents purport- 
ing to relate to that partition. These docu- 
ments were held to bə insimisaible in 
evidencs fcr want of registration and the 
plaintiffs were granted a decree by the 
learned District Judge on appeal, The 


.defendants have preferred a second appeal, 


The learned Counsel for the appellants 
has not seriously challenged the finding 
of ths court below that the documents 
relating to the partition referrad t> abova 
were inadmissibla in evilenss ta provə 
the terms of the partition. Ha has, how: 
ever, urged that 6. 49 of thə Indian Registra: 
tion Act ors. $1 ofthe Indian Evidence 
Act i3 no bar to the factum of the parti- 
tion being proved. I; was further con- 
tended that once it is provad that thea 
property left by Musammat Bhagwanti was 
no Dopor joint, the plaintiffs’ claim must 
fail. 

The learned Counsel for. the appellant 
has relied upon Qadir Bakhsh v, Mangha 
Mal (1) Jiji Bai v. Ratan Singh 99 Ind. 
Oas. 418 (2) and Narsingh Das v., Uttam 
Chand 16 Ind. Oas. 852 (3) in support of 
the above contention. In the firat ruling 
it was held that though an unregistered 
sale deed was inadmissible to prove the 
saleit could be taken into consideration to 
the possession 
held by the vendees at the date of the 
sale. In Jiji Baiv Ratna Singh 99 Ind, 
Oae, 448 (2) it was held that though an un- 
registered deed of partition was inadmis- 
sible to pr.v3 ita termr, there was no 
objection to the document being admitted 
to prove that the Hincu family was no 
longer jcintin statue. ‘othe same effacr 
ia the dechion in Narsingh Das v. 
Uitam Chand 76 Ind. Oas. 852 (3). I do 
not think these rulings can help tho 
defendant in the present case. Tae defen- 
dants do not want to prova mere separa: 
tion in status. What the defendants 
want to prove is that the property. left 
by Musammat Bhagwanti had been parti- 
tioned and that the debts realizad by them 
were not joint. I think the defendants 
are precluded from proving this fast by 
the provisions of s. 49 of the . Indian 
Registratioa Act, which laya dowa (inter 
alia) that the unregistered document 


(1) 73 Ind. Oas. 889; 4 L 249; 5 L. L.J, 175 & 555; 
A. L R.1923 Lah. 495. 

(2) 99 Ind. Cas. 415; A, I. R. 1927 Nag. 113. 

(3) 76 Ind. Cas, 852; A, I, R. 1923 Lah. 392. 
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shall not be réceived as evidence of any 
transaction affecting such property. Now 


the factum of partition of the debts which 
the defendants seek to proveis clearly a 
‘transection’ affecting the property and 
consequently it seems to me that the 
defendants cannot rely on the documents 
‘even for proof of that fact. 

I therefore uphold that decree of the 
learned District Judge and dismiss the 
appeal but in view of all the circumstan- 
ces leave the parties to bear their own 
-costa. 

tA, Appeal dismissed, 


BOMBAY HIGH COURT. 
Second Civil Appeal No, 680 of 1928. 
February 5, 193), 
Ranenexap, J. 
SHANKARAPPA KOTRABASAPPA 
HARPANHALLI—PLAINTIFF— A PPELLENT, 


. VETEU8 
KHATUMBI JAMALUDDINSAB— 

DEFENDANT— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 6 (e)— 

Transfer of land with right to mesne profits already 
accrued due—Validity of transfer—‘Mere’, meaning 
of. 
7 There along with the land the right to recover 
mesne profits of the land which have already accrued 
due are sold, the subject-matter of the sale is not a 
-‘mare’ right to sue. Section 6 (e), Transfer of Property 
Act will not applyfto such a sale and the transaction 
will not be illegal 

The word ‘mere’, in s.6 (e) means ‘bare’. Ellis v, 
Torrington (5), Williams v. Protheroe (6), Glegg v. 
Bromley (7), Dawson v. Great Northern and City Rail- 
way (8), Dickinson v. Burrell (9), Monmatha Nath 
Dutt v. Matilal Mitra (10), Ganga Din v. Piyare (11), 
and Jagannath v. alidas Raha (13), relied on. 
Kocharle Seetamma v. Pillala Venkataramanayya (4), 
‘dissented from, 

Second Appeal from the decision of the 
District Judge at Dharwar, in Appeal No. 
-88 of 1927, reversing the decree passed by 
the Joint Subordinate Judge st Haveri, 
-in Civil Suit No. 298 of 1926. 

Mr. A.G, Desai, for the appellant. 

Mr. D. R. Manerikar, for the respondents, 

Judgment—This appeal raises an 
important question cf Jaw, which hag 
not come up for decision yet in this 
Oourt. 

The plaintiff-appellant brought this suit 
to recover a one fifth share in the property 
in suit by partition and meene profite, It 
appears that defendants Nos. 1 to 4 and 
Aminabi were co-owners of certain property 
and obtained a decree for possession of 
the same in Suit No. 229 of 1912, On July 
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the property to the plaintiff by a registered 
sale-deed, and this suit was filed by the 
plaintiff on that sale-deed. The defendants 
ciaimed a right of pre emption. -This was 
however, found against them and a decree 
for partition was passed by the trial Court. 
In appeal by the defendants the question 
as to the right of pre-emption was given up, 
and the only pcint raised was whether the 
sale deed was void as Aminabi had gold 
the right to recover mesne profits along 
with her share, and as a right to recover 
mesne profits could not be legally sold, 
the whole transection was void. The plain- 
tiff appellant objected to the plea on the 
ground that it was not raised jn the trial 
Oourt, but the learned Judge rightly 
rejected this contention. He held that as 
the sale was of land as well as the right to 
recover mesne profite, and that as mesne 
profits were in the nature of damages, the 
whole transaction was void under s. 6 (e) 
of the Transfer of Property Act. He found 
that the consideration paid by the plaintiff 
wasa single consideration for both land 
and the right to mesne profits, and that 
the {rangaction was indivisible snd the 
fale void. Tte learrej Judge relied upon 
Har Prasad Tiwari v, Sheo Gobind Tiwari 
(1) and Kathu Jairam v. Vishwanath 
Ganesh (2), which Ithink had no applica- 
tion to the facts of this case. He further 
referred to Shyam Chand Koondoo v. Land 
Mortgage Bank of India (3) and Kocharla 
Seeiamma v. Pillala Venkataramanay ya (4), 
The question is whether the decision is 
tight 

Mr. Desai for the appellant has argued that 
assuming that the right to recover mesne 
profits cannot be legally sold, where there is 
a sale of land and a right to rec: ver mesne 
profits of that land is sold with it, s. 6 (e) 
of the Transfer of Property Act does not 
apply, and the sale is valid even though the 
consideration is not severable. It is com- 
mon ground that what was sold was the 
one fifth ehare of Aminabi and mesne pro- 
fits appertaining to that share. 

Section 6(e) of the Act runs as followe, 
“A mere right to sue cannot be transferred”. 
Now the word “mere” seems to me to be 
important, and apart from any authority 
what the section means ie, that, what is 
ktown in Koglish Law as a “bare” right to 


(1) 67, Ind. Cas 793; 44 A 486; 20 A. L, J. 318; A. I. 
R. 1922 All. 134, 

(2) 89 Ind. Cas, 199;49 B 619; 27 Bom, L, R. 682; A. 
I. R. 1925 Bom 470, 

(3) 9 O 695; 12 O. L. R. 410. 


(4) 21 Ind. Oas. 387; 38 M 308; 14 M.L. T. 319; 25 


8, 1925, Aminabi sold herone-fifthsharein MLJ. 410; (1913) M, W. N. 918. 
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sue cannot be transferred, But if along 
with the land the right to recover the 
profits of the land which have already 
accrued due is sold, then it is difficult to 
see how it can be said that the subject- 
matter of the sale is a “bare” or a “mere” 
right to sue. Insuch a case, in my opin- 
ion, the section would not apply and the 
‘transaction would not be illegal. In such 
‘a case whatis sold is not a mere right to 
sue, but property with an incidental right 
‘attached to the property itself. 

There is ample authority for this view. In 
Ellis v. Torrington (5) Bankes L., J. stated 
that the rule that a bare right of action 
for damages is not assignable rested on 
the principle that the law will not recognise 
any transaction savouring of maintenance 
or champerty, and that there is an except- 
‘ion to the rule, and the exception is where 
the assignee can establish that he has an 
interest in the suit. The learnei Lord 
Justice then referred to the observations of 
Best, O. J., in Williams v. Protheroe (6) and 
observed (page 407*).— 

“Tt was held then that the purchase of an estate 
conferred on the purchaser an interest sufficient to 
validate an assignment of a right of action for 
damages for breach of a covenant to repair the 


premises, aud that the law of champerty could not 
be invoked to defeat his rights under the assignment” 


The learned Lord Justice was of opinion 
that where a right to profit is appurtenant 
to the right to property, it is not a bare 
right to sue, The judgment of Scrutton 
L. J., is very instructive on the point 
under consideration. The learned Lord 
Justice pointed cut that early iz the 
development of the law the Oourts of 
equity and perhaps the Oourts of 
Common Law also took the view that where 
the right of action was not a bare right 
but was incident or subsidiary to a right 
in property, an assignment of a right of 
action: was permissible, and did not savour 
cÍ champerty or maintenance. In support 
of this statement the learned Lord Justice 
referred to Glegg v. Bromley, (7), Dawson v. 
Great Northern and City Hailway (8), and 
Dickinson v. Burrell (9), All theee cases 
emphasizs the distinction between the 
assignment of a bare right of action for 


(5) (1920) 11 K. B. 399; 89 L. J. K, B, 369; 122 L. T. 
361; 36T . L. R. 82. 
< (6) (1829) 2 M&P 779, 

RG (1912) 3 K. B. 474; 81 L, J. K. B. 081; 108 L. T, 


(8) (1903) 1 K. B. 260; 74 L. J. K.B, 190; 92 L, T. 
137; 69 J. P. 29; 21 T. L, R. 114. 

(9) (1866) 1 Eq. 337; 35 Beav. 257; 12 Jur, (N. s) 199; 
13 L. T. (N. 8.) 660; 14 W. R. 412: 147 R. R. 147. 


# Page of (1920) 1 K. B.—[Ed]. 
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damages and the sale of property with ali 
incidents attached to it, and upheld the 
validity of the latter. Warrington, L., J., 
also took the same view, 

Turning to the Indian cases, I find that 
thesame view is taken by at least three of 
our High Courts. In Monmatha Nath 
Dutt v. Matilal Mitra (10},Ghose, J., observ- 
ed at page 617 * as follows :— 

“In this case the question is whether what was 
assigned wasa mere right to sue or property with an 
incidental remedy for ıts recovery and consequential 
benefit. An assignment of a mere right to sue does not 
convey any property e., g., if any person out of posses- 
ion of immoveable property makes an assign- 
ment tothe effect that the assignee would have 
aright to sue without conveying any interest in the 
property, the assignee would not be entitled to 
maintain anysuit forthe recovery of the property, 
But it would be otherwise if the property itself is 
transferred.” , 

In Ganga Din v. Piyare (11) Mukerji, J., 
observed as follows:— 

“With all respects to the learned Judges who 
decided the case of Kocharla Seetamma v. Pillala 
Venkataramaanyya (4) Iam unable to hold that a 
right to claim mesne profits isa ‘mere right to sue’ 
within the meaning of s. 6, Transfer of Property Act. 
I may point out that inthe Madras High Court itself 
the soundness of this decision has been doubted 
in Venkatarama Aiyar v. Ramasami Aiyar (12). 

Mesne profits has been defined in the Oivil Proce- 
dure Codeas ; 

‘those profits which the personin wrongful posses- 
sion of such property actually received or might with 
ordinary diligence have received therefrom, together 
with interest on such profits.’ 

A person who is entitled to a property in the 
possession of a trespasser is entitled not only to the 
property but to the profits of which he has been 
improperly deprived. The profits rightfully belong 
to the owner of the land and it is not accurate to say 
that the profits are payable merely by way of 


damages,” 
In Jagannatr v. Kalidas Taha (13) 


Ohatterji, J., observed at ,pagej 2477, as 


follows:— 

“A point was argued by the learned Advocate for 
the respondent that what'was purchased was a right 
tosue for compensation and that this cannot be 
transferred. Under s. 6, cl. (e), Transfer of Property 
Act, the prohibition is against the transfer ofa mere 
right to sue. The word ‘mere’ implies that the 
transferee acquires no interest in the subject of 
transfer other than the right to sue. But in the 
present case what has been purchased isthe tank and 
along withit any covenant running with the land has 
passed to the plaintiff and by virtue thereof the 


(10) 122 Ind. Cas. 220; 33 O. W. N. 614; A, I, R. 1929 
Cal, 719; Ind. Rul. (1930) Oal. 220. 

(11) 113 Ind. Oas. 767; A. I. R. 1922 All. 63; 13 Q.D. 
66 


(12) 62 Ind. Cas. 305; 44 Mad. 539; 40 M. L. J. 204; 13 
L. W 199; (1921) M W. N. 137; 29M. L. T. 92, 

(13) 120 Ind. Oas. 626; A, L R. 1929 Pat. 245; 8 
Pat. 776; Ind. Rul. (1930) Pat. 59; 10 P. L. T, 
191. 


4Pago of 33 O, W. N.—[Ed] 
tPage of A, I. R, 1929 Pat, — [Ed] 
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plaintiff brings this action. It cannot, therefore, be 
stated that what has been purchased is a mere right 
to sue. The test to be applied is pointed out in Glegg 
y. Bromley (7) quoted with approval in Jai Narain 
Pandey v. Kishun Dutta Misra (14): 

‘The question was whether the subject-matter of 
the assignment was, in the view of the court, 
property with incidental remedy for its recovery or 
was a bare right to bring an action either at law or in 
cere that principle it cannot be asserted that 
what was assigned to the plaintiff wasa bare right to 
pring a suit. Iam unable toaccert the contention put 
forward on behalf of the respondent in this respect.” 

This brings me to the Madras decision on 
which Mr. Manerikar relies. In Kocharla 
Seetamma v. Pillala Venkataramanayya 
(4) it was held that a transfer of a claim for 
past mesne profits is invalid under cl. (e) 
of s. 6 of the Transfer of Property Act. As 
far as Lcan see, in the short judgment in 
that case the distinction between a mere 
right to recover mesne profits and right to 
recover mesne profits incidertal to the 
property soldis not at all noticed. The 
learned Judges simply referred to an earlier 
case in Shyam Chand Koondoo v, Land 
Mortgage Bank of India (3) and an equally 
earlier case of Pragi Lalv. Fateh Chand 
(15). They also referred to 8 Madras 
decision, Pansulari Vencataswamt v. Mentana 
Ramachandra Raju (16). The claim in that 
case,wae, 88 appears from the head-note, to 
recover damages from an agent for being 
negligent in collecting rent, and it was held 
that it wes a mere right tocue within the 
meaning of 8.6 (e) of the Transfer of 
Property Act. Kocharla Seetamma vy, Pillala 
Venkataramanayya, (4) however, wes 
doubted in a later case of Venkatarama 
Aiyar v. Ramasami Aiyar (12). Mr. Justice 
Sadasiva Ayyar stated that the decision in 
Seétamma's case (4) and some other cesses 
was the result of what hethought wasan 
unnecessarily close adherence tothe Jaw of 
torts in English Ovurts. Mr. Justice 
Seshagiri A yyar rested his decision on Ellis 
v, Torrington (5). Tre learned Judge then 
referred to Seetamma’s case (4) and to 
another case to which he was a party and 
observed that these decisions did not seem 
to have recognised the distinction between 
a bare right to sue anda right which was 
only subsidiary to the enjoyment of the 
property itself. The learned Judge 
observed as follows at page 543* :— 

“Tf the decision to which I was a party is to be 


(14) 78 Ind, Cas. 705; 3 Pat. 575; 5 P. L. T. 581; 
A. I R. 1924 Pat. 651; 2 Pat. L. R. 306, 
(15) 5 A 207; A W. N. 1882, 219. 
(16) 18 Ind. Oas. 520; 24 M. L. J. 298; 13 M. L, T. 218; 
(1913) M. W, N. 285. 
*Page of 44 Mad.—|Ed.] 
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understood aslaying down that even in caseseof 
actual transfer of mesne profits as subsidiary to the 
the right cannot be 
enforced, I am not prepared to stand by it.” 

A43 far as I can see, the course of decisions 


-in Madras does not seem to bo uniform, 


Whatever the wiew of the Madras High 
court may be, I am unable toagree with the 
view takan in Seetamma’s case, (4) and in my 
opinion, the word “mere” in cl, e)ofs. 6 
makes the position: clear. The rule, as 
pointed out by Bankes, L.J., is based on 
champerty and maintenance, and these 
specific rules of English Law against 
maintenance and champerty have: not been 
adopted in British India, 

I am, therefcra, unable to accept the view 
taken by the lower Appellate Court, and the 
appeal must be allowed. The decree of the 
lower Appellate Court is set aside and that 
of the trial Court is reatored with all costs 
throughout. 


N/a. Appeal allowed. 


LAHORE HIGH COURT. 
Second Oivil Appsal No. 1382 of (931, 
November 4, 1632, 

Tarp J. 
GAURISHANKAR AND anoTHER— 
Pia NTIFF3— APPBLLANTS 
versus 
MANGAL AND OTHIRS— DEFENDANTS 
— RESPONDENTS. 

Contract—Third party—-Right to sue—Sale direct- 
ing purchaser to pay vendor's creditors—Creditor’s 
right to sue. 

Where A sold his property to B and directed B to 
pay a certain sum of moneyto A’s creditor C out of 
the purchase money : 

Held, that there was an equity in favour of C and 
he can claim the amount from B as a beneficiary 
under the contract though he was not a party to it. 
[p. 491, col. 2.) 

The principle that a person who is not a party 
to a contract could not take advantage of its provi- 
sions is inapplicable to India. Torabaz Khan v. 
Nanak Chand (l), referred to. [ibid.] 

Second Oivil Appeal from a decree of the 
District Judge, Ambale, dated the Yth 
June, 1931, affirming that of the Subordi- 
nate Judge, Fourth Olass, Ambala, dated 
the 3rd July, 1930. 

Mr. Mehr Chand Mahajan, for the Appel- 


‘Janta. 


Mr. Madan Gopal, for the Respondents 
dJudgment.—The  plaintiffs-appellants 
who are money-lenders residing in Mullen- 


` pur-Gharibdas in the Khazar Tahesil of the 


Ambala District had dealings with one 
Dheru a resident of the Meblog State. 
Dheru died in 1913 and in 1925 his son 
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Mahgal admitted liability for these debts 
and struck a balance for Rs. 1,600 in favour 
of the plaintiffs. Mangal being unable to 
dissharge this debt of Re. 1,600 applied on 
the 12th June, 1926 to the State to acquire 
his land and pay off the debt of the plaint- 
iffs. On thesame date Kishan Chand and 
others defendants-respondents, residents of 
the Mehlog State applied for. permission to 
purchase Mangal’s land and use the con. 
sideration for discharging the debt due 
by Mangal to the plaintiffs appellants. 
Permission was accorded by the Ruler of 
the State on the same day and mutation of 
Mangal’s land in favour of Kishan Ohand 
and others was effected on the 18th June, 
1927, Jt was alleged that on the 13th 
June, 1926 Kishan Oband and others 
entered info an agreement with the plaint- 
ifs appellante to pay Rs. 1,600 in full 
discharge of Mangal'’s debt and on the 6th 
August Kishan Ohand paid Rs. 1,000 at 
Mullanpur Gharibdas and promised to 
pay the balance after mutation of Mangai's 
dand had been effected. This promise not 
having been kept the plaintiffs brought 
a suit against Mangal and Kishan Ohand 
and others purchasers for recovery of 
Rs. 966 being the balance of Rs, 600 plus in- 
terest, 

_. Kishan Ohand and the other defendants 
denied having entered into any agree- 
ment with the plaintiffs appellants while 
admitting the psyment of Rs. 1,000 in 
August 1926, Mangal did not appear aad 
the suit proceeded ex parte against bim. 
The trial Uourt dismissed the suit on 
the ground that as the plaintiffs-appel- 
lante had failed to establish the alieged 
agreement between them and Kishan Chand 
and the others andas the plaintiffs were 
not parties to the contract between Man- 
gal and the purchasers of his land they 
could not enforce it, On appeal by the 
‘Plaintiffs the Iearned District Judge neld 
that the evidenca regarding the alleged 
oral agresment of the 13th June was ua- 
worthy of acceptance and that while tha 
purchasers of Mangal's land had undoubte 
edly agreed to discharge the debt due by 
him to the plaintiffs appellants this agrae- 
ment could not be enforced in the pre- 


sent suit. The decree of the trial Oourt 
was, therefore, affirmed and the appeal 
dismissed, 


Now, it is obvious that the suit 
against Mangsl was wrongly dismissed 
even ifthe claim against Kishan Ohand 
and the other purchasers could not ba 
enforced. The original balance of Rs. 1,604 
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was struck by Mangal on the 22nd April 
1925. The present suit was brought on 
the llth June, 1923 and as against Man- 
gal would no doubt be barred by time, 
There is, however, the application of 
Mangal tothe State authorities dated 
the 12th June, 1926, in which he ag: 
knowledges his liability for this 
debt of Rs. 1,600. This acknowledg: 
ment undoubtedly has the effect of extend- 
ing the period of limita'ion and consequ- 
ently the suit as against Mangal is within 
time. : < 

The only other question which arises for 
consideration and which has been argued 
before me is whether the plaintifs can 
claim as beneficiaries under the contract 
entered into between Mangal of the one 
part and Kishan Ohand and the othersof 
the other part to utilise the purchase- 
money of Mangal’s land towards the pay- 
mentof the debt due tothe plaintifs. In 
my opinion they can, as they undoubted- 
ly have an equitable claim against Kishan 
Chand and the other purchasers under 
the agreement in question. Oourte in 
this country are courts of both equity and 
law and wherea party has an equitable 
claim such claim should, in my judgment 
be enforced. The question has been dealt 
with at some length by a learned Judge of 
this court in Torabaz Khan v, Nanak 
Chand (1). The Division Bench 
held in the ruling cited thatthe principle 
that a person who is not a party to a 
contract could not take advantage of its 
provisions is inapplicable to Iadia. The 
various authorities relied on by the learn- 
ed Oounsel forthe appellants have been 
set out and discussed in the ruling cited 
above and inthe circumstances it is un- 
necessary for me to dosa, The authoriti- 
es cited by the learned Oounsel for the 
respondents have no bearing on tha point 
under consideration. 

Finally it was urged on behalf of the 
respondents that the contrast between 
Mangal and the purchasera of hia land 
was entered into outside British India 
and aclaim underit could not be brought 
therefore, in a British Indian court, No plea 
was taken as to want of jurisdiction and 
I, therefore, sse no force in this conten- 
tion, 

For the above reasons I hold that there 
is an equity in favour of the plaintiffa- 
and they can claim as 
beneficiaries under the contract entered 


(1) 138 Ind. Oas. 263; A, I. R. 1932 Lab, 566; Ind. 
Rul. (1932) Lah, 447; 33 P. L, R. 685. 
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into between Mangal and the purchaser 
of his land. I accordingly accept the 
appeal and grant the plaintiffs a decree 
for Rs. 600 and costs throughout in pro- 
portion against the defendants. I am not 
prepared to allow the claim on account 
of interest. The decree will be ex parte 
egainst Mangal. 
A, Appeal accepted. 


BOMBAY HIGH COURT. 
Second Oivil Appeal No. 272 of 1929. 
February 18, 1932. 

RaNGNEKAR, J. 

KESHAV MADHAVRAO DESSHMUKH— 
PLAINTIFE— APPELLANT 
versus 
BALAJI VASUDEO ATHAVALE 
—DarsenDANT—R rep: NDENT. 

Minor—Promissory note by  guardian—Minor's 
liability—Guardians and Wards Act (VIII of 1890), 
s.38—Certificated guardian—Promisscry note in his 
own name— Whether binding on minor. 


Although a guardian can under certain 
circumstances sell or charge his ward's 
estate or property, he cannot bind him 


ersonally by a simple contract debt, nor can he bind 
his estate except by a document purporting to bind 
it. Waghela Rajsanji v. Shekh Masludin (1), and 
Maharana Shri Ranmalsingji v, Vadilal Vakhat- 
chand (2), relied on, 

A promissory note executed by the certificated 
guardians of aminor in their own names and on the 
face of it for themselves, with the sanction of the 
court under s. 33, Guardians and Wards Act, is not 
binding on the minor or his property, 

Second Oivil Appeal from a decision of 
the District Judge of Nasik, in Appeal No. 
205 of 1926, confirming the decree passed by 
the Subordinate Judge at Nasik, in Civil 
Suit No. 148 of 1925. 

Mr, A. G. Desai, for the Appellant. 

Mr. Pendse (with him Messrs. B, G. 
Modak, and C.H, Patwardhan), for the Re- 
spondent. 

Judgment,.—Tae question in this 
appeal is whether a minor is liable on a 
promissory note passed by his guardian 
with the sanction of the court. The 
material factsare that the grandfather of 
the minor defendant died possessed of con- 
siderable property which by his will he 
ssttled on trust for the benefit of his 
grandson. By the will he appointed hig 
daughter Kondubaiand the minor's mother 
as his trustees. Kondubai passed a promis- 
sory note on November 22, 1917, in favour of 
the plaintiff, and in 1920 she passed another 
note in renewal of the former for Rs. 750, 
In the meanwhile both these ladies realised 
the estate and it appears came into posses- 
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sion of a considerable amount of money. 
They invested the money in their hands in 
constructing several buildings and in runn- 
ing a flour mill. These ventures did not 
turn out successful, and the evidence shows 
that the firat promissory note of 1917 was 
passed for the purpose of borrowing moneys 
in order to complete a building. There- 
after they applied to the District Oourt for 
being appointed guardians of the property 
of the minor, and Kondubai and the Deputy 
Nazir of the court were accordingly 
appointed as such guardians. In 1923 the 
cecond promissory note was renewed once 
again but this time with the sanction of the 
District Judge. It ison that note that the 
present suit was brought by the plaintiff, 
The trial Oourt found that the moneys were 
borrowed for the benefit of the defendant 
but held that the executants, viz, the two 
guardians had no authority to pass the 
promissory note which consequently did 
not bind the minor. The Oourt, therefore, 
dismissed the suit. The plaintiff appealed 
and the Appellate Oourt raised two issues, 
viz., (1) Whether the executants of the pro- 
missory note had authority to pass it (2) and 
whether it bound the estate of the minor? 
The learned Appellate Judge found these 
issues in the negative and confirmed the 
decision of the lower Oourt. Hence this 
appeal. 

Mr. Desai for the appellant says thatas 
the trial Oourt found that moneys were 
borrowed in the first instance by the 
promiseory note of 1917 and utilised them 
for the benefit of the minor, and the 
promissory note in suit was executed after 
obtaining sanction from the District Oourt, 
the minor is personally bound to pay the 
amount thereof to the. plaintiff. It may be 
mentioned that pending the suit the minor 
attained majority and a consequent amend- 
ment in the plaint, was made, 

As early as 1887 the question as to the 
liability of a minor came before their 
Lordships of the Privy Oouncilin the case 
of Waghela Rajsanji v, Shekh Masludin (1), 
and their Lordships observed as follows 
(page $6*):— 

“Now it was most candidly stated by Mr. Mayne, 
who argued the case on behalf of the respondent, that 
there is notin Indian law any rule which gives 
a guardian and manager greater power to bind the 
infant ward bya personal covenant than exists in 
English Law. In point of fact, the matter must be 
decided by equity and good conscience, generally 
interpreted to mean the rulesof English Law if found 


(1) 141. A. 89, s.0,11 Bom, 551, 561; 11 Ind. Jur 
315; 5 Sar. 16 (P. O.) 
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applicable to Indian society and circumstances. Their 
Lordshipsare not aware of any law in which the 
guardian has sucha power, nor do they see why it 
should be soin India. They concieve that it would 
bea very improper thing to allow the guardian to 
make covenantsin the name of. his ward, soas to 
impose a personal liability upon the ward,..." 

That case was followed in Maharana Shri 
Ranmalsingji v. Vadilal Vakhatchand (2), 
and there it was held that a minor can- 
not be bound personally by contracts 
entered into by a guardian which do not 
purport to charge his estate. These 
authorities are hinding on me, and the 
principle laid down in these cases has 
been followed in many decisions of some 
of the Indien High Courts. Itis unneces- 
sary to refer in detail to. theae decisions. 
But the principle which ceems deducible 
from them is that although a guar- 
dian can under certain circumstances sell 
or charge his ward’sestate or property, he 
cannot bind him pereovally by a simple 
contract debt, nor can he bind his estate 
except by a document purporting to bind 
it. The observations of that learned author 
Trevelyan in his well-known book on Law 
of Minors are aleo to the same effect. In 
my opinion it is tco Jate in the day to 
contest the pesition that a guardian cannot 
personally bird hia ward'by contract which 
does not purport to bind his estate, The 
case of Maharana Skri Ranmalsingji v, 
Vadilal Vakhatshand (2) wae referred to 
with approval by Sir Norman Macleod and, 
Mr. Justice Orump in Parbhubhai v. 
Bai Lalita (1) Civil Application No. 257 of 
1922, decided by Macleod O. J. and Orump 
J., on January 19, 1923, (Unrep). Of 
couree, as Mr. Desai saye, that was not a 
case of a Court guardian, ror wae any 
sanction obtained in that wese from the 
District Court as inthis, But apart from 
the question of sanction it seems 
to me that the principle to be 
applied in the case of a minor in regard to 
& personal contract or acovenant must be 
the same whether the minor happens to be 
a ward of a Court oris under the protec- 
tion of a testamentary or natural guardian. 
Mr Desai relies cn Huncoomanpersaud 
Panday v.  Pabocee Munraj Koon- 
weree (3) and a decision of the Madras 
High Court in Raman Chettiar v. Tirugnan- 
asambandam Pillai (4), But those are cases 
in which the estate of the minor was charg- 
ed and the question was whether the charge 


(2) 20 Bom. 61, 

(83)6 M. I. A. 393; 18 W. R. 8 note Sev. 253 note 
2 Suther 29:1 Sar. 552. 

(4) 99 Ind. Cas. 660; 50 Mad. 217; 51 M, L. J, 869; 
25 Lu W. 25; A, I, R, 1927 Mad, 233, 
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. was incurred for a legal necessity or for the 


benefit of the minor. In my opinion, 
therefore, the appeal must fail on this 
ground. 

The only point which remains now is the 
effect of the sanction behind the promis- 
sory note in suit. The provisions of the 
Guardians and Wards Act are clear. 
Under s. 2? a guardian has to deal with 
the minor's estate as a prudent owner would 
deal with his own. Under ss. 28 and 29 
his powers of alienating or charging the 
estate are restricted and he cannot either 
sell, mortgage or otherwise dispose of the 
estate without obtaining the sanction of 
Court which has appointed him to be a 
guardian. Then comes s. 33 which gives 
him the right to apprcach the Court for 
directions and advice. But such advice by 
itself cannot, in my opinicp, impose a 
liability ona minor where none existed. 
The effect of the sanction under sub-cl. (3) 
of s. 33, in my judgment, is that it 
raises a statutory presumption of & faithful 
performance by the guardian of a duty 
cast upon him and protects him as regards 
his own liability either under his bond or 
in general tothe Oourt or as against the 
minor. But the question before me is not 
whether the guardians acted prudently or 
not or executed this promissory note in the 
course of a faithful performance of their 
duty, but the question is whether they cen 
bind the minor personelly by a contract 
which they made in their own name and on 
the face of it forthemselves. That question, 
as I have pointed out, can only be answered 
in one way having regard to the authorities 
not only in this Court butin other Courta. 
But apart from this question of law, it 
appears there are no merits in the case for 
the plaintiff, It is undoubtedly trus, as 
Mr, Desai saye, that the trial Court found 
that the first promissory note was passed 
for the benefit of the minor, but the lower 
Appellate Court seems to have come to a 
different conclusion, and as far as I can gee, 
except the fact that the house in connection 
with which it is said the monsys were 
borrowed on the firet promisscry note ia 
now cecupied by the minor, it is difficult 
to hold that the dealings of Kondubei and 
her general administration ofthe estate of 
which she was a trustee prior to her 
appointment as a guardian by the Court 
were beneficis] to the estate of the minor. 
Jt is unnecessary to go into details, but 
there is no doubt that these ladies having 
ceme into posseesion of a large amount of 
money spent it, undoubtedly in the hope 
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of augmenting it, but foolishly, in land 
and building speculation, and the lower 
Appellate Oourt held that Kondubai was 
squandering the estate snd the plaintiff was 
assisting her in doing so. That is a finding 
of fact which is binding on me in second 
appeal, 

The appeal, therefore, must be dismissed 
with costs, ` 

N/a, Arpeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No 1738 of 1931. 
October 24, 1932. 

Jai Lal, J. 
MILKH! RAM~PuststirF— 
APPELLANT 
versus 
GUJAR MAL alias DOGAR MAL— 
DEFENDANT— RESPONDENT, 

Evidence Act (I of 1872), s. 91—Document purport- 
ing to be mortgage—Oral evidence to prove itis sale, 
admissibility of—Onerous terms, effect of. 

Where a registered document is on the face of it 
a mortgage-dead the mere fact that the conditions 
are onerous cannot alter the real nature of the 
transaction and justify thecourt in construing it to 
ke asale, nor is oral or circumstantial evidence 
admissible to prove it to be a sale. Bal Kishan Das 
v. Legge (1), and Maung Kyin v.Ma Shwe La (2), 
referred to 


Second Oivil Appeal froma decree of the 
District Judge, Ludkiana, dated the 13th 
July, 1931, reversing that of the Subordinate 
Judge, Second Olass, Ludhiana, dated the 
7th July, 1930. 

Mr. Fakir Chand and Sheikh Muham- 
mad Amin, for the Appellant, 

Mr. Shamair Chand, for the Respon- 
dent, 

Judgment.—tThe appellant instituted 
a suit ior the redemption of a mortgage 
which had keen created by means of a 
registered mortgage deed. The plea of 
the defendant-mortgagee wes that the 
transaction was really a sele ard not a 
mortgage. 

The District Judge, on appeal, has 
held that, having regard to the circum- 
stances, it had been established that the 
parties intended the transaction to be a 
sale and not a mortgage and has conse- 
quently dismissed the suit, 

The mortgagor has presented this second 
appeal and Mr. Fakir Oband Advocate 
on his behalf contends that it was not 
open to the respondent to plead, in view 
of the terms ofthe registered mortgage- 
deed or to lead oral or circumstantial 
evidence to shows that the transaction 
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was other than what appears on the fact 
of the document and in suppoft of this 
contention bas cited Bal Kishen Das v. 
Legge (1) and Maung Kyinv. Ua Shwe La 
(2) both judgments of the Privy Oouncil, 


-which fully support the contention of 


the learned Counsel. 

Mr. Shamair Chand, on behalf of the res- 
pondents,contends that the terms of the deed 
are such that it appears that the parties 
intended that the property should belong 
in ownership to his client. 

The document, however, on the face of 
it, ia a mortgage-deed and, as rightly 
remarked by the District Judge, the mere 
fact that the conditions of the deed are ' 
onerous does not alter the real nature of 
the transaction. I consequently hold 
that it was not legally permissible to the 
District Judge to arrive at the conclusion 
that the mortgage-deed was really intended 
to be a sale-deed. The objection, how- 
ever, was not raised, except in | this 
court, and, therefore, I do not.consider 
that the appellant is entitled to the 
costs of this appeal which is hereby 
accepted andthe case remanded to the 
Dietrict Judge with direction to hear the 
appeal and to decide the remaining question 
invoived in it, his decree being hereby set 
aside, The costs of this appeal shall be borne 
by the parties. Oour‘-f:e on the .memo 


of appeal shail be refunded to the ap- 
pellant, 
A. f Appeal accepted, 
Case remanded, 


(1) 22 A 149; 271. A, 58; 4 O. W.N. 153; 2 Bom. 
L. R. 523; 7 Sar. P. O. J. 601 (P. O.) 

(@)42 Ind. Cas. 642; 45 O 323; 15 A. L, J. 825; 33 
M.L. J. 648; 3P. L. W. 185; 6 L, W. 777; 290. 
W. N. 257; 23 M. L. T. 36; 270. L. J. 175; 
20 Bom. L. R. 278; (1918) M. W. N. 300; 9 L. B. R. 
114; 11 Bur. L. T. 21; 44 I. A, 236 (P. O.) 


NAGPURJUDICIAL COMMIS. 
SIONER’S COURT. 
First Oivil AppealNo. No Y9 of 1930. 
August 26, 1932. 
NIYUGI, A. J. O. AND GRILLE, 
A 


. J. O. 
RAO NARAYANRAO GOVINDRAO 
—PLAINTIFF— APPELLANT 
Versus 
MULOHAND AND OTHERS—DEFENDANTS—- 
RESPONDENTS. 
Hindu Law—Alienation—'Benefit 
Whether confined to acis of 
Real test. 
Transactions justifiable on the principle of 
benefit to the estate under the Hindu Law are 
not limited to those transactions which are of a 


to the estate’— 
defensive nature— 
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def8nsive nature Whether the transaction is sought 
to be justified on the ground of legal necessity 
or benefit to the estate the real question to be 
considered is whether it is a fair and proper 
‘transaction, such as a prudent owner would enter 
into with the knowledge available at the time on 
a spalomation of balance of profit and loss. [p. 
col. . 

Oase law discussed. 

Where the manager of a family pur- 
chased property for Rs. 29,(00 paying 
Rs. 6,000 odd in cash and securing the balance on 
the family property: 

Held, the transaction wasa highly imprudent one 
and, therefore, not binding on the family. 

Viret Oivil Appeatfrom a decree of the 
Additional District Judge, Saugor, dated 
the 6th March, 19.0. 

Messrs. Kinkhede R.B., W. B. Pendhar- 
kar and A R. Kulkarni, for the Appel- 
lant. 
| Mr. D. N. Choudhary, R. Bọ, for the Res- 
pondente, 

Judgment.—This appeal arises out of 
a suit instituted by ihe appellant against 
the three respondents for recovering Rs. 
17,500 on the basis of a morigage-deed for 
Rs, 22,390executed by respondent No. 1, 
Mulchand, for himself and on behalf of 
the other respondents in the capacity of 
a guardian on the 23rd June, 1926. The 
suit was decreed against the share of 
respondent No. 1 alone and dismissed as 
against the rest. The plaintiff hag pre- 


ferred this appeal. 

Respondent No. 1, Mulchand, is the 
brother of Kundanlal, respondent No. 2 
father of Khushalchand, res- 


and the 
pondent No. 3, These three persons together 
formed a jointfamily: Kundanlal owning 
8 annassbare and Mulchand and Khushal- 
chand owning 4 annas share each insMouza 
Hinnod. On the 6th September, 1926 
Mulchand purchsseda 4 annas share of 
Mouza Hinnod including cultivating rights 
in sir and kudkasht with incidental rights 
inthe patti along with some movable 
property fora sumot Re. 24,000. Out of 
the purchaee money, Mulchand paid 
Re, 1,00 in advance and Re. 5,6:0 to dis- 
chargea previous encumbrance and to 
secure the balance of Rs, 22,880 he execut- 
ed the mortgage-deed in suit, This mort- 
gage-deed comprised the proprietary 
ebares held by Mulchand’s joint family in 
.Mouza Hinnodas also the 4 annas share 
newly acquired under the aforesaid con- 
veyance. As Khushaichand was a minor 
and Kundanlal was alleged io be insane, 
Mulchand executed a mortgage deed acting 
as their guardian. In the plaint Kundan- 
"lalis detcribed as insane and Mulchand is 
described as his guardian, Mulchand did 
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not enter appaar ance and the euit proceed 
ed ex part: as against him. Kundanlal 
disclaimed the insanity attributed to him 
and resisted the suiton the ground that the 
purchese of a4 annas patti in Mouza Hin- 
nod for the excassive price of Rs, 29,030 was 
unoecasiary and that the mortgaga executed 
for the purpose of affording security for 
the part of the purchase money was, so far 
from being beneficial, highly detrimental 
to the joint family, Khushalchand made 
common cause with him and both claimed 
exoneration from the mortgage to the 
extent of their respective shares. 

The lower Oourt found that Kundanlal 
was anidiot neither at the time of the 
execution of the mortgage nor at the time 
the suit was filed and that the mortgage 
was void against him, It further found 
that the transaction wrs highly prejudicial 
tothe joint family and dismissed the suit 
a3 against Kundanlal and Khushal- 
chand, 

It is contended on behalf of the appel- 
lant thatthelower Oourt ought to have 
framed a specific iesue as to whether 
Kundaaolal was compos mentis, No doubt 
technically there has been an irregularity 
but ib appears that itis not such as affects 
the merits of the cas», The nature of the 
pleadings offered by Kundanlal and the 
impreasion made on the court as to his 
mental condition, leave but little doubt ag 
to his mental soundness. Even if he were 
ingane his case being common with that of 
Khushal Ohand cannot in the least be pre- 
judiced. We, therefore, consider that the 
contention is devoid of any substan- 
ce, 
The cardinal issue in the cage is whether 
Mulchana’s transaction of purchase of a 
4 annas patti in Mouza Hinnod for Rs, 29,000 
entailing the necessity for transferring the 
joint family property as security for a part 
of the purchase money was beneficial to 
the jointfamily. In Nagraj v. Ganpat (1) 
the rule was enunciated that any act of 
alienation for which the character of “bene- 
fit to the catate”’ can be claimed must be 
a defensive act. Judging the transaction 
ia the light of that principle the suit 
could not have been otherwise decided, 
It is strenuously argued for the appellant 
that the principle enunciated in Nagraj v, 
Ganpat (1) is too restricted in its scope to 
be accepted as auniversal rule and that 
the expression “benefit to the estate” must 
be interpreted in a broad and liberal sense 


(1) 121 Ind, Cas. 668; 26 N. L. R. 56; Ind, Ry 
(1930) Nag, 125; A. I R. 1930 Nag, 86, 
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so as to comprehend acts intended for 
the purpose of enlarging estate, as in the 
present case. The rule laid down in 
Nagraj v. Ganpat (1) does not profess to be 
universal, The learned Judge who laid 
down the dictum himself recognises that 
there may be exceptional cases of benefit to 
the estate conferred by acts which are 
not of a Cefensive nature. Ona review of 
authoritites he comes tothe conclusion that 
the rule is applicable in a very large 
majority of cases but he does not appear 
to contest the view taken in Jagat Narain 
v. Mathura Das (2) that the transactions 
justifiable on the principle of “benefit to 
the estate’ are not limited to those trans- 
actions which are of a “defensive nature.” 
The same learned Judge explained the 
ecops of this rule in Yashoda v. Shamji 
(3), It may be conceded that neither in 
Hunnoomanpersaud Panday v. Babooee 
Munraj Koonweree (4) nor in Palaniappa 
Chetty v.,  Devasikamony{Pandava San- 
nadhi (5) their Lordships ofthe Privy 
Oouncil ever suggested any restriction on 
theimport of the expression “benefit to the 
estate” in the sense in which the expre3- 
sion was understood in Shankar Sahai v, 
Bichu Ram (6), Inspector Singh v. Kharak 
Singh (7), Kishen Sahai v. Raghunath Singh 
(8)'and Ragho Totaram v. Zagar Koba (9). 
In Palaniappa Chetty v, Devasikamony 
Pandara Sannadhi (5) their Lordshipa of 
the Judicisl Committee acknowledge the 
difficulty of defining the meaning of expres: 
sion “benefit to the estate” in precise terme, 
as will be evident from the undermen- 


tioned. observations:— 

“No indication isto be found in any of them 
as to what is, in this connection, the precise 
mabure of the things to be included under the des- 
cription “benefit to the estate, 


(2) 116 Ind. Cas. 484; 50 A 969; 26 A.L, J. 841; 
A.I. R.1928 All, 454. 

(3) 123 Ind Cas 899; A.I, R.1930 Nag. 218; Ind. 
Rul. (1930) Nag. 243. 

(4) 6 M. I.A. 393; 18 W.R. 81 n.; Sevestre 2&3 
n; 2 Suth P, O. J.29; 1Sar. P, C.J. 552; 19 E. R. 
147. 

(5) 39 Ind. Cas.j722; 40 M. 709; 21 O.W. N. 
729: 15 A. L. J. 485; 1 P.L. W. 997; 33 M. L. J. 
1; 19 Bam, L. R. 567; 22 M, L. T. 1; (1917) M. W. 
507; 26 O. L. J. 153; 6 L. W. 222; 44 I A. 147 (P. 
0 


ey 86 Ind. Oas. 769; 47 <A. 381; 13 A. 
L. J 204; L.R.6 A. 214; Civ; A. I, R. 1925; All. 
333. a. 

(7) 112 Ind, Cas, 881; 50 A.776; Z6 A. L. 9.577; 
A. 1. R. 1928 All. 403. 

(8) 116 Ind. Cas. 488; 51 A. 473; A.I. R. 1929 All, 
139; (1929) A. L. J. 110. 

(9) -118 Ind. Cas. 555; 53 B. 419; 31 Bom, L. R, 
364; A, I. R. 1929- Bom, 251. uo ae 
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It is impossible, their Lordships 
think, Ye 
“to give a precise’ definition of it applicable 


to all cases, and they do not attempt to do ‘so, 
The preservation, however, of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portions from 
injury or deterioration by inundation, these and 
such like things would obviously be benefits. The 
difficulty is to draw the line as to what are, `in this 
connection, to be taken as benefits and what not.” 


Their Lordships did not attempt any ex- 
haustive definition but merely gave in- 
stances, by way of illustrations, of cases. 
which would reasonably fall within the 
category of “benefit.” Mayne, in his Hindu 
Law, includes under the term “benefit”: 
some positive act done to enlarge . or 
improve the estate. Although the pyrpose: 
of the transaction may be to enlarge  or-- 
improve ‘the estate it cannot be . gainsaid 
that an act undertaken in a capricious and. 
reckless manner without proper calculation 
of its consequences and in thespirit more 
or less of speculation, cannot fall within 
the ambit ofthe meaning of “benefit”. If 
the act for which the character of “benefit 
to the estate” is claimed is of a “defensive 
nature” it may give rise to a presumption 
in favourof the act as being beneficial: 
onthe contrary, if an act isnot of a 
“defensive nature”, the presumption would 


be to the contrary so as to call for _affir- 
mative evidenceto rebutit. The defen- 
sive nature ofthe act ie, inter alia, a 


factor but in no event decisive or a sine 
qua non in the consideration of the ques- 
tion of benefit. The distinction. of acts 
being of “defensive nature” or otherwise is 
in substance the outcome of what. is con- 
ceived to bethe rule of evidence drawn 
from human experience as to how a man 
with ordinary prudence would act in 
particular circumstances. In other words, 
the test to determine whether a transaction 
is legally necessary or beneficial is to see 
whether the transaction is fair and proper. 

In judging the validity or invalidity of 
alienations made by limited cwners the 
court has to be satisfied about the pro- 
prietyof the transactions; “legal necessity” 
or “benefit” to the estate are in reality 
compendious expressions for a_ large 
variety of circumstances which serve to 
demonstrate the propriety of the transac- 
tions. This appears to be the ultimate 
principle on which turned tke decisions 
inthe various cases relied on by the learn- 
ed Advocate for theappellant. Ia Nara- 
yana Sahv. Sankara Sah (10) the con- 


(10) 99 Ind. Oas. 377; A. I. R. 1927Mad, 53; 24 L, 
W. 621; 51 M. L, 3,621, 
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tract business carried on by a member of 
the joint family was held to be not a new 
venture because the family earned its 
living from such business and permitted 
the joint family funds to be utilized for 
the performance of such contracts, The 
underlying principle of the decision ap- 
parently is that when such a family de» 
pended for its livelihood upon certain 
business s member of the family who 
entered into that business must be pre- 
sumed to have acted prudently and in 
the best interests ofthe joint family. The 
decision reported as Beni Madho Singh v. 
Chander Prasad Singh (11) explicitly re- 
cognisesthis principle inasmuch as the 
purchase of the property in that case was 
held to be an act “not itself imprudent”. 
In Ram Chandra Singh v. Jang Bahadur 
Singh (12) the test was stated to be, “is 
the transaction one into which a prudent 
owner would enter? Every case of an 
alienation hae, as observed in Bhagwat v. 
Anandrao (13), to be judged on its own 
facts to determine whether a particular 
transaction siould be upheldornot. In 
Jan Mohammad v., Bikoo Mahto (14) the 
consideration which guided the decision 
was whether the transaction was “one 
which a prudent father was justified in 
énterirg into”. Their Lordships of the 
Privy Councilin Niamat Rai v, Din Dayal 
(15) determined the case on the principle 
that “the decision to raise more money 
would seem to hsvebeen a wise one”. In 
Ralla Ram v. Govardhan Das (16) their 


Lordships of the Lahore High Court held’ 


that in order to sustain the alienation of 
joint family property by the managing 
member ofthe family, the transaction 
must be one “which is for the benefit of 
the estate and such as a prudent owner 
would have carried out with the knowledge 
available to him at the time, and such 
transactions are -justifiable on the principle 
of benefit to the estate and are not 


11) 83 Ind. Cas. 603; 3 Pat, 451; A. I. R.1925 Pat, 
189; 6 P. L. T. 233. ; 

(12) 90 Ind. Gas. 553; 
L 52; 


5 Pat. 198 atp. 203; 7 P 
A. L R. 


L. 1926 Pat. 17; (1926) Pat 
(13) 86 Ind, Oas. 515; 22N.L. R.136; A.I. 1925 
Nag. 302 


(14) 116 Ind. Oas, 33; 7 Pat. 798 at p.814; A, I 
R: 1929 Pat. 130; 10 P. L. T. 811. 

(15) 101 Ind. Cas. 373; 5 Lah, 597; A. I. R, 1927 P. O. 
121; 29 Bom. L, R, 886;52 M. L J. 729; 4 O. W. N. 
537; 25 A. L. J. 599; 45 O. L, J. 548; (1927) M. W. N. 
453; 28 P. L. R. 463; 8 P. L.T. 647; 26 L. W. 442; 
54 I. A. 211 (P. 0.) 

08 125 Ind. Qas. 881; A. I. R. 1980 Lah. 879 at 
p, 683; Ind, Rul. (1930) Lah, 657. 
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limited. to transactions which are of a 
defensive nature. The principle deducible 
from these cases is that whether the trans- 
action is soughtto ba justified on the 
ground of “legal necessity” or ‘benefit to 
the estate”; it must be proved to be fair 
and proper such as a prudent owner would 
enter into with the knowledge available 
at the time ona calculation of balance of 
profit and loss". In short, the transaction 
must be shown to be justified by pruden- 
tial considerations. 
Turning to the facts of the present case, 
it would appear that out ofthe total pur- 
chase-money Rs. 29,000; Rs. 6,610 were 
actually paid out of the joint family funds 
and liability tothe extent of Rs, 22,390 
was burdened on the joint family prop- 
erty and this burden was to bə dis- 
charged by three annual payments of 
Rs. 6,390; Re 8,010 and Rs.8,000 with interest 
at 8 annas 6 pies per cent. per month amount= 
ing every year to Rs. 1,425: this means that 
in the first year the family undertook 
the liability to pay Rs. 6,390+Rs 1425 
i.e, Re, 7,815; and in each subsequent year 
pay Rs. 8,000+-Rs 1,425,7.e, Rs. 9.425. It 
was undera further obligation to pay 
compound interest in the event of default 
of payment of interest at the stipulated 
time. It was patently impossible for the 
family to discharge this obligation andthe 
result was that the family had to dispose 
of a village Mouza Bakhra, which originally 
belonged to the joint family,for Rs. 8,000 for 
the purpose. There is.no evidence on record 
worth the name to show what the income 
of the family was and how Mulchand hoped 
to pay up the instalments as stipulated. 
The difficulty of payment presented itself 
at the time when the first instalment itself 
became due and it necessitated the disposi- 
tion of Mouza Bakhra on the 7th Septem- 
ber, 1927. The transactions of purchase. 
and mortgage wereso palpably reckless and 
imprudent that no man with any sense of 
realities could have ever ventured into 
them. It is urged for the appellant that the ` 
object of the purchase of Mouza Hinnod 
was tosecure proprietary interest in the 
patti in which the family held some fields 
in tenancy right and that the sir land 
which was glso acquired by the purchase 
included in the mortgage was saved to the 
family. On analysis it would appear that 
this has brougbt no gein to’ thefamily in- 
asmuch asthe family lost Mouza Bakhra 
and ita proprietary interest in Mouvaa 
Hinnod including the patti which was pur- 
chasedand a number of malik makbuza 
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lands. The saving of 31 acres of sir land 
is indeed a poor satisfaction for the Ices 
of virtually the whole of the property. 
The mere fact that the purchase of lands 
was not a new venture in the sense that it 
was not 8 new business, cannot be con- 
sidered by itself to be an element of 
“benefit to the estate’. As a whole the 
transaction in the face of it was highly 
imprudent, lt was in a sense a wild 
speculation into which no wise man with 
any sense of proportion would have enter- 
ed. Mulchana’s conduct throughout re- 
veals an abuse of the power which the 
Hindu Law gives tothe manager of the 
joint family. His actcan in nosense be 
conceived asone intended to “benefit the 
family”. We, therefore, agree with the 
lower Oourt that the mortgage cannot 
bind the interests of Kundanlal and 
Khushalchand. 

The result is that the lower Court's 
decree is affirmed and the appeal is dismis- 
sed with coste. 


A Appeal dismissed. 
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BOMBAY HIGH COURT. 
Second Oivi! Appeal No, 424 of 1923. 
February 23, 1932, 


AKER. J, 
SHANKAR VAMAN AINAPURE— 
P1 aINTIFF—APEELLANT 
versus 
NAIBU KRISHNA KALE AND OTBERG-=> 
.~ DernypantTs— RE2PONDENTS, 
Minor—-Promissory note by certificated guardian to 
carry on ancestral business of minor—Liability of 


minor. h 
A promissory note executed by the certificated 


guardian of a minor for carrying on the ancestial 
trade of the minor is not binding onthe minor nor 
is his property liable for it. Waghela Rajsanji v. 
Shekh Masludin (3), and Maharana Shri Ranmal- 
singji v. Vadilal Vakhaichara (4), relied on, Ram- 
partab Samrathraiv Feolibai and Goolibai (1) and 
Raghunathji Tarachand v. Bank of Bombay (2) 
and Subramania Ayyar v. Arumuga Cheity (7), dis- 
tinguished. j - 
Second Civil Appeal from the decision of 
the Assistant Jucge at Satara, in Appeal 
Ne. 22 of 1¢2¢, cenfirming the decree 
passed by the Subordinate Judge at Wai, 
in Suit No. 538 of 1923. | | 
Mr. Y. N. Nadkarni, (with him Mr.G, B. 
Chitale), for the Appellant. 
Messrs. C. H. Patwardhan and V. D. 
Limaye, for the Respondente. 
Judgment —The plaintif, a shop- 
keeper at Wai, egued the defendante, of 
whom defendant No.1 was a minor re- 
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presented by his certificated guardian de- 
fendant No. 2, Defendant No.3 was add- 
ed inthe appeal in the lower Appellate 
Oourt onthe ground that his deceased 
father was defendant No. 2's surety in the 
proceedings under the Guardians and 
Wards Act in which defendant No. 2 was 
appointed guardian of the minor. The 
claim is based on a promissory note passed 
by defendant No, 2 as guardian of defend- 
ant No, J], dated August 31, 1921, for 
Rs, 4,407, The first Court dismissed the suit 
as against defendant No. 1 but awarded 
the plaintiff Rs. 4,199-15-0 and costs from 
defendant No, 2. On appeal the District 
Judge confirmed the finding of the lower 
Court, holding that defendant No, “1, the 
minor was not liable on the promissory note, 
The facts areset out in the judgment of 
the lower Appellate Court. The father of 
defendant No, 1 died in 1907, leaving a 
grocery business at Wai, which was inherit- 
ed by defendant No, 1. Defendant N, 2, who 
was his maternal uncle, was appointed 
guardian of his person and property by the 
District Court of Satara, He, however, 
misappropriated the minor’s property, and 
in the year 1923 an enquiry was held, and 
he was ultimately prosecuted on charges of 
misappropriation and breach of trust. He 
was acquitted in the Sessions Court, but on 
appeal by the Government, he was convict- 
ed by the High Oourt, and sentenced to 
three years’ rigorous imprisonment, which. 
he was undergoing at the time of the suit, 
The only point which is raised in the 
cecond appeal is ihat the defendant No, 1, 
a minor who hes. since attained majority 
is liable on the promissory note. This isa 
question of pure law which is covered. 
by authority. The learned Oounsel for the 
appellant has argued that under therulings 
in Rampartab Samrathrai v. Foolibai and 
Gcolibai (1) and Raghunathji Tarachand v. 
the Bankof Bombay (2), which follows Ram. 
partab Samrathrai's case (1), the plaintiff is 
entitled to a.decree against defendant No. 1, 
In Rampartab Samrathrai v. Foolibai and 
Goolibat (1), it was held that under Hindu. 
Law when an ancestral trade descends upon 
a minor as the sole member of the family, and 
the ancestral trade is carried on under the. 
superintendence of the minor’s natural 
guardian for the benefit of herself (she 
having 8 claim for maintenance) and the 
eaid minor, the minor will be bound by all 
acts of the guardian necessarily incidental 


(1) 20 B. 767. 
(2) 2 Ind, Oas. 173; 34 B. 72, 


ll Bom; L, Re 
255, 
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‘to ér flowing out of the carrying on of the 
trade. In that case the guardian was the 
mother, the natural guardian, and not the 
certificated guardian. In Raghunathji Tara- 
chand v. The Bank of Bombay (2), which fol- 
lows Rampartab Samrathrai’sicase (1), it was 
held that where a minor is a co-parceper 
in a joint family his share in the family 
property is liable for debts contracted by 
his managing co-parcener for any family 
purpose or any purpose incidental to it. 
Ifthe family is a trading firm the same 
rule must apply with this difference that 
the terms family purpose or purposes inci- 
dental toitmusthave given way for the 
expression irading purpose or purposes 
incidental to it having regard to the nature 
and objects of the family business, It 
has further been contended that defend- 
ant No, 2 being a certificated guardian 
under the Guardians and Wards Act, his 
powers are defined undere. 27 of that Act, 
under which heis bound to deal with the 
property of the ward as carefully as a 
man of ordinary prudence would deal 
with if it were his own and subject to the 
provisions of that chapter, he may do all 
acts which are reasonable and proper for 
the realisation, protection or benefit of the 
property and the only check upon him is 
s 29, which prohibits a certificated guar- 
dian from mortgagingor transferring by 
sale, gift, exchange or otherwise any part 
ofthe immovable property of his ward or 
leasing it for a term exceeding five years, 
and it is contended thatthe passing of a 
promissory note for goods supplied to the 
minor's shop is within the powers of the 
guardian, and is binding on the minor, and 
therefore, the person in whose favour the 
promissory note is passed is entitled to 
fecover the money from the minor or 
his estate. It has been found by the 
learned Judge of the lower Appellate Court 
andisa finding of fact which I must 
accept, that the shop of Krishna Nana 
Kale, that is, defendant No. 1 which , was 
conducted by Shankar Wagdole aiter 1914 
and which made the transactions with the 
present appellant, was in fact identical 
with the old shop of Krishna Nana Kale 
owned byrespondent No. 1's father. It 
is to be noted that in 1916 the District 
Judge directed defendant No. 2 not to incur 
any debts without the previous sanction 
of the District Court, That was an order 


given by Ex.77 on November 26, 1917,- 4 


and acknowledged by defendant No. 2 by 
Ex. 76, It is contended that the promis- 


sory note being dated Augast 3l, 1921 is 
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directly contrary to the orders of the 
District Judge as it has not got his sanction 
and, therefore was beyond the scope of 
the authority of the guardian, and 
to this it is replied that the pro+ 
being in respect of 
transactions already entered into was 
within the scope of the authority of the 
guardian and is nota case of the incurring 
of a new debt. The question of the powers 
ofa guardian has been decided by the 
Privy Council in Waghela Rajsanji v. 
Shekh Masludin (3) which is quoted in 
Maharana Shri Ranmalsingji v.. Vadilal 
Vakhatchand (4). In Maharana Shri Ran 
malsingji v. Vadilal Vakhatchand (4) which - 
was a case of a cartifisated guardian, it 
was held that a minor cannot be bound 
personally by contracts entered into by a 
guardian which donot purport to charge 
his estate, and the remarks of the Privy, 
Council in Waghela Rajsanji v. Shekh 
Masludin (3) are quoted (page 561)* :— : 
“Their Lordships are not aware of any law in 
which the guardian hassuch a power nor do they: 
see why it should be so in India. They conceive that 
it would be a very improper thing to allow thé 
guardian to make covenants in the name of his 
ware s0 as to impose a personal liability upon the 
Ward, e.s 
It is, therefore, established law, and has 


been held by this courtin many subsequent 
cases thata minor cannot be bound person- 
ally by a contract entered into by a 
guardian which does not purport to charge 
his estate and this promissory note there- 
fore, cannot bind the ward personally: 
nor does it purport to charge his estate. 
The same view has been-takenin Parbhu- 
bhai v. Bai Lalita, Oivil Application No. 
257 of 1922 decided by Macleod O. J., and 
Grump J., on January, 19, 1923 (Unrep).’ 
This is not a suit on the obligation, the’ 
debt, but on the promissory note, A, 
similar case was before Mr. Justice 
Rangnekar within the last few days,’ 
Keshav v. Balaji (5) the question in which’ 
was whethera minorie held liable on a 
promissory note renewed by his guardian’ 
with the sanction of the court, The present. 
case is a much stronger one as the pro- 
missory note was without the sanction 
of the court Mr. Justice Rangnekar held: 
thatthe minor was not bound and he 
relieson the cases which [ have already 
referred to, viz, Waghela Rajsanji v. Shekh- 


(3)11 B. 551; 14 I, A. 38; 11 Ind, Jur 315; 5 Sar, 
P. 0.} . 4 
(4) 20 Bom. 6:. 


(5) 141 Ind. Oas. 2; 34 Bom, L. R. 996. : 
#Page of 11 B.—[Ed.] 


560 
Masludin (3), Maharana Shri Ranmalsingji 
v. Vadilal Vakhatchand(4) and the un- 
reported decision, Parbhubhai v. Bai Lalita, 
Oivil Application No. 257 of 1932 
decided by Macleod, O. J, and Crump, 
J. on January le, 1923, lt has 
been argued by the learned Counsel 
for the appellant that it would be 
open tothe guardian to extend limita- 
tion by an acknowledgment, and he refers 
to Annappagauda y. Sangadigyapa (6) and 
Subramania Ayyar v. Arumuga Chetty (7) 
but this argument does not mest the case: 
Annappagauda v. Sangadigyapa (6) lays 
down that a guardian appointed under the 

`” Guardians and Wards Act can sign an 
acknowledgment of liability in respect of cr 
any part of the principal of a debt, so as 
toextend the period of limitation against 
his ward in accordance with es, 19 and 20 
of the Indian Limitation Act (XV of 1877), 
provided it be shown in eech cage that 
the guardian’s act was for the protection 
or benefit of the ward's property. That 
has no application where a guardian has 
signed a promissory note for debts alleged 
to be due by the minor, and the circumate- 
nees of the present case make it very doubt- 
ful whether his action was for the protection 
or benefit of the ward's property. In Sub- 
ramania Ayyar v, Arumuga Chetty (7), 
there was antecedent debt of the father’s 
time which was binding on the son's share 
in the ancestral estate, and the promissory 
note which was executed in respect of that 
was held to be binding. That also is on 
different facts from the present case. The 
only remaining case that I need refer to, 
which has been quoted by the learned 
Advocate for the respondents, is Bhawal 
Shah v. Baijnath Pertab Narain Singh (8), 
where it is stated that the general proposi- 
tion that a guardian of a minor cannot bind 
his ward personally by a simple contract 
debt, by a covenant or by any promise to 
pay money or damages, ia subject to the 
modification that the promise will not bind 
the minor unless it has been made merely 
to keep alive a debt for which the ward's 
property was liable. In these circumstances, 
I do not think that defendant No. 1, who 
was a minor, is liable on tht promissory 
note, and the view taken by the lower Ap- 
pellate Court is correct. 


It has been suggested that future interest 
was not given as against defendant No. 2. 

(6) 26 B.221, 3 Bom, L R. 17, F. B, 

{7)26 M: 330. 

(8) 35 0, 320, 
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It is reasonable that future interest should 
be allowed,and the decree may be varied 
by directing that the plaintiff to recover 
the amount awarded by the lower Oourt 
and costs from defendant No. 2 with fature 
interest at six per cent per annum from the 
date of the decree till payment, 

As regards defendant No. 3, no claim is 
made against him, and the appeal against 
him must be dismissed with costs. 

The appeal will, therefore, be dismissed 
with costs with the slight variation I have 
already made, Respondant No. 3 will be 
entitled to a separate set of costs. 

N./A. Appeal dismissed. 


-e 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 405 of 1932. 
November 2, 1932, 


Tapp, J. 
Fram OHANDU LAL RATI RAM— 
. DEFENDANT— APPRLLANT 


versus 
Firu MOLU MAL BENARSI DAS— 
PLaintiFF—Rx« PONDENT, 

Hindu Law—Joint family firm—Trade in the 
name of father and elder son—Presumption as to 
younger son, 

Where a business is carried on inthe name of a 
Hindu father and his eldest son there is no presump- 
tion that a younger son of the family is alsoa part- 
ner in the business. 


Second Oivil Appeal from a decree 
of the Additional District Judge, Hissar, 
dated the 24th November, 1931, reversing 
that of the Subordinate Judge, Third Class, 
Hissar, dated the 24th of December, 1930, 

Pandit Nanak Chand, for the Appellant, 

Messrs. Shamair Chand and Muhammad 
Amin, for the keapondent. 

dJudgment.—The firm of Molu Male 
Benars: Das brought the suit outof which 
this second appeal bas arisen against the 
firm of Ohandu Lal-Rati Ram for recovery 
of Rs, 868 being priacipal and interest due 
on account of the price of cotton seeds, 
RatiRam and Khushi Ram were alleged 
to be partners in the firm. Rati Ram 
did not appear while Khushi Ram denied 
that he was a partner. The trial Court 
dismissed the suit holding that there wag 
no satisfactory evidence to show that the 
amount claimed wasdue and that Khushi 
Ram was a partner in the firm of Chandu. 
Lal Rati Ram, 

On appeal the learned Additional District. 
Juage has reversed there findings and 
grented the plaintiff firm a decree against 
ee this second appeal has been preferr- 
ed, : 
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The lower Appellate Court in setting 
out the points for determination has correct- 
ly : propounded the question whether Rati 
Ram :and Khushi Ram were partners in 
the firm of Ohandu Lal Rati Ram. But 
in deciding the point ithas wrongly held 
that it was for Khushi Ram to prove 
that he was not a member of the said firm. 
The onus was on the plaintiff firm, and 
rightly so, to prove that Khushi Ram was 
a partnerin the firm. The mere fact that 
Khushi Ram is the younger brother of 
Rati Ram and both are the sons of Ohandu 
Lal, and that they constituted a Hindu 
joint family raises no legal presumpiion 
that Khushi Ram isa partner in a busi- 
ness carried on under the names of his 
father and elder brother, I may observe 
that there is no proofonthe record that 
Khushi Ram is the younger brother of 
Rati Ram. 

.As remarked in para. 234 (4) on page 263 
of Malla’s Principles of Hindu Law, 7th 
edition, 1931, there is no presumption that 
a business carried on by a member of a 
joint family isa joint family business. 

Me. Shamair Ohand, the learned Counsel 
for the plaintiff-resapondent firm admits 


that the onus lay on the plaintiff to prove ' 


that Khushi Ram was a partner in the 
firm andhas asked me to go through the 
evidence and decide whether the onus has 
been discharged. J have done so and agree 
withthe trial Oourt that the partnership 
was not established. 

The question as to whether the amount 
claimed is due .is purely one of fact 
which cannot be disturbed in second 
appeal. Thelower Appellate Court allowed 
interest in accordance with . mercantile 
usage andas the amount involved is so 
petty, being only a few rupees, it is not 
worth while considering it. 

For the above reasons I accept the appeal 
in part by discharging Khushi Ram from 
liability under the decree which will affect 
Rati Ram alone, i leave the parties to bear 
their own costs. 


he Appeal partly accepted, 
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OUDH CHIEF COURT. 
First Oivil Appeal No. 6 of 1931. 
August 11, 1932. 

Wazie Hasan, O. J. AND Kison, J. 
MAHABIR PRASAD AND ANOTABa— 
DEFEN 9ANTS —APPELLANTS 
versus 
Syed MUSTAFA HUSAIN AND oTHERS— 
PLAINTIFFS AND DEFENDANTS— RESPONDANTS. 


Muhammadan Law—Shiahs—Wakf—Oreation of 
wakf-alal-aulad — Consent of heirs — Subsequent 
repudiation—Effect—Further consent -Validity of 
consent— Reservation of benefit to wakif—Validity of 
wakf—Valid wakf, if can be created by will—Direc- 
tion by testator that wakf to be created should be wakf- 
alal-aulad—Whether sufficient direction as to nature 
of endowment to be created— MutawalliRemunera- 
tion of—Absence of provision for—Court's power te 


L. 

Under Shia Law the consent of the heirs to testa- 
mentary dispositions of property exceeding one- 
third of the testator’sestate may be given either before 
or after death. "p. 506, col. 2. 

Where the widow and children of the testator 
consented to the wakf-alal-aulad proposed to be 
created, during the testator's life-time as well as after 
his death: 

Held, that those of the heirs who gave consent to 
the’création of the wakf and were competent to give 


_ Buch consent could not withdraw such consent later, 
“and that any subsequent repudiation by them of 


the wakf would have no effect. [ibid] 

v Held, further, that when the wakf has been once re- 
pudiated; no rule of Muhammadan Law precludes the 
withdrawal of the repudiation, or renders invalid 
any. consent given after previous repudiation. In 
such cases the questivun is Lo be decided on general 
principles of law under which there is nothing to 
make a consent invalid in spite of previous repudia- 
tion except where an estoppel has been created. [p. 
507, cols. 1 & 2.! 

Under the Shia Law in order that a wakf may be 
valid it is necessary that there should be no reserva- 
tion of interest in favour of the wakif; but the 
special feature of a wak f-alal-aulad is that the members 
of the wakif's family should be supported out of the 
profits of the wakf property. In orderto decide 
whe:sher a wakf is invalid on account of reservation 
of benefit by the wakif, the facts of the particular 
case must be taken into consideration.  [p, 508, 
col. 1, 

Duie the Shia Law as well as under the Sunni 
Law, a valid wakf can be created by will. [p. 506, 
col. 1, 

pan JAAN inawakf thatthe wakf to be created 
isto be a wakf alal-aulad, is a sufficient direction as 
to the nature of theendowment that the testator had 
in contemplation. Agha Ali Khanv. Altaf Hasan 
(1) and Bagar Ali Khanv. Anjuman Ara Begam (2), 
referred to. _[ibid.] 

Under the Muhammadan Law if no provision is 
made by the founder for the remuneration of the 
mutawallit the court may fix a sum not-exceeding 
one-tenth of the net profits of the property, and if the 
amount fixed by the founder is too small, thecourt 
may increase the amount provided it does not exceed 
the limit of one-tenth, [p. 508, col, 1.j 


Firet Oivil Appeal against the decree of 
the Additional Subordinate Judge, Luck- 
now, dated the 25th September, 1980, 
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Messrs. Radha Krishna, D. K. Seth, S. N. 
Srivastava and Suraj Sahai, for the Ap- 
pellants. 

Messrs. Ghulam Hasan and Iftikhar 
Husain, for the Respondents, 

Judgment—For the understanding 
of these appeals it is necessary for us to set 
out the facts that have led up to the litigation 
out of which they arise, These facts, as 
found. by the trial Court, have not been 
contested before us. 

Mir Fida Husain, a leading lawyer of 
_ Rae Bareli, was possessed of landed prop- 
erty of the value of about one lakh of 
tupees. It was his avowed intention to 
create a wakf-alal aulad out of his estate 
before his death. He had actually had a 
draft deed of wakf prepared, but the course 
of his last illness, extending over several 
months, prevented him from fulfilling his 
intention. A few days before his death he 
called his widow, his six sons and his three 
daughters to his bed-side, explained to 
them that he had been contemplating the 
creation of a wakf-alal-aulad of all his 
property in his lifetime but had’ been un: 
able to carry out his design. He according~ 


ly directed his children to relinquish their 
interests in favour of their mother, to let” 


mutation be effected in her name of the. 
whole estate in lien of her dower debt and 
that she should then create a wakf- alal” 
aulad of the entire property. The wife 
and children expressed their agreement. 
-. Mir Fida Husain died on the 13th of 
April, 1918. Mutation in respect of the 
entire property was made in favour of his 
widow Musammat Azmat-un-nissa, on the 
“Oth of August, 1918, but in view of the 
‘terme in which the sons had expressed their 
‘consent in the mutation court, although 
‘reference was made to the wishes of 
‘Mir Fida- Husain and to the widow’s 
mame being entered against ` the 
“whole property in lieu ofher dower debt, 
mutation was made in her name for her 
-life.only. 
` On the 16th of December, 1920 all the sons 
and daughters of the late Mir Fida Husain 
.executed a deed of relinquishment (das. 
_tbardarinama) which was registered on 
the 20th of December 1920. This document 
. referred to the desire of Mir Fida Husain 
‘to .make his property into a wakf-alal- 
-aulad and to his death-bed directions to 
‘the’ members of his family in this con- 
nection ' as mentioned ‘above. It further 
:referred tothe fact that at the mutation 
«proceedings the entries made suggested 
that the title of Mir Fida) Husain’s 
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widow was limited to her life-time only 
and stated that in order to give effect to 
their deceased father’s will the sons and 
daughters of Mir Fida Husain recorded 
thet their mother Musammat Azmat-un- 
nissa became the full owner of the pro. 
perty left by their father after the latter's 
death and that they have no claim in the 
property left by him. Itis to be noted 
that at the time of the execution of this’ 
document two of the sons, namely, Nasir. 
Mehdi and Asghar Mehdi, and two of the 
daughters, Musammat Shabbir Bano and 
Musammat Safdari Bano, were minors. 

Oa the 28th‘of January, 1922, Musammat 
Azamat-un-nissa executed with full solem- 
nities a deed of wakf alal-aulad of the en- 
tire property of her late husband. This. 
document refers to the testamentary direc- 
tions of the late Mir Fida Husain with 
respect to his property and to the deed of. 
relinquishment and constitutes the pro- 
perty as wakf-alal aulad, 

The executant nominates herself as the 
first mutawallt and provides that after 
her death the eldest of her male descen- 
dants in the male line or, failing such 
the eldest of her male descendants in the. 
female line is to be mutawalli. : 

The remuneration fixed for carrying out 
the duties of mutawalli is Re. 600 per 
annum for the executant (for whom no 
other allowanse i3 provided under the: 
deed of wakf) snd Re. 300 per annum 
for subsequeut mutawallis (who aslong as 
they are members of the family would 
be in receipt of allowances under the deed 
of wakf.) : 

The deed provides for an allowance of 
Rs. 300 per annum to each of the execu- 
tants three davghters, Afier payment 
of the remuneration of the muta walli, the 
allowances to the daughters and certain 
expenditure on religious and other pur- 
poses provided forin the deed of wakf; 
the surplus profits of the wakf property are 
to be divided into equal shares among the 
executant’s sons. The payments to- sons 
and daughters are to be continued to their 
iesue generation after generation. 

The entries in the revenue papers were 
corrected in accordance with the document, 
the name of Musammat Azmat-un-nissa 
being recorded as mutawallia of the wakf 
property. 

The property appears to have been ad- 
ministered in accordance with the pro- > 
visions of thedeed of wakf without any 
objection being raised by any party fora 
period of over two and a half years. Oa 
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the 24th of October 1924 five of the sonsof 
Mir Fida Huaain including Asghar Mehdi, 
«who was still a minor, instituted a suit 
against Musammat Azmat-un-nissa and 
their remaining brother Nasir Mehdi for 
the carcellation of the deed of wakf and 
the partition of the property according to 
the Muhammadan Law. Musammat Azmat- 
un nissa was not cited as the mutawalli and 
sheas a defandant, togethsr with the 
defendant Nasir Mehdi, confessed judg. 
ment without disclosing that she was the 
mutawallt, A preliminary decree for parti- 
tion was passed by the court on the 13th 
of February 1925 cancelling the dead of 
waqf and a final decree was passed on 
the 22nd of August 1925, None of the 
daughters of Mir Fida Husain was a party 
to these proceedings. 

On the 19th of January 1928, the brothers 
applied for mutation in accordance with 
the partition chithis. In the course of these 
proceedings one of the daughters Musam- 
mat Shabbir Bano appeared before the 
Oourt with an objection that mutation 
should also be effected in her name in res- 
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of the property in respect of which they 
had obtained mutation after ths partition 
proceedings, and some of tha creditors 
under the promissory note3 had bagan to 
obtain decrees agaiist soms or other of the 
brothers, the first of which is dated the 
6th of May,1928. The total value of thedebts 
so incurred was Rs. 50,000, In execution 
of one of these decrees Mahabir Prasad, 
defendant-appellant, attached the landed 
property standing in the name of his deb- 
tors,on which another of the daughters of 
Mir Fida Husain, Musammat Amir Bano, 
filed an objection taking her stand onthe 
deed of wakf. She followed this up by a 
regular suit instituted on the 21st of March, 
1929 against her brothers for maintenance 
on the basis of the deed of wakf and fora 
declaration that the entire property left 
by Mir Fida Husain was wakf property. 
Hearing of this suit, the creditors applied 
to be made parties. 

Musammat Az nat-un-nisss, the widow of 
Mir Fida Husain died on the 25th of Jan- 
uary 19:9. 

On the 22nd of March 1929, Musammat 


pect ofhershare under the Muhammadar “.Shabbir Bano preferred an appeal to the 
Law. Her objection was dismissed on the:. Ohief Oourt from the decree of the Dis- 
25th of September, 1926, Before thisorder, trict ‘Judge dismissing her appeals as bə~ 
on the 10th of September 1926, Musammat yond time. : 

Shabbir Bano filed a regular suit inthe . Oa the 7th of May 1929 all the parties to 
civil court in whish she asked, in the the appeal before the Ohief Court, that is 


first place, that the deed of relinquishment.. to:say, the appellant Musammat Shabbir 


should be held to ba void on account of her 
minority and her share under the Muham: 
madan Law should te partitioned and pos- 
session thereof delivered to her, and, in 
the second place, in the event of the wakf 
being held to be valid, that she be dec- 
lared to ba entitled to the maintenance 
provided for her in the deed of wakf. The 
Oourt directed her to confine her suit toone 
relief or the other, and accordingly on 
the 14th of April 1927, she filed a fresh 
plaint taking her stand on the deed of 
waqf and claiming the arrears of maiù- 
tenance due to her thereunder. . The learn- 
ed Subordinate Judge who tried the suit 
dismissed it holding that the wakf was par- 
tially void and therefore unenforceable in 
law. Musammat Shabbir Bano preferred 
an appeal to the Oourt of the D.sirict Judge 
but this appeal was dismissed on the 19th 
of Dacamber 1928 as having been tiled a 
few days after the expiry of the period of 
limitation. 

Meanwhile, from the year 1927, the sons 
of Mir Fida Husain had baen borrowing 
money from various persons, partly on pro- 
moissory notes and partly on the security 


Bano, her six brothers and two sistera 
(their mother having died after the de- 
cision of the District Judge's Court), en- 
tered into a compromise in “this appeal in 
which the sons admitted the claim of 
their sisters and the validity of the wikf 
which was tobe fully restored and to re: 
main in effect. This compromise was made 
the basis of the decree of the Ohief Oourt. 
In anticipation of this compromise to which 
she was to be a party, Musammat Amir 
Bano had asked on the Ist of May 1929, for 
an adjournment of her suit against her 
brothers, and on the 7th of May 1926, after 
the acceptance of the compromise by the 
Ohief Court, she withdrew her suit bafora 
any order had been passed on the raquest 
of the creditors to ba made parties. 
Musammat Amir Bano’s objection in ths 
execution case, however, still remained 
pending and Musammat Shabbir Bano 
also filed a similar objection in the sama 
case afler the compromises in the Ohioef 
Court. Thesa objections were dismissed by 
the Munsif of Haveli onthe 30th of An. 
gust, 1429, onthe ground that at the tims 
of the attachment the judgment-debtora 
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were in possession of the property by virtue 
of the partition decree of 1925 and the 
restoration of the wakf by the ‘decree of 
the ‘Ohief Court had taken place ‘subse- 
quently. ` It was this order that resulted 
in ‘Musammat Amir Bano and Musammat 
Shabbir Bano instituting the present suit. 
They also impleaded all the known trans- 
ferees and creditors of their brothers. ad- 
ding their brothers and the third sister, 
Musammat Safdari Bano, as pro forma de- 
féndants, “They asked for a declaration 
that allthe property of the late Mir Fida 
Husain’ was wakf property and not trans- 
ferable or liable to attachment and sale in 
execution of the money decrees obtained 
against the brothers, and that the mort- 
gage deeds executed by the brothers in 
respect of such property were void. The 
creditors and transferees impleaded were 
fourtéen in number but only six of them 
contested the suit. 

The pleas taken in defence which have 
beén urged before us at the hearing of 
these appeals challenge the validity of the 
wakf as a whole and also its validity as. 
regards the shates of the minor heirs of 
Mir Fida Husain. 


‘It ‘was also pleaded that the rule of res. 


judicata was a bar to the suit: 
‘Firstly; because of the partition , ‘decree 
of 1925 cancelling the wakf ànd, S 


Secondly, because the compromise in thes- 


Ohief Oourt being collusive, the decree in 
that court that followéd’on the compro- 
mise must be ignored and the decree of 
the ‘District Judge dismissing Musammat 
Shabbir Bano’s suit must be regarded as 
final. 

The findings of the learned Subordinate 
Judge were that the wakf was a valid wakf 
as far as the shares of the widow and the 
four sons and one daughter who were sui’ 
juris atthe time of the execution of the 
deed of relinquishment are concerned, but 
that the ‘wakf was invalid to the ex- 
tent of the shares of the two sons and two 
daughters who were minors at the date of 
the deed of relinquishment, and that the 


suit was not barred by the principle of res" 
accordingly decreed the 


judicata. He 

plaintiffs’ claim to the extent of 13°20th of 
the property left by Mir Fida Husain and 
dismissed it in respect of 720th which re- 
presented the ` shares of the four minor 
children; 

Out of the six creditors who originally 
contested the suit only three have appealed. 
Mehabir Prasad and Balbhaddar Prasad, 
the appellants in Appeal No. 6 are the 
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persons who held simple money decreêg 
based on promissory notes executed by some’ 
of the sons of Mir Fida Husain and it was 

they who had attached some of the landed 

property in execution to which Musammat: 
AmirBano and Musammat Shabbir Bano had 

made objections. The appellant in Appeal. 

No. 25 is Musammat Q.ddoos-un-nissa “in 

whose favour two of the song of Mir Fida 

Husain had executed a possessory mortgage 

deed of certain plots which had come to 

their shares in the partition proceedings, 


In both the appeals the plaintifis have: 
filed cross-objections to the effect 
that the decreeshould have embraced the 
whole of the property included in the deed 
of wakf. 

In our opinion both the pleas of res judi- 
cata have been rightly rejected by the learned 
Subordinate Judge. Neither of the present. 
plaintiffs was a party to the partition suit 
of 1925 and it is impossible to say that Mir 
Fida Hueain’s widow, Musammat Azmat-un- 
nisse, represented the beneficiaries under 
the wakf deed in that suit, It is true that: 
ehe was the mutwallia of the wakf, but this 
fact was not disclosed throughout the pro- 
ceedings either by the plaintiffs, who im- 
pleaded her as one of the heirs of Mir Fida 
- Husain, or by Musammat Azmat un: nissa 
hereelf in her written statement in which 
she confessed judgment. The questicn of 
“the validity of the wakf was not considered 
on the merite, and it is quite clear, as was 
held by the trial Oourt, that the partition 
proceedings were wholly collusive, Mir Fida 
Husain’s sons having persuaded their 
mother tothrow over the wakf so that they 
might have a free hand to deel with the. 
property which, in the absence of the wakf 
would have come to them under the Muham- 
maden Law. For the above reasons, there 
can be no question of the partition: 
decree being a bar tothe present suit. 


Nor csn the proceedings ending with the: 
compromise decree inthe Ohief Court be 
a bar tothe present suit. The argument 
put forward by the learned Oounsel for the 
appellants is that, the trial Oourt having. 
found the compromise of the appeal in the: 
Chief Courtto have bzen coliusive, the’ 
learned Subordinate Judge should bave 
held that the decree of the trial Oourt in 
the suit holding the wakf to be invalid has: 
become final. It is contended that this plea 
would have even greater force if, as has 
been argued by the learned Counsel for the 
appellants, the court below was wrong in’ 
holding that the filing of the memorandum! 
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of appeal in the-Ohief Court was not also 
cullusive, 

‘Weare not prepared to hold that the. fil- 
ing of the memorandum of appeal by 
Musammat Shabbir Bano in the Ohief Court 
was collusive. The learned Subordinate 
Judge after considering at length all the 
circumstances of the case has come to the 
conclusion that there is no justification for 
holding that Musammat Shabbir Bano filed 
her memorandum of appeal in ths Ohief 
Cotirt as a result ofa conspiracy with her 
brothérs and we are inclined to agres 
with him. 

Even on the question of collusion it seems 
tõus that a distinction must be drawn bət- 
wéen cases in which a decree is obtained 
by conspiracy on the basis of false allega- 
tions and cases, like the present, in which 
the allegations made by the one side and 
accepted by the other ara known by all 
parties to represent the true state of facte. 
We would further observe tnat in one 
of the two mortgages deeds, executed 
by two of the brothers, which appear on the 
printed record and which ia a registered 
document, the executants refer to the dead 
of wakf and providein the deed that if the 
wakf is maintained the debt will be paid 
from their guzara under the wakf deed in- 
stead of by sale of the mortgaged property; 


while the trial Oourt has found, and it is ` 


a finding that has not been challenged be- 
fore ‘us in appeal, that not a single 
one of the answering 
who held mortgages in respect of portions 
of waqf property was a bona fide trans- 
feree without knowledge of the wakf. 

However that may be, we do not see how 
Musammat Snabbir Bano's litigation, sven 
assuming the brothers to have compromis- 
ed‘the appeal in the Ohief Gourt with the 
express purpose of putting difficulties in 
, the way of their creditors recovering their 
money, can have any other legal effect than 
has been ascribed to it by the Uourt below, 
namely that the decision in that case does 
not’ bind the creditors who were no parties 
to the litigation, Even ‘if the compromise 
be swept aside a3 having been obtained by 
collusion the appeal would still be open, 
and assuming the decision of the first Ap- 
pellate Court on the question of limitation 
to be set aside, the very same matters, 
namely, the questions relating to the vali- 
dity of the wakf, would have to be decided 
as have to be decided in the present 
appeals. 

Apart from all this Musamimat Amir 
Bano, one of the plaintifis-in the present 
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suit, has never at any time repudiated the. 
wakf nor has any decree been passed against 
her. She has clearly the right to ask for 
an adjudication on the issue whether the 
wakf is valid or not, and if valid, to what. 
extent. 

It is clear therefore that the real point 
for determination in these appeals is whe- 
ther the deed of wakf executed by Musam- 
mat Azmat-un-nissa constitutes a valid 
wakf-alal-aulad or not, and ifit constitutes 
a valid wagf, then to what extent the wakf 
is valid. 

The first question tobe considered in 
this connection is whether the execution 
of the deed taken in connection with the 
events that led up toit constitutes a valid 
wakf-alal-aulad. The learned Sutordinate 
Judge has answered this question in the 
affirmative; but although we agree with his 
conclusion we do not find ourselves able to 
accept the whole of his reasoning The 
substance of the finding of the learned Sub- 
ordinate Judge is that the testamentary 
direction lefi by Mir Fida Husain did not 
by itself constitute a wasiyat bil wakf 
(testament ior a wakf) because, in his opi- 
nion the direction to make a wakf alal- 
aulad was an insufficient direction, being 
unaccompanied by any outline of the 
scheme ofthe wakf in contemplation. The 
learned Subordinate Judge, however, held 
that the directions given by Mir Fida 
Husain to his heirs coupled with the con- 
sent of those heirs who we.e sut juris, as 
evidenced by the deed of reliaquishment, : 
the actual execation of the wakf and its 
acceptance after execution by the parties 
concerned, contituted a valid wakf in res- 
pect, at any rate, of the shares in the pro- 
perty left by Mir Fida Husain belonging 
to his widow and his four sons and one 
daughter who were sui juris at the date 
of the deed of relinquishment. 

As we have indicated above we agree 
with the conclusion arrived at by the learn- 
ed Subordinate Judge on this portion of 
the case but we would putit onan even 
higher footing. In our opinion the testa- 
mentary direction by Mir Fide Husain did 
amount to wasiyat bil waqf, which is a form 
of testamentary disposition recognised by 
the Shialaw. A number of questions relat- 
ing to Shia wakfs have been dealt with in 
detail and with reference to the original 
authorities in the judgment of the late Mr, 
Justice Mahmood in Agha Ali Khan v. 
Altaf Hasan Khan (1),a Full Bench case 
decided by the Allahabad High, Oourt, The 

(1) 14 A, 429; A. W, N. 1892, 187, 
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learned Judge quotes from Tahrir-ul- 
Abkam of Allama Hilli as foilowa:— 

`- “Tf he -had said: ‘Make ye a wakf after my death 
in such a fashion,’ that becomes a wasiyat-bil-wakf, 
Coen fora wakf). It must be taken out of one- 
‘thir 

The learned Judge furtker quotes an Ara- 
bic phrase ve:d for creating such a wakf 
which occurs in the texts: 

“Qiu baad mauti kaza, which means— Make ye a 
wakf after my death thus.” 

The learned Judge observes that 
“ib is admitted on all hands that it amounts to a 
testamentary direction to the heirsto makea wakf, 
that is, to appropriate property to the purpose and 
in the manner indicated by the testator.” 

In thesame judgment it was held thata 
wakf bil wasiyat thatis a wakf made by 
the testator himself, but suspended or con- 
tingent upon the death of tke wakif, is 
void under the Shia Law. This part of the 
judgment was contested in appeal before 
the Privy Council—Bagar Ali Khan v. An- 
juman Ara Begam (2) and their Lordships 
of the Judicial Committee, dissenting from 
the view taken by the Fall Bench of the 
Allahabad High Oourt laid down that under 
the Shia Law, aswell as under the Sunni 
Law, a valid wakf can be created by will. 

We donot think that the criticism of 
the learned Subordinate Judge that the 
direction to create a wakf-alal aulad is 
not a sufficient indication of the scheme of 
wakf contemplated by the testator, is 
justified. In none of the commentaries on 
the Muhammdan Law that have been cited 
before us is there any indication as to how 
far the scheme of the wakf must be 
sketched out by the testator to constitute 
avalid wasiyat bil-wakf. Each case must 
be decided on its own particular facts 
and the court must determine whether 
the words used sre enough to create a 
wasiyat-bil wakf. Wakf alal-aulad is a well 
understood term. The testator was an 
eminent lawyer, and it is in evidence 
that he had been studying the question 
of wakf-alal-aulad in the light of the Act 
passed afew years before his death, (Act 
VI of 1913), by which such wakfs had been 
validated. The main purpose of such 
wakf isto provide for the members of the 
wekif’s family, with reversion for charitatle 
or religious purposes on the extinction 
of the line of the beneficiaries. In our 
opinion the direction that the wakf to 
be created was to te a wakf-alal aulad 
was, in the circumstances of the case, a 


2) 25 All. 236; 30 I. A, 
(P. C.) 


94; 5 Bom, L. R. 410;7 0 W, 
N. 465; 8 Sar. 397 ; 


I. 
P. 
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sufficient direction. as to the nature of she 
endowment that the testator had in 
contemplation. It gavə the person entrust- 
ed with the creation of the wakf the 
power to draw up the details of the 
echeme. Her position was analogous to 
that cf a person in English law to whom 


- & power of appointment has been given 


by.will We therefore hold that Mir Fida 
Husain’s testamentary directions amounted 
to a valid wasiyat-bil- wakf. 


Under Skis» law the consent of the 
heirs to testamentary dispositions of 
property exceeding one third of the 


testator’s estate may bə given either before 
or after death—Syed Ameer Ali's Muham- 
madan Law, 4th edition, Vol. I page. 
592. Fora wakf of the nature contem- 
plated by the testator to bind the shares 
of the heirs-at-law beyond one-third to the 
estate it was necessary for them to give 
their consent. It is in evidence that the 
widow and children of Mir Fida Husain 
consented to the proposed wakf even 
during Mir Fida Hugain’s lifetime. Further 
after his death his children gave their 
consent to the creation of the wakf- as 
evidenced by the deed of relinquishment. 
It is conceded by the learned Oounsel 
for the appellants that those of the heirs 
who gave their consent to the creation 


of the wakf, and were capable of 
giving such consent as being 
sui juris at tha date of the deed of 


relinquistmant, could not withdraw such 
consent later, and any subsequent repudi- 
ation of the wakf by them is of no 
effact—see also Tyabji’s Principles of 
Muhammadan Law, 2nd edition, page 789, 
It is thus clear that the wakf at the 
time of its creation was a good and 
valid wakf as far as it related to the shares 
of the widow and the major childern of 
Mir Fida Husain and that no subse- 
quent repudiation of the wakf by any ` 
of these persons could invaliiate it. 

We have now to ses, in connection with 
the cross-objections, whether the court 
below was correct in excluding the 
shares of the (wo sons snd two daughters 
of Mir Fida Husain who were minors at 
the date of the execution of the deed 
of relinquishment, Olearly it was open 
to these children of Mir Fida Husain to 
consent to the wakf after attaining majority. 
The learned Subordinate Judge was of 
opinion that none of them had signified 
tis or her assent to the wakf after at- 
taining majority, We have some difficulty 
in understanding how the learned Sub- 
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ordinate Judge could have arrived at this 
_ conclusion in the light of the evidence 
on the record. 

. The trial Court has found on the cvi- 
dence, and this finding has not been quest- 
ioned before us, that Musammat Shabbir 
Bano was born in the year 1904. She was 
therefore sixteen years old at the date of 
the deed of relinquishment and she at- 
tained her majority in 1922. There is 
considerable documentary evidence, includ- 
ing a receipt signed by her in person 
on the loth of Mey 1925 for her al- 
lowance under the terms of the wakf, that 
after attaining majority she assented to 
the wakf by accepting the allowance 
provided for her therein for a term of 
years. This consent aleo could not be 
revoked, and, except for her unsuccessful 
application in the mutation proceedings 
to have her name recorded in the revenue 
rapers as the owner of her share of the 
property under the Muhammadan Law, 
she has consistently upheld the wakf. 

The other minor daughter Safdar Bano 
appears to kave acquiesced in the wakf 
throughout. She took no part in any of 
the litigations and the first act of here 
that appears on the record is her acceptance 
of the wakf as a party to the compromise 
jn the Obief Oourt. 

. Nasir Mehdi and Asghar Mehdi are the 
two sors of Mir Fida Husain who were 
minors at the date of the deed of re- 
linquishment. At the time of the partition 
suit Nasir Mehdi who was a defendant 
in that suit repudiated the wakf by 
confessing judgment, Asghar Mehdi who 
was arrayed as & plaintif in the partition 
suit was still a minor at that date, but 
he also repudiated the wakf by joining 
in the application for the final decree for 
„partition afterhe had attained majority. 
‘Asghar Mehdihad also repudiated the wakf 
asa defendant in Musammat Shabbir 
Bano's suit. Both Nasir Mehdi and Asghar 
Mehdi, however, assented to the wakf by 
joining in the compromise in the Ohief 
Court. The point therefore to be determin- 
ed with regard to shares.of Nasir Mehdi 
and Asghar Mehdi is whether having once 
repudiated the wakf, these two could be 
allowed to change their minds and consent 
to it, There appears to be no rule of Muham- 
madan Law to preclude such repudiation 
from being withdrawn or to lay down that 
subsequent consent given after previous 
repudiation is invalid. Such being the 
case it appears to us that the matter must 
be decided on general principles of law. 


MAHABIR PRASAD V. MUSTAFA HUSAIN, 


507 


On general principles there would be 
nothing to make a consent. invalid in 
spite of a previous repudiation excapt 
where an estoppel had been created. In the 
case of Asghar Mehdi there can be no 
question of estoppel because he is only 
shown to hava joined in one of the 
mortgages of the wakf property and this 
is the deed referred to above in which 
full notice of the wakf was given tothe 
mortgagee in the deed itself. 

Nasir Mehdi was the co executant of 
the same deed but he also executed 
another mortgage deed in his own name 
of a houss forming part of the wakf 
property in favour of one Hubdar Khan 
who was a contesting defendant in the 
trial Court but has not appealed, though 
his name is in the array of respondents in 
the crose-objections, The learned Bub- 
ordinate Judge, however, in dealing with 
the question whether Hubdar Khan was 
a bona fide transferee without knowledge 
of thewakf has noted that no evidence 
of good faith or reasonable inquiry was 
tendered by this defendant. As has been 
stated above the learned Subordinate 
Judge found that none of the transferees 
who had appeared to contest the suit were 
bona fide transferees without knowledge 
of the wakf, and viewing the evidence 
as a whole, we are of opinion that in 
point of fact there was never any attempt 
to conceal the existence of the wakf, 
that the transferees and other creditors 
were aware of the existence of the wak 
and prepared to take the risk of its being 
held to be valid. No estoppel would 
therefora arise in the case of Nasir Mehdi 
also. 

In our opinion, therefore the heirs of 
Mir Fida Husain who were minors at the 
date of the execution of the deed of 
relinquishment all sooner or later gave 
a valid consent to the wakf after attain- 
ing majority and the court below's exclusion 
of their shares from the decree was 
incorrect. 

The only other point that remains for 
ue to consider in view ofthe arguments 
addressed to us is an attack that has 
been made on the validity of the wakf 
on the ground that the wakif provided a 
remuneration of Rs. 600 per annum for 
herself as mutawallia while future mutawal- 
lis were only to recive Rs.300 per annum. 
In this connection the learned Ooun- 
sel for the appellantshas referred us to 
the judgment of their Lordships of the 
Judicial Committee in Abadi Begum v, 
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Kaniz Zainab (3). No doubt under the Shia 
Law in order that a wakf may be valid it 
is necessary that there should be no re- 
servation of interest in favour of the wakif 
—Syed Ameer Ali's Muhammadan Law, 4th 
edition, Vol, I. p. 518; but the special 
feature of a wakf-alal aulad ia that the 
members of the wakif's:family should be 
supported out of the profits of the wakf 
property. Jn-the circumstances in which 
the wakf in suit was created it is clear to 
us tbat Mir Fida Husain’s widow who, 
although the actual executant of the deed, 
was merely carrying out the direction of 
her husband to create a wakf alal aulad, 
was herself entitled to be supported out 
of the wakf property. In Abadi Begum v. 
Kaniz Zainab (3) (although the decision 
of the case did not proceed on the basis that 
the wakfnamas in suit were invalid by 
reason of the reservation in the wakif’s 
favour) their Lordships have observed that 
a wakf in which the wakif reeerved the 
bulk of the income for herself as mutawalli 
during her own life-time whilst fixing 
a modest salary for the mutawallis who 
succeed her is.wholly invalid. 


It seems to us that in deciding whether | 


a wakf is invalid on account of reservation 
of benefit by the .wakif the facts of the 
particular case must be taken into consi- 
deration. There sre several points which 
distinguish the present case from the case 
that was under consideration by their 
Lordships. Firstly in Abadi Begum's case 
the wakf was not a wakf-alal-aulad, there 
were no beneficiaries and the wakf was 
made entirely for regligious purposes. 
In the present case we are dealing with a 
a wakf alal aulad created for the support 
of the members of the wakij’s family. 
Secondly in that case the wakif who 
appointed herself as the first mutawalli 
reserved to herselfa salary of Rs. 1,500 
per annum outofthe income of the wakf 
property, the value of which was given in 
the deed as Rs. 1,2C0:only, whereas the 
future mutawallis (one for the mosque and 
one for the tmambara) were to receive 
only Rs. 180a year each. In the present 
case the property is valued at about one 
lakh, the annual net income is Rs. 7,766 out 
of whichthe mutawallia has: reserved to 
herself less than one-tenth. lt is true 
that future mutawallis who were to be the 


9 Ind. Qas. 669; £ O. W. N. 153; 54 I. A. 33; A. I. 
7 P. O. 2; (1927) M. W, N. 12; 25A. L, J. 51; 88 M 
3; 8 P. L. T.107; 310, W. N. 365; 52 M. L. J. 430 

. R. 763; 25 L, W. 710; 6 Pat, 259;- 45 O, L. J. 
8(P. 0.) 
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eldest of her male descendants from time 
to time, were to receive only Rs, 300 per 
annum for discharging the duties of 
mutawalli, but it must be remembered that 
they would also be receiving a guzara under 
the deed of wakf. The scale of guzara 
fixed for the wakif's daughters was.Rs. 300 
per annum each and the sons’ shares, namely 
equal shares in the residue left after paying 
the fixed allowance, charitable expsnses, 
etc., provided forin the dead would be 
considerably more, -In fact, therefore, the 
actual amount received by Musammat Azmat- 
un nissa from the wakf property would 
be less than that received by subsequent 
mutawallis at any rate for the first genera- 
tion. Underthe Muhammadan Law if no 
provision is made by the founder for the 
remuneration of the mutawalli the court 
may fix atum not exceeding one tenth of 
thenet profits of the property,and if the 
amount fixed by the founder is too small, 
the court may increase the amount pro- 
vided it does not exceed the limit of one- 
tenth. Aswe have already noted the 
amount of remuneration which Musammat 
Azmat un nissa fixed for herself “was 
less than one-tenth of the net income of 
the wakf property, Their Lordships ob- 
served in Abadi Begum's case (3) thatthe 
settlor under colour of fixing her salary 
as mutwalli was really reserving for 
her life-time a porticn of the income. or 
usufruct ofthe property far in excess of 
what was assigned in the deed to future 
mutwallis cr could reasonably have been 
assigned tothem. As we have explained 
above it cannot ba sid that the settlor 
in the present case has ia point of fact 
fixed a salary for herself in excess of what 
was assigned in thedeed to future mut- 
wallis 

In our opinion therefore the contention 
that the wakf is invalid because the 
mutawallia is reserving a benefit for herself 
in the garb of -remuneration as mutawallia 
is without substance, 

Our conclusion being that the wakf is 
a valid : wakf in its entirety, both appeals 
are dismissed with costs in favour of the 
plaintiffs respondents. The cross-objections 
are allowed, the decree of the court below 
modified and tke plaintiffs’ suit is decreed 
in its entirety. lha plaintiffs respondents 
will get their costs of the cross-objections 
and their fall costs in the trial Court from 
the contesting defendants. 

N./A, Appeals dismissed, 
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i PRIVY COUNCIL: 
Appeal From The Allahabad High Oourt. 
November 18, 1932. 
Lord MaoMmILLAN, Str GEDRGE Lownpes 
AND Sir DINSHAH MULLA, 
SHYAM NARAIN SINGH— 
APPELLANT 
versus 
SURAJ NARAIN PANDEY AND ANGTG3ER 
— Rar PoNDENTS. 

Hindu Law—Debts—Burden of proof of immora- 
‘ lity—General charge of immorality, whether suffi- 
-crent. 

Under the Hindu Law, the burden is on the 
son to prove that a debt contracted by his father 
was tainted with immorality in the sense that it 
was effected for the purpose of raising money to 
defray debts incurred by him for immoral pur- 
poses, and the burden is not discharged by merely 
establishing a general charge of immorality. It must 
be established that the particulardebts in question 
were contracted for immoral purposes, 

Mr. Subba Row, for the Appellant. 

Messrs. W.H. Upjohn, K. C, and W. 
Wallach, for the Respondents. 

Lord Macmillan.—Their Lord- 
ships have not found 15 necessary. in this 
appeal to call upon Counsel for the ree- 
pondents, Counsel for the appellant has 
very properly accepted the position that 
the burden lies upon him to establish 
upon the evidence that the mortgage on 
which this suit was founded was tainted 
with immorality in this sene-, that it 
was efiected forthe purpose of raising 
money to defray debts incurred by the 
mortgagor for immoral purposes. The 
learned Judge of the Subordinate Court 
decided the case in favour of Mr. Subba 
Row’s client, but in doing ao he states that 
he. does not find the evidence sufficient 
to connect the particular cases of expendi- 
ture directly with the acts of immorality 
alleged, He adds, however, that it was 
said for the defence that “they have 
succeeded in showing that defendant No 
1 was leading 8 licentious life and living 
beyond his means and there being no- 
thing to show that there was any busi- 
ness on which the loans in question 
could have been expended, they were 
entitled to the presumption that those 
loans must have been expended for licen- 
tious purposes and that it was not neces- 
Bary for them to prove that each item 
was expended on an immoral purpose.” 
It is apparently upon that unsatisfactory 
footing that he holds that tbe case has 
been made out. When the appeal came 
before the High Court, the evidence was 
subjected to a very close and careful 
analysis, and the result of this analysis 
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was that in the opinion of that Oourt 
there had been a complete failure to 
establish any connection whatever between 
the loan in question ard the alleged 
immorality of the borrower. Their Lord- 
ships see no reason to differ from the 
Judges of the High Court inthe estimate 
which they have formed of the evidence 
in the case, and they consequently feel 
themselves to be relieved from the neces- 
sity of going over it again in cetail, 
Counsel for the sppellant brought the 
whole of the evidence again before their 
Lordehipe, but was quite unable to satisfy 
them tbat the Judges of the High Court 
had in any way done injustice to it, 
Tke burden being upon the appellant 
here to establish that the debts in ques- 
tion were contracted for immoral purposes, 
all that he has done, to quote the langu- 
ege of Lord Macnaghten in a previous 
case of 8 similar character, has been to 
establish a general charge cf immorality, 
and that, as has been ssid more than once 
by this Board, is rot sufficient, 

The question is purely one of fact, 
and as their Lordships entirely agree 
with the High Oourt that the appellant 
has failed to prove his case, they will 
humbly advise His Majesty that the eppeal 
ought to be dismissed with ccsta, 

A. Appeal dismissed, 

Solicitors for the Appellant :—Mr, Harold 
Shephard, 

Solicitors for the Respondents :—Messrs, 
Hy. 9. L, Polak & Ca, 





BOMBAY HIGH COURT, 
Bescond Oivil Appeal No. 338 of 1931, 
February 25, 1932. 

RANGNEKAR, J. 

OHA MPAKLAL RUPOHAND— 

AND OTHERS —DEFENDaNTS— APPELLANTS 
Versus 
RAYAOHAND THAKORBATI AND otHErg—= 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 52, 59— 
Decree against deceased Hindu represented by sons— 
Liability of family property—Hindu Law—Promis- 
sory note by father for time-barred debt-—Whether 
binding on sons or grandsons—Contract Act (IX of 
1872), s. 25 (8). 

Under s. 53, Civil Procedure Code, a decree for 
money which has been obtained against a deceased 
Hindu represented by his sons or grandsons, is exe- 
cutable against the joint family property in the hands 
of his sons and grandsons. 

Under Hindu Law, it is open toa Hindu father 
or grandfather to pass a promissory note for a time- 
barred debt and such a note constitutes a binding 
Contract under s,25 (3), Contract Act, which can bo 
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enforced against him and after his death against his 
sons and grandsons. Gajadhar v. Jagannath (1), relied 
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Second Civil Appeal from a decision of the 
District Judge of Surat, in Appeal No. 56 
‘of 19:0 reversing the decree passed by the 
Subordinate Judge at Surat, in Darkhast 
No. 682 of 1929. 

Mr. S. R. Parulekar, for the Appellants. 

Mr. H. V. Divatia, for the Respondents. 

Judgment.—Mr. Parulekar for the 
appellants has raised two interesting points 
in this appeal. The facts are; The plaint- 
iff brought a suit to recover a sum of 
Rs. 1,262 against the appellants'on a pro- 
missory note dated October 14, 1926, passed 
by one Dalichand, their grandfather. It 
is common ground that Dalichand had 
executed this promissory note in respect of 
a debt which on that day was time-barred. 
A decree was passed against the appel- 
lante, and as Mr. Parulekar relies uponit I 
shall set forth the material portion of the 
decree, On the day the suit came on for 
hearing, when the Pleader for the plaintiff 
was present and the Pleader for the defend- 
ant was absent it was decreed as follows: 

“The plaintiff shall recover out of the estate of the 
deceased Dalichand Nanchand a sum of Rs. 1,264-14-0 
the costs of this suit and interest etc.” 
' hig decree was sought to be executed by 
the judgment-creditor, and two contentions 
were raised on behalf of the appellants. 
The contentions then reiged and now sup- 
ported by Mr. Perulekar are: /1) that on 
the construction of the decree it was nota 
decree sgainst the appellants as legal re- 
presentatives of Dalichand and, therefore, 
the decree can only be executed against the 
separate estate of Dalichand and not against 
any joint family property in the hands 
of the appellants. The learned Advocate 
relies upon es. 52 and 53 of the Oivil Pro- 
cedure Code. The effect of s. 52 is that 
where a decree is passed against a jegal 
reprecentative of a deceased person and is 
for the psyment of money out of the prop- 
erty of the deceased, it may be executed 
by attachment and sale of any such prop- 
erty. Stopping here, it is clear that the 
decree has to be passed against a person 
as the legal representative of a deceased 
person, and it is only then that it can 
be executed if it is a decree for payment of 
money, against the property of the deceas- 
ed person in the. hands of the defendant. 
This rulein the case of Hindu sons and 
grandsons is extended by e. 53 to include 
the joint family property, which under 
the Hindu Law would be liable for the 
patisfaction of debts of their father or grands 
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father respectively; and it is clear that this 
section is intended to settle a question o 


‘procedure with regard to ancestral prop- 


erty which~ under the Hindu Law can 
never be considered to be the property of 
the deceased father or grandfather of the 
Hindu family. Mr, Parulekar argues that 
as the decree stands it is only against the 
estate of Dalichand. That argument seems 
to me to have nosubstance in support of it. 
A decree when made can only be made 
against a defendant. The only question is 
whether the defendant is personally liable 
or whether his separate property is liable 
or whether as in the case of a Hindu son or 
grandson the joint family property is liable. 
It may at once be conceded that the pro- 
per decree to pass in this case would 
have been a decree against the defendants 
for the sum claimed to the extent of the 
assets of the deceased or the joint family 
estate coming into the hands of the defen- 
dants. Itis not disputed that the family 
was joint and undivided, and having re- 
gard to the fact that the appellants were 
the defendants in the case in which the 
decree was passed, it is clear that the 
decree was against them as legal represen-. 
tatives of Dalichand,and limited to the 
joint family estate in their hands. 

Mr. Parulekar’s second point is that a 
Hindu son or grandson is not liable in 
respect of a debt which was time-barred 
but renewed by a fresh promissory note 
passed by the father or the grandfather. 
There is no decision of this court with re- 
gard to the point taken by Mr. Parulekar, 
But the question has come up for considera- 
tion in the Allahabad and Madras High 
Courts and the latest case in the Allahabad 
High Court is Gajadhar v. Jagannath (1) 
which as Mr. Parulekar very fairly admits is 
againet his contention. Now I do not 
think any authority is necessary for the 
proposition that under Hindu Law as such 
there is no rule of Imitation for recovering 
a debt, and as far as that law goes, a Hindu 
is bound to pay adebt due by him even 
though it is barred by the statute of limita- 
tion. Itis equally clear that if he dies, 
his con or grandson is under a moral and 
pious obligation to discharge the debt. 
Since the enactment of the statutes of 
limitation in this country, however, 4 
Hindu is not bound to pay a time-barred 
debt. In my opinion, therfore, it is open 
to a Hindu father or grandfather to pass 
a promissory note for a time-barred debt 

(1) 80 Ind. Oas. 684; 46 A. 115; 22 A, L. J, 601; 
A. I. R. 1924 All, 551 L, R. 5 A 458 Oiv,, (Œ, B), hy 
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and such a note constitutes a binding con- 
tract under s, 25 (3) of the Indian Contract 
Act, which can be enforced against him, 
and after his death against his sons or 
grandsons, But of course the sons or grand- 
sons would only be liable to the extent of 
the estate, whether joint family or self- 
acquired of the deceased ancestor come to 
their hands. It is on this reasoning that 
the Allahabad High Oourt has taken the 
view to which I have referred and if I may 
say 80 with respect I agree with that 
view. 

The appeal must, therefore, be dismissed 
with costs. 

N./a. 


Appeal dismisse 1, 


OUDH CHIEF COURT. 
Criminal Revision No, 104 of 1931, 

October 5, 1931, 

Sirs, J. 

SHEO SAHAI AND OTAE:S— ACOUSED— 
APPLICANTS 
versus 
EMPEROR—Oomp.atnantT--Cpposi1B PARTY, 

Criminal trial—Identification—Consideration— 
Picking out ‘wrong persons'—Witness merely speculat- 
ing as to identity of persons—Weight tobe attached. 

In criminal trials, as regards identification evi- 
dence, apart from seeing that the jail identification 
proceedings are conducted with proper care and 
prezautions, the court should consider the number 
of ‘wrong’ persons picked out by the identifying 
witnesses, and the consistency of the identifications 
made at different times. Other points requiring 
attention are whether a sufficiently large number of 
men paraded along with the suspects and whether 
any witness picked outa large number of men, so as 
to create a suspicion that he was picking out men at 
random. ([p, 512, col. 1.) 

Where a witness while picking out certain persons 
Was only speculating as to theiridentity, the identifi- 
cation by that witness carries no weight whatever. 

Application for revision of an order of 
the Sessions Judge, Bara Banki, dated the 
Ist August, 1231. 

Dr. Quibuddin Ahmad, for the Applicant. 

Mr. H, K. Ghosh, Government Advocate, 
for the Orown. 

Judgment.—tThis is an application in 
revision against a decision by the Sessions 
Judge of Bara Banki. 

The facts are, briefly, that there was serious 
trouble at a village called Rajnapur on the 
15th February last. A largely attended 
festival, it seems takes place there each 
year on the Sheoratri day, and on the last 
occasion there was trouble in the morning 
between some of the visitors and the vil- 
lage people. It arose out of a dispute 
about fuel, and there was a preliminary 
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phase in which nothing very serious hap- 
pened. A little later, however, a large 
crowd went to the village, set fire to houses 
and assaulted the inhabitants...one woman 
was seriously injured and died the same 
evening, Twenty-two arresta were made in 
the afternoon and thirteen men were com- 
mitted for trial. The case was tried by the 

Assistant Sessions Judge who convicted 

only five of the thirteen,............ they were 

convicted under ss. 147, 436-304, Indian 

Penal Oode, read with s. 149, Indian Penal 

Ocde. Each of them was sentenced to 

three years’ rigorous imprisonment and a 

fine of Rs 100 in default, to six months’ 

rigorous imprisonment further. On appeal 
the learned Ssssicns Judge allowed two of 
the appeals. He dismissed the appeals for 
the other three men....the convictions he 
described as being under es. 147, 436 and 

304, Indian Penal Oode, and rightly pointed 

out that a separate sentence should have 

been passed under each section, He modified 
the sentences as follows :-— 

(i) under s. 304, he imposed sentences of 

_.. three years’ rigorous imprisonment; 

(it) under s. 436, he impcsed sentences of 

three years’ rigorous imprisonment 

and fines of Rs, 100,—in default of 

payment, three months’ rigorous 

impris2nment ; 

' (tit) under s. 147, he imposed sentences 
of two years’ rigorous imprison- 
ment, 

The sentences were ordered to run con- 
currently, so substantially there was no 
enhancement of the sentences passed by the 
Assistant Sessions Judge, The three men 
whose appeals were dismissed were Bali, 
Sheo Sahai and Rampher, all residents of a 
village called Jagdishpur, in the Sultan- 
pur District. They have come with an ap- 
plication in revision. 

The twenty-two arrested men were put 
up for identification at the Bara Banki Jeil 
on the morning of the 28th February. The 
Magisterial enquiry began on the 20th 
March, and the Sessions trial on the lst 
June. The trial, it should be mentioned, 
was confined to the events of the second 
phase of the occurrence............... that is to 
say, the more serious phase, 

The evidence against the three applicants 
whose cases are before me consisted entire- 
ly of identification evidence, Apart from 
secing that the Jail identification proceed- 
ings were conducted with the proper 
care and precautions, the main points to be 
attended to in considering such evidence 
are;— ‘ 
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; - (i) the number of “wrong” persons pick- 

~ ed out by the identifying witnesses 
MAEN by “wrong” person,” of 
course, I mean persons other than 
suspected persons : 

(ii) The consistency of the identifications 
made at different times......... that 
is, did the various witnesses pick 
out the same men alike in the Jail 
identification proceedings, before 
the Committing Magistrate, and in 
the Sessions Oourt ? 

Other points requiring attention are: 

(i) was a sufficiently large number of 
men paraded along with the sus- 
pects ? 

(ii) Did any witness ‘pick out a largs 
number of men, so as to create a 
suspicion that he was picking out 
man at random? 

In the present case, seventy other persons 
were paraded with the suspects, and the 
note of the Magistrate shows that the pro- 
ceediags were conducted with the usual 
precautions. As an instance of a witness 
picking out a large number of men, I msy 
Cite the case of Badlu who picked out ro 
less than 360f whom !2 were suspects and 
24 were “wrong” men, That is a very 
good illustration of one of tke 
points I have referred toabove. Obviously, 
Badlu’s identifications are entitled to no 
weight. 


Having made these preliminary observa- 
tions, I proceed to consider the cases 
against the three men concerned in this 
revisional’, application. 


(i) Balli: 

This man was  identifiedat the jail 
by Bhagwan Din, Badlu, Mulhe, Ram 
Sudh, Patan Din, Musammat Piara and 


Ram Ratan. The Assistant Sessions Judge, 
for reasons which he gave, placed no re- 
liance on the evidence generally of Bhag- 
wan Din, Badlu, Musammat Pisra and 
Ram Ratan, nor did he rely as against 
this man Balli, on the evidence of Mulhe. 
That leaves ouly Ram Sudh and Patan 
‘Din. It is not quite clear what view the 
Assistant Sessions Judge took of their iden- 
tification‘only, The Sessions Judge thought 
the Assistant Sessions Judge meant to rely 
on Patan Din's identifications only. He 
himself the Sessions Judge relied on 
the identifications of both Ram Sadh and 
Patan Din. 

Ram Budh picked out no “wrong” per- 
son at the jail Nor apparently, did Pat- 
an Din. The Assistant Sessions Judge 
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said in his judgoient that Patan Din pick- 
ed out “three. accused and two wrong 
persons” at the jail, The memorandum of 
the identifications proceedings, however, 
shows Patan Din. as picking out five sus» 
pects, and no “wrong” persons. It was, 
I find, before the Committing Magistrate 
that Patan Din picksd out two wrong 
men. other persons were placed along 
with ths accused inthe Magistrate’s Court 
for inspection by the witnesses. This man 
Balli, however, was not picked out either in 
that court or in the Sessions Oourt by Patan 
Din. Patan Din moreover, said in his 
evidence that he only saw two of the 
men who attacked the villaga. Olearly 
then, when picking out five persons at the 
jail he was marely speculating as to their 
identity, and no weight can possibly be 
attached to his identifications there, 
quite apart fromthe fact that he fails 
on the point of what I have callled con- 
sistency. s 

Ram Sudh did not pick Balli out before 
the Oommitting Magistrate. In the Sessions 
Court, he said definitely, when his atten- 
tion was called to Balli, that he did not 
see him in the village . 

The evidence against this man Balli was 
clearly quite inadequate for his conviction 
and I am bound to interfere in revision to 
prevent a miscarriage of justice, I set 
aside the conviction and sentence of Balli. 
He will be released forthwith. 

(it) Sheo: Sahat: 

This man was identified at the jail by 
Sheo Mangal, Mahadeo, Musammat Mak- 
hans, Ram Sudh, Patan Din, Mulbe and 
Badiu. The Assistant Sessions Judge 
discarded the evidence of Sheo Mangal, 
Badla, Mulhe and Patan Din. This leaves 
Pan Sudb, Musammat Makhane and Mah- 
adeo. < 

Ram Sudh picked out no “wrong” man 
at the jail, he picked out three suspects 
including Sheo Sahai, He also picked 
Sheo Sahai out in the Magistrate's Cour 
and in the Sessions Court, f 

Musammat Makhana picked . out two sus- 
pects at the jail, of whom Sheo Sahai, 
was one but she also pick:d out seven: 
wrong men. She picked out Sneo Sahai 
before the Magistrate and also in the Ses- 
sions Oourt. 

Mahedeo picked cut Sheo Sabai and 
three other euspects at the jail, and in 
addition two “wrong” men. He also picked 
out Sheo Sahai inthe Magistrate’s Oourt 
but not in the Sessions Court, 

The Sessions Judge, differing from the 
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Assistant Sessions Judge, relied on the 
evidence of Mulbe and Patan Din, in ad- 
dition to that of Ram Sudh, Musammat Mak- 
hana and Mahadec. I think he was wrong 
there. Mulhe said definitely in the Ses: 
sions Oourt that he did not sea Sheo 
Sahai, and I have already shown that 
Patan Din’s identifications cannot be re- 
lied upon. 


There remains as against Shao Sahai his. 


identification throughout by Ram Sudh 
and Musammat Makhana, and his iden- 
tification at the jail and before the 
Committing Magistrate by Mahadeo. I do 
not think that it can be said that the 
evidence ageinst.this man is so manifest- 
ly inadéquate that I shouldbe justified in 
interfering in revision inthis case. 

(iti) Rampher : Ly f 

“This man was identified at the jail by 
Sheo Mangal and Mulhe, Sheo Mangal's 
evidəncə was discarded by the Assistant 
Sessions Judge, so Rampher's conviction 
rests on his identification by Mulhe only. 
It is true thatMulhe has consistently id- 
entified this man,......... 4 e in the jail and 
in both courts, but he fails badly by the 
test of the number of “wrong” persons he 
picked out st the jail, He picked out 
six such persons, as against four suspecte, 
In these circumstances, the conviction of 
Rampher on the sole basis of Mulhe's iden- 


tification of him was in my opinion clearly - 


improper, and I must interferein revi- 
sion. I set aside Rampher’s conviction 


and sentence, and direct that he be re- 


leased forthwith, 
ıı The revisional application is thus allowed 
in the cases of -Balli and Rampher, but 
rejected in the case of Sheo Sahai. 

N.A, Order modified. 


LAHORE HIGH COURT. 
Oivil Revision Petition No, 371 of 1932, 
i October 26, 1932, 
BulDE, J. 
-RATTAN SEN SACHHAR—Dzrexpant— 
PETITIONE 
versus 
‘Shrimati KRISHAN KAUR AND ANOTHER) 
— PLAINTIPFA— RESPONDENTS, f 


Landlord and tenant—Monthly tenancy—Notice to 
quit—Hssentials— Practice in the Punjab. 


Under the rule recognised in the Punjab in the. 


case of a monthly tenancy’ the tenant is entitled to 
at least fifteen days’ notice terminating with ‘the 
month of the tenancy, 
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Petition for revision of the deces of 
the Additional Judge, Small Cause Oourt, 
Lahore, dated the 12tn March, 1932. 

Mr. Narotam Singh, for the Petitioner. 

dJudgment.—This is a patition for 
revision of a decree of the Additional 
Judge, Small Oause Court, Lahore. The 
petition was heard ex parte as the respon- 
dents have failed to appear in spite of 
service, 

The suit was for recovery of Rs, 194-12-4 
on account of arrears of rent and electric 
and water charges. It appears that two 
notices were given to the defendant for 
vacating the house. The first notice was 
given on the 18th of June, 1931, and requir- 
ed the defendant to vacate the house by 
the end of the month. The notice also 
stated that double the rent would be 
charged if the house was not vacated by 
fhe end of the month. This notice was 
served on the defendant on the 23rd of 
June, 1931. A second notice was also 
issued to the defendant. It is dated the 
15th of July, 1931, but apparently it was 
issued on the 20th of Jaly. This notice 
required the defendant to vacate the 
premises within fifteen days. The learned 
Counsel for the petitioner has urged that 
neither of these notices was valid ia law. The 
tenancy was a monthly one and according 
to the rulerecoganised by Couris in such cases 
in this province the defendant was entitled 
to at least fifteen days’ notice terminating 
with the month cf the tenancy. Neither 
of these noticas fulfils this condition. The 


. first notice as stated above, was received 


by the defendant on the 23rd of June and 
the notice consequently gave himonly one 
week to vacate. The second notice was 
also issued on the 20th of July and gave 
the defendant eleven days’ time. The 
learned Additional Judge has relied on 
Rure Khan v. Ghulam Muhamad (\)and Ram 
Nath v.Badri Nath (2) but in those cases the 
contract between the parties specifically 
provided for the period of notice, In the 
present instance there was nosuch contract, 
ln my opinion the contention urged by 
the learned Counsel for the petitioner is 
correct and must be upheld. The notices 
being invalid, the plaintiff was not entitled 
to charge double the rent from the month 
of July as he has done; nor is he entitled 
to claim Rs. 5-4-0 on account of cost of 
notics. T, therefore, accept the petition for- 
revision and reduce the amount of the 


\.(1) 75 Ind. Cas, 1034; A. I. R. 1924 Lah, 643, 
9 106 Ind. Oas, 537; A. I. R, 1928 Lah, 348, 
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decree by Rs. 61-14-8 (Rs. 56-10-8 on account 
of additional rent, and Rs. 546485 costs of 
the notices), - The petitioner will get his 
proportionate ccsts throughout. . 
A. ; Petition accepted. 


°° 


PRIVY COUNCIL. 
Appeal from Oaleutta High Court. 
orly 26, 1932, 

Lorn Tomiin, Logp Tuanxez ron, 

Lorn MAOMILLAN, Lorp WEIGHT AND BIg 

GEORGE LOWNDES, 
BENOY KRISHNA DAS AND OTHERS 
APPELLANTS 
versus ` 
SALSIOCIONI AND oTHERE— 

À RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 106, 110 — 
Lease—Notice ‘to quit—Validity—Notice expiring 
peos a of a month, meaning of—Section 110, applica- 

0n OF. ji 

The respondents became tenants of the appellants 
under a lease of certain premises. dated the 29th 
June, 192], expressed'to be “from the first day of 
June, 1921 forthe term of four years thence next 
ensuing.” Then there followed this provision with 
regard to the payment of rent :— 

“Yielding and paying therefor the clear monthly 
rent or sum of Rupees One thousand such rent to 
be paid on or before the seventh day of the month 
succeeding the month for which it is due.” 

The respondents continued as tenants after the 
expiry of the-term and on February 1, 1928, they 
gave one month's clear notice to take effect from 
the date of the notice, that is to say, February 1: 

Held, that under s. 110, the first day of June 1921 
should be excluded from the term and the Jst of 
June, 1925 should be included, and the lease there- 
fore expired at midnight on the Ist of June, 1925 


aud consequently the notice gi 


y tne ven on February 1, 
1928, was a-notice which in the languageof s. 106 


expired with the end of the month of the tenancy 
and was a valid notice, 7 

Held, further, that the provision relating to the 
payment of rent was not an agreement excluding the 
operation of s. 110, Transfer of Property Act. 
Section 110 applies in the absence ofan express 
agreement to the contrary, ` ; 


Messrs, A.M. Dunne, K. €, and S, D. 
McNair, for the Appellants, _ 

Sir T. J. Strangman, for the Respondents. 

Lord Tomlin.—Their Lordships do 
not think it neccesary to call upon Counsel 
for the respondents in this case. : 
k The appellants, who are are the plaintiffs 
in the action, sre leescrs claiming that a 
notice given by the respondents purporting 
to terminate their tenancy wes not a ‘good 
one. ' 

The notice was given in the circum- 
etances which will shortly be mentioned,tut. 
before stating them it may be well to refer 
to the sections ofthe Transfer of Property 
Act which are relëvarit. 
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The first is s. 106, which is in thtke 


te:ms:— l - 

“In the absence of a contract or local law or usage to 
the contrary, a lease of immovable property for agri-, 
cultural or manufacturing purposes shall be deemed to 
be a lease from year to year, terminable, on the part 
of either lessor or lessee, by six moths’ notice expiring 
with the end of a year of the tenancy; and a lease of, 


_immovable property for any other purpose shall be 


deemed to be a lease from month to month, terminable 
on the part of either lessor or lessee, by fifteen: days’: 
notice expiring with the end of a month of the 
tenancy,” s T 

Section 110 is in these terms:— < 

“Where the time limited by a lease of immovable, 
property is expressed as commencing from a particular, 
day, in computing that time such day shall be ‘exclud- 
ed. Where no day of commencement is named, the 
time so limited begins from the making of the . lease. 
Where the time so limited is a year or a number of, 
years, in the absence of an express agreemens to the 
contrary, the lease shall last during the whole annivérs- 
ary ofthe day from which such time commences.” 

Now the facts of this case are ss follows: 
The respondents became tenants of tke 
appellants under 8 lesse-of certain premiecs: 
dated the 28th June, 192], expressed to te 
“from ihe first day of June, 1921 for, the: 
term of four years thence next ensuing. 
Then there fcllowed this provision with- 
regard tothe payment of rent:— > 4 

- “Yielding and paying therefor the clear monthly 
rent or sum of Rupees One thousand such rent, to be, 
paid on or before the seventh day of the month succeed- 
ing the month for which itis due the first payment 
being the rent for the month of. June One thousand 
nine hundred and twenty-one to be paid onor before 
the seventh day of July One thousand nine hundred 
and twenty-one and sofon:” | 

That lease expired in due couree in the 
year 1925, but the respondents continued 
as tenants of the premices, and under the 
terms of 8, 106, which has been read, their 
tenancy was terminable thereafter by. 
fifteen days’ notice expiring with the end of. 
a month ofthe tenancy, _ . ; 

On the let February, 1928, tke respon- 
devts gave notice to terminate, and the 
notice wae, £0 far as material, in theee 
terms:— 

“We hereby give you one month's clear notice to 
take effect from today. By this you must understand 
that we shall hold possession of the above premises 
up to the last day of this month and would shift 
trom here just on the 1st proximo, Please take note of 
the same,” : . 


Now it is asserted by the appellants 
that that notice was bad, because it was a 
notice which treated the month of the 
tenancy.at the end of which the notice had 
to expire es midnight of the Ist of March, 
whereas the month of the tenancy by 
reference to which tke notice had to 
expireended, as the appellants : contend, 
at.midnight of the 29th February, 1928. 

The question depends; first of all, on, the, 
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daté of the expiry ofthe lease. That date 
determines the beginning of the respon- 
dents’ tenancy, which was capabls of deter- 
mination by monthly notice in accordance 
with s. 106. : 

‘Turning to the terms of the lease of 
1921, and applying to it:the language of 
8-110 of the Transfer of Property Act, 
it would appear that -the firat day of 
June, 1921, is excluded from the term, 
because the section says: “Where the time 
limited by a lease of immovable property 
is expressed as commencing from a partic- 
ular day, in computing that time such day 
shall ba excluded.” Therefore tha Ist of 
June is excluded. f 

I; further appears thatthe lst of June, 
1925, isiheluded, because the second portion 
of s. 110 says: ‘Where the tim: so limited 
is a yearor a number of years, in tha 
absence of an express agreement to the 
contrary, the lease shall last during tha 
whole anniversary of the day from which 
such tine commences.” Therefore, the 13t 
of June, 1925, is included, and tke lasase 
ended at midnight on the Ist of June, 1935, 
at any rate unless the argament advanced 
by Mr. Dinne to the effes: that there exists 
an express agreement to the contrary is well 
founded. 

: Mr. Dunne has said that the provision in 
tbe lease, “Yielding aad paying therefor 
the clear monthly rant orsim of Rupees 
Oae thousand such reat to be paid on or 
before the seventh day of the month suc- 
casding the month for which it is due,” is 
either itself an agreament whish excludes 
the operation of s. 110 or,at any rate, is a 


provision which necessarily involves the. 


implication of such an agreament, It 
clearly is not an agresment expressly 
exciuding s. 110, because it has nothing to 
do with fixing the period covered by the 
term, It merely provid:s for the payment 
of the rent. Mr. Dunne’s argument must 
really amount to this, that because he sug- 
gests there isan inconsistency between the 
provision with regard to the payment of 
rent and the provision with regard to the 
length of the term, there must beimplied an 
agreement to exclude the operation of s, 110. 

Now ths answer sesms to be that the 
section in terms applies unless there is an 
express agreementto the contrary, and no 
express agreement to the contrary can, in 
fact, be found in the leassin question, 

That being so, it must ba taken that the 
leasa ended at midnight on the lst of June, 
1925, and that any notice to determine 
thereafter given must be a notice to quit 
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expiring - with -the month ending at 
midnight on the first day of any mcnith. 
The notice in fact given on the lst of 
February, 1928, clearly is a notice in regard 
to the 1st of March, 1928, and not in regard 
to the 29th of February, 1928. It, therefore, 
is a notice which, in the language of s. 106, 
expired with the end of a month of the 
tenancy because the month of the tenancy 
expiredat midnight on the Ist of March, 
1928. f 

The High Oourtin itsappellate jurisdic- 
ion decided in the respondents’ favour 


(in their Lordships’ judgment rightly), 
although they have based their con 
clusion nct upon e. 110, to which 
their attention does not appsar to 


have been called, but upon the rale of 
English law which appears from the cases 
cited to them. f : 

In the result, therefore, their Lordships 
ara of opinion that the appeal fails, and 
they will humbly advise His Majesty ascord- 
ingly. The appallants must pay the rəs. 
pondents’ costs of the appeal. are 

A Appeal dismisse2, 

Solicitora for the Appellants.—Measrs. 
T. L, Wilson & Co. 

Solicitors for the Rsspondente.— Messra, 
Sanderson Lee & Co, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
S3acond Civil Appeal No, 460 of 193), 
March 29, 1932, 
GuittH, A, J. O, 
Musımmat GAHENABAI— PLAINTE ~. 
APPELLANT 
versus 
RAGHUNATH AND anoTaE3— 
DEFENDAST3— RESPONDENTS, 

Pardanashin woman—Lease by—Agent's influence 
with deceased husband of woman—If leads to infer- 
ence of undue influence—C. P. Land Revenue Act 
(II of 1917), s. 287—Rules under—Agent's being in 
Government Service at time of lease—~Whether renders 
lease opposed to public policy. A . 

Where a lambardar leased certain property in 
favour of the defendants and later on sued for re- 
covery of possession of the property from the patwari 
on the ground that the leases were dishonestly and 
fraudulently obtained by the defendants in collusion 
with her agent who was a patwari and claimed the 
rights of a pardanashin woman, and also urged that 
the leases were opposed to public policy: _ 

Held, (i) that the fact that the agent enjoyed the 
confidence of the deceased husband of the plaintiff 
lambardar, did not put him in a position of contidence 
with regard to her or in a position to exercise undue 
influence; [p. 517, col. 1.] 

(ii) that the Patwari Rules of 1920 under s, 227, 
O. P, Land Revenue Act, did not apply and that the 
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fact that the leases were executed by the patwari 
while in. Government Service, did not render- them’ 
opposed to public policy. Vithal v, Siwa (1), dis- 
tinguished: : “|p. 517, col..2,]) - 

Appesl against the decree in Oivil 
Appeal No.°137 of 1929. inthe Court of 
the District Judge, dated the 21st March, 
1230, arising out of Civil Suit No. 71 of 
1929 inthe Court of the Sub-Judge, First 
Olase, Khandwa, dated the let March, 
1930. ' : 
Messrs. Bhagade and A. Razak, for the 
Appellant. 

Mr, S. B. Gokhale, for the Respondents. 


Judgment,-—The plaintiff, whois the 
appellant in this court and whose claim 
bas been dismissed in both the lower 
Courts, is the lambardar of Mouza Khandwa 
taraf,kunbi and she claimed possession of 
a sir field and two khudkasht fields which 
were in the possession of the defendants 
alleging that they were trespassers and 
that .she discovered the fact in the year 
1926, , The defendants hold them by virtue 
of properly. executed leases dated 5th 
December, 1919, and the plaintiff contend- 
ed that these leases were dishonestly and 
fraudulently obtained by the defendants 
in collugion with her agent and that she 
had no intention of leasing these fislds 
to the defendants, She claimed the rights 
of a pardanashin woman and contended 
that she was never consulted regarding 
these leases and no independent advice 
was made available to ner and that the 
terms and conditions of the leases were 
in no way explained toher. The defend- 
ants,on the other hand, stated that the 
circumstances were as follows. Defend- 
ant No. 1 Raghunath was a patwari in 
Government service with good prospects 
who had officiated as Revenue Inspector 
and as Kanungo. The plaintiff, who had 
become a widow in 19:5, got into difficul- 
ties by reason of the misconduct of. her 
agents and asked the defendant Ragunath, 
knowing. him to be a man of experience 
and trusted by her late husband when he wes 
a patwari of the circle in which the village 
is situated, to join her service as agent on 
a sala1y of Rs.40.! a year. The defendant 
pointed out that in order to do this he had 
to give up Government service and that 
before he coula dosohe must be assured 
of some idequata means of livelihood, 
The plaintiff thereupon agreed, independ- 
ently of the question of the salary he wag 
to receive, and in order to compensate 
him lor giving up Government service, to 
leeee bim these fields: khudkasht fields in 
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tenancy right and the sir field on 99 years’ 
lease, The lease deeds were executed on 
5th December, 1919 in the name of Mojiram, 
Raghunath’s brother but clearly benami 
for Raghunath; and Raghunath left Govern- 
ment service a month later and entered 
that of the plaintif., He was in her service 
for about 6 years when he was dismissed. 
owing to the influence of the plaintiff's 
relatives, He denied that he was liable to 
ejectment from the fields and contended 
that, in any case, he was ‘entitled to com- 
pensation for valuable improvements he 
had made to them. Both the lower Oourts, 
have’ found that the plaintiff's claim is 
utterly unfounded and that the defendants’ 
contention is correct and in view of the 
deliberate mis-statements made by the 
plaintiff as to her knowledge of the leases, 
which it was held were exécuted at her 
own instance in order to secure the defend- 
ant No. l'’sservicés, damages under s. 35 
(a) of the Oivil Procedure Oode to the 
extent of Rs. 150 weraawarded to the de- 
fendants, This was upheld in appeal, 
There can be question of the correctness 
of the facts found in the lower Courts and 
it has been established that the leases 
were executed with the full knowledge 
of the plaintiff who heraelf put her thumb 
mark on them and understood perlectly 
what she was doing. It has been found 
that she was a woman who personally 
superintended the affairs of her cultiva: 
tion and that her parda was not 8 matter, 
of caste but a matter of position within 
her owncaste by reason of her wealth and 
that parda was observed only in the 
village and discardéd outside the immediate 
vicinity, She was an active and intelligent 
woman who deliberately sought the de- 
{fendant No. l's services and in order to 
secure them was prepared to give him 
leases of the fields as the compeasation for 
the necessity of retiring from Government 
service where the defendant Raghunath 
had prospects of substantial promotion and 
would have been entitled to a pension. 
Three points are urged in second appeal. 
The first that the leases were oblained by. 
undue influence by a person who wasin 
a position of special co.filencs and trust, 
and that the transsctions were unconscion- 
able and suggéstive of fraud; secondly. 
that the transactions were void as `bəing 
opposed to public policy ana in con- 
travention of the patwart Rules framed 
under a. 227 of the Lund Revenue Act; 
and, thirdly, that the granting of leases of 
the fields was a part of his remuneratio 
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ang could not be . dissociated ‘from his 
actual salary and that on his dismissal 
the plaintiff was entitled to recover poš- 


‘session. None of these grounds has any 


‘téree at all, The plea that the leases 
“were obtained by him as a result of his 
“being in a position of confidenca in re- 
spect of the plaintiff is now taken in 
` gascond appeal for the first time when the 
plaintiff's assertion that the leases were 
` ‘executed without her knowledge and that 
she. was ignorant of the fact thatthe de- 
fendánt was her lessee until after he was 
discharged, had been definitely disproved. 
The defendant had been acquainted with 
her husband but from the time of her 


husband's death until the time he was | 


engaged by her he was not and could not 
have been in a position of confidenca with 
regard to her at all, and certainly not in 
‘& position to exercisa undue iniluence. 
He was a patwari ` busily engaged in 
Government work ‘which his caresr would 
‘show must have been carried out to the 
‘fall satisfaction of his superior officers, 
. Tne ' plaintiff engaged him of her own 
` free will as has been found, and with the 
“advice of her ` relatives and well-wishers, a 
“fact which has ‘also been ‘established by 
° thé evidence, 


In so far asthe queation of the leases’ 


‘being opposed to public policy is concern- 
ed, reliance is placed on the ruling -in 
Vithal v. Siwa (1). The lower Oourts have 
‘fallen into error in considering that the 
‘Patwari Rules published on the 4th of 
August, 1920, under s. 227 of the Central 
Provinces Land Revenue Act 1917 apply. 
These rules were subsequent to the leases 
in question and are more liberal as to the 
rights of patwaris to exercise cultivating 
‘rights than the previous rules which they 
superseded. Those rules are rules which 
were published under Notification No, 3815, 
dated the lst August, 1901, under as. 144 
and 146 of the Oentral Provinces Land 
Revenue Act 1881 and by virtue of s. 229 
these rules’ continued under the Land 
Revenue Act 1917 until the present rules 
were published, These are the rules to 
which reference ismade in Vithal v, Siwa 
(1). The rule ldid down in that decision, 
however, has no application. 
have application had the intention of the 
patwart been to continue in his ofise while 
exercising these cultivating rights after 
acquiring them, but, as has been shown, 
the: whole object of acquiring these 
cultivating rights by the patwari was to 

(1) 15 Ind. Cas, 933; 8 N. L. R, 82, ga 
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enable him tə leave Government services 
which hedid immodiately he obtained them, 
The fact that the leases wara executed 
while he was actually ia Governmentservica 
will notalter the situation. That was an 
act of prudence, and commendable prud- 
enca, on his part in order t> sscure his 
position before he should resiga, When 
that position was sscurel he resigned 
immediately. No question, therefore, arises 
of the agresment bsing void as opposed 
to public policy in that the patwart 
had extensive agricultural interests at the 
tiie when he was supposed to be working 
for the banefit of the public alone. This 
ground of appaal must fail. 

The question of the indivisibility of his 
ramuneration has been dealt with by the 
learned District Judga in para. 6 of his 
appsllate judgment and I am satisfied that 
his decision on the point is corre3t, The 
leases formed no part of his salary even 
if it were to bs held that he had obtained 
them on unduly favourable ternas. The 
granting of the leases was a condition 
precedent to his entering the plaintiff's 


sarvice at all and it would not have taken 
‘place-had he not baen holding a valuable 


post which he would be forcad to abandon. 
The leases were independent transactions 
undertaken by the plaintiff in the course 
of her management of the village, andin law 
eutirely dissociable from the contract of 
service entered into between the defend- 
ant and herself. The contract of service 
was for his actual remuneration alone so 
long as he should continues ia her service. 
The leases were granted by a landlord as 
to a private individual. 

As regards the award of special damages 
granted by the trial Oourt and affirmed in 
appeal, I can see no reason whatever to 
interfere with the discretion which has 
been properly and judicially exercised. 
The ‘plaintiff engaged the defendant in 
order to put her affaira which had been 
grossly mismanaged by previous agents 
straight. The defendant has served her 
well, which may bə judged from the evi- 
dence that there had baen no furthər sales 
and mortgages during his agency. He 
has now been dismissed and the plaintiff 
has sought to recover tha fields which she 
leased to him by a number of assertions 
which she has basn unable to substantie 
ate and which are manifestly untrue to 
her own knowledge and the false statements 
have besn amply proved in evidence, The 
imposition of these exemplary damages 
fally justified, j 
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The appeal "fails and dismissed with 
costes. ie 
N./A. Appeal dismissed. 
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PRIVY COUNCIL. 
Appeal from the Supreme Court of the 
New South Wales. 
December 5, 1932, 
Lord Tomuin, Lory THANKEKTON, LORD 
MAGOMILLAN, AND Sie LANOELOT SANDERSON. 
“TRUTH” anp “SPORTSMAN,” 
LIHITED, AND ANCTBER—APPELLANTS 


- versus 
GEORGE STANLEY THOMPSON— 


RESPONDENT, 

Defamation—Fair comment, when justifiable— 

‘ Must not be mixed with facts—Facts must be fairly 
: and truly stated. : 

Comment inorderto be justifiable as fair com- 

, ment must appear as.comment and must not be so 

mixed up with the facts that the reader cannot 

‘ distinguish between what is report and what is com- 

ment. > : 
. In order to give room for the plea of fair 
, comment the facts must be fairly and truly stated. 


'  Meesrs. Stewart Bevan, K. C. and Wilfred 
' Barton, for the Appellants. 
`` Mesera, D. N. Pritt, K.C., and Ronald 
Smith, for the Respondent, 
`` Lord Thankerton,—The appellants 
, Beek to have a new trial in an acticn for 
. libel tried in the Supreme Court of New 
South Wales before Halse Rogers, J., and a 
‘Jury, in which a verdict was given in the 
respondent's favour for £3,000 damages 
‘on the 16th September, 1930. The Full 
Court of theSupreme Court of New South 
' Wales, on the 6th-November, 1930, declined 
to set aside the verdict, and the present 
appeal is taken against that judgment. 
` The libel was said to be contained in an 
‘article published by. the appellantsin the 
‘issue of their néwspaper “Truth” of the 
3rd March, 1929, which referred to an 
action heard on the 28th February, and 
‘the Ist March, 1929, in which the respond- 
“ent was plaintiff and’ one Verrender ` was 
‘defendant in.the Small Debts Court in 
‘Sydney before Judge Oamphin. 
` The issues submitted tothe Jury in the 
present action slated thedamages claimed 
‘as £5,000 and the sppellants’ pleas in 
defence as (1) a general plea of not guilty, 
‘and (2) the statutory plea of publication 
in good faith forthe information of the 
public of a fair and accurate report of the 
public proceedings of a Oourtof Justice, 
(Defamation Act, No. 32 of 1912, 5, 29), It 
may be noted that truth is by itself no 


deferce to an action for libel according. 


to thelaw of New South Wales, 
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The appellants seek to have the verdict 
set aside onthe following grounds—(1) as 


` regards the issueof libel, that the trial 


Judge misdirected the Jury (a) by failing 
to leave the question oflibel or no libel to 
the Jury, (b) in the manner in which he left 
the question of a fair snd accurate report to 
them, and (e) in declining to submit the 
question of fair comment to the Jury con- 
currently with the statutory pleaof fair and 
accurate report: and (2) as regards dam- 
ages, that the misdirection as to fair com- 
ment involved alsoa misdirection as to 
damages, and that the damsges awarded 
were excessive. 

As regards libel or no libel, their Lord- 
ships agree withthe view of the Fall 
Court that the learned trial Judge did 
leave the matterto the Jury, though he 
expressed tc them his own opinion, which 
he was clearly entitled to do. i 


As regards the learned Judge’s directions 
on the question of fair and accurate report, 
Oounsel for tke appellants criticised these 
in various respecte, but, while their Lord- 
ships sre not inclined to. accept these 
criticisms as material, it is unnecessary to 
deal with them, for their Lordships are 
of opinion thatno Jury could reasonably 
find that the report was a fair and accurate 
one. Toe article consists mainly of a 


Teport of questions put to the respondent 
‘in cross examination by the solicitor of 


the defendant Verrender and the res- 
pondent’s answers thereto. The action 
was asimple one for recovery of monies 


‘which Verrender was said to have received 
while acting. asthe respondent's agent for 
recovery 
to him, The 


of professional accounts owing 
defendant's. solicitor was 
sliowed to crossexamine the respondent 
at great leng.h with suggestions of black- 
mail and breach of professional confidence 
arising out of information given by the 
respondent to his agent to assist him in 
That line of ex- 
amination appears to have been clearly 
irrelevant tothe only questionin issue, 


‘but, be thatas itmay, it isclear on the 
evidence 


in the present action that the 
article here complained of does not report 
the whole of the respondent's answers to 
the questions in croes examination but 
omils some of the explanations given by 
him. It may be that these explanations 
do not seem very satisfactory but the res- 


‘pondent was entitled to have them includ- 


ed in any report, and a report which 
omits such explanations cannot be a fair 
and accurate report, Accordingly there is 
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nô . sufficient ground for a new trial in this 
Tespact, even assuming that appellants 
had shown that there was any misdirec- 
tion. 

_ Inthe next placa as tothe plea of fair 
comment the following passage may be 
taken from the summing up:— 

“Mr. Windeyer hasasked me tosay something 
about fair comment but in my opinion there is no 
room in this case for the defence of fair comment. 
Iknow of no procedent fora combined plea that 
a report is afairand accurate report in so far as 
it purports to beareport and that in. so faras it 
is comment, it is fair comment. Ifsuch a plea had 
been put on, I think it would be demurrable. If 
such a plea is not demurrable, I think it would 
have to be proved in both its branches and it is 
apparent if you come to the conclusion it is not a fair 
and accurate report, then any such plea would. fall 
tothe ground. For that reason I tell you you need 
not worry about fair comment,” 

After the Jary had retired tha learned 
-Judga observed to Counsel: — 

. “There canbe no question that Mr. Windeyer has 
raised the question of fair comment that I should 
leave tothe Jury somecomposite form of defence 
in regard to fair comment,also that he suggested 
that if necessary a plea which was not demurrable 
could be drawn. I have very grave doubts as to 
whether a pleawhich is not demurrable can be 
drawn. Atanyrate Mr. Windeyer has the benefit 
of that point.” 


In their Lordships’ opinion the learned 
Judge misdirected the Jury on the plea 
of fair comment. The general plea of 
absence of guilt includes a plea of fair 
comment and, ifthe article contains com- 
ment, which is separable from the report 
of the proceedings, their Lordships enter- 
tain no doubt that the part which contains 
the ‘report may be defended under the 
statutory pleaand the part which consists 
of comment may be defended under ithe 
general plea, The necessary elements for 
success in these two pleas are different, and 
the Jury should bə directed accordingly. 


Itis for the Jury to decide whether there’ 


of con- 
If the 


is comment, which is capable 

sideration apart from the report, 
Jury find that there is such separate 
comment, they will have to consider 
whether it is fair comment, subject to the 
direction of the court that it is on a matter 
of public interest. Their Lordships may 
refer to the opinion of Fletcher Moulton L.J. 
in Hunt v. Star Newspaper Co. Ltd., (1) 
where he said:— 

“The law as to fair comment, so far as is material 
to the present case, stands as follows: In the first 
place,comment in order to be justifiable as fair 
comment must appear as comment and must not 
beso mixed up with the facts that the reader 
cannot distinguish ‘between what is report and what 


`. (1) (1908) 2 K. B, 309 at p: 319;-77 LJ, KE. B. 782; 
98 L. T, 629; 24 T, L, R. 492 | 


TRUTH & BPJRTAMAN LTD. V, GEORGE STANLEY THOMPSON, 


“will lead fair-minded men to reject 


and, therefore, 
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iscomment: see Andrews v. Chapman (2). The 
justice of this ruleis obvious. Ifthe facts are stated 
separately andthe comment appears as an inference 
drawn from those facts, any injustice that it might 
do will be to some extent negatived by the reader 
seeing the grounds upon which the unfavourable 
inference is based. But if fact and comment be 
intermingled so that itis not reasonably clear what 
portion purports to beinference, ha will naturally 
suppose that the injurious statements are based on 
adequata grounds known tothe writer though not 
necessarily set out by him. In the one case the 
insufficiency of the facts to support the inference 
the inference. 
In the other case it merely points tothe existence 
of extrinsic facts which the writer considers to war- 
rant the language he uses...In the next place, in 
order to giveroom for the plea of fair comment 
the facts must be truly stated. If the facts upon 
which the comment purports to be made do not exist 
the foundation of the plea fails,” 

It follows from the opinion that their 
Lordships have already expreesed, with 
regard tothe fairness and accuracy of the 
report in the article complained of, 
that the facts sra not truly stated and the 
necessary foundation for any comment, if 
separable comment there be, is wanting, 
any misdirection by the 
trial Judge doesnot involve any substan- 
tial wrong or miscarriage of justice. which 
would justify the setting aside of the 
verdict on this ground, either as regards 
the libel or the damages. 

There remains the question of excessive 
damages. The Full Oourt of New South 
‘Wales, with its knowledge of local stan- 
dards, has declined tointerfere with the 
verdict onthis ground, and, while the 
damages awarded to a plaintiff, who ad- 
mittedly has committed breaches of pro- 
fessional confidence, may appear to be 
somewhat large, their Lordsaips do not 
find themselves able to differ from the 
view of the Fall Ooart. Butthis must not 
be taken as condonation in any degree of 
the respondent's conduct in respect of 
such breaches. 

Accordingly, their Lordships will humbly 
advise His Majesty. that the order of the 
Fall Court of the 6th November, 1930 
should be affirmed and the appeal dismiss- 
ed with costs. 

A. Appeal dismissed. 

Solicitors for the Appellants.—Messra. 
Dawes & Sons, 

Solicitors for the Respondents.— Messrs, 
Birbeck Julius Edwards & Co. 


(2) (1853) 3 Oar. & Kir. 288; 88 R. R. 830. 
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NAGPUR JUDICIAL COMMIS- 
SIONERS COURT. 
Sezcnd Civil Appeal No, 179-B of 1930. 
September 19, 1932. 

Niycar, A.J. O. 

SITARAM NAGOJI KUNBI— 
_DEFENDANT—AFPELLANT 


` versus 
MANEKRAO JAIRAM MALI— 

4 PLAINTIFF—REEPONDENT. | 

Limitation Act (IX of 1908), ss. 6,?—Joint famiiy 
—Alienation by mother without legal necessity— 
Failure of elder son to sue within three years of 
becoming major—Whether debars younger son from 
suing to set aside sale. : 

The manager of ajoint Hindu family is supposed 
to represent the interests of the co-parceners in 
all matters which are for the benefit of them asa 
whole, but he cannot prejudice the personal right of 
any one of them by his inaction. The right of a 
Hindu son to impeacha sale executed by his mother 
without legal necessity is personal to him and the 
failure of the elder son to sue within three years of 
his attaining, majority does not debar the younger from 
instituting the suit, even though the elder may be 
the manager of the joint family. Jawahir Singh v. 
Udai Parkash (1), referred to. 

Second Appeal against the decree of the 
Third Additional District Judge, Amraoii, 
in Oivil Appeal No, 163 «f 1930 dated the 
17th March, 1930 arising cut cf 0, Suit 
No, 177 0f 1928in the Court of the Sub- 
Judge, Second Olats, Amracti, dated the 
Siet Joly, 1929.. 

Mr.D. T. Mangalmurti, for the Ap: 
pellant. f l 

Mr. V. K. Rajwade for the Respondente. 
‘ Judgment —This appeal arises out of 
a suit filed by the respondent Manikrao 
for setting aside the sale effected by his 
mother of the two house-sites in suit,on 
lst November 1916. The plaintiff's euit 
succeeded in both the courts below and 
the defendant Sitram has come up in 
second appeal. : 


The suit was resisted on three 
grounds: viz, (1) that the sale was occa- 
sioned by reason of the necessity to pay 
off the debts due bythe plaintifi’s father 
and also for defraying expenses of cul- 
tivation and maintenance, (2) that the 
plaintiff's suit wes not filed within 3 years 
onhis attaining majority, and (3) that 
Motiram, who was acting as the manager 
of the family, having omitted to sue for 
setting aside the sale within the period of 
limitation, the plaintiff's suit although 
within the statutory period from the date 
he attained majority cculd not lie. Both 
the ccurts below have given concurrent 
findings to the effect that the existence of 
any debt dueby the plaintif’s father was 
not proved and that thesale was otherwise 
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not justified by legal necesssity, and fus- 
ther that the plaintiff having been born 
on 27th August 1£07, the suit was not 
barred by time. As regards the third 
point the courts below saw no necessity to 
go into tke question whether Motiram was 
the manager ofthe family or not as they 
were of the opinion that his. omission to 
sue having been prejudicial to the interest 
of the plaintif, then minor, could not affect 
him. 
Much 

that the 


argument isaddressed to show 
plaintiff's father's debt was 
outstanding end it wan to pay off 
that debt that the sale was found 
necessary and that the plaintiff was born 
in 1905 and not, as held, in 1907 Having 
regard to the fact that both the eourta 
below have reviewed the entire evidence 
cn record very carefully [do not see any 
reason to interfere with those findings. 
There has been no doubt some difference 
of opinion on this point but that hag 
been settled by their Lordships of the 
Privy Ocuncil in Jawahir Singh v. Udai 
Parkash (1). Itappearsto me that since 
the plaintiff's right to set aside the aliena- 
tion was personal to him that could not be 
sacrificed by his elder brother Motilal 
although he might have been acting as 
a manager, A manager ota joint family 
is supposed to represent the interests of 
the coparceners in all matters which are 
forthe benefitof the family as a whole: 
but hecould not prejudice the personal 
right of the plaintiff by his inaction.. I, 
therefore, agree with the courts below in 
holding that Motiram’s omission to eue 
within 3 years after he attained majority 
could not prejudice the plaintiff's right to 
sue. ; 

I, therefore, dismiss this appeal with 
coste. f 

N,/A. Appeal dismissed, 
(1) 93 Ind, 216; 48 A.152; 24 A L.J.97;A.L R. 
1926 P. O. 16; (1926)M.W. N 197; 50M. L. J. 344; 
3 0. W. N 365; 43 ©. L. J. 374; 30 O. WIN, 698; 28 
Bom. L. R. 851; 53 I. A. 36 (P. O.) 





PRIVY COUNCIL. 
Appeal from the Nagpur Judicial 
* Commissioner's Court. 

November 29, 1932. 

Lorn THANKERTON, Bir GROoBGE 
Lowrprs, AND SIR DINEHAH MULLA. 
JAGANNATH RAO DANI—APPELLANT 
versus 
RAMBHAROSA AND ANOTHER 

— REEPONDENTS, 
Will—Contingent will—Will made on ‘the eve af 
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jougney—Whether revoked on, safe return—Construc- 
tion of words used—Practice—Appellate Court—Duty 
to decide all points in appealable cases. 

Itisthe duty of all courts to pronounce their opi- 
nion on all the important points in an appealable 
case as a failure to do so not infrequently necessitates 
a remand with the consequence of heavy additional 
costs. The observance of this rule is of 
special importance where the decision of other points 
depends upon the sifting of a mass oforal evidence 
or upon the proper significance of the: language 
employed in a vernacular document. [p. 522, col 1.] 

Where a person on the eve of a journey executed 
a will which opened as follows: “lam going to 
Delhi for the Darbar, therefore,I am writing the 
following conditions about my property. I hope that 
by the grace ef God such an occassion -will not arise, 
but strange is the course of time” i 
- Held, that though the testator's contemplated 
journey was the occasion and probably the reason of 
his making the will, there was nothing in the words 
used bye him to indicate that the will was to cease 
automatically to be operative on his return, and that 
these words did not make the will a ‘contingent’, one, 
[p. 522, col. 2.) 


Mr. A M. Dunne, K. O., and Dr. H, A. 
Majid, for the Appellant. 

Messrs. L,DeGruyther, K. O. and W. Wal- 
lach, for the Respondents. 

Sir George Lowndes --Thə ap- 
pellant and the second respondent are the 
reversionary heirs of Baboo Rao Dani who 
died on the 6th November, 1918, leaving 
him surviviog his widow, Anandabai, 
andno issue. Anandabai died on the 
27th November, 1924. and on the 7th April, 
1926, the'suit out of which this appeal 
arises, was instituted by the reversioners 
claiming his estate. The defendant to the 
suit, the first respondent before the Board, 
denied. their right, alleging title in him- 
self as the duly adopted son of Baboo 
Rao Dani. The factum of his adoption 
by Anandabai on the :5th April, 1920, 
is not seriously disputed. The issue bet- 
ween the parties is as to its validity in law. 
The family was found by the trial Judge 
and was admitted in the court of the 
Judicial Oommissioner to begoverned bythe 
Bombay School of Hindu Law, under which 
a widow hasin herself power to adopt, 
eubject only to such restriction, if any, as 
may have been imposed upon her by her 
husband. The appellant’s contention in 
the present case is that Anandabai’s power 
was sorestricted by Baboo Rao Dani's will 
made onthe 26th November, 1911, and 
that the adoption of the first respondent 
was in violation of its terms. 

The provisions of the will, thedue exe- 
cation of which isnot in dispute, so far as 
regarded adoption were as follows:— 

“ “After allthis is done, (i. e., after certain dis- 
positions of the will have been’ carried out)a boy 
should. be taken in adoption to -perpetuate the 
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name of ancestors and ‘manage the estate, No 
boy has been yet taken in adoption. It is ex- 


pected that (any) of my paternal uncles’ sons may 
geta son. If he gives(the boy) my wife should 
take him in adoption. Seven years’ time is allowed 
for this. After seven years Jiwaji’s younger son 
Bhagwati should betaken in adoption’ 
* x 3 = 

“Seven years’ time has been allowed for adop- 
tion, but if Vyenkat Rao Naik, Rao Bahadur Mah- 
dik, Gajraj Singh and Sadashiv Rao Garad, think 
that (a boy) should forthwith be taken in adop- 
tion, there is no objection to my wife's (adopting 
a boy immediately) according aa they may advise. 
However, the debts should be satisfied and property 
of anincome of five hundred rupees should be 


set aside for the School Department, first, 
and a boy should be taken in adoption 
for the remaining property. If it is decided 
to take (a boy) in adoption, mouza Kolar 


should bereserved for my wife and forthe main- 
tenance of the adopted boy (the property) should 
afterwards be placed under the management of 
the Oourt of Wards or of panches of whom 
Vyenkat Rao Naik should bethe sir panch. The 
boy should be very well educated. He should be 
sent to England if possible. Ifthis boy does not 
exist, which God may forbid, any boy canbe 
taken in adoption.” 

Various: defences were raised by the 
firat respondent which were embodied in 
the issues settled by the trial Judge. They 
seem in the mainto have been directed 
to two points, that the restrictions in the 
will were not binding upon the widow, or 
alternatively that they had been substan- 
tially complied with. 

Under the first head, it was contended 
that the will, which was executed by the 
testatoron the eve of a journey to Delhi, 
was to take effect only in the event of 
his death before his return. He did, in 
fact, return in safety and lived for another 
seven years. and if this contention pre- 
vailed, the will, and with it the restric- 
tions upon the widow's power of adoption 
ceased to have effect automatically upon 
the testator’s return. It was also alleged 
that the will was revoked orally, and that 
after his return the testator expressly 
authorised the adoption of the first res- 
pondent. Allthess defences, upon which a 
considerable body of oral evidence was 
adduced, were rejected by the trial 
Judge. 

Under the second head, the trial Judge 
held it establisheil that Anandabai had 
asked the mother of Bhagwati, the boy 
of the testator’s choic3, to give him in 
adoption, but that she had refused. Under 
these circumstances, he wasof opinion 
thatthe adoption of the first respondent, 
who was Bhagwaii’s elder brother, was a 
substantial compliance with the terma of 
the will. In thia connection, he took the 
vernacular words, which are rendered in 
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the official. translation as “if this boy 
does not exist,” as equivalent to “if he is 


not available’. He also :seems to have 
regarded the seven years’ interval which 
was to elapsebefore Bhagwati could be 
adopted, as to be reckoned from the date of 
the will. 

On all these points his judgment is attack» 
ed before the Board, while the adoption is 
supported on the grounds which the trial 
Judge rejected, 

The result of the suitin the trial court 
was that the adoption of the firat res- 
pondent.,was held to be “valid and unim- 

peachable”’, and the suit was dismis- 
sed. - > 

The reversioners appealed to the Court of 

the Judicial Commissioner. The judgment 
of the Appellate Court was delivered on the 
27th March, 1929, with the result that the 
appeal was dismissed. The learned Judges 
dealt only with the question whether the 
will was a contingent one. On this point 
they disagreed with the trial Judge, 
holding that the will was to take effect only 
inthe event of the testator dying during 
his visit, to Delhi, and became inoperative 
on his retura. In the view which they 
took ofthe nature of the will, they 
thought it unnecessary to discuss the other 
points raised before them. 
_ Their Lordships regard this as most 
unfortunate, For the reasons presently 
appearing they are unable to agree with 
theconclusion reached by the Appellate 
Court, and. they find themselves without 
any assistance from the learned Judges 
as to the facts upon whichthe trial Oourt 
founded, or asto the contentions upon 
which the suit was there dismissed. 


It has been repeatedly pointed out by 
this Board that itis the duty of the courts 
below to pronounce their opinion on all 
the important points in an appealable 
case, and that a failure to do so not infre- 
quently, necessitates aremand with the 
consequence of heavy additional costs. 
The observance of this rule js, their Lord- 
ships think, of special importance where 
the decision of other points depends, as it 
well may in the present case, upon the 
sifting of a massoforal evidenca, or upon 
the proper sigaificanca of the language 
employed in a vernacular document. 

. The conclusion to which the learned 
Judicial Commissioners came was based 
directly upon the opening words of the 
will, which were as follows:— 

“Iam goingto Delhi for the Darbar, therefore, I 
am writing.thefollowing conditions about my prop- 
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erty. Ihope that by the grace of God such “an 
occasion will not arise, ‘but strange is the course.of 
time.” ; : 


They thought that by the -second sen- 
tence of the quotation “the testator obvious- 
ly meant that he hoped that no occasion 
would arise for the will to come iato 
operation, and as he cannot have meant 
that he hoped to live for evar,” it seemed 
to them “clear that he intended his. will to 
havea limited - operation, and that the 
reference to the visit to Dalhi” showed 
“that the operation of the will. was to be 
limited tothe oceurrence of his death 
during that visit” They found some cor- 
roboration of thisin the detailed reference 
inthe will to petty debts for thes settle- 
ment of which directions were given,. “a 
reference which was obviously made in 
contemplation of the will coming into 
operation almost immediately.” . 


Their Lordships are unable to agree 
with this line of reasoning. The tes- 
tator’s contemplated journey was, no doubt 
the occasion, and was probably the reason 
of his making the will, but there is, in 
their Lordships’ opinion, nothing in the 
words used by him to indicate that the 
will was to cease automatically to be ope- 
rative on his return. He may quite 
possibly have hadit in his mind that the 
will might require revision after his return 
but that would not make it “contingent”; 
the intention in such a case would almost 
certainly bethat it was to remain opera- 
tive until a new will was made, The ques- 
tion is discussed with much care by the 
trial Judge and their Lordships agree 
with his reasoning. 

Before the Board support was sougat for 
the view taken by the Judicial Commis- 
sioners from portions of the oral evidence 
adduced inthe case. When the testator 
left his home he handed over the will in 
a sealed envelope to one Sadasheo Rao 
Garad, with whom it remained till Sada- 
sheo’s deathin 1914, Itthen passed into 
the possession of Sadasheo’s son Ram- 
chandra, who wasa witness in the case, 
He deposed that after his father’s death the 
testator asked him for the will, but that he 
could not then findif, and that thereupon 
the testator said that it did not matter be. 
csuse the will was merely to hold good 
while he was absent at Delhi. The trial 
Judge said thathe did not believe this 
man, and the Appellate Court does not 
even refer to his evidence. Under these 
circumstances, their Lordships can hardly 
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be asked to place any reliance upon his 
statement, 

Another witness, Thakur Gajraj Singh, 
ssidthe testator had told him that he 
bad made “a temporary will,’ and that 
- he would reconsider it later and make 
another will, This, however, is not in- 
consistent with the view their Lordships 
have taken: it does not, they think, sug- 
gest that the will was a contingent one. 
This witnessagain is not referred to or 
relied on by the Judicial Oommissioners, 

One thing, however, is clear, viz., that 
the testator upon his return from Dalhi, 
took n> steps to reclaim the document 
from Sadasheo’s custody or to make another 
will,“ and thatit was only upon Sada- 
sheo’s death that he made any enquiry 
about it. S> far as the testator’s intention 
in making the will can be deduced from 
his subsequa2nt conduct, there is nothing to 
suggest tnat he thought himself to ba, 
from the moment of his return, intestate, 
and so continued until he died. 

For these reacons their Lordships are 
of opinion that the will was not a con- 
tingent. one, and that if not revoked, it 
came into operation on the death of Baboo 
Rao Dani. 

The other questions in the case, upon 
which the validity of the first respondent's 
adoption depends are of considerable 
intricacy and their Lordships think that 
they ought not to take upon themselves the 
affirmance or disaffirmance of the findings 
of the trial Judge until they have been 
examined and pronounced upon by the 
Appellate Court in the ordinary way. 
They will, therefore, humbly advise his 
Majesty that the decree of the Oourt of 
Judicial Oommissioner, dated the 27th 
March, 1929, shouldbe set aside, and the 
case remanded to that court for the de. 
cision‘of all other questions arising upon 
the judgment of the trial Judge. The 
costs of this appeal must be paid by the 
first respondent. All other costs will bs 


dealt with by the court of the Judicial 
Commissioner. 
A. Appeal allowed; 
Case remanded, 


Solicitora for the 
Francis & Harkar. 

Solicitors for the Respondente.—Messrs, 
T. L. Wilson Co. 


Appellants.—Messre, 
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LAHORE HIGH COURT. 
First Oivil Appeal No, 540 of 1927, 
November 15, 1932. 

ADDISON AND Aana Harpar, JJ. 
OHANDU LAL—Dgrenpant— 
APPELLANT 

versus 
RAMPAT MAL ANDANOTAER AND 
MOLAR MAL AND OTHERS —PLAINTIFFS =— 
DEFBNDANTS—RESPOND NIS 

Hindu Law—Religious endowments—Dedication to 
public, what constitutes—Power of founder to putan 
end to trust—Mere user, effect of. 

Where the founder applies his own property to 
the creation of a pagoda or any other religious or 
charitable foundation, keeping -the property itself 
and the control over it, absolutely in his own hands, 
the community may be greatly benefited by this 
arrangement, so long as it lasts, but its continuance is 
entirely at his own pleasure. Itis likea private chapel 
in a gentleman's park, and the fact that the public 
have been permitted to resort to it will not prevent 
its being closed’ or pulled down, provided there has 
been no dedication of it to the public. The mere 
fact that a person built a dharmasala in accordance 
with a will of a predecessor does not show that he 
meant to constitute it a publictrust. Dakhni Din v. 
Rahim-un-Nissa (1), and Gosai Goverdhangir v. Gosai 
Vishingir (2), referred to. [p. 525, col. 2 j 

Under the Hindu Law the ceremonies of sankalp 
and samarpan are necessary to constitute an endow- 
ment and especially in recent cases of alleged dedi- 
cation mere proofof user is insufficient. Deosaran 
Bharthi v. Deoki Bharthi (3) and Bhekdhari Singh 
v. Sri Ramchanderji (4), referred to. 


First Oivil Appeal from the preliminary 
and final decrees of the Senior Subordinate 
Judge, Delhi, dated the 29th November, 
1926. 

Messrs. Mehar Chand Mahajan and 
Hem Raj Mahajan, forthe Appellant. 

Messrs, Shamair Chand, Qabul Chand 
and Ajit Parshad, for the Respondents. 

Addison, d.~-Tbis suit was brought 
by Rampat Mal and Obhuttan Lal, Jain 
Aggarwals of Najf garh in the Delhi 
Province, against Molar Mal under the 
provisions of s. 92 of the Oivil Procedure 
Oode. According to the amended plaint 
of the Ist April, 1926, it- was alleged 
that there wasa dharmasala in Najaf garh 
which had attached to it a shop with one 
room as well as a shop containing two 
rooms and that this dharmasala had been 
built for the public welfare with funds 
left by one Fateh Ohand, cousin of 
the defendant and in pursuance of his 
wil], It was further alleged that the jain 
panchayat had effected certain repaire, 
that the defendant Molar Mal had been 
appointed mutawalli and that as on the 
17th December, 1924, Molar Mal had sold 
the shop with two rooms he should be 
held not to be discharging his duties 
properly as a muiwalli of the trust founded 
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by tha decəasad Fateh Ohand, It was, 
_ therefore, prayed that Molar Mal be 


removed from cffise and certain other 
persons ba appointed mutawallis and that 
a declaration should be given that the 
dharmasala along with both the shops was 
wakf property. 

In his pleas Molar Mal denied that 
Fateh Chand had left any will. He 
slleged that he was Fateh Ohand's heir 
and that with some of the money inherited 
from Fateh Ohand he built the dharma- 


sala in memory of Fateh Ohand 
but the shops he kept for his per- 
sonal use. He further stated that there 


was a compromise with the brotherhood 
about this matter, entared into on the 
16th April, 1917. Tbis compromise is 
evidenced by duplicate deeds signed by 
Molar Mal and witnessed by four of the 
panches. One of these deeds was kept by 
Molar Mal and the other was kept by 
one of the panchas, Mattamal D. W. No. 4, 
It -was stated in this agreement that Molar 
Mal would not slienate the dharmasala 
built by him or the shop with one room 
but that he had full power to alienate the 
shop with two rooms. It may be noted 
here that this shop- has its doors facing 
away from the dharmasala and can be 
used without any interference with the 
dharmasala, 

’ Ohandu Lal, the second defendant to 
whom this shop with two rooms was first 
mortgaged on the 12th November, 1919, 
and then cold on the i7th December, 
1924, pleaded that the shop had no cən- 


nection with „the dharmasala if there was 
any public dharmasala which he 
denied, 


The Subordinate Judge, First Olass, held 
that the dharmasala was not built in 
accordance with the will of Fateh Chand 
though it was built by Molar Mal, his 
heir according to the wishes of Fateh 
Chand expressed before he died, He then 
went on to hold that the mere building of 
a dharmasala as a memorial in the very 
nature of things showed that a public 
trust was intended. In his jzdgment there 
is nomention of any dedication to the 
public -by Molar Mal as there should be 
on his finding, that the trust was not 
éstablished by the will of Fateh Ohand. 
But he held that as some petty repairs 
had been done by the public and as 
marriage parties used the dharmasala, this 
was further evidence, apart from the 
fact that it was built in accordance with 
Fateh Ohand’s wishes, of its being a 
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public trust. The person, who. sold the 
land, on which tha dharmasala was built, 
to Molar Mal on the 3rd April 1914, stated 
in the deed that the vendee intended 
constructing a dharmasala for the public 
welfare, This too was-considered an-im- 
portant piece of evidence by the Subordi- 
nate Judge. He, therefore gave the. de- 
claration asked for that the dharmasala 
with the shops constituted a public trust 
and he gave further directions a3 to the 
trustees, etc. Against this decision the 
vendee of the shop with two rooms, Ohandu 
Lal, has preferred this appeal. 

This is not a casa of a trust founded 
long ago, as to which there can be: no 
evidence of dedication. It was only found- 
ed in 1915-16 ani wa must expect that if 
there was any dedication, persons would 
still be alive who ‘were present at the 
dedication and who could give evidence 
as to this, Admittedly there is. no such 
evidence. Oounsel for the respondents, 
however, attempted to argue that it was 
established on the record of evidence that 
the dharmasala was founded in accordance 
with the oral will of Fateh Ohand -whose 
heir Molar Mal was, If that were so, of 
coursa there need have been no dedication 
by Molar Mal. Itis clear, however; from 
the evidence that there was oral will by 
Fateh Ohand to the effect that the dharma- 
sala should be built in his memory by his 
heir though he did express . before his 
death a pious wish that some memorial 
should be built inhis memory. The prinei- 
pal witness on this point. relied upon by 
the Subordinate Judge, First Olass, -is 
Dhanna Mal P. W. No. 2. He has stated 
that two or three days before he died 
Fateh Ohand told him that Molar 
Mal should get his money and-should 
be told -to erect some memorial to 
him. The exact form of the memorial 
was not specified. Prosecution Witness No, 
1, Ohandu:Lal who must have been a very 
young man at the time of Fateh Ohand’s 
death, however, does seem to state that 
there was an oral will made by Fateh 
Ohand, a few hours before he died, 
the oral will being to the effect that 
a daposit of money he had with Dhanna 
Msi P. W. No. 2 and the money to be 
realised from his stock in trade should be 
spent on building a dharmasala in memory 
of his name. This witness does not appear 
to be telling the truth; for Dhanna Mal 
P. W. No. 2, on whom the Subordinate 
Judge, i Firat Olass, has principally relied 
has stated that there was no deposit of 
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Fateh Ohand with him, In fact, on the 
contrary Fateh Chand owed hima debt. 
The other witnesses also clearly indicate 
that there was merely a pious wish of 
Fateh Ohand that some memorial should 
be built with the money he left. Molar 
Mal was himself examined as the plaintiffs’ 
witness. He stated that he built this 
dharmasala because Fateh Ohend in his 
life-time used to say that something should 
be built in his memory. He made this 
statement at a time when he was siding 
with the plaintifs. Molar Mal has changed 
sides several times. At the time sanction 
was given by the Collector under s. 92 
ofthe Oivil Procedure Code, he was 
siding with the plaintifs. At the time 
of the pleas he was siding with the 
vendee and when ke came to give evidence, 
he again sided with.the plaintiffs though 
Be denied even then that there was any 
will, 

Counsel for the respondents relied 
principally on the duplicate sgreement of 
the 16th April, 1917 to establich the fact 
that Fateh Ohand did leave a will. It 
may be mentioned that these agreements 
were held by the Subordinate Judge to be 
inadmissible in evidence when they were 
offered in evidence, He seems to have 
forgotten thie when writing his judgment 
and discussed them at great length. It 
is unnecessary to decide whether they are 
or are not admissible in evidence; for it 
seems to me that the’admission contained 
in the opening lines to the effect that 
the dharmasala was built by Molar Mal in 
pureuance of the willof Fateh Ohand, 
is not sufficient to establish that there 
was any will of Fateh Ohandin the face 
of the other evidence and of the clear 
deniel of Molar Mal in the witness box 
that there was any will, this denial having 
been made ata time when Molar Mal was 
siding with the plaintiffs. 

Molar Mal, therefore, must be held to 
be the founder of the trust, if any, lt 
was thus necessary to prove dedication. In 
para. 4:8 of Mayne’s Hindu Law, sth 
Edition, occur the following words :— 
“The last case arises where the founder 
applies his own property to the 
creation of a pagoda or any other 
religious or charitable foundation, keep- 
ing the property itself and the con 
trol over it, absolutely in his own hands. 
The community may be greatly benefited 
by this arrangement, so long as it 
lasts, but its continuance is entirely at 
his own pleasure. Itis like a private cha- 
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pel in a gentleman’s park and the fact 
that the public have been permitted to 
resort to it will not prevent its being closed 
or pulledgdown, provided there has been no 
dedication ofit to the public. These re- 
marks apply with full force to the pre- 
sent case. Similarly in Dakhni Din v 
Rahim un-nissa (1) it was held that the 
mere fact of the owner of land having erect- 
ed atemple and planted a grove thereon did 
not of itself, without any further evidence 
indicate a dedication to God and a cessa- 
tion of the rights of private ownership in 
respect ofjsuch land, This disposes of the 
argument of the Subordinate Judge, First 
Olass, that the mere fact that Molar Mal 
built the dharmasala in accordance with 
the wishes of Fateh Chand showed that 
he meant to constitute a public trust: see 
Gosai Goverdhangir v. Vishingir Gosat 
63 Ind. Oas. . 70 (2). 

Further, the evidence as tothe user is 
consistent with the fact that it remained 
a private institution. Molar Mal used to 
keep the keys and permission to use it 
was obtained from him. Marriage parties 
used to ke put up there but that does not 
constitute a public trust. There is some 
evidence that one Jai Ram once white- 
washed the building but Molar Mal has 
denied this and stated that what happen- 
ed was that he begged some money from 
Jai Ram with which he himself did the 
white-washing. Again there is some evi- 
dence that one Durga Pershad of Keroze- 
pore built a pardah wall on the roof 
in order to protect the privacy of tho 
Muhammadan neighbours when marriage 
parties used the roof. The books cf 
Durga Parshad have not been called nor 
has he been put into the witness box. 
In my judgment the evidence does not 
establish that he spent any money on 
this institution. In fact there is no 
reliable evidence of any kind as to 
dedication or endowment unless the dup- 
licate documents of 1917 bə looked at, If 
they are admissible in evidence they 
afford some proof thatMolar Mal set aside the 
dharmasala and one shop for public use 
but retained the shop in dispute as his 
own. This of course, he had a perfect 
right todo as ke was the founder, It was 
not necessary for him to dedicate more than 
he wished to do, 

In Devsaran Bharthi v, Deoki Bharthi (3) 


(1) 16. A 412; A. W. N. 1894, 134, 
(2) 63 Ind. Cas, 370: 15 8. L, R, 38. 
. (3) 80 Ind. Cas. 980: 3 Pat, 842; A, I R.1924 Pat, 
657; 5 P, L, T, 305. 
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and Bhekdhari Singh v, Siri Ramchanderji 
(4) there is along discussion as to what is e8- 
sential when dedicating to the public or to 
God such like property as a dharmasala 
ete., “Oreation of a trust for religious pur- 
poses”, it is said, no doubt finds favour 
in the Hindu Law just in the same way 
as it dos in the other’ communities and 
the essential ingredient which constitutes 
a gift whether of movable or immov- 
able property in the Hindu Law is the 
- sankalp and the samarpan whereby the 
property is completely given away and 
the owner completely divests himself of 
the ownership in the-property. In Hindu 
Law there ‘must. be à true sanklap and 
samarpan. Of thiis ceremony there is no 
evidence and as I have already remarked 
in such recent case of alleged dedica- 
tion proof of user only would ecarcely.be 
sufficient while euch proof that there 
is of user is consistent with the 
private ownership of Molar Mal. Of course 
as there is no appeal by Molar Mal ss 
regards the dharmasala and the shop with 
one room, the decree must stand as re- 
gards them. f 
For the reasons given, however, I would 
accept the appeal of Ohandu Lal, the 
vendes of the shop with two rooms, and 
set aside the preliminary and finaljdecrees 
of the court below as regards that shop. 
That is, the suit will be dismissed so far 
as that shop is concerned anda declara-. 
tion given that it belongs to the vendee. 
The appellant will get bis costs in both 
the courts from the plaintiffs. 
Agha Haidar, J.—I agree. 
A. Appeal accepted. 
(4) 136 Ind. Cas. 990; 10 Pat. 388; A. I.R., 1931 Pat. 
275; Ind, Rul. (1932) Pat. 66; 13 P, L, T. 331, 
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PRIVY COUNCIL. 
Appeal from the High Oourt of Australia. 
November 28, 1932. 

Lozp ATKIN, Lorp ToMLIN, L2xd 
THANKBRTON, LORD MAOMILLAN AN» BIz 
LANCELOT SanDEREON. 
ALEXANDER EWAN OAMPBELL— 

i APPELLANT 
versus 
THOMAS ERNEST ROFE— 
Ree PONDENS. 

Company—Power to issue preference shares as part 
of original capital—Express power in “memorandum— 
Absence of such power inarticles—Validity of issue— 
‘Articles—Construction—Director’s power to issue 
preference shares—‘Terms and Conditions’, meaning 


of. re 
Where the memorandum of association of a com- 


V. THOMAS ERNEST ROFE. ` 141 1. 0. >- 


pany gave power tothe company in express.terms te 
issue preference shares as part of the original capital, 
but inthe articles of association there was no express 
provision for issuing preference shares as part of 
the original capital, though:there was express pro- 
vision as regards any future issue of new shares and 
the directors issued preference shares as part of its 
original capital ; . 

Held, that under such circumstances in the absence 
of any article clearly restricting the company in that’ 
respect the company was entitled to exercise the 
powers expressly conferred on it by the memorandum 
and to issue preference shares as part of the original 
capital. [p. 529, col. 1,) 

While the memorandum must state the amount of 
capital, divided into shares of a certain fixed 
amount, provision as to the character of the shares 
and rights to be attached to them is more properly 
made by the articles of association, which may be 
altered from time to time by special resolution of 
the company. If equality of the shareholders is ex- 
pressly provided in the memorandum, that tannot 
be modified by the articles of association. If nothing 
is said in the memorandum, the articles of associa- 
tion may provide for the issue of the authorised 
capital in the form of preference shares; if the 
articles do net so provide, or do provide for equality 
inter socios, the power to issue preference sharés may 
be obtained by alteration of the articles, If the memo- 
randum prescribes the classes of shares into which 
the epel is to be divided and the rights to be 
attached to such shares respectively, the company has 
no power to alter that provision by special resolution. 
[p. 528, col. 2; p. 529, col. 1.] 

Where the articles of association provided that 
the shares shall be under the control ofthe directors 
who may allot or otherwise dispose of the same to 
such persons on such terms and conditions as the 
directors think fit: 

Held, that the powers conferred on the directors 
by the articles of association included also the power 
to control the character of the shares and to issue 
preference shares, [p. 529, col, 1,] 

Messrs, Gavin T. Simmonds, K, C. and J. 
H Stamp, for the Appellant. 

Messrs, Lionel Cohen, K.C., and Cyril. 
Redcliffe, for the Respondents 


Lord Thankerton.—This case arises 
out of the prcesedinga in the compulsory 
liquidation of the Marlow-Rolls ‘Theatres, 
Limited (hereinafter called “the company”), 
of which the appellant is the official 
liquidator. The company, which had a 
brief existence, was incorporated in New 
South Wales on the 2Jth Dasemb2>r, 1928, 


and went into liquidation on tke 4th 
Feptember, 19.9. 
The appellant sought to plac? the 


respondent on the list of contributories 
in respect of §,00u preference shares allotted 
to him by the directors of the company 
oa the 12th March, 1929, on the respond- 
ent’s application therefor dated the 7th 
March, 1929. The respondent disputed 
his liability to bə placed on the list of 
contributories on the ground that no 
preference shares wereever validly created 
by the company. There was no resolution 
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of the company creating preference shares, 
and the sole question ia this appeal is 
whether the directors had power under 
the Memorandum and Articles of Asaocia- 
tion of the company to issue these shares 
to the respondent, 

On the 3rd May, 1930, the Mester in 
Equity decided that the respondent was 
not liable as a contributory; this order 
was reversed on the 13th October, 1930, 
by the Supreme Oourt of New South 
Wales (Harvey, O. J.,.in Equity), but was 
restored by the High Oourt of Australia 
on the 17th Dacembsr, 1931, from whose 
decision the present appeal is taker. 

Olause 5 of the company’s Memcrandum 
is as followa:—. 

“5, Thé capital of the company is £2,50,000 divided 
into 250,000 shares of £1 each, with power to divide 
the shares in the capital for the time being into 
several classes and to attach thereto respectively 
and (sic) preferential, deferred, qualified, or special 
rights, privileges or conditions.” Sad 
The relevant Articles of Association are as 
follows :— 

“7. The, capital is £250,000 and comprises 2,50,000 
shares of £1 each. 

“10. The shares shall be under the control of the 
Directors who may allot or otherwise dispose of 
the same to such persons on such terms and 
conditions and at such times as the Directors think 
fit and with full power to give to any person the 
call of any shares either at par or at a premium 
and for such time and for such consideration as 
the Directors think fit. The Directors may reserve 
any of the shares in the original or increased 

- capital of the company upon such terms as to pay- 
ment for same and otherwise as they may deem 
expedient. 

_ "46. The company in General Meeting mey from 
time to time increase the capital by the creation 
of new shares of such amount as may be deemed 
expedient. 

“48, The new shares shall be issued to 
such persons and upon such terms and conditions 
and with such rights and privileges annexed thereto 
as the General Meeting resolving upon thecreation 
thereof shall direct and if no directions be given 
as the Directors shall determine and in particular 
such shares may be issued with a preferential or 
qualified right to dividends and in the distribution 
of the assets of the company and with a special or 
without any right of voting. 

“50. Except so far as otherwise provided by the 
conditions of issue (sic) or by these presents any 
capital raised by the creation of new shares shall 
be considered part of the original capital and shall 
be subject to the provisions herein contained with 
reference to ,the payment of calls and instalments, 
transfer and transmission forfeiture lien voting 
and otherwise, a 


“31, The company may from time to time 


by special resolution reduce its capital by paying ' 


of capital or cancelling ‘capital which has been lost 
or is unrepresented by available assets orreducing 
the liability on the shares or otherwise as may 
seem expedient and capital may be paid off upon 
the footing that it may be called up again or 
otherwise. Provided that should a part of the issued 
capital at any ‘time ‘consist: of preference shares 
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the repayment of such preference share capital 
shall not be effected unless the holders of at 
least three fourths of the preference shares shall 
80 agree. 

“117. The management of the business of tho 
company shall be vested in the Directors who in 
addition to the powers and authorities by these 
presents or otherwise expressly conferred upon 
them may exercise all such powers and do all 
such acts and things as may be exercised or done 
by the company and are not hereby or by sta te 
expressly directed orjrequired to be exercised or done 
by the company in general meeting but subject 
nevertheless to the provisions of the Statutes and 
of these presents and regulations from time to time 
made by the company in general meeting. Provid- 
ed that no regulations so made shall invalidate 
auy prior act of the Directors which would have 
been valid if such regulation had not been made. 

“118. The Board may from time to time at 
their discretion raise or borrowor secure the pay- 
ment of any sum or sumsof money for the pur- 
poses of the company. 

“119. The Board may raise or secure the pay- 
ment or repayment of such moneys in such 
manner and uponsuch terms and conditions in all 
respects as they think fitand in particular by the 
issue of debentures or debenture stock (terminable 
or perpetual) ofthe company charged uponall or 
any part of the property and assets of the 
company (beth present and future) including its 
uncalled and or unpaid capital for the time 
being. 

“127. Subjectto the rights attached to shares 
issued on special conditions and subject as aforesaid 
the profits of the company shall be divisible 
among the members in proportion to the capital 

aid up or deemed tobe paid up on the shares 
held by them respectively. Provided that where 
capital is paid up onany shares in advance of 
calls upon the footing that the same shall carry 
interest such capital shall not whilst carrying inter- 
est confer a right to participate in profits. 

‘146, Each holder of registered shares whether 
preference or ordinary whose registered place of 
address is not in the Commonwealth of Australia 
may from time to time notify in writing to the 
company anaddress which shall be ‘deemed his 
registered place of address within the meaning of 
these Aricles of Association, 

“147, As regards those members whether holding 
preference or ordinary shares who haveno register- 
ed place of address a notice posted up at the office 
shall be deemed to be well served on such 
members at the expiration of twenty-four hours 
after such posting up. 


“154. If the company shall be wound up and 
the assets available for distribution among the 
members as such shall be insufficient to repay the 
whole of the paid-up capital such assets shall be 
distributed so that as nearlyas may be the losses 
shall be borne by the membersin proportion to 
the capital paid up or deemed to be paidup or 
which ought to have been paid up at the com- 
mencement of the windingup on the shares 
held by them respectively. And if in 
a winding up the assets available for 
distribution among the members shall be 
more than sufficient to repay the whole of the 
capital paid up er deemed to be paid up at the 
commencement of the winding-up the excess shall 
be distributed among the members in proportion 
to the captial at the commencement of the wind- 
ing-up paid up ordecfaed tobe paid up or which 
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ought to have been paid up on [the shares held by 
them respectively. But this clause isto be without 
prejudice to the right of the. holders of shares issued 
upon special terms and conditions.” | 

The respondent's application for pre- 
ference shares was in response to a 
prospectus issued by the directors early in 
1929, offering 22,000 ten per cent. cum- 
ulative participating preference shares of 
£1 each for public subscription, and the 
question is whether the issue of these pre- 
ference shares was within the powers con- 
ferred on the directors by Art. 10 or other- 
wise by Art. 117. 

„It is agreed that, under the express 
“terme of the memorandum, there is acor- 
porate power to issue preference shares, 
andthe pointsfor decision are (a) whether 
the existing Articles, so long as unaltered, 
restrict the company to the issue of shares 
with equal righte, in which case, the 
directors cannot hold any wider powers 
under Art, 10 or Art. 117, or (6) if the 
company is not, so restricted, whether the 
power of the company to issue different 
classes of shares is communicated to the 
directors by either of these Articles. The 
New South Wales Company law, which is 
governed by the Companies Act of 1899 of 
New South Waler, as regards the issue 
in this case may be taken as similar to the 
English Oompany Law of that period. 

The Master in Equity held that Art. 7 
constituted an agreement on the part of 
the members of the company that the 
shares in the original capitel should be 
characterised by equality inter se, and that 
none of the other Articles modified that 
agreement, Inhis view, Art. 10 referred 
to terms and conditions to be attached to 
allotment and disposal ofshares, but notto 
terms and conditions altering the character 
of the shares themselves, and the powers 
conferred on the directores by Art. 117 
could not include a power which the 
company did not itself possese. He based 
his conclusion on the opinion of Lord 
Macnaghten in British and American 
Trustee and Finance Corporation v, Couper 


1). 
‘> appeal, Harvey, O. J., declined to 
accept the Master’s construction of Art. 7, 
and stated ‘whether the m-morandum cays 
that the company may issue shares of 
different classes or is silent on the subject, 
itis clear law that the company has tke 
power to igeue shares of different classes, and 
the only question is whether itis incum- 
bent on the company in its Articles of 

(1) (1894) A. O. 399 at p. 417; 63 L. J. Ch. 426; 6 R., 
146; 70 L, T. 882; 42 W, R. 652; 1 Manson 256, 
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Ascociation to say that it does propose to 
do so before it can effectively exercise that 
power. In my opinion the decision in 
Andrews y. Gas Meter Company (2) must be 
taken as indicating that the Court of Appeal. 
considered thatsuch an expression of inten- 
tion had to be found within the four corners 
of the Articles of Association.” He further 
stated, “It is not necessary, of course, 
that the words ‘preference share’ or ‘differ- 
ent classes of shares’. should be used; all. 
that is necessary is that the Articles should 
contain some express words indicating that 
all share-holders may not necessarily be on 
the same footing That being so, it is 
necessary to turn to these Articles to see 
whether there is such an express provision . 
in them. Article 117 does not, in my. 
opinion, touch the matter. ‘That Article. 
does not give the directors power to do any- 
thing which the company itself,in general: 
meeting, could not do. The caseis then 
narrowed down to the question whether 
Art.10 authorises the directors to issue 
preference shares,” On consideration of 
Art. 10, and cartain other Articles, the 
learned Judge held that the words “terms 


and conditions” included preferential ' 
rights, 
In the High Oourt of Australia the 


learned Judges unanimously held (1) that. 
it could no longer be maintained that 
Art. 7 amounted toa contract inter socios 
that the shares should be uniform and. 
rank equally ; (2) that Art. 10did not deal 
with the classification of shares but only - 
with the terms ‘and conditions’ of their’ 
ellotment and disposal; snd (3) that Art. 
117 was concerned only with the-manage-. 
ment of the business of the company. and ' 
not with the relations of members .of* the 
company intr se, : 

The lew on this subject is very fully 
laid down in the judgment of the Court: 
of Appeal, delivered by Lindley, L. J., in’ 
Andrews v. Gas Meter Company (2), whore 
the earlier decisions are reviewed and the 
dictum of Tord Macnaghten in British and 
American Trusteeand Finance Corpora- 
tiony. Couper (1) referred to, The law 
may be summarised as follows:—While. 
the memorandum must state the amount: 


_of capital, divided into saares of a certaia 


fixed amount, provision as to the character, 
of the shares and rights to be attached to. 
them is more properly made by the Articles 
of Association, whichmay be altered from 
time to time by special resolution of the, 

(2) (1897) 1 Ch, 861; 66 L, J, Oh. 246; 45 W, R. 321; 
76 L. T, 182, 
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Mr. Kimatrai Bhojraj, for the Petitioner. 

Mr. C. M. Lobo, for the Opponent. 

Aston, A, J. C.—This is an application 
for the revision of an order of the learned 
Sub-Judge and First Olass Magistrate, 
Jacobabad,ordering process to issue against 
applicant under ss, 120, 420 and 403, Indian 
Penal Code, It is contended that asa 
Municipal Councillor of the Jacobabad 
Municipality in 1929 when the alleged 
offence was committed and a fortiori as a 
Vice-President on 15th January, 1932, when 
the complaint was filed the applicant was a 
public servant not removable from office 
save by or with the sanction ofa Local 
Government within the meaning of s. 197, 
Criminal Procedure Oode and that no 
court could take cogaizinces of an offencs 
alleged to have been committed by him, 
except with the previous sanction of the 
Local Government. B3fore the year 1915, 
Municipal Oouncillora were removable by 
the Governor in Oouncil under s, 16, 
Bombay District Municipal Act III of 190). 
Under the powers of delegation conferred 
by Act V of 1868 the Governor-in-Oouncil 
delegated certain powers, including his 
powers under s, 16, Bymbay Act ILE of 1901, 
tothe Oommissioner in Sind: vide G, R, 
3736 dated ist Jaly 1901 Q. D, Bombay 
Government Gazzattea, page 95, Part 1-A 
dated 4th July 1901. By ths Bombay 
Dacantralization Act IIE of i915 s. 16, 
Bombay District Municipalities Act III of 
1901 was amended. Taoreafser the 
Governor in Oouncil had the powar to 
remove a Councillor of a Oity Municipality 
and the Oommissionera Oouncillor of other 
Muaicipalities. Ths definition of a “Uity 
Municipality” in s. 3 (1) of the Act does not 
include the Manicipality of Jacobabad. 
The Bombay District Municipal Act ILI of 
1901 was again amended by Bombay Ac} 
XXVI of 1930 which by e. 5 enasted that 
every Oouncillor should ba deemed to ba a 
public servan: within the meaning of a. 21, 
Indian Penal Oode, 

It follows, that inor about August, 1929, 
the date of the alleged offence, Bombay Ac; 
XXVI of 1930, declaring every Oouacillor 
to be a public servant within the meaning 
of s. 21, Indian Penal Code had not come 
into force. The learned Sub-Judge and 
First Olass Magistrate held that it was 
doubtful, in view of the old s. 45, Bombay 
District Municipal Act (IILof 1901), whether 
a Municipal Oouncillor prior to Bombay 
Act XXVI of 1930 was a public servant, and 
whether the amending Act. 
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unnecessary to decide this question ‘since a 
Councillor of the Jacobabad Municipality 
isnot a person who cannot ba removed 
except by or with the sanction of the Local 
Government, for by the provisions of s. 16, 
Bombay District Municipal Act III of 1901 
asamended by the Bombay Decentraliza- 
tion Act IIT of 1915,a Municipal Councillor 
of a Municipality other a Oity Municipality 
(which did notincludethe Municipality of 
Jacobabad) was removable by the Oommis- 
sioner. The Commissioner, he held, follow- 
ing Emperor v. Jalaluddin (1), was not a 
Local Government observing that bye.3 
(29) General Olauses Act (XX of 1897) a 
Local Government was denned ai ee 
s rizo aw to adminis 
ie ot in the age of British India to 
which the Act relates” : a $ 
and as including a “Ohief Commissioner 
whereas a Commissioner was defined in cl, 
13 as: e 
“the Chief Officer in charge of the revenue ad- 
ministration of a division,” : 
Again, following Emperor v. Jalaluddin 
(1), and difecing from In re Abdul Kadir 
Saheb (2), he held that a removal by the 
Oommissioner under powers delegated by 
the Governor in Oouncil under Act V of 
1868 would not ba a removal by the 
Governor in Oouncil and that in any event 
a removal of a Oouncillor by the Oommis- 
sioner after thaamendment in 1915 would 
not ba by virtue of delegated powers but by 
virtue of powers conferred on the Oommis- 
sioner by statute. Lastly with regard to 
the applicant's plea that on lth January, 
1332 when the complaint was filed and on 5th 
February 1932 when process was issued he 
was a public servant not removable excapt 
by or with the sanction ofthe Governor in 
Council bacause he was the Vica-President 
of the Jacobabad Municipality, the learned 
Sub-Judge, and First Olass Magistrate held, 
that under s. 197, Oriminsl Procsdure Oode, 
it is the status of the accused at the time of 
the alleged offenca which is material, and 
not his status at the time the complaint was 
filed or the order issuing process was passed. 
lam inclined to hold that the question 
whether a Municipal Ooungillor was a 
public servant withio the meaning of s. 21, 
Indian Penal Vode prior to the amendment 
of 8. 45, Bombay District Municipalities 
Act IIL of 1901, by Bombay Act XXVI of 
1930 should bə answared in the affirmative. 


1) 92 Ind, Oas. 857; A. I. R. 1926 All, 271; 27 Or 
uD 315, 43 A, 264; 24 A, L! J, 230; L. Ri 7 A. 


41 Or. D 
(2) 33 Ind, Oas. 648: 17 Or. L. J, 168; (1916) 1 M. W, 


pectiva He further held. that it--was:` N,384 
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Section 21, cl. 10, Indian Penal Code, Act 
XLV of 160, enacted that the words “public 
servant” denote, inter alia: 

“every officer whose duty it isas such officer to take, 
receive, keep or expend any property, to make apy 
survey or assessment or tolevy any rate or tax fcr 
any secular common purpose of any village, town or 
district or to make, authenticate or keep any document 


for the ascertaining of the rights of the people of any 
village town or district” 


and the illustration to that clause is as 
follows: “A Municipal Commiesioner is a 
public servant.” At the date when the 
Indian Penal Code was enacted and for 
some years thereafter the words “Municipal 
Commissioner” denoted in India persons 
who are called “Municipal Councillors” at 
the present time. 

Under the Bombay Towns Improvements 
Act XXVI of 1£50 provision had been made 
for the appointment of “Municipal Ccmmis- 
sioners” who were empowered inter alia 
to make rules and bye laws. In Reg. 
v. Mavji Dayal (3) we read of a Managing 
Oommittee of Municipal Oommissioners:” 
see also Reg. v, Yenku Bapuji (4). 
Again, after 1860, the Bengal Act . II 
of 1864 providea: for the appointment 
of ‘Municipal Oom missioners" and Bengal 
Act 4 cf 1876 provided for the 
election and appointment of no less 
than 72 “Oommissioners of the Corporaticn 
ofthe Town of Calcutta.” lit wa turn 
from the illustration, and lock to the 
provisions ofs. 2], cl, 10, Indian Penal 
Oode, and consider the duties of Municipal 
Oouncillors under the Bombay District 
Municipalities Act III of 1:01 we see that 
the Municipalities of which they form the 
members sre empowered by that Act 
to acquire land end incur expenditure: 
sees. 52, and to prescribe taxes to be 
levied for Municipal purposes: see s. 46, 
It is true, that White, J., in Empress v. 
Municipal Corporation oj Town of Cal- 
cutta (5) at page 763*, expressed the view 
that Municipal Oommissioners of the 
Oorparationof the Town of Oalcutta were 
not public servanis of the description 
referred to ins, 3¥, Presidency Megistrates 
Act IV of 1877. But'his reasons for coming 
to this conclusion were, that it could not 
be said. of them, that they were persons, 
who .were not removable 
sanction of Government, It was virtually 
conceded in that case that the individual 
Commissioners were public servants within 
meaning of s. 21, Indian Penal Code, 

3) 5 B. H. O. Or. 10. 

U 8B. H. O. Cr.39 (F. B.) 

(5) 3 0. 758; 20, L. R.520. 

“Page of 3 O,—[Hd.j 
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It might no doubt be argued that thé 
amendment of s. 45 by Act XXVI of 1930 
showed that it was doubtful prior to the 
arendment whether Muncipal Councillors 
were public servants. I am inclined to 
the opinicn kowever that the amendment 
wes occasioned by the change in the 
collequial or legal meaning of ‘“Munici- 
pal Oommissioner” since the Penal Code 
was enacted. Turning now to the question 
of delegation of powers, Iam unable to agree 
with the learned Sub-Judge and First Olass 
Magistrate's opinion as to the effect 
of the delegation of power by 
by the Governor in Oouncil to the 
Commissioner in Sind prior to the amend- 
ment of the Bombay District Munici- 
palities Act III of 1901 in 1915. The learn- . 
ed Magistrate followed Emperor v, Jala- . 
luddin (1) in preference to the decisions 
of the Madras and Lahore High Oourts in 
Tn re Abdul Kadir Saheb (2) and Emperor 
-v. Khan Chand (6). In my humble opinion 
the delegation of powers by the Governor 
in Oouncil by virtue of Act V of 1868 . 
would not have the effect of repealing or 
annulling the statutory provision contained 
in s 16, Bombay Act IHI of 1801: it would | 
merely provide for the vicarious exercise 
of the powers of the Governor in 
Council by the Commissioner by 
virtue of the delegation. The reasoning in 
Emperor v,  Jalal-ud-din (1) moreover . 
turned very largely on the interpretation 
of the United Provinces Act 1V of 1910 and 
ss. ¥6-B (1) and 96 B (2), Government of , 
India Act. 

I agree with the learned Magistrate that 
since the amendment of the Bombay 
District Municipalities Act by Bombay Act 
Jil of 1915 it could not be said of Municipal | 
Councillors that they were public servants 
who were not removable without the 
sanction of the Governor in Council, By 
s lt asamended they were removable by , 
the Commissioner and delegated powers 
were no longer needed by the Oommis- | 
sioner, It was argued cn behalf of the 
applicant that in consequence of the prior 
delegation of ‘powers, s. 16, Bombay Act 
III of 1801, should be read as meaning | 
“Commissioners other than the Oommie- 
sioner in Sind.” This contention it seems 
tò me isnot only contrary to the plain 
meaning of the wording of 4.16; it is 
contrary also to the express wording of the . 
Bombay District Municipalities Act iteelf 
for the word ‘“Commiesioner’” which is to 
(6) a Oas, 523; A, I, R. 1922 Lah, 337;. 24 Or 
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$e found in s. 16 is defined in s. (3) as 
‘meaning in Sind, the Commissioner in 
Sind, unless there is something repugnant 
in the subject or context aud there ap- 
pears to me nothing repugnant in the 
subject or context. I also agree with the 
learned Magistrate that it is the status 
ofthe accused at the time of the commis- 
sion of the alleged offence and not his 
status at the time of the complaint .or of 
the order issuing process which is material 
for the purposes of s. 197, Oriminal Proce- 
dure Oode. 

If it were not so, a public servant, who 
was not removable without sanction, would 
. lose the protection afforded by the section, 
if hę resigned office between the date of 


the alleged offence and the date of 
-the complaint, or order; and anac- 
cused who was nota publice servant, 


. within the meaning of s. 197, when an 
: alleged offence was committed, but be- 
came a public servant not removable 
without sanction prior to the complaint, 
or order, might claim that his subsequent 
| Status was a bar to his prosecution with- 
out sanction. I also agres with the learned 
Magistrate’s opinion that the Commissioner 
in Sind is not a Local Government for the 
reasons which he has given in his able 
. judgment. Taking all the circumstances 
into consideration [am ofopinion that the 
- learned Magistrate had jurisdiction to issue 
process -against the ascused. I would 
dismiss tbis application. | 
N/A. Application dismissed, 


_, MADRAS HIGH COURT. 
Oivil Revision Petition No. 520of 1932. 
September .8, 1932. 
VENKATASUBB’ Rao AND REILLY, JJ. 
THE SEORETARY or STALE For 
INDIA in OOUNOIL—PEritTIonBR 


R versus 
N. M. R. AYYASAMI OHETTIAR 
— PLAINTIFF —REPONDENT. 

Court Fees Act (VII of 1870), s. 17—Suit for re- 
covery of sums due under different promissory 
notes—Proper court-fee—Applicability cf s. 17. 

Where two sums of money are respectively 
claimed in a suit on the basis of two promissory 


` notes, court-fee is payable under s. 17 ofthe Court , 


* Fees Act, and under that section court-fees are pay- 
able noton the aggregate sum but on the several 
sums whichgoto make up that aggregate,as if 
separate plaints have been filed. 

js Under s, 17 the test is what isthe amount that 
would be payable had separate plaints been 
filed for each of the several distinct claims, all of 
. which the suit embraces, 
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Petition under s. 115 of Act V of 1908, 
and s. 107 of the Government of India 
Act, praying the High Oourt to revise the 
order of the Oourt ofthe District Munsif, 
Dharampur, dated the 4th December, 1930, 
on Oheckslip No, 1041 of 1930, in O.8. No, 
305 of 1930. 

The Government Pleader, for the 
tioner. 

Venkatasubba Rao, J.—The view 
of the learned District Munsif is perfect- 
ly right. The question that has been 
raised may be stated in this form. If two 
sums of Rs. 600 and Rs. 400 respectively 
are claimed in a suit oa the basis of two 


Peti- 


- promissory notes, what is the court fee pay- 


able ? 

Section 17 provides expressly that it is 
not on the aggregatesum that the fee is 
to be paid, but on the several sums which 
go to meke up thataggregate. Under that 
section the test is, whichis the amount 
that would be payable had separate plaints 
been filed for each ofthe saveral distinct 
claims, all of which the suit embraces ? 
The claim in ‘regard to Rs. 600 is 
governed by Article 1 of Schedule 1, but 
the other claim in_ regard to Rs, 400 
comes, as the District Munsif rightly 
points out disagreeing with the Oourt-fee 
Examiner, withia Art, 2 and not Art, 
1 


Section 6 is controlled by s 17 
which is the section applicable to the facts 
of the present Gate, 

The order of the learned District Munsif 
is right, and the Oivil Revision Petition 
is dismissed. 

Reilly, J.—I agree. 

N.K./a. Petition dismissed, 


SIND. JUDICIAL COMMIS- 
| SIONER’S COURT. 
Oriminal Reference No, 76 of 1932, 
July 29, 1932. 
Feexgue, J O. AND ROPCHAND, A. J. O. 
Ev PEROR—PROBLCUTOR 
versus 
MULCGHAND CHOITHRAM—Accossp— 
OpposiTE PARTY, 

Emergency Powers Ordinance (II of 1982), 
s. 52—Scope of—Sind Judicial Commissioner s Court's 
power to convert sentence under the Ordinance—Valid- 
aty of the Ordinance—Binding effect on Judicial 
Commissioner's Court. 

The terms of s. 52, Emergency Powers 
Ordinance II of 1932, are not equivocal and 
do not admit of any two interpretations. They do 
not allow the Judicial Commissioner's Court any 
authority to convert asentence of simple imprison- 
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ment passed under the Ordinance into one of rigorous 
imprisonment, on reference made by the District 
Magistrate. 

Although the Ordinance, in so faras it attempts 
to deprive a Chartered High Court of its powers 
under the Government of India Act, is ultra vires, 
the Judicial Commissioner's Court is bound by 
“it. [p. 535. col. 1.] 

Per Ferrers, J. C.—“We cannot help observing that 
extraordinary and very extensive powers have been 
conferred upon a large body of Magistrates. Our 
experience leads us.to suppose that powers of this 
kind cannot safely be exercised without some sort of 
supervision. Authority to exercise such supervision 
has been expressly withheld from us, We must, 
therefore, disclaim any responsibility.” [p. 580 col, 


2) 

Mr. C. M. Lobo, for the Crown. 

Ferrers, J. C.—The District Magis- 
trate of Nawabshah has forwarded to us 
the record and prcceedings in the case 
of Crown v. Mulchand. This case was 
disposed of under s. 21, Ordinance No. 2 
o: 1232. The papers disclose the following 
acts: 

On 8th March, 1932, three suspects of 
whom Mulchand was one were lying in the 
Oentral Prison, Hyderabad. The District 
Magistrate sent to the Superintendent three 
notices in duplicate. He ordered that one 
copy should be handéd over to each of the 
suspects and the other signed by them and 
signed by the Superintendent. The suspects 

should be released immediately after the 
service of the notice. The contents of the 
. notice in question were: 

“Whereas the District Magistrate, Nawabshah, has 
reasonable grounds for believing that you Mulchand 
Oboithram, resident of Bhiria Taluka, Naushahro, 
are about to act in a manner prejudicial to the 
public safety or peace or in furtherance of a 

“movement prejudicial to the public safety or peace; 
in exercise of the powers vested in him under s, 
4 of the Ordinance (II of 1932), the District Magistrate 
Nawabshah is pleased to direct that for a period 
of one month from the date of this order you. 
shall reside in Bhiria and remain in the area 
belonging to the Sanitary Committee, Bhiria.” 

There follow other restrictiona with 
which we are not at present concerned: It 
seems that instructions were given to a 
mounted constable named Mahmoodshah 
to observe the accused so that he should 
not move out from the sanitary limits of 
Bhiria village. One Nencomal came and 
informed Mahmoodshah that Mulchand 
‘had croseed the sanitary limits. Mah. 
moodshah went with him and saw that 
Mulchand had gone on the bridge of Bar- 
rage canal and was sitting there. Nenoomal 
gave evidence and said: 

“I was member of Sanitary Board formerly. 
Yesterday at sunset I informed Mahmoodshah that 
Mulchand had left the sanitary limit and was sitting 
on the bridge of Rohri canal, ; That bridge is ata 
call’s distance from the sanitary limit of the village 

. and I have a personal knowledge of the fact.” 
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Mulchand did not cross-examine either ' 
of these witnesses. He contented himself 
with saying that: ` 

“I had been restrained from moving or going 
beyond the limits of the Bhiria village. I had gone 
for walking on the bridge not knowing that it was 
beyond the sanitary limits of the village, I had not 
gone out knowingly. I have no defence.” 


On this Mulchand was convicted of the 

offence of disobeying an order under 8. 4, 
Emergency Powers Ordinance, 1932, and 
was sentenced to six months’ simple im- - 
prisonment and Rs. 1(0 fine or in default 
farther one month’s simple imprisonment. 
This sentence has been referred to us by 
the District Magistrate with a recom- 
mendation that the sentence of imprison- 
ment be altered from simple to rigorous. 
On this reference the first question to 
decide is whether we have any power to 
interfere in revision with an order passed. 
under the Ordinance. The reference 
appears to have been made by the District 
Magistrate unders. 428, Oriminal Procedure 
Code. The learned Magistrate was ap- 
parently not satisfied as to the correctness, 
legality or propriety of-the sentence passed. 
Now s. 439, Oriminal Procedure Code, pro- 
vides that in the case of any proceeding, 
the record of which has been reported for 
orders, the High Uourt may in its discretion 
exercise various powers of revision. s. 53 
of the Ordinance provides that: 
“the provisions of the Oriminal Procedure Code in 
so far as they may be applicable and in so faras 
they are not inconsistent with the provisions of this 
Ordinance shall apply to all matters connected with, 
arising from or consequent upon a trial by special 
Criminal Courts censtituted under this Ordinance.” 

Section 92 provides that: 

“Notwithstanding the provisions of the Code, or of 
any other law for the time being in force or of 
anything having the force of law by whatsoever 
authority made or done, there shall, save as provided 
by this Ordinance, be noappeal from any order other 
than law or sentenze ofcourt constitued under this 
Ordinance and, save as aforesaid, no Court shall have 
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authority to revise such order or sentence, . . . . 

These words are not equivocal. They do 
not admit of any two interpretations. It is 
clear that they allow us no authority to 
revise the sentence to which the learned 
District Magistrate has called our attention. 
We do not exercise the powers conferred 
by s. 15 of Vic. 24 and 25 Cap. 104 on 
High Courts chartered under that Act. 
We have no Letters Patent on which we 
can fall back, There is, therefore, nothing 
further which we can do. Novertheless 
since our attention has been called to this 
Ordinance, we cannot help observing that 
extraordinary and very extensive powers 
have been conferred upon a large body of 
Magistrates, Our experience leads us-to 
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suppose that powers of this kind cannot 
safely be exercised without some sort of 
supervision. Authority to exercise such 
supervision has been expressly withheld 
from ue. We must therefore disclaim any 
responsibility. We make no comments upon 
the facts which have been rehearsed, nor 
do we attempt to raise or decide any of 
those questions which if we had power to 
revise these proceedings we should think 
it necssary to investigate. We cannot 
interfere with this order, but we are 
careful not to say that we uphold or confirm 
or maintain it. We find that we have no 
jurisdiction and we, therefore, return these 
papers with these remarks to the Magistrate 
from whom they come. 


Rupchand, A. J. C.—This Oourt is 
the highest Court for the administration 
of justice both civil and criminal in the 
province of Sind, and yet its power of 
doing justice is not co-extensive with that of 
a Chartered High Court, Oa morethan one 
occasion I have referred to the anomaly that 
a person residing ın the Presidency proper 
is in a much better position in getting 
relief in certain cases than a person residing 
here, The present case is only another 
instance of that anomaly. In ths report 
given in the “Times of India” of a revision 
application made by Phansalkar against his 
conviction under the Ordinance, which is now 
attracting the attention of a Fall Bench 
of the Bombay High Oourt presided over 
by the Chief Justice, the Ohief Justice 
has said: 

“Experience shows that irregularities and illegalities 
do creep in, in the administration of the law, and 
I think it would be very unfair, if the High Court 
had no power to direct and regulate any irregularity 
or illegality committed by the lower Courts, We must, 
therefore deal with 
merits.” 


The observations of his Lordship with 
regard to the unfairness of depriving the 
High Court of its powers of revision apply 
with equal force to this Court. But all the 
same, we are afraid we cannot deal with 
the present applications on the merits. 
We derive our powers under the Code of 
Criminal Procedure, and not under any 
charter or under the Government of India 
Act. Although the Ordinance, in so far 
as it attempts to deprive a Ohartered 
High Oourt of its powers under the 
Government of India Act, is ultra vires 
we are bound by it; and we must administer 
the law as it is, until such time as the 
Governor General in Council or the Legisla- 
ture, as the case may be, considers it proper 
-to place the ‘subjects of this Province on 


the applications on their 
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the same level, so far as the a iministration 
of justice is concerned, with those in the 
Presidency proper. Under the circum- 
stances, it is not open to us to go into 
the question either of the propriety of the 
conviction or of the sentence, which it would 
have been our duty to do before accepting 
the recommendation of the learned District 
Magistrate, or to go into the furher 
question whether the sentence should be 
enhanced or not. I accordingly concur 
with the learned Judicial Oommissioner 
that this reference should ba returned as 
incompetent, 


N,/A. Order accordingly, 


- ~m 


LAHORE HIGH COURT. 
Second Civil Appeal No, 243 of 1928. 
December 20, 1932. 

ADDISON, AND AGHa HalDaAR, JJ. 

HET RAM AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
DAL OHAND AND ANOTHER—D&FENDANTS—~ 
RESPONDENTS. 

Pre-emption—Co-sharer—Loss of right before decree 
of trial Court—Right to pre-empt—Punjab Pres 
emption Act (I of 1918), s. 16. 

The law of Pre-emption is highly a technical one 
and the plaintiff, before he can succeed, must show 
that this right existed not only before he went into 
the court but also while the case was in the course 
of active prosecution before the Judge and in fact up 
to the time when the court passed the decree, 
Mohinder Singh v. Arur Singh (1), Ladha Ramv. 
Jidhu Ram (2), Baldeo Misir v. Ram Lagan Shukul 
5), Umrao v. Lachman (8), Muri Mian v. Ambica 

ingh (1), Kehri Singh v. Deo Kunwar (8) and Walz 
Mohammad Khan v. Nabi Hasan (9), followed. 
Amar Chand v.Satyapal (3), not followed. Janki 
Prasad v. Ishar, Das (4), distinguished. [p. 537, col. 1.] 

Second Civil Appeal from the decree of 
the District Judge, Delhi, dated the 26th 
October, 1927, affirming that of the Sub- 
ordinate Judge, Second Olass, Delhi, dated 
the 23rd Dacember, 1926. 

Messrs. Kishen Diyal and Bhagwat Dayal, 
for the Appellants. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 4 

Agha Haidar, J.—These three con- 
nected appeals (Nos. 243, 244 and 245 of 
1928) arise out of three pre-emption suits. 
Both the courts below dismissed the plainte- 
iff's suits and the plaintif has come up 
to this court in second appeal, The appeals 
were first heard by a learned Judge of 
this court; but, in view of what the learned. 
Judge described as the serious conflict of 
opinion on the point at issue, he though 
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Bench. 

The facts of the case are fairly simple 
and the judgment of the learned District 
Judge and of the learned referring Judge 
of this court are full and exhaustive, and 
it is not necessary to go into them in any 
detail. At the time when the three suite 


were instituted the plaintiff was admit- 


tedly aco-sharer in the property sought 
to be pre-empted, but s parallel litiga- 
tion had been going on in the shape of 
a partition suit and, before a decree could 
be passed, the final stages of the parti- 
tion suit had been reached and certain 
specific plots were marked off for each 
of the co-sharers. The result of this was 
that the plaintiff ceased to be a co-sharer 
in the land in respest of which he had 
brought the three pre-emption suits, The 
Punjab Pre-emption Act (Local Act No. 1 
of 1913) gives the right of pre-emption to 
various classes of persons and, under 6, 
16, firstly, the plaintiff must be a co-sharer in 
the property. There is no definition of the 
. Word ‘co-sharer’ given in'the Act and we have 
to go to the first principles in order to find 
out who is aco-sbarer under a given set 
of circumstances.. There are two decisions 
of this court which require consideration 
and which seém to bave weighed with 
the learned referring Judge of this court. 
The first is reported as Mohindar Singh v. 
‘Arur Singh (1) In that case two suits 
for pre-emption were pending in the trial 
Oourt and, during their pendency, 8 notifica- 
tion was issued by the Punjab Govern- 
ment under the provisions of s. 8 (2) of 
the Punjab Pre-emption Act, declaring 
that “no right ofpre-emption shall exist” 
within a certain area, The two courts 
below dismissed the plaintiff's suits, hold- 
ing that the right of pre-emption claimed 
by the plaintiff had been wiped out as 
a result of the Punjab Government Notifica- 
tion. The plaintiff filed two second 
appeals against the dismissal of his suits. 
These appeals came up for hearing before 
a Division Bench of this court which held 
that, if a right of pre-emption existed at 
the date of the suits, the mere fact that 
the notification had been issued while the 
suits were pending would not deprive the 
plaintiff of his right unless the notifica- 
tion had the retrospective effect. Admit- 
tedly the notification had no retro-activity 
and the learned Judges held that, under 
the circumstances, the right of pre-emption, 


p 67 Ind. Cas, 625; 3 Lah. 267; A, I. R.1922 Lah, 
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which existed at the date of the institu- 
tion of the suits, could not be said to - 
have been taken away as a result of the 
notification. They further held that, 
although there might be circumstances 
which justified a court in refusing to 
enforce a right of preemption unless it 
was maintained in tact throughout the 
progress of the suit, the usual method of 
dealing with suits was to decide the 


questions at iesue according to the 
stato of affairs existing when the 
plaintiff's cause of action arose, The 


learned Judges(Abdul Raoof snd Campbell, 
JJ.) accepted the appeals and remanded 
the two suits for decision on the other 
points at issue. ° 


In a subsequent decision reported as 
Ladha Ram v. Jidhu Ram (2), Campbell, 
J., had to consider a similar question and 
he dismissed the plaintiff's suit because, 
before the decree could be obtained, cir- 
cumstances had happened which were cal- 
culated to deprive him of his right of 
preemption. In this cese Mohinder Singh 
v, Arur Singh (1) was referred to and the 
learned Judge held that the circumstances 
of the case which was before him justified 
the dismissal of the suit on the ground 
that before the decree could be passed the 
plaintiff had lost his right of pre-emption 
by ceasing to acosharer. The other case 
is Amar Chand v. Satyapal (3) where Le 
Rossignal, J., held that the plaintiff's 
right should be determined by the situa- 
tion existing at the time of the sale. No 
authority is quoted in support of this 
view. This matter has been considered 
in a number of decisions by the Allaha- 
dad High Court. It wss heldin Janki 
Prasad v Ishar Das (4), that alcause of ac- 
tion muet exist at the date of the institu- 
tion ofthe suit. It was not necessary for 
the learned Judges to decide any other 
matter end this case, therefore, cannot 
be said to be an authority in favour of the 


plaintiff. 

There are, however, more recent 
decisions of the Allahabad High Court, 
e. g, Baldeo Misir v. Ram Lagan 
Shukul (5) and Umrao v.- Lachh- 
man (6)in which the view has been ex- 


pressed that the plaintiff, in order'to main- 


(2) 76 Ind. Oas. 891; A. I. R. 1923 Lah, 339. 

(3) 79 Ind. Oas. 43; A. I. R. 1925 Lah. 56, 

(4) 21 A 374; A. W., N. 1899, 196, 

(5) 77 Ind. Cas, 694; 45 A 709; 21 A.L, J. 648; A.I. 
R. 1924 All. 82. 

(6) 79 Ind. Cas. 217; 46 A 321;22 A. L, J. 234; A, I. 
R. 1924 All, 448; L, R, 5 A 219 Giy, 
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tain his suit for pre emption, should have 
his right to preempt on three important 
dates, namely, (1) the date of the sale, (2) 
the date of the institution of the suit, and 
(3) the date of the first court's decree, 
This seems to be the correct view and, 
-with due respect, I fully endorse it. The 
law of pre emptionjis a highly technical 
one and a plaintiff, before, he can succeed, 
must show that his right existed not only 
in its preliminary stages before he went 
into the court but also while the case was 
in the course of active prosecution before 
the Judge and in fact up to the time 
when the court passed the decree. 

I may mention here tha case reported 
as Muri Mian v. Ambica Singh (7) where 


the learned Judges have accepted 
the principle that a person, who en- 
forces a right of pre-emption in asuit, 


must establish his right not only before he 
instituted his suit butat the time when 
the decree had been givan in his favour. 


There ere two cases reported as Kehri. 


Singh v. Deo Kunwar, 46 Ind Oas. 339 (7) 
and Wali Mohammad Khan v. Nabi Hasan, 
46 Ind. Oas 353 (8) which follow the law as 
laid down in the Allahabad decisions, 

Thus it appears that there is a large 
volume of case law in which the point 
had been definitely agitated and the view 
expressed that the plaintiff must have his 
right not only at the date of the sale or 
at the date of the institution of the suit 
but right upto the moment when the 
decision of the court isto be given in the 
shape ofadecree. Under these circum- 
stances, and having regard to the findings 
of fact arrived at by the learned Judge 
of the lower Oourt, the plaintiff's suits 
must fail, I would, therefore, affirm the 
decrees of the lower Appellate Court in 
the three suits and dismiss with costs the 


ine appeals preferred by the plaint- 
if, 

Addison, J.—I agree. 

4. Appeal dismissed, 


(7) 34 Ind. Oas. 869; 44 O 47; 20 O. W. N. 1099. 
(8) 46 Ind. Oas. 339; 5 O. Li J. 215. 
(9) 46 Ind. Cas, 353; 5 O. L, J. 233, 
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‘ SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Oriminal Revision Application No. 51 
of 1932, 
July 12, 1932, 
Feerees, J. O ‚ann RuPOHAND, A. J.O. 
GUL SHERU—Appuicant 
Versus 
EMPHROR—OppositE Parry, 
Criminal Procedure Code (Act V of 1898), s. 867— 
Points for determination should be definitely stated— 
Evidence Act (I of 1872), 8 114, ill. (a,—Presumption 
under—Stolen property, possessionof, to be definitely 
roved. 

f The intention of s. 367, Oriminal Procedure Code, 
is that the Magistrate should direct his own attention 
to every material question of factor law to which he 
would be required to apply his mind. A question go 
framed, that it would apply equally well to any 
criminal charge which could ever be preferred, does 
not serve any useful purpose, 


To justify a presumption of guilt under s,114, 
ill. (a), Evidence Act, the possession of the accused in 
respect of property proved to have been stolen must 
be established. : 

Where the stolen property consisted of some cattle 
and the only prosecution evidence was that the cattle 
were foundin an open place, but it was not definitely 
proved how far away from the accused's house they 
wero found. 

Held, that the possession of the cattle had not been 
so brought home to the accused as fairly to raise the 
presumption justified by s. 144, ill. (a), Evidence Act, 


Mr. Tuljaram Tiliumal, for the Applicant, 

Mr. C. M. Lobo, for the Orown, 

dudgment,—Gala or Gulmahomed, 
the applicant, was sent up by the Ghora- 
bari Police for trial either under s. 379 or 
s. 411 or s. 414 The stolen property 
consisted of 19 bead of cattle valued at 


Rs. 865. The learned Magistrate before 
whom the case first came framed two 
points for determination which are 
these: 


‘First’ whether the animals before the court belong 
to Alu and Suleman; second, whether the accused is 
guilty of the offence with which he stands charged.” 

A point for decision framed in these 
terms does not fulfil the intention of 
s. 367. The intention of the section is 
that the Magistrate should direct his own 
attention to every material question of. 
fact or law to which he would be 
required to apply his minc. Ia this case 
the Police ware doubtful which of three 
sections to apply, and it is obvious that a 
question so framed, that it would apply 
equally well to any criminal charge which 
could ever be preferred, does not serve any 
useful purpoce. The learned Judge before 
whom this case came on appeal has de. 
fined the points for decision with greater 
exactitude. He perceived that this case 
must depend upon Illus, (a), 8. 114, Evi- 
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dence Act. That section laysdown that the 
Court may presume that a man who is 
in possession of stolen goods soon after the 
theftis either the thief or has received 
goods knowing them to bestolen unless he 
can account for his possession, Now in 
this case there is no doubt that the animals 
belong to Alu and Suleman, and that they 
have been stolen. The only point for 
determination is whether those stolen 
animals were found in the possession of 
the accused. On this point the evidence 
given by Musakhan who is the first of the 
prosecution witnesses and a zamindar is to 
this effect: 

“Juriokhan came to my village and took me 
from there. On the way he told me that he had 
to seize cattle from Gulu Brohi. . . . Before we 
went to the accused we had seized the cattle in a 
dhora in Rahuja Makan about cne mile from accused's 
house. When we seized the cattle we did not see 
any man there. Then we took the cattle to the 
accused's house. Accused denied all knowledge 
about thecattle. Juriokhan prepared a mashirnama 
and took my signature upon it.” 

The Mashirnama states that the cattle 
were found in front of Gulu’s house. 
Lakho, a camel Head Constable, hss done 
his best to bring the offence home to Gulu. 
He says: 

“We came to Gulu’s village. We called Gulu. He 
came from his house, and on the Sub-Inspector's 
inqurty showed animals which were sitting in the 
open maidan.” 

Now it is not definitely established how 
far away from the house of Gulu these cattle 
were found. But iteeems that they were 
in an open place not enclosed by any hedge 
or covered by any roof. There are about 8 
or 9 houses in the accused's village. 

On this state of the evidence we are 
not satisfied that the possession of these 
cattle has been so brought home to the 
accused as fairly to raise the presump- 
_ tion justified by Illus (a) s,114, Evidence 
Act, There remains a good deal of doubt, 
and under the ordinary principles upon 
which criminal jurisdiction is exercised the 
benefit of that doubt ought to be given to 
the accused. For these reasons we think 
that this conviction cannot be sustained. 
We therefore reverse the conviction and 
sentence and direct that the accused be 
discharged. 


N./a, Accused discharged, 
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MADRAS HIGH COURT. >% 
Letters Patent Appeal No 23 of 1927. 
October 4, 1932. 
JACKSON AND PAKENHAM WALSH, JJ. 
Tas SEORETARY or STATE ros INDIA 
IN COUNOIL—PuantirrF—APPELLANT 


versus 
RAM NARAYAN SARMA-——DEFENDANT— 
ResPoNDENT. ‘ 

Government servant—Entering private service during 
leave—Claim by Government for refund of allowances 
paid—Maintainabdility—Government Servants’ Conduct 
Rules — Fundamental Rules, Rule 52 — Mistake of 
act. 

f Where a Government servant who.had been 
granted leave and who was receiving his leave allow- 
ances from the Government took up employment in a 
private firm in contravention of the Government 
Servants’ Conduct Rules and the Government claim- 
ed refund of the allowances drawn by hira while he 
was in private service without sanction; 

Held, that though the conduct ofthe servant may 
have been such as would justify Government. in 
revoking the leave, such conduct by itself did not 
effect a revocation and as the Government had 
not revoked the leave or dismissed the defendant 
from the date of his misconduct, the defendant was 
entitled to draw his allowances and the Government 
could not claim a refund. The allowances paid’ were 
not paid under a mistake of fact. 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Waller, 
dated the 7th of December, 1926, and pas- 
sed in O, O. O. A. No. 65 of 1925, preferred 
against the decree of the Court of the City 
Civil: Judge, Madras, dated the 30th Sep- 
pamper, 1925, and paseed in O. 8, No. 245 of 
1924. 

The Advocate General, for the Appellant, 

Messrs. K. V. Krishnaswami Ayyar and 
T, K Rangaswami, for the Respondent. 

Judgment —The respondent, an over- 
seer in the Public Works Dapartment 
took leave in January, 1971, and was grant- 
ed, Ex. F extension up to 3rd May, 1923; 
but wrote on lith August, 1922, Ex. 3 to the 
Ohief Engineer that he would resign from 
6th September, 1922, The Ohief Engineer 
had learnt that during this leave the res- 
pondent took employment in a private firm 
in contravention of the Government Serv- 
ants’ Oonduct Rules and of the express 
orders of the Ohief Engineer issued in 
March, 1921, Ex. D. Accordingly the Ohief 
Engineer wrote on 29th August, 1922, Ex. G 
calling on the respondent to show cause 
why he should not be dismissed,.and on 
26th October, 1922, an order was issued — 
Ex, J—that respondent was dismissed from 
the service of the Government for having 
taken up private employment during leave 
without permission in contravention of the 
Rules and in direct disobedience of the 
orders of March, 1921. At the same time 
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the Executive Engineer of the division to 
which the respondent was attached was in- 
formed—Ex. [V—that no more leave allow- 
ances should be paid to him. 

About nine months later, on 11th August, 
1923, the Government Solicitor wrote to the 
respondent demanding the refund of 
Re, 1,312-1-0, the leave allowances drawn by 
him from 3rd January, 1921 to 3lst July, 
1922, while he was in private service with- 
out sanction in contravention of the Rules — 
Ex. K. The respondent replied that Gov- 
ernment was not entitled to the refund of 
this sum ‘drawn as allowances for leave 
legitimately due’ Ex. L. Hence the suit 
and since plaintiff was unsuited by a single 
Judge of this court on appeal, the Letters 
Patent Appeal. 


On behalf of the appellant, the Secretary 
of State, it is not denied that respondent 
duly obtained leave, and was duly entitled 
to these allowances during leave in ordina- 
ry circumstances, But it is argued that he 
digentitled himself to the allowances by in- 
fringing the Government Servants’ Conduct 
Rules; and when there has been a breach 
of duty, allowances are no longer payable to 
a Government servant (cf. ground No. 6 of 
the Letters Patent Appeal). The allowan- 
ces, therefore, were paid under a mistake 
of fact, and should be refunded. 


The respondent was duly granted leave, 
and by virtue of that grant, drew bis al- 
lowances. His conduct may have been such 
as would justify Government in revoking 
his leave, but unless this was done it 
cannot be said that his conduct by itself 
effected a revocation, The rule that a 
Government servant may not undertake 
any employment is evidently framed with 
a view to the bearing that such employ- 
ment may have upona servant's conduct 
after his resumption of publiz duty; for 
easy and well paid employment may well 
amount toa bribe. But if the servant is not 
resuming public duty, the objection to his 
private employment largely vanishes; and 
though inthe present cace the respond- 
ént’s direct disobedience to orders might 
have justified the revocation of his leave, 
it cannot be said that it necessarily involv- 
ed such revocation. In view of his past 


good service, domestic trouble, and ulti- 


mate resignation, the superior authority 
might (which is not to say that it should) 
have condoned his lapse of conduct. 
Therefore, it is not mere verbal formalism, 
as the learned Advovate-General would 
argue; for the court to require assurance 


In re MOUNAGURUSWAMI NAIOKER, 


539 


that the leave was actually revoked, before 
it sanctions the refund. 

Until there has been an order of revoca- 
tion, or an order of dismissal dating from 
the breach of rule which would have the 
effect of revocation, r. 52 of the Funda- 
mental Rules makes cit plain thata 
Government servant is entitled to draw 
his allowance. 

Here English case lawin reference to 
mistake of fact affords no assistance. If 
the grant of leave justifies the payment 
of allowances, and such grant cannot 
be automatically cancelled by the conduct 
of the servant, but only by the action of 
Government, then, when Government has 
taken no such action the grant remains ag 
a fact justifying the payment; and there 
has been no mistake of fact. 

The appeal is dismissed with costa. 

N. K få, Appeal dismissed. 
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MADRAS HIGA COURT. 
FULL BENCH. 
Criminal Miscellaneous Petition No, 1014 
of 1932. 
November 24, 1932, 
Bassey, O. J.. STONB AND Born, JJ. 
In re M. MOUNAGURUSAMI NAIOKER 
AND OTHERS— ÅCOU8ED— PETITIONERS, 

Criminal trial—Counter cases— Procedure to be 
adopted. 

With regard to the procedure to be followed at the 
trial of counter cases, no hard and fast rule can 
be laid down. There is nothing irregular in the 
Judge trying each case to the conclusion and then pro- 
nouncing judgment in both. But (1)the trial must 
be separate, i. e., before different assessors and separate 
judgments must be delivered, (2) the conclusions 
in each case must be founded on, andonlyon the 
evidencein each case and (3) if the Judge con- 
siders himself unable to detach himself from extrane- 
ous considerations a transfer may be necessary to 
deliver the Judge from this embarrassment. (p. 
540, col. 2; p. 541, col. L] 

Petition praying that in the circum- 
stances stated in the affidavit filed there- 
withthe High Oourt will be pleased to 
issuean order directing the tranefer of 
8. O. No. 100 of 1932 fromthe file of the 
Oourt of Session, Madura Division to the 
file of any other Court of Session. 

Mr. Nugent Grant for Mr B. R, 
Sethuraman, for the Petitioners. 

The Public Prosecutor, for the Orown. 

Opinion. 

Beasley, C. J.—This transfer petition 
was directed by me to be placed before 
this Full Bench not because of any 
difficulty which arises in the petition 
which is not opposed but because it is “a 
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favourable opportunity for resolving diffi- 
culties with regard to procedare which 
have arisen on account of conflicting opinions 
expressed by this High Oourt. 

One of these is Krishna Pannadi v. 
Emperor (1) a decision of Jackson, J., and 
another is Kandregula Jaggu Naidu v. 
Emperor (2) a decision of Reilly and 
Krishnan Pandalai, JJ. Some difficulty has 
probably been created alao by Krishtamma 
v. Emperor (3), a decision of Waller and 
Cornish, JJ. These cases lay down the 
procedure tobe adopted at the trial of 
cases and counter-cases, the twoformer by 
Sessions Judges and the latter by Magia- 
trates, In Krishna Pannadi v, Emperor (1) 
Jackson, J., stated : 


“There is no clear law as regards the pro- 


cedure in counter-cases, a defect which the 
Legislature ought to remedy. It is a generally 
yécognised rule that such cases should be tried 
in quick succession by thesame Judge who should 
not pronounce judgment till the hearing of both 
cases is finished. This precludes the danger of an 
accused being convicted before his whole case is 
before the court, and also prevents there being 
conflicting judgments upon similar facts.” 

Jackson, J., then pointsout that there 
is obvious diffculty in the adoption of this 
rule as it seems to infringe the fundamental 
principle that the court must 
‘any facts into a case which are not to be 
-found on the record. He then proceeds to 

_ etate his view -that the only way in which 
such a procedure can be justified is by 
setting up a fiction that the case and 
counter-case are really one and suggerts 
that this fiction should be made a reality 
by statute This judgment has been 

- severely criticised in Kandregula Jaggu 
Naidu v. Emperor (2), but I am bound to 
say that I think that most of the criticism 
is due to a misunderstanding 0! Jackson, JB 
- judgment because on page 696* Reilly, J, 
“pays: :— 

“I understand Jackson J.'s opinion to have been 
that not only should the sameAssistant Sessions Judge 
have heard both cases to the end and have had the 
evidence of both of them in his’ mind before he 

ronounced judgment in either but also that he should 
have tried both cases withthe aid of same asses- 
BOTS s-s one That is how the learned Sessions Judge of 


(1) 123 Ind. Gas. 10; (1929) M. W. N. 883; A. L R. 
1930 Mad. 190; 31 L. W..233; 31 Or. L. J. 461; Ind. 
Rul, (1930) Mad. 426; 58 M. L. J. 352, 

(2) (1932) M. W. N.,692. 

(3) (1929) M. W. N. 188. 


* Page of (1932) M. W. N.—[Ed],] 
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not import . 
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‘What he does say is that both cases 
should be tried in quick succession by 
the same Judge who should not pronounce 
judgment until the hearing of both cases 
is finished. If that is what Jackson, J., 
meant, then there is really no difference 
between the procedure Jackson, J., hasin 
mind snd that indicated by Reilly and 
Krishnan Pandalai, JJ. It seems to me 
that all the three are agreed upon the 
desirability of the Judge withholding 
judgment until he has heard both the 
case and the counter-case but since 
Jackson, J., states that this procedure 
may allow the facts in the one’ case to 
impress or influence the Judge in the 
other case, it is as well to observe that 
if the Judge withholds his judgment until 
he has heard hoth cases for the purpose 
of considering the cases as if they were 
one case, then that would be an irregular 
procedure; and the suggestion made by 
Jackson, J., that a fiction should be set 
up that thecase and the counter-case are 
really one and should be made a reality 
by statute seems to me to be one which 
it would be very difficult to adopt, 
Waller and Cornish, JJ., who were dealing 
with the procedure in the Magistrates’ 
Courts are of opinion that “no court can 
grasp the real facts unless it tries both 
cases” If by that it is meant that the 
fundamental principle that the court must 
not have regard in one case to the facts 
in another is not to be observed, then 
that view cannot be supported. Possibly 
it the Judge reserves judgment in both 
cases in order that he may consider both 
for purpose of arriving at the truth, he 
is likely to reach a more satisfactory 
result than by trying each case without 
reference to any of the facts in the other. 
But since this procedure is irregular, it 
cannot receive our support. No hard and 
fast rule can be laid down. It is suffici- 
ent to say that there can be nothing 
irregular in a Judge trying each case 
to a conclusion before different assessors 
and afterwards pronouncing judgment in 


. both so long as he tries the one quite 


independently of the facts in the ‘other. 
Should the Judge, however, feel that he 
is likely to be embarassed by the adop- 
tion of this procedure, he will no doubt 
get a transfer of the. counter-case to 
the fileof another Sessions Judge. What 
must be made clear is (1) that the trial 
must be separate i.e, before different 
assessors’ and - separate judgments deliver. 
ed (2) that the conclusions in each case 
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must be founded on, and only on, the 
evidence in each case and (3) that if the 
Judge considers himself unable to detach 
himself from extraneous considerations a 
transfer may be necassary to deliver the 
Judge from this embarrassment, 

We are much obliged to Mr. Nugent 
Grant and Mr. Bewes for their great assist- 
ance to us as amicus curiae, 

Stone, J.—1 agree. 

Burn, J.—/ agree. 

N. K./å 
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JAIMAL BINGH— PLAINTIFFE— 
— APPELLANT 
TETSUS 
PEOPLE'S BANK or NORTHERN 
INDIA, Lro, PESHAWAR OITY 


AND (TH: BS— DEFENDANTS— RE8PONDBENTS 

Registration Act (XVI of 1908), s. 1? (d)—Transfer 
of Property Act (IV of 1882), s. 59—Memorandum 
of deposit of title-deed—When requires registration— 
Tests. : 

An equitable mortgage can be created by the 
deposit of title-deeds without any writing whatso- 
ever, but where the title-deeds are handed over 
accompained by a bargain, the terms of the bar- 
gain must prevail, and where the bargain is 
reduced to writing, ib and it alone must determine 
the scope and extent of the security. 

The real test is not the exact moment at which 
the documents are handed over, but the 
purpose for which they are handed over, 
.and if they are handed over merely for pur- 
poses of inspection and not for the comple- 
tion of the contract,then the terms of any sub- 
sequent document recording the terms of the 
contract must be regarded asthe contract itself. [p. 

Where the customer of a Bank asked for a 
loan on the security of certain title-deeds which 
he submitted with his proposal for the loan and 
on receiptof a letter from the Bank executed a 
promissory note and a memorandum of deposit 
of title-deeds containing the terms of the bargain 
ae the money was thereupon advanced by the 


Held, that the memorandum was not a mere 
record of a previously completed contract and 
was, therefore, compulsorily registrable. Ralli 
Brothers of Karachi v. Punjab National Bank 
Ltd., (1),distinguished, Subramanian v, Lutchman (2) 
and Bhairab Chandra Bose vy. Anath Nath (3), re- 
ferred to, 

Further Appeal from the order of 
Additional Judge, First Olass, Peshawar, 
dated the Ist April,1’31,modifying the order 
of the 8ub-Judge, Firet Class, Peshawar, 
dated the 16th May, 1:30. 
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Səth Chela Ram, for the Appellant, 

Kazi Mir Ahmad Khan, K.8.,for the 
Respondent. 

sSudgment.—Tne only point for 
determination in this appeal is whether 
the equitable mortgsge created in favour 
of the Peoples Bank of Northern India Ltd, 
by the deposit of title-deedsis entitled to 
take priority over the subsequent mort- 
gage in favour cf a third person. This 
question turns upon whether ths letter 
written by Naraindas to the Peoples Bank 
dated 2¥th November, 1927, covering the 
said deposit did or did not require re- 
gistration. The lower Appellate Oourt, 
following a ruling ofthe Lahore High 
Court in Ralli Brothers of Karachi v. 
Punjab National Bank, Ltd, (1) held that 
registration was not required and the facts 
were distinguished from a ruling of a 
Bench of this court in the Punjab Nation- 
al Bank v. Nasir Ahmad (Oivil Appeal 
No. 70 of £926). 


The letter dated 29th November, 
is headed “letter of hypothecation.” 
contents are as follows:— 

“In consideration of your having advanced to me 
the sum of Rs. 5,009 on a pro-note herewith at- 
tached and on the security of the deposit of the 
deed of mortgagee rights of property, which deed 
I have already handed over to you, I agree that 
the said deed, particulars of which are given below, 
shall remain in your custody as equitable security 
for thedue payment of the aforesaid loan with 
interest and all costs and charges incurred by 
youin recovering the same,” 

Bank 


Oounsel for defendant contends 
that this i8 merely a memorandum of a 
previous contract and, therefore, do2a not 
require registration, The case law upon 
the subject is fully discuzsed in our rul- 
ing in the Punjab National Bank v, 
Nasir Ahmad, in which reference is made 
{o two decisions of their Lordships of the 
Privy Oouncil, the latter being Subrama- 
nian v. Lutchhman, 71 lad. Cas. 650 (2). It 
is now clear law that anequitable mort- 


1927, 
Its. 


gage can be created by the de- 
poritof title deeds without any writ- 
inig whatsoever, but where the 


title-deeds are handed over accompanied 
by a bargain, the terma of the bargain 
must prevail, and where the bargain is 
reduced to writing, it and it alone must 


(1) 129 Ind, Cas. 21; A. I. R. 1930 Lah. 920; 
11 Lah. 564; Ind. Rul. (1931) Lah. 101; 31 P. L. R 
934. 

(2) 71 Ind. Cas, 650; A. L'R. 1923 P. ©. 50: 50 O. 
338; 1 R 66; 50I. A.77; 44 M. b. J. 602; 32M. D. 
T. 184: 25 Bom. L R. 582; 2 Bur. L. J. 25: 38 0, 
L.J. 41; 18 L. W. 446; (1923) M.-W, N. 762; 280, 
W.N. 1 (P. 0) 
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determine the scope and extent of the 
security, All that we know about the 
present affair is that Naraindas wanted a 
loan from the Bank and asked whether 
- they would advance him one provided 
that he deposited a certain deed of mort- 
gage as security. His proposal accompani- 
ed withthe deed was forwarded by the 
Manager of the local branch to the Local 
Board with inquiries as to whether they 
would sanction the grant on the strength 
of this security. Upon receipt of their 
answer in the affirmative, the letter dated 
29th November, 1927, was written by the 
borrower, and on receipt of the letter 
with apro-note the money was credited 
to his account, Oounsel for the Bank con- 
tends that as soon as the borrower's pro- 
posal was accepted by the Local Board, 
the contract was complete, for, as stated 
in the letter, the Bank already held the 
mortgage deed, and for this he relies 
upon the inclusion in the letter of the words 
swhich deed I have already handed over 
to you’, He would read these words to 
mean “handed over to you as security”, 
and argues that in the absence of evidence 
to the contrary, this must be presumed to 
be the meaning of the words. We do not, 
however, agree that any such presumption 
should arise. Inany case the evidence of 
the Manager of-the Bank does not suggest 
in any way. that there was a proposal 
: and acceptance which was completed on 
receipt of the Local Board's sanction. His 
view of the matter is that the mortgage 
deed was forwarded with the proposal to 
the Local Board in orderto allow them 
to determine whether they were prepared 
to accapt the security asa sufficient guar- 
anteefor the loan. In view of the terms 
used in the letter itself, this seems to us 
the proper interpretation of the letter. 
There ia nothing init whatsoever to sug- 
gest that it is a mere memorandum of some 
previously C2.L pleted contract. If that had 
been the case, it would have ken extreme- 
ly easy to word it differently, There 
should have been at least some hint that 
the letter was written asa mere confirma- 
tion: of a previously compieted transaction. 
So farfrom this being the case we find that 
the letter describes itself as one of hypo- 
thecation, and thatthe writer represents 
himself as agreeing toa certain contract, 
one of the terme of which is that. the Bank 
shall bə entitled to hold the. mortgage- 
deed in theircustody. There is no sugges- 


tion that he had definitely agreed to this. 
before or done anything more then perhaps 
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suggest that they should hold it as such 
in return for aloan. In short, the letter 
bears all the intrinsic evidence of repre- 
senting the contract between the parties 
and if it was not of this description, we 
see no reason why it should have been 
reduced to writing at all, much less written 
with such care and detail,- 
The Bank can derive no 
from Ralli Brothers of | Karachi v. 
Punjab National Bank, Lid. (1) for 
the document, with which the Judges 
of the Lahore High Oourt . were 
concerned, was a mere list of the deeds 
which had been handed over to the Bank, 
The Judges held that a list of this descrip- 
tion could not possibly be regarded as 
the contract itself, Itis clear to us that 
the realtest is not the exact moment at 
which the documents are handed over,: 
but the purpose for which they are handed 
over, snd if they are handed over merely 
for purposes of inspection and not for the 
completion of the contract, thenthe terms 
ofany subsequent document recording 
the terme of the contract must be regarded 
asthe contract itself. A more extreme 
case than that with which we are now 
dealing is to be found in a decision of the 
Oaleutta High Court in Bhairab Chandra 
Bose v. Anath Nath, 57 Ind. Oar. 686(3), In this 
the Judges held that although the title deeds 
had been deposited before the writing of the 
letter, yetas the money was advanced 
after theletter was written, no mortgage 
was created before its writing, and the 
letter being unregistered was inadmissible 
inevidence. Wehave no doubt that in 
the present instance the letter dated 29th 
November, 1927, constituted “the contract: - 
between the parties, and that asit is un- 
registered, it is inadmissible in evidence, 
We, therefore, accept the appeal and direct 
that the decree of the lower Appellate Oourt 
be amended sons to eliminate that con- 
dition which gives priority to defendant's 
mortgage. Plaintif appellant will recover 
hie costs inall courts from the Peoples 
Bark, respondent. < | 
A, Appeal accepted . 
(3) 57 Ind, Cas. 686; 240. W.N, 599; 3 O.L. d. 
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‘NAGPUR JUDICIAL COMMIS- 

“| SIONER’S COURT. 

Criminal Revision No. 102 of 1932, 
July 11, 1932. 
Poutcox, A J. O. 
Sheikh AMIR AND oTARRs— 
APPLIOANTS—ACOUSED 
Versus 
EMPEROR—Oomptatnant— 
Non-APPLICaNnr. 

C. P. Municipalities Act (II of 1922), s. 140 (D— 
Power :of Municipal Committee to abolish slaughter 
House Lena Code (Act XLV of 1860), s,447—Ovfence 
“under, ` . 

Unders, 140 (1), O. P. Municipalities Act, a 
Municipal ‘ Committee is empowered, with the 
approval of the Deputy Commissioner to fix pre- 
mises fpr the slaughter of animals and implies 
power to abolish premises so fixed. The power 
to abolish does not require the previous sanction 
of the Deputy Commissioner but merely his ap- 
proval. 

Where such a slaughter house has been 
abolished, slaughtering animals therein without 
the permission of the Municipality is an offence, 
and when theaccused act with intent to annoy 
the Municipal Committee they are punishable 
under s. 447, Penal Code. 


Oriminal Revision against an order of 
the District Magistrate, Mandla, in Oriminal 
Appeal No. 8 of 1952, dated the 4th April, 
1932, ` 

Mr, Yusuf Sharif, for the Applicants. 

Messrs. D. T. Mangalmurti, for the Non- 
Applicant. 


Order, ~The Municipal Committee of 
Mandla at the beginning of 1930 closed 
the slaughter house which thay had prc- 
vided forthe slaughter of cattle, and it 
thenceforth ceased to be used, On 2nd 
December, 1931, the three ‘applicants, who 
are Muhammadan butchers, took a cow 
“into the slaughter house and, in spite of 

protests from the veterinary dispensary 

compounder, insisted on slaughter. 
ing it. They were in consequence convict- 
-ed_ under g. 447, Indian Penal Code. 

Under s. 140 (1) of the O. P. Municipali- 
ties Act, 1922, a Municipal Committee 
may, with the approval of the Dsputy Oom- 
missioner, fix premises forthe slaughter cf 
animals for sale, and under sub-ë. (3), when 
such premises have been fixed, no pereon 
shall slaughter any such animal for sale 
at any other place within the Municipality. 
The power to fix premises implies, in 


my opinion, the power to abolish premises 


Bo fixed. This does not require the pre. 
vious sanction of the Daputy Commissioner 
but merely his approval, and, as the Deputy 
Commissioner has a power of general con- 
trol over the proceedings of a Municipality 
and has not objected to this closure of the 
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and two others, namely, Jai 
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slaughter house, it may be présumed that 
he has approved of it. Tre closure was 
therefore valid and the applicants had 
no rightto slaughter cattle therein with- 
out the permiesion of the Municipal Oom- 
mittee, though they became entitled to 
slaughter cattle elsewhere, 

The next point, which has hardly been 
considered by the lower Oourts, is whether 
the applicants slaughtered thiscow with 
intent to annoy the Municipal Oommittee. 
Their action seems to have been in the 
nature of a demonstration and to have 
been intended asa challenge to the Oom- 
mittee,and I think that in these circum- 
stances it must bə held that they in- 
tended to annoy the Oommittee within the 
meaning of s, 441, Indian Penal Code. The 
convictions are, therefore, upheld. 

Mr. Mangalmurti, whoappeared for the 
prosecution, stated that he- would be 
quite satisfied if only nominal fines were 
imposed. In view of the pleaof poverty 
raised by the applicants and Mr. Manga'- 
murti's attitude, I reduce the fines im- 
posed on Amir, Ramjan and Bashiranbi to 
Rs. 10, Rs. 5 and Rs. 5 respectively; but 
this must not be taken as a precedent. 

N/a, Sentence reduced, 


LAHORE HIGH COURT. 
Criminal Revision No. 1425 of 1932, 
January 4, 1933. 

Tex Osann, J. 

SHADI RAM—Oonvict—PEririonEz 
versus 
EMPEROR— RESPONDENT. 

Bombay Prevention of Gambling Act ( Act IV of 
1867), s, 12—Gaming—Aider and abettor, whether 
punishable. 

Under s. 12 of the Bombay Prevention of Gambling 
Act only those persons who are gaming are punishable 
and those who aid and abet are not punishable 

Oase reported by the Additional District 
Magistrate, Delhi, with his No, 115-R of 
27th Ostober, 1982. -> 

Report.—In this case Shadi Ram has 
been convicted by the lower Court for 
gaming under s, iz of the Bombay Preven- 
tion of Gambling Act IV of 1867 and sent- 
enced to pay a fine of Rs. 25 or in default 
to undergo rigorous imprisonment for 15 
days. Hehas paid the fine but appeals 
against the order. 

According to the facts of the case as 
appear from the judgment of the lower 
Court it would appear thatthe appellant 
i Ram and 
Ratan Lal had been indulging in Satig 


Ka 
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gambling when one Habib-ur-Rahman, sn 
Assistant Suab-Inspestor oi Police, organis- 
ed araid. One Baksh Flahi was appoint- 
ed as a bogus gamblerand he was givena 
4 anna bit and a one anna bit to stake on 
different figures. He went to the gaming 
place‘and found all the three accused pre- 
sent. He made over 5 annas and staked cn 
different figures. It issaid that he first met 
Ratan Lal accused who took him to a galt 
close by whereths two other accused were 
standing. The marked coins were given 
to Retan Lal. All the three accus- 
ed are stated -to have entered into the 
transaction and accepted the money. Now 
no money was recovered from the posses- 
sion of the appellant. Itis urged that he 
was in possession of the Satta gambling 
parchies and a pocket book, The marked 
Coins were only recovered Írom the posses- 
sion of Ratan Lal. Nothing was recovered 
from Jai Ram but he has been convicted on 
the mere statement that he was taking 
part in the transaction, 

No case whatever has been made out 
against the appellant.. Teking the facts at 
¢heir-face value no case appears to have 
been made out against the appellant for 
the simple reason that he was not actually 
found gaming. The most that can be ssid 
about him.is that he was aiding and 
betting. This is not punishable under 
the Act. Only thoee persons who are 
„gaming are punishable and those who aid 
‘and abet are not punishable vide s. 12. 
Similarly there is no evidence of gaming 
against Jai Ram. A 

Ovder.--For the reasons recorded by 


2.1 the Additional District Magistrate, I accept 


the petition of Shadi Ram and acquit him, 
The fine, if paid, will be refunded. 
Ann & Petition accepted, 
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CALCUTTA HIGH COURT, 
ne FULL BENCH. 
Fall Bench Referenca No, | of 1932, 
August 19, 1932, 

0. C. Gsuosz, MOKERJI, MILITER, GUHA AND 
M. O. Gucss, JJ. 
MONOHAR MUKERJHE—Darenpant— 
APPELLANT 


> versus 
BHUPENDRA 


NATH MUKERJEE ` 


AND OTHERS-- PLAINTIFFS—RESPONDENTS. 

Hindu Law—Religious —_endowment—Shebait— 
Succession, rule of, if can be laid down by founder— 
Estate repugnant to Hindu Law, if can be ereated—- 
Gift made to person not in existence—Validity— 
Right-to succeed to Shebait, if subject to rule asta 
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such validity—Line of inheritance under Hindu Lawe- 
If can be changed—Rule in Tagore’s ‘case—Appli- 
cability—Restriction of Shebaitship to first Shebait 
senior in age—Legality of— Direction by founder that 
eldest member should suceeed—Validity of—Direction 
to spend surplus income on charities—Nature of— 
Shebait and trustee compared—Creation of endowment 
—Management. 

The founder ofa Hindu debutter iscompetent to lay 
down rules to govern the succession to the office of 
Shebait, subject to the restriction that he canuot 


. create any estate unknown or repugnant to Hindu 


Law. [p. 566, col. 1.] : 
A person succeeding to the Shebaiti under such 
rules is a grantee or donee of property and his right 


to succeed to the office is subject to the rule that ae 
in.“ 


gift cannot be made by a Hindu toa person not 
existence at the time of the gift.. [ibid.] 

Rules for succession to the office of Shebaitare 
rendered invalid by reason that they provide for 


the office to be held by some among the ‘heirs of the 


founder to the exclusion of others in a suceession 
differing from the line of Hindu inheritance. ` [ibid.] 


“d 


The rule laid down in Tagore’s case prohibiting” 


a Hindu from creating a line of succession’ unknown ` 


to Hindu Law applies to the appointment of a Shebait 
of a family thakur. Sripati Chatterjee v. Khudiram 
Banerjee (4), overruled. [ibid. | 

As regards persons not in existence in the founder’s 
life-time, a direction cannot validly be given.by the 


founder in his will that the person senior in age . 


should succeed to the office of the Shebait. Pramath 
Nath v. Anukul Chandra (3), approved. {{ibid.] . 


A provision contained in a will to the effect that . 


the eldest male member of thefamily of the testator 
should be sole Shebait isin law ineffectual to . entitle 
the senior male member of the family to the office 
in view of the fact that he was notin existence until 
after the testator s death, [ibid. | : 


Per Rankin, C. J.—A direction that the Shebait 


et 


shall spend any surplus income on certain charitable ` 


objects or pious acts is not uncommon ih Hindu 


debutiers, and does not make the dedication incom- | 


plete. [p. 545, col. 2.] 

Per Mukerji, J—A Shebait’s position towards the 
debutter property is not similar to that in England 
of a trustee towards the trust property, it is only 


that certain duties have to be performed by him | 


which are analogous to those of trustees.[p. 563, col. 1.] ` 


Per Mukerji, J—When a Hindu creates an endow- ` 


ment, its management is primarily in him and his 


heirs, and unless he appoints a Shebait he himself ° 


fills that office and in him rests that limited owner- 


ship, notwithstanding that, on the one hand, he is ~ | 


the donor and, on the other, the recipient on behalf 
of the deity, the juridical person which has to be 
exercised until the property offered to the deity has 
been suitably disposed of. [p. 556, col. 1.] 


Full Bench Reference in Appeal from 
Original Decree No. 439 of 1928, dated:-the 
lst March, 1932 

Messrs.: Braja Lal Chakravarti, Hira Lal 
Chakravarti and Shirendra Krishna Roy 
for the Appellant. ; 


Messrs, S. N. Banerjee (Sr). S.N. Banerjee ni 
(Jr), Atul Chandra Gupta, Shyama Das : 


Bhattacharjee and “Haradhan Chatterjee, 
forthe Respondent, F i 


1935 ` 


Messrs. S. C. Mukerjee and Harideb Chatter- 
jee, for the Receiver, 


Order of Reference to a Full 
Bench. 


Rankin, ©. J.—The appellant, Mono- 
har Mukerjee, is defendant No. 1 in the suit 
which was brought on 14th April 1923, 
to obtain a decision as to the person en- 
titled to be shebait of two family deities 
established by the common ancestor of 
the parties, one Jaga. Mohan Mukerji who 
‘died in 1840. 

By his will Jag Mohan endowed the 
Thakurs with certain debutter properties, 
As regards the office fof shebait he direct- 
ed in,effect that hig eldest son should 
be the first shebait and after his death 
his other sonsin the order named succes- 
sively. He gave a further direction that 

- alter the death of all his sons, the eldest 

male in the family should be the sole 
shebait and that no daughter's son or 
daughter should hold the office. Mono- 
har Mukerji, the appellant, is the eldest 
male member of the family. He claims 
to be entitled to the office of shebait 
one the terms of his grandfather's 
“wi 

The learned Subordinate Judge has 
held that the provision that the shebaiti 
should devolve upon the eldest male 
member is illegal, a Hindu not being 
competent to direct that a shebaiti right 
should descend to his heirs by 8 course 
‘of descent. unknown tc Hindu Law. He 
has accordingly declared that upon a 
proper construction of the will of Jaga 
Mohan Mukerji, the shebatte right is 
now: vested in his heirs as upon an intes- 
tacy: The appellant contends that this 
decision should be reversed, first because 
the validity of the provision made by. the 
‘will cf Jaga- Mohan has been affirmed in 
<previous suits between the parties and 
is res judicata between them and, second- 
ly, upon the more general ground that 
the provision is not contrary to law but 
is valid and effective, 

Having overruled the pleas of res judi- 
cata we find it necessary to. deal-on the 
merits with the question whether the 
tegtator as founder of the idols aud grantor 
of the endowment has validly . directed 
that the office of shebait should 
“be held from time to time by the eldest 
male member among his descendants or 
whether his direction is ineffectual to 
carry the office to the hands of Monobar ’ 
Mukerji the appellant who fulfils phe 
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testator’s conditions but was not born in 
the testator'’s lifetime. Hitherto the pro- 
tracted litigation over this shebaiti has 
proceeded upon the footing that the will 
makes a complete dedication of the prop- 
erty specified in item No. 5 of the Schedule 
thereto. The plaint raises no question 
as to thie; still less does it contain any 
suggestion that the gift of Jaga Moran to 
the idols is in any way invalid. No 
such points were raised at any time in 
the trial Oourt. Before us the Advocate- 
General for the plaintif pointed to the 
provision that the surplus moneys of the 
endowment should be spent upon maia- 
tenance of childess widows of the family 
and the construction of roads for public 
use and the excavation of tanks, He 
suggested that these last objects not being 
part of the worship of the idola the 
debutier was not an absolute dedication 
to the idols. This contention was not 
pursued sufficiently to enable me to 
understand how it affects the case before 
us; it is not,in my opinion, open to the 
plaintiff and I do not- appreciate how it 
assists the plaintiff, to uphold the decision 
of the trial Court or is otherwise of use 
to him. But in any case, a direction 
that the shebait shall spend any surplus 
income on certain charitable objects or 
pious acts is not uncommon in Hindu 
debutters, and does not make the dedica- 
cation incomplete, The dedication if 
merely colourable will be bad but the 
provisions here in question affect. surplus 
income only and are subordinate to the 
main religious purpose. A “Hindu .God 
may be allowed to do some works of 
charity. 


In the case of land it would seem to be 
clear that a person not born in the life- 
time of the testator cannot take an in- 
terest directly and on his own account 
by the will of a Hindu, and also that it 
is not competent to a testator by his 
will to create an interest descendible in 
a manner unknown to Hindu law. Ifa 
shebaiti right is immovable property in 
the full sense of that expression, it is 
clear that the judgment under appeal 
must be affirmed. Gnana Sambanda 
Pandara Sannadi v. Velu Pandaram 
(1) is relied upon by the respondent .as 
direct authority to the effect that a she- 
baiti right is as much within the rule of 
Ganendramohun Tagore v. Juttendro 


(1) 23 M. 271; 27 I. A. 69;40, W. N. 329; 10 M, 
L. J. 29; 2 Bom, L. R. 597; 7 Sar. 671 (P, 0). 
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. cial Committee 


: comes in a short 
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18 W.R. 359; 2 Suth 692; 3 Sar. 82 (P, 
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(2) as is the devise of 


From time to time in this court both 
the meaning and the correctness: of the 
observation made by Sir Richard Oouch 
in delivering the judgment of the Judi- 
in Gnana Sambanda's 
case (1) have been canvaseed snd diffi- 
culty has been felt in deciding whether 
the rule that Tagore v, Tagore (2) applies 


‘to a shebaiti right is to be treated as an 


obiter dictum, In 1924 Suhrawardy and 
Duval, JJ. in Pramatha Nath v. Anukul 


“Chandra (3) held that a direction to the 


same effect as the provision in this case 
was invalid as- being contrary to the 
principle that a gift to an unborn person 
is invalid under the Hindu Law. Almost 
at the same time however, another Divi- 
sion Bench in Sripati Chatterjee v. 
Khudiram Banerji (4) dealing with the 
guestion whether the appointment of a 
shebait was revocable by the donor in 
his lifetime, answered tbat question in 
the ¢ffirmative, Chakravarty, J., alear- 
ned Hindu Judge, proceeding upon the 
principle that the dedicated property 
belongs to the Thakur and that a shebait 
is a mere officer and has no right therein, 


» states the law as follows: - 


» “Now it may be borne in mind that the rule 
laid down in Tagoré’s case (2) prohibiting a 
Hindu from creating a line of succession un- 

ownto Hindu Law, does notapply to the ap- 
pointment of a shebait of a family Thakur and 
the son is obvious that an appointment to 
such an eflc ..itself creates no interest in the 
property. “The appointment of shebait therefore 
is obviously hot a gift of 
shebait but “is ‘purely an 
office. without, 
whatsoever,” ” 


_ The matter in this province is of great 
importance because in a very large num- 


any property to .the 
appointment to the 
ity may be, any remuneration 


ber of cases, it is found that devolution : 


of shebaiti is directed in a manner differ- 
ent from the ordinary rule of succession 
under the Dayabhaga, This is ‘by no 

c to old deeds or wills 
which “like the one before us ia older 
than thedecision in the Tagore case (2). 


_ As property descends through sons with- 


out reference to primogeniture the number 
of persons sharing the shebaiti right be- 
time inconveniently 
large for apy purposes of management if 
the right goes to the heirs at Hindu Law. 


2) (1872) I. A. Sup: Vol. 47; 9-B. Is R. 377: 


18 0). 
(3) 85 Ind. Oas. 875; A. L R. 1925 A 
©. W. N. 17;40 O. L. J, 564, SE SPAAR 


=: (4) 82 Ind, Oas, 840; A. I R, 1925 Oal, 442; 410, 
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Under Hindu Law the. question whe- 
ther property is to be regarded as im- 
movable or moveable is of importance in 
many ways. On it may depend: the right 
of alienation and in some cases of suc- 
cession. Slaves, for example, were regarded 
as immovable property. When. under 
British rule a law of limitation was .intro- 
duced,we find Regulation V of 1827 speaking 
of “lands, houses, hereditary offices 
or other immovable property” and under 
the first Limitation Act (XIV of 1859) which 
contained no definition of immovable prop-: 
erty it was held that hereditary _ offices 
tenable solely by Hindus were included 
in that category:. Maharana Futtehsangjt 
v, Desai Kullianaraijt (5). tog : 

From time to time. decisions have been 
given that nibandha (for which . the 
absolute English term corody was .forced 
iato use as a translation) is also-.:to.,be 
classed as immovable. In one of these 
cases Collector of Thana v, Krishnanath, 
(6), Melvill, J., discussed the case of 
hereditary cffices in view of the Privy 
Council decision in Maharana’s case: (5). 
He said : ae oa 

“Conspicuous among such cases (and indeed, it is 
the only casein which the Judicial Committee has 
expressly approved of the application of.the exdep- 
tion) is the instance of an hereditary ‘office ‘ina 
Hindu community incapable of being held by 'any 
person not a Hindu. It is clear that this isa kind 
of incorporeal hereditament which it would, be 
very dificult to classify with reference merely to 
the connexion of a particular ` hereditary ‘office 
with land. Such a classification may ‘be possible 
in the rare instances in which questions regarding 
hereditary officesy or dignities may arise, in 
England; butthe multiplication“ of ‘hereditary 
offices of. every description: -is “a+, peculiari- 
ty of Hindu . communities and . mos of.:-them 
are of such a character that it - would:be-scarcely 
possible to say whether they savour. of. the reality 
or not. In every considerable “Deccan Village thére 
are at least twelve such’ offices and ‘a ‘court ‘might 
well-find it impossible to determine*upon general 
principles and. without reference to. Hindu “Law. 
whether the office of. an hereditary blacksmith, 
potter or astrologer is or ,is not immovable ‘prop- 
erty. as yi 3 $ 

The Legislature in 1871 solved the 
difficulty so far as ‘limitation was - con- 
cerned by giving a 12 years period for’ all 
suits, for possession of an hereditary office. 
(Art. 123, Act 1X of 1871, repeated as“Art, 
1:4 of the Acts of 1877 añd 1908), In-1882 
a case came- before the Bombay High Court 
Trimbak v. Narayan (7) in whicn a person 
entitied to a one-third share in the mangge- 
ment of certain lands-granted for the man- 
tenance of a Hindu God had suffered’an 

(5) 13B. L. R. 254; 21 W. R: 178;- 10 BH OR, 
281; 3 Sar. 306; 11. A, 34 (P, O) N, EE 

(6) 5 B. 322, : f TES 

(7) 7 B, 188, 
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execution sale in 1870 of this share, No 
proceedings had been taken to set aside 
the sale but his son in i879 sued to 
recover possession of it from the person 
to whom the ‘auction purchaser has sold 
it; The case raised no question under 
Art, 124, Limitation Act, but it was decided 
on a principle which would have altered 
the effect of that article and altered the 
law as it had been declared under the 
Act of 1859, From the report it is not 
quite clear whether the land had been 
granted to the .deity and was debutter 
in the strictest sense or whether it had 
been granted to the plaintiff's ancestor 
upon the trusts which amounted to a 
charga in favour of the deity. In a 
previous suit the petitioner's father had 
obtained a decree against his co-sharera 
apparently but not certainly a sort of 
partition declaring that he should have 
the exclusive management every third 
year and this is the right which was sold 
in exccution. Without deciding whether 
the suction-purchaser took anything by 
his purchase the court held that whether 
he did or not and whether or not the 
petitioner's father could have got himself 
reinstated without suing to set aside the 
sale the petitioner was not affected by the 
sgle. 


“We think that in endowments of this nature when 
the founder had vested in a certain family the 
management of his endowments each member of the 
family succeeds to the managment, to use technical 
language per forma doni,”. 

Now in Gnanasambandha’s case (1) which 
is the crucial authority for the present 
purpose this principle was pressed in 
argument upon Art. 124; Limitation Act 
of 1877. Olearly it would have overthrown 
the law as declared under the Act of 
1859 with reference to Hindu hereditary 
offices which law the Act of 1871 had 
intended to apply to all hereditary offices. 
The struggle had been to get the longer 
period of 12 years applied to these offices 
and it was now contended that each 
person succeeding to the right had a fresh 


start regardless of anything his prede-. 


cessor might have done or suffered, 
Whatever Art. 124 meant, it applied 
to all hereditary offices whether Hindu 
or not—it did not mean that. Its inten- 
tion was to treat hereditary offices like 
land for the purposes of barring suits for 
possession of the office and extinguishing 
the right to possession after a certain 
period. The inheritor of such an office 
gannot, therefore, be entitled to deny that 
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he derives his right from or “through his 
predecessor. > 

Now the facts in Gnanasambanda’s ease! 
(1) were that the origin of tae endow-' 
ment was obscure; the lands had at one! 
time been posseesed and managed by 
Government who had handed them over: 
to the two members of the petitioner's 
family in a way which showed. that they’ 
were regarded only as the present members: 
of a joint family entitled to hold ‘and 
manage the endowment. The patitioner's: 
suit was fora declaration of his right toa, 
share in the management and the added 
claim for possession of the lands was ancil-. 
lary to his claim to the office. 

The Judicial Oommittee treated the mat- 
ter in that way eaying there was no dis- 
tinction between the office aid the property 
of the endowment. In argument Counsel 
for the petitioner had endeavoured to put 
the case not asa claim to an office but ag 
a claim by a ‘person interested in the trust to 
have the property applied to the trust 
purposes but it does not appear that’ that 
was the form of the suis or even that the 
respondent was. misapplying the property. 
To a suit so framed, it may be that Art. 144 
would have been no answer as the respon~ 
dent took with notice of the trust. But 
the claim was to the offize and the claim to 
the land was for possession by the 
pleintiff, If he had no right to the office 
he had no right to possession of the land 
and there seems to be no errorin adding 
that the respondent's possession. even if not 
adverse to the trust, was adverse to the 
plaintif. I do not think, therefore, that we 
need concern ourselves with the critcisms 
passed by Devadoss, J., upon the decision 
in Rama Reddi v. Ranganadan (8). It 
does not appear, however, that the judg- 
ment delivered by Sir Richard Oouch went 
further than was necessary for the decision 
of the case. The office was hereditary in 
the ordinary Hindu sense and Art. 124 
appliad to it on the footing that the Statute, 
once it began to rua against a holder, con- 
tinued to run against the inheritor from 
him. In so treating a Hindu the Statute 
was treating him according to the ordinary 
Hindu rules of succession to property as 
laid down in Ganendramohin Tagore v. 
Tagore (2) under 
which successive heirs do not take sacces- 
sive life-estates but are full members. It 
was treating the cffice for purposes of limi- 
tation on the old Hicdu principle that it 


“ (8) 96 Ind. Cas. 371; A. 1. R. 1926 Mad, 769; . 
49 M, 548, 23 L, W, "657; 50 M, L, J, 589, 
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was immovable property of the family of 
which, e. g , partition could be obtained but 
which apart altogether from any notions 
about breach of trustan individual member 
by his family law could not alienate at will, 
Whether every hereditary office is heredita- 
Ty in the sense that each succeeding holder 
takes “from or through” the last may bea 


question but that is what heredity means. 


in Hindu Law, In saying, however, that 
the Hindu Law of inheritance did not per- 
mit the creation of successive life ‘estates 
in this endowment’ and tbat . 

“the ruling in,Ganendramohan Tagore v. Juttendra 
Mohan Tagore (2) is applicable to an hereditary office 
aud endowment as well as to other immoveble prop- 
erty. 

- Their Lordships do more than put a con- 
struction on the Limitation Act and apply 
Art, 124 to the case of an office which is 
hereditary in the ordinary Hindu sense. 
They speak of “estates in this endowment” 
and appear to mean that the right to hold 
the office comes under the rule that a per- 
son notin ¢xistence in the life-time of the 
donor or founder cannot tske by the gilt 
and must tske under the gift if at all, by 
transfer or inheritance frcm or through a 
donee competent to accept the gift. Now 
both in reason and in practice it is the first 
part of this rule which gives importance to 
the ececond. The primary question seems 
to be whether the rule against gifts to the 
after-born applies to sppointments to the 
cffice of shebait, 

On tbis, itis not perhaps enough to say 
that the shebait takes no estate what cver in 
the dedicated pioperty but is a mere man- 
ager for the idol. So far as the property 
js concerned that is true; a shebait is very 
different in this respect frcm a trustee, 
though otherwite as administrator of the 
property Le may -be eaid to be in the same 
pcsition es.atrustee. But it cannot be ssid 
thaí a‘shebait isa mere menager of property, 
Hô arranges for the worehip of the God 
end zepresenis and epesks fcr the God. As 
Lord Macnaghten eaid of the manager of a 
temple, 

“as regards the service of the temple and the duties 


that. appertain io it, he is rather in the position of 
ihe holder of an office or dignity ; Ramanathan v, 
Murugappa (9)." > 

As we have eeen the (ffi:e iteelf is here- 
ditary itis 1cgirded. in Hindu Law as im- 
movable property. ‘Stil, if thé rule agairst 
aiter-born. takers muet ke applied to a 


shebaiti serious consequences seem to fol-: 


(9) 29 M. 283; 88 I, A. 189; 16 M. L. J. 265; 
10 0, W.N.: 626; 3 A. L. J 2071; “8 Bom, L.R, 
408; 4 O. L. J. 180; 1 M, LT, 347 (P. O), 
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low. No doubt, consistently with the rule 
the founder could give the office to X in 
absolute right so that he could alienate 
it freely. Bat a Hindu could not by his 
will give land to X for life thereafter to 
his nominee whether after-born or not, 
Nor could he introduce any other form 
of election or nomination to direct the 
future ownership of the land into the 
hands of after-born persons. If the office 
is property and if the after-born cannot 
take by the founder's deed or will it 
is idle in my judgment to say that the 
founder can lay down arule of succession 
to tle mapsgership, .Richerdson, J., in 
Mathura Nath Mukherji v. Lakhi Narain 
Ganguly (10) appears to have considered 
that a shebaiti was within the ¢cxeeption to 
the rule against after-born takers just as 
in Jatindra Mohan v. Ghanasham Chau- 
dhury (11) a corody or annuity was held 
to be and says: . 

“Property cannot, be made inheritable otherwise 
than the law allows but there may be exceptional 
cases in which Hindu law sanctions a departure . 
from the rulethat the donee must be in existence 
(page 435,*)" 

I cannot think that this line of rea: 
soning is right, If there is no necessity 
for the doneeto be in existence then any 
after-born person can tske as persona de- 
signata. It reems impossible to hold that 
the sheibaiti can ke directed to go to the 
oldest man inthe village bat not to the 
eldest male member among the founder's 
deecendants. It cannot. be that. an heir 
may not take under the founder's direction 
merely because being an heir the shebaiti 
succession would to that extent approxi- 
mate to the Hindu Law of inheritance 
while differing from it. Heredity after all 
is not a disqualification, From this point 
of view I cannot with great respect to 
the learned Judges who decided Prama: 
tha Nath v. Anukul Chandra (3) agree 
with them in their method of spproach 
to the present question They answer 
the objection that the eldest member is 
not the heir end the descent of tke office’ 
is cot hereditary by seying in effect 

“the taker-has to be an‘heiras well asto be the 


oldest. This is what makes the provisions bad (c.f. 


page 569. )” ; 

in this wsy oLly, like Richaidscn, J., 
they leave 1com tcr tke possibility of 
election or ncmiraticn, of after-boin pera 
sons io the office under directions given 
ee 75 Ind. Cas, 435; A. I, R. 1924 Cal. 68; 50 


, 426. f 
(11) 72 Ind, Cas. 1019; A. I.R. 1923. Cal. 27; 50 O. 
266: 36 O. L.J. 428. > 
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by, the founder. But in truth there is no 
ground for distinction that while in the 
latter case the testatoris not inventing a 
new form of estate unknown to Hindu law 
the testator in a cass like the present is 
inventing a new form of inheritance. 
What he cannot do direstly he cannot do 
indirectly: Bat Motivahooy. Bai Mamoobat 
(12). If the rule against after-bora takers 
does not apply, the principle of inheritance 
need not be called in aid at all, Succes- 
sive life estates are not part of the 
Hindu Law cf inheritance but a man can 
be appointed to an office for life and 
save as regards after-born persons no 
difficulty has ever been suggested, We invert 
the meaning of Ganendra Mohan Tagore 
v, Juttendra Mohun Tagore (2) if we 
disqualify a man from taking by the 
will not because he is after-born but because 
he is in some sense or even in the strict 
Hindu sense anheir. What he can take 
by virtue of the will is one thing: what 
he cannot take by the will he may still 
take by inheritanca according to law but 
that is another thing. The cases of Pra- 
matha Nath v. Anukul Chandra (3) and 
Mathura Nath Mukherji v. Lakhi Narain 
Ganguly (10) seem to me to require re: 
consideration. The observations made in 


Gnanasambandha's case (l) are I think 
producing results which their Lordships 
can hardly have con‘enplated 1:6 they 


were dealing bothin thatcase and ia 
Trimbak's case (7) with plain eases of 
hereditary suscession at the Hindu Law. 
I think that unless the view taken by 
Ohakravarti, J., in Sripati’s case (4) be 
accepted then logically tnere is an end 
of the founder's right to lay down rules 
of succession of any kind which may 
carry the office to the hands ofa person 
not in existence at the time of the found- 
er's death and [further think that such 
a right if it exists cannot be limited by 
a restriction based upon heirship. 

In this view I would refer certain ques- 
tions to a Fall Benach. The case-law has 
been carefully canvaszed in Pramatha's 
case (3) and itis not necessary that we 
shouli doso again. The qasations which 
I would formulate for consideration by 
the Full B:nch are as follows: 

(1) Whether the founder of a Hindu 
debutter ja competent to lay down rules 
to govern the suscession to the office of 
shebait? 

(2) Whether a person succseding to the 

(12) 21 B. 709;-24 I. A, 93; 1 O. W. N. 366; 7 Sar, 
140 (P. 0.). 
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shebaiti under such rules is a grantes or 
donee of property and whether his right to 
succeed to the office ia subject to the 
rule that a gift cannot be made by a Hiadu 
to a person not in existence at the time of 
the gilt? 

(3) Waether rules for succession to the 
office of shebait are rendered invalid by 
reason that they provide for the offi3e to 
be held bz some smong the heirs 
of the founder tothe exclusion of othera 
in a succassinn diffaring from the line of 
Hindu ioheritanca? 

(4) Whether Sripati Chatterjee v. Khudi- 
ram Banerjee (4) was correctly decided in 
so far as it wasin that case held that the 
rule laid down in Tagore's case (2) pro. 
hibiting a Hindu from creating aline of 
succession unknown to Hindu Law does 
not apply tothe avpointment of a shebait 
ofa family thakur? 

(5) Whether Pramatha Nath v. Anukul 
Chandra (3) was correctly desided in so 
far as it was in that case held that as 
regards persons not in existence in the 
founder's lifetime a direction could not 
validly be given bythe founder in hia 
will that the person s:nior in age among 
the heirs of the firat shebait should succeed 
to the office of the shebait ? 

(6) Whether the provision contained in 
the will of Jago Mohau Mukherjee to the 
effect that the eldest male member of his 
family chould be sole shebait is in law 
ineffectual to entitle the appellant Manohar 
Mukherji to the offics in view ofthe fact 
thathe was not in existence until after 
the testators' death? 

C. C. Ghose, J.—I agree 

Opinion. 

Mukerji, J —Tnis appeal in connexion 
with which this reference has been made 
has arisen out of asuit for the con- 
struction of a will, for establishment of 
title to shebaitship of a debutter estate 
and for other incidental reliefs. The will 
concerned was executed by one Jago Mohan 
Mukherjee in 1227 (1840). By it Jago 
Mohan made a testamentary disposition of 
all his properties and created a debutter 
in respect of some of them. As regards 
the office of shebait he directed in effect 
that his eldeat son should be the first 
shebait and after the death of the ssid 
eldest son his other sons in the order 
named, successively, and after the death 
of allhis sons the eldest male membar of 
the family, amongst the sons, sons’ suns 
and s80 on, from generation to generation, 
daughter or daughter's son being excluded 
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66: Tong äs fhére “would remain any male 
frember “as ‘aforesaid, would be shebaits, 
The &ppeliant- Manohar Mukherjee is the 
éldest male member of the family and 
was-defendent No. .1 in-the suit. The 
plaintiff Bhupenda Nath Mukerjee is a 
bon of.” kaja Peary. Mohan wh» was a 
grandson ‘of the teetator Jago Mohan by 
his eldest son Joy Krishna. He disputes 
the.right of, Manohar to succeed to the 
shebaitship under Jago, Mohan’s will, For 
the purposes-‘of this reference it is not 
neceagary to refer to the pleadings or the 
points’-in controversy in the suit, beyond 
What may be-gathered fromthe questions 
forniulated-for consideration, which are 
the following. : (After stating the questions 
His Lordship “procéeded :—) The provi- 
sions in the will which have given rise to 
these questions are the foliowing : 

“From the profits of the Oollectorate taluks, putnt 
falaiks and rent-frée lands etc., which I -specify in 
No. 5of the schedule at the footof this will an 
set apart for meeting the expenses of the sheba 0 
the deities Sridhar Thakur and Gopaleswar Shiba 
Thakur established by. me and the annual durga puja 
and:sradh etc., of the ancestors and other pious acta, 
the-sheba and puja, etc. of.the said Thakurs shall 
bea performed and the surplus money shall be devoted 
to the suitable maintenance -of the childless widows 
in the family and the -construction of roads, etc, 
for public use and excavation, of :tanks and other 
pious acts;-- but as a provision against 
drought and other providential calamities money 
sufficient for:the payment of one year’s revenue 
shall:be gradually accumulated from the surplus 
money, and Government promissory notes shall be 
purchased: therewith and kept in stock and then 
the -surplus shall be applied “suitably to the con- 
striction of roads etc., and other ‘pious acts. I 
appoint-my-eldest son Joy Krishna Mukerjee, and 
Hara Nath-Chatterjee a resident of Utterpara, as 
‘attorney’ for the performance of duties of the she- 
baits ofthe said deités. The said ‘attorneys’ shall 
make settlments and ~-hold possession of, all the said 
Properties as maliks thereof, and shall carry into 
effect, the above terms, And neither they nor their 
heirs shall be competent to alienate said properties 
by “sale or gift. After the death .of Joy Krishna 
Mukherjee Raj:-Krishna Mukherjee shall be appoint- 
ed <in:his place.-, After -the-death .of the said Raj 
Krishna; his step-brother Naba Krishna Mukherji 
and + after - tho., death-- of -the said-.-Naba 
Krighas” his ‘step-brother: Bijoy ` Krishna shall: be: 
appointed- to the -office of ‘attorney.’ After ~ the. 
death+6f-my. sons, Joy Krishna and ‘others, amongst 
theif sons,sous"sens and soon in succession, the eldest” 
male member in the family shall alone be appointed 
aş attorney” for the:time being- and shall perform 
the above-mentioned deb’ sheba and ~ other pious acts 
Ag ilong as >“there- -will remain any male child 
living ing this.family. no daughter's son or daughter.. 
shall -bẹ appointed to the office of ‘attorney’ for the 
performance. of, the said acts. Again Hara Nath 
Chatiterjec,the* other ‘attorney’ of the said fund 
sHAéll “contiziue' ds ~-‘attorney’ “ during his lifetime 
andacting in concert. with..the other ‘attorney’: 
my- sọn. shall perform. -the said sheba and other- 
adits; After the death -of the said Ohatterjee 
attotiey ’ his-heirs shall have no concern with- the 
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said office of ‘attorney.’ -My. sons and their heirse in 
ed do the duties in the manner, -afore- 
said. 


- The group of properties described in 
item No. 5 of the schedule were thus made 
a debutter mehal ; and it was also provid- - 
ed that certain other properties detailed 
in item No, 4‘of that schedule’ would also 
be included in the said debutter mahal if 
a.certain contingency happened. 


In Ganedara Mohan Tagore v. Juttendra 
Mohan Tagore (2), their Lordships 
of ‘the Judicial Committes laid down that 
a private individual who attempts by 
gift or will to -make property’. inheritable 
otherwise than the. law directs is assiming 
to legislate, and the gift must fail and the 
inheritance take place asthe law. directs, 
that all -estates-of inheritance created by 
gift or will, so far as they are inconsistent 
with-the general law of inheritance are 
void as such, and ‘that by Hindu Law, as 
a general principle a person who is to. 
take must either in fact or in contémpla-. 
tion of law, be in’ existence ‘at the time 
when the gift or bequest is to take ‘effect, 
and thé estate to be taken. must. be an 
estatè recognized by ‘that law.’ Their 
Lordships in‘desling with the case observ- 
ed : ; is ad a 
“The questions presented by this case must bo 
dealt.with and’ decided according to the Hindu 
Law prevailing in Bengal, to which.alone the 
property “in question is subject. Little or no 
assistance can be derived from English rules or 
authorities touching the transfer of property, or 
the- fight of inheritance or succession thereto. 
Various complicated rules which have, been 
established in England are wholly inapplicable 
tothe Hindu system, in which property whether 
moveable or immovable, is in general subject to the 
same rule of giftor will, and tothe same course of 
inheritance.” . 

‘ne questions referred to the Full Bench 
thereforé,. mainly depend on the question 
whethér shebaitship in Hindu Law 1s prop- 
erty of any kind to which Tagore v. Tagore 
(2) may apply oris merely an office to 
which the founder of an endowment is com- 
petent to appoint or nominate persons in 
any order of succession, which may have 
the effect, so far as the founder is concern- 
ed, touse the words of Turner, L J., in 
Soorjo Monee Dassee v. Deno Bundhoo Mul- 
lick (13) of 
“creating a new form of -estate or altering the 


line ofsuccession allowed by law for the purpose 
of carrying out his own wishes or views of 
policy.’ h a 

For a correct appreciation of the inci- 
dents of the office of a Hindu” shebait a 


“(13) 6 M. I A, 526; 4 W. Re 114; 1Suth 291; 1 Sar.. 
583 (P. 0.) : 
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slight digression is necessary into the 
history of Hindu religious institutions and 
endowments. Literature bearing on them 
is somewhat scanty. Nevertheless, a study 
of such materials as are available enables 
one to form a reasonably clear idea of the 
general characteristics of the powers and 
duties, or rights and obligations of shebaits 
or persons holding offices more. or less 
analogous to those of shebaits. Dealing 
with a case from Southern India, the 
particular institution concerned in that 
case being a mutt of which the head used 
to be called the Pandarasannadhi or 
Mathathipathi [ Vidya Varuthit Thirtha v. 
Balusami Ayyar (14)] their Lordships of 
the Judicial Committee had occasion to 
considtr the general natureot Hinda reli- 
gious institutions. Their Lordships said 


thus: 
..“It is also to be remembered that a “trust” in 
the sense in which the expression is used in 
English Law is unkown in the Hindu system, 
pure and simple. Hindu piety found expression in 
gifts to idols and images consecrated and installed 
in temples to religious ,institutions of every kind, 
and for all purposes considered meritorious in 
the Hindu social and religious system; to Brahmins, 
Goswamis, Sanyasis, etc. When the gift was toa 
holy person it carried with it in terms or by usage 
and custom certain obligation. Under the Hindu 
Law the image ofa deity of the Hindu pantheon 
is, ashas been aptly called, a “juristic entity” 
vested withthe capacity of receiving gifts and 
holding property. Religious institutions, known 
under, different names, are regarded as possessing 
the same “‘juristic’ capacity, and gifts are made 
tothem eonomine. In many cases in Southern 
India, especially where the diffusion of Aryan 
Brahmanism was essential for bringing the Dravi- 
dian peoples under the religious rule of the 
Hindu system, colleges and monasteries under the 
name of mutt were founded under spiritual teachers 
of recognized sanctity. These men had and have 
ample discretion in the application of the funds of 
the institution, but always subject to certain 
obligations and duties, equally governed by custom 
and usage. When the gift is directly to an idol 
ora temple, the seisin to complete the gift is 
necessarily effected by human agency. Oalled 
by whatever name,heis only the manager and 
custodian of the idol or the institution. In almost 
every case heis given the right to a part of the 
usufruct, the mode of enjoyment and the amount 
of the usufruct, 
custom. Inno case was the property conveyed to 
or vested in him, nor is he a “trustee” in the 
English sense of the term, although in view ofthe 
obligations and duties resting on him, he is answer- 
able asa trustee in the general sense for malad- 
ministration.” — 

Tni» decision removed a misconception 
that the powers and duties of the holders 


(14) 65 Ind. Cas. 161; A. I. R. 1922 P. O. 123; 
48 I. A. 302: 44 M. 831; (1921) M. W. N. 449; 
41 M. L.J. 316, 3 U. P. L. R. (P. O.) 62; 15 L. 
W. 78; 30 M. L. T. 66; 3 P. L. T. 215; 26 O, 
W.: N. 537; 24 Bom. L. R. 629; 20 A, L, J, 497 


(P. 0.) 
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of the offices referred to above were very 
similar to, if not in all respects the same 
as, those of “trustees” in the English 
sense, which had till then prevailed in 
India and had found exprassion in numer- 
ous decisions of the Indian Courts. Words 
used in some of the previous decisions of 
the Judicial Committee, wrongly under- 
stood, contributed in no small measure to 
encourage such misconception. In Vidya 
Varuthi’s case (14) their Lordships referred 
to their earlier decision in Ram Prakas Das 
v. Anand [as (15) in which their Lordships 
had described the mohunt of asthal or 
mutt as one holding the properties in trust 
for the mutt, and observed that they had 
used the term ‘‘trustee” in a general sense, 
asin previous decisions of the Board, by 
way of a compendious expression to convey 
a general conception of the obligations 
attaching to his office, but that they did 
not attempt to define the term or to hold 
that the word in its spscific sense was ap: 
plicable to the lws and usagas in this 
country. ‘Their Lordships further pointed 
out that it was in view of this fundamental 
differance between the juridical conesptions 
on which English Law relating to jtrasts is 
based and thoss which form the foundation 
of the Hindu system, that the Indian 
Legislature in enacting the Trusts Act II of 
1882, deliberately exempted from its scope 


the rules of law applicable to Muesalman 


wakf and Hindu religious endowments. 
Bat this decision of the Judicial Oommittee 
is still more important fer the purposes of 
the questions which we are now copsider- 
ing, because in ita definite pronouncement 
wes made, ss will appear from the portion 
of the decision quoted above, that so far as 
religious institutions are concerned they 
possess a juristic capacity and gifts are 
made to them eo nomine and the persons 
who are heada or superiors of the institu- 
tions have ample discretion in the applica- 
tions of the funds of these institutions 
subject to cartain obligations and duties 
governed by custom and usage, and that 
in the case of a gift directly made to an 
idol or a temple the seisin to complete 
the gift is necessarily completed by human 
agency, and that the manager or the 
custodian of the idol of the institution is 
in almost every case given the right toa 
part of the usufrust, the mods of enjoyment 


(15) 33 Ind. Oas. 583; A. I. R. 1916 P. O. 256; 
43 I. A. 73; 43 O. 707; 20 O W. N. 802; 14 A. 
L. J. 621; (1916) 1 M. W. N. 406; 31 M, L. J. 1; 
18 Bom. L. R.490; 3L, W. 556;24 0. L, J, 116; 20 
M. L, T. 267 (P. 0). 4 Waa 
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and the amount of usufruct depending 
on usage and custom. This pronouncement 
clearly shows that the idea of a manager 
or custodian of the idol or its endowed 
property having a right to a part of its 
usufruct, far from being repugnant tothe 
Hindu notion of a religious endowment, is 
buta normal feature of it, 

In Vidya Varutht's case (14) their Lord- 
ships’ referred to certain Madras cases 
which, though they are not cases of gift 
to idols, have brought this feature of 
Hindu religious endowments prominently 
to relief and-are therefore not wholly 
irrelevant. To some of these and a few 
others I shell now refer In Sammantha 
Pandarea v, Sellappa (16), it was observed :— 

“The property is in fact attached to the office 
and passes by inheritance to no one who does not 
fill the office. It isin a certain sense trust prop. 
erty; it is devoted to the maintenance of the 
establishment, but the superior has a large dominion 
over itand is not accountable for its management 
nor for the expenditure of the income, provided he 
does not apply it toany purpose other than what 
may fairly be regarded as in furtherance of the 
objects - of the institution. =. . We do 
not, of course, mean to lay down that there are 
not mathams which may have been established for 
purposes other than those we have described nor 
that the property may not in some cases be held 
on different conditions and subject to different 
incidents We have described the generality of 
such institutions and the incidents of the property 
which is devoted to their maintenance.” ; 

In Gyana Sambandha v. Kandasami (17), 


the learned Judges pronounced that the’ 


head of the institution held the matham 
under bis charge and its endowment in 
trust for the maintenance of the 
math, for his own support, for that 
of his disciples and for the performance of 
religious and other charities in connexion 
therewith according to usage. In the case 
of Vidyapurna Tirtha Swami v. Vidya 
Nidhi Tirtha Swami (18), Subramania 
Ayyar, J, and Bhashyam Ayyangar, J, in 
two very learned judgments and after an 
elaborate examination of English Institu- 
tions which they conceded to be analogous 
to Hindu maths held that while the 
Dharmakarta or custodian of a temple 
is a mere trustee and has no bene- 
ficial interest in the endowment but occu- 
pies the fiduciary position of a mere 
trustee, in the case of maths, though there 
are idols connected therewith the worehip 
of which is quite a tescndary matter and 
the principal purpose of such an inetitu- 
tion , being the maintenance of a line of 


(16) 2 Ñ. 175; 
(17) 10 M: 375. 
(18) 27 M. 435; 14 M, L, J. 105. 
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competent religious teachere, the Swami 
or spiritual teacher or Acharjya isa real 
owner or a life-tenant and not a mere trustee: 
see in this connexion Sreenivasachariar 
v. Mavlappa Mudaliar (19). Vidyapurna’s 
case (18) was considered to be in conflict 
with the two earlier ones cited and accord: 
ingly a reference was made to a Full 
Bench in the case of Kailasam Pillai v. 
Nataraja Thambiran (20). Two of the 
Judges constituting the Full Bench held 
that the incidents attaching to the proper. 
ties of the endowment. depended in each 
case upon the conditions on which they 
were given or which might be inferred 
from long continued and well-established 
usage and custom of the particular insti- 
tution and it is cn them that one. could 
say whether the headofthe math was a 
trustee or a life tenant. The third Judge 
Sankaran Nair, J., pointed out that ‘in 
the cage of these maths — 

“Any surplus that remains in the hands of tha 
Pandara Sannadhi, he expected to utilize for the 
spiritual advancement of himself, his disciples or 
of the people. He is not accountable to ahy one 
and is notbound to utilize the surplus. He may 
leave it to accumulate.” 

And the learned Judge aleo obse) ved: — 

“It is also true in my opinion that he is under a 
legal obligation to maintain the math, to support 
the disciples and to perform certain ceremonies which 
are indispensible. That will only be a charge on 
the income in his hands and dces not show that the 
surplus is not at his disposal.......... In the absence 
of evidence to the contrary the Pandara Sannadhi 
as such isnota trustee. Heis not also a life-tenant. 
for the reason already stated.” : 


In Muthusamiar v. Mathnitht Swamiyar(21),. 
Miller, J., said thata mathathipathi (head 
of a math) being the owner of an inheritarceé_ 
is not a tenait for life but is in the posi.: 
tion of ohe who, though in certain sense 
is owner in fee simple, yet in many rezpects' 
hasthe power of a tenant for lif: and 
Sadasiva Ayyar, J. observed thatthe posi-' 
tion of a mathathipatht is neither that of 
an absolute heiras he cannot ordinarily 
alienate the corpus. nor that of a mefe 
tenant for lifeas he represents fully the’ 
ownership of thé matam properties for 
certain purpose:, and ie, therefore; in. 
many ways analogous to that of the estate 
of a Hindu female heirto a male's estate, 
Another case referred to isthe case öl’ 


(19) 68 Ind, Oas. 1; A.I. R. 1922 P. O. 325; 49° 
I, A. 237; 45M. 565: 31 M. L.T. 1; 16 L. W. 247; 
43 M. L. J. 536; 24Bom, L. R. 1214; 36 0. L. J. 
524: 27 O. W. N. 317; 91 A. L. J. 230 (P. 0). 

(20) 5 Ind, Vas, 4; 33M, 265; TM, L. T. 1; 19 M. 
L. J. 778. 

(21) 19 Ind. Cas. 694; 38 M. 356; 13 M, L. My, 
498; (1913) M. W. N, 581; 25 M, L. J. 393, 
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Sethianatha Bharati v. Saravanabagi 
Ammal (22) in whicha village had been 
granted to the head of a gossami mutt, to be 
enjoyed from generation to generation 
and the deed of gift provided that the 
grantee was to improve the mutt, maintain 
the charity and be happy; the office of the 
head of the mutt wes hereditary; and from 
usage it was found that the trusta of the 
institution were the upkeep of the mutt, 
the feeding of pilgrims, the performance 
of worship, the maintenance of a water-shed 
and th3 support of the descendants of the 
grantee. Muthusami Ayyar, J, Best, J. 
concurrivg, observed as follows:— 

, “The evidence does not show thatin each genera- 
tion the village was divided subject to the obligation 
of contributing to the costs of maintaining the 
charities, or that any portion of the village was 
specially set apart astrust property and the rest 
as partible property as would ordinarily be the 
caseifthe village were granted for the personal 
benefit of the grantee and his heirs subject to the 
fulfilment of certain trusts annexed to ihe grant, 
The conclusion to which we come is that the village 
was granted as an endowment for the mutt and the 
charities connected with it and that what might 
remain after due execution of the trusts was intended 
to be applied to the maintenance of grantee or 
his descendants. .......TheSubordinate Judge con- 
siders that only money payments should have been 
msde andno lands ought to have been allotted. We 
do not concur inthis opinion; whether maintenance 
is provided byan assignment of land or paid in 
cash from time to time, there is no difference in prin- 
ciple, provided the allotmentis purely by way of 
providing maintenance." 

The cases referred to above deal exclu- 
sively with the position of the superior of 
a mutt in relation to its endcwment. 
But their Lordships in Vidya Varuthi's 
case (14) also referred to certain other 
decisions respecting the powers of the 
managers of religious institutions generally. 
Amongst them one was the case of Mahomed 
v. Ganapati (23), in which Shephard, J. 
(Muttusami Ayyar, J., concurring) held as 
regards the dharmakarta of a temple 
that he does not derive his title from his 
predecessor and is not bound by his acts 
and that 

“subject tothe law of limitation the successive hold- 
ders of an office enjoying for life the property attached 
to it are af liberty to question the disposition made by 
their predecessors,” 

in support of this proposition ths learn- 
ed Judge relied upon Pap2zya v. Ramana 
(24) (lands attached to and forming the emo- 
luments of the officeofa karnam), Jamal 
Saheb v. Murgaya Swami (25) (lands attach- 
ed to a matt, but forming the service emolu- 


(32) 18 M. 266; 4 M. L. J. 223, 
(28) 13 M. 277. 

(24917 M. 85. 

(25) 10 B. 34. 
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ment of the jangam or presiding lingait 
priest of the mutt) and Madho Koery v. 
Tekait Ram (26) (lands appertaining to a 
ghatwali mahal), 

These cases sufficiently show that some 
amount of personal interest, wherever it is 
permissibleeither by the terms of the grant 
or by custom or by usage of the institution 
has never been regarded as militating 
against the essence of a Hindu religious 
endowment, Indeed such a position is not 
merely not in conflict with but, on the 
other hand, is iu entire conformity with 
Hindu notions. The religion of the Vedas 
differs widely from the present popular 
teligion of the Hindus and the forms cf 
worship that prevailed in the Vedic ege 
were also widely different from those pre- 
vailing at pres:nt under popular practice, 
Max Muller says ; 

“The religion of the Vedas knows of no idols, The 
worship of idols in India is a seccndary formation, 
a later degradation of the more primitive worship of 
ideal Gods.” | 

Dr, Boliensen is prepared to question the 
correctness of this assertion on the grcund 
that the texts of the Vedic hymns contain 
clear reference to images of the Gods. Bat 
as Pandit Prannath Saraswati has pointed 
ovt 

“It is not necessary to enter into any detailed exa- 
mination of these texts, but it will be sufficient to 
say that they do not necessarily and irresistibly lead 
to the desired conclusion, but are quite susceptible of 
the meaning, quite in harmony with the traditions of 
oriental commentators and with the opinion delibe- 
rately expressed by so eminent an authority on the 
Vedas as Max Muller. The Gods are described in 
the hymns with many human attributes, a necessity 
of the human mind and language, butit does not 
necessarily follow therefrom that images of these 
Gods clothed in such human attributes were artificially 
prepared and worshipped: Tagore Law Lectures, 
1892, p. 38.” 


The learned Pandit has said however thah 
in later Vedic literature there is unequivocal 
evidence of the existence of images of Gods 
and temples raised for their accommoda- 
tion (Ibid p. #8). Another learned com- 
mentator on Hindu Law, Mr. J. O, Ghose, 
whose commentaries on Hindu Law 
have often been referred to in Indian de- 
cisions and were also relied upon by tke 
Judicial Oommittee in Vidya Varuthi's case 
(14) has said: 

“It is only from the time of [Buddha that we find 
mention of temples, monasteries, hos pitals for men 
and beasts andof endownments for religious and chari- 
table purposes * * * There were no images of Buddha 
during his lifetime. But after his death, the intro- 
duction of Tantrikism bothin Buddhsim and Hindu- 
ism led largely to the erection of temples and setting up 
of images: Tagore Law Lectures, 1904, Vol, 2, p. 19.” 


(26) 90.411. 
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Whatever might have been the exact 
forms of Hindu endowments at different 
periods of history, what Mr. Mayne appears 
to have said in his Hindu Lawand Usage 
(para. 393) as their origin, namely, that gifts 
to religious and charitable purposes were 
naturally favoured by the Brahmins as 
they are everywhere the priestly class, can 
hardly be maintained. It has demonstrated 
.by Hindu jurists of eminence that the pre- 
sent system of Hindu endowments is the 
evolutionary product of the religious history 
of the people from the most ancient times 
-and its roots can be traced back even to the 
Vedas. Their genesis may be traced toa 
more natural source, that is to say, tha 
common feelings of human nature, namely, 
charity, and the desire to acquire religious 
merit, The sages of yore madea istinc- 
tion ‘between tehta or sacrificial gifta, aad 
puria or charity, and they said that the 
former led to heaven and the Istter to 
salvation (Ishtena labhatey Swargam Purte- 
na moksham apnuat),and in that way plac- 
„ed charity on a higher footing than religi- 
ous ceremonies and sacrifices. The distinc- 
tion between religious and charitable en- 
dowments so far as the State and the courts 
were concerned is of comparitively modero 
origion. 

In one of the cases already cited Vidya- 
purna Tirtha Swami v.Vidya Nidhi Tirtha 
Swami (18) a distinction was drawn bet: 
ween temples and mutts, it being held that 
the custodian of a temple is a mere trus- 
tee, the property being deemed vested in 
the presiding God treated as a juristic 
person but the head of a mutt is not a 
mere trustee but a “corporation sole" hav- 
ing an estate for life in the permsnent en- 
dowments of the mutt and sn absolute 
property in the income derived from its 


offerings subject only to the du'y 
of maintaining the institution, Jurists 
have. pointed out that the idea of 


corporate bodies or “corporation sole” is 


not tobe found in the Smritis though in: 
West and Buhler’s Hindu Law (see pages’ 
said that Hindu. 
Law, like Roman Law and those derived’ 
corporate: 


185,201,553,556), it is 


from it, recognizes not only 
bodies with rights of property vested in 
the corporation apart from its individual 
members, but juridical persons or sub- 
jects called foundations: see also Mano: 
har Ganesh v. Lakshmiram Gobindram (27). 
Unfortunately, in courts which are familiar 
with dcctrines cf western jurisprudence, 


(27) 12 B. 247, 
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Roman legal conceptions and English 
notions of trust permeated a good deal too 
freely into the law of Hindu religious 
endowments taking, of course, the expression 
to includa charitable endowments as well. 
Endowments and trusts were unknown 
in early times, and yaga which, according 
to the Mimansa, is the parting of a thing 
that it might belong to the deity, was 
all that one cared for, offering it to the 
fire to which was entrusted the duty of 
carrying it to the Gods after making them 


fragrant. Gifts to charities were made out 
and out, And as Mr.J. O. Ghose has ob- 
served: ; 


“When this once universal practice of the “fire 
fell into disuse, and images of deities-came into 
vogue, the performance of their daily worship 
became an object which had to be sesured by 
those who set it up. It was necessary to preserve: 
the property dedicated and not to throw it'to the 
fire, and endowments had to be created, But 
originally there were no trust deeds. Certain 
ceremonies were prescribed for making the offer- 
ing or dedication, amongst which the pouring of 
a libation of water was indispensible among 
Hindus and Buddhists" ;(Tagore Law Lectures 
1904, Vol, II, page 91). - 

In later times Hindu Law made prop-.. 
erty dedicated for pious uses, impartible,- 
Of this reference is to be found in various 
texts and authorities which are found 
collected in Pandit Prannath Saraswati's, 
Hindu Law of Eadowments (Tagore Law- 
Lectures, 1892, pages 177 and 179) and 
there is aleo to be found there a discussion 
as to the meaning of the expression Yoga 
Kshemam, in Manu IX, 21y, about which: 
there is a considerable conflict, some- 
authorities maintaining that the expres-’ 
sion indicates the notion of e fund for: 
religious or charitable purposes and others: 
denying that that is the meaning of the: 
expression, It is unnecessary to go ito 
the details of this controversy here. Re- 
ligious endowments or debutter are of 


two kinds, public and private. In a pub- 
lic endowment the dedication is for the 
use or benefit of the public. But when 


propert y is set apart for the worship of a, 
family God in which the public are not; 
interested the endowment is a private 
one. Oourts have given effect to results 
logically following from such a distinc-' 
tion. For iastance, in Kunwar Doorga- 
nath Roy v. Ram Chunder Sen (28) the 
Judicial Commistee observed: 

“When the temple is a public temple the dedi- 
cation may be such that the family itself could 
not putan end to it; but in the case of a family 


È (28) 2 0.341; 4 I, A, 52;3 Sar, 681; 3 Suth, 375 
(P. O9). 


1933 - aan 
idel, the consensus of the whole family might give 
the estate another direction.” 
< Ohatterjea and Page, JJ.,in the case of 
Chandi Charan Das v, Dulal Chan- 
dra (29) held thet.in order to convert the 
absolute debutter property of a fanily 
Thakur into secular property it is neces- 
sary that a consensus of all pərsons- 
interested in the worship of the deity in- 
cluding all the members of the family, 
male and female, should be obtained, but 
doubted whether Kunwar Doorganath. 
Roy’s case (28): was not incompatible. 
with the true spirit that moves a pious 
Hindu to make such a debutter. And in. 
Mr. Golap Chandra Shastri’s well-known. 
book-on Hindu Law(page 778) it has bean 
cynically put, a8 a corollary following. 
from this decision of the Judicial Oom- 
mittee that if all the members of the 
family renounce Hinduism and choose to 
throw the family God into the watera of 
the Ganges, and themselves enjoy its pro- 
perty, no outsider can raise any objection, 
the éndowment being a privatas ore. That- 
the family God is not so very helpless 
has, fortunatel’, been held by the Judi- 
cial Oommittee in Pramathanath Mul- 
lick v, Pradyumna Kumar Mallik (30). 
Tnis distinction, however, is not to be 
found in the original texts of Hindu Law 


and is a distinction of compsratively re- © 


cent origin, based no doxbt on sound prin-. 
ciple and necessitated presumably by 
change of social: conditions, 

To find outthe real incidents attaching 
to shebaitship one must investigate into’ 
the question as to what is the true effect 
of dedication of proper:y. in Hindu Law. 
The principles underlyiag the dedication: 
are the same both in the case of  institu-> 
tions and in the case of idols though- 
the details of the rituals are different. 
and diverse. Ths two cardinal essentials. 
are the Sankalpa or tha formula of re- 
solve and the Utsarga or the renunciation. 
By the dedication the donor divests him.. 
self of his proprietary rights absolutely, but 
so long as there is no appropriation of 
the property for the purpose for which 
it is dedicated there is an obligation on 
him to see to its preservation, and ac: 


(29) 98 Ind. Oas. 684; A.. I. R. 1926 Oal. 1083 
54, 0. 30; 30 0, W. N. 930; 44 0, L J. 
479. ` | 

(30) 87 Ind, Cas. 305; A. I. R. 1995 P. O. 139; 
52 I A, 245; 52 0. 809; $3 A. L. J. 581; 49 M.L 
J. 30; (1925) M. W. N. 431; 41 O. L. J. 551: 2 
O. W. N. 557; 27 Bom. L. R. 1064; 22 L. W., 492; 
30 O. W. N, 25;3 Pat, L, R, 315 (P, O.) 
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cordingly a corresponding right of con- 
trol so long as the property itself exists. 
The erudite scholar Mandalik in his Hindu 
Law, Appx. 2, page 337, on Public Ohari- 
ties says thus: 


“The repair and control of the things thus de- 
dicated and the ownership of which has been 
renounced, generally vest with the rénouncer Bee 
cording to the usage of the country. „Mitra Misra - 
in the Viramitrodaya, Vyavharadhyay in discussing 
the ownership remarks as follows " : — 

“But ownership so faras protection is concerned’ 
does exist in the donor even when his ownership 
consisting of the power of disposition at pleasure 
has been withdrawn byrenunciation until the final 
accomplishment ofthe purposeof the donor who‘ 
seeks a certain merit according to precepts fon gifts]: : 
for the act imported by the word gift will .26t bẹ- 
complete until the ownership of anotherhas arisen. 
The ownership will in this instance [exist] in the 
same way as [it does in] the case of substances sacri- 
ficed lest sin arising out of the prohibitions about 
their being touched by prohibited [animal or person] 
should stick to the sacrifice. In this way, 
4. e.,on the above hypothesis the possibility of `a 
stranger appropriating a thing given in (the former 
case and of the forbidding [an unclean n being 
precluded lin the latter case] will not arise although. 
the ownership of another (viz the donee) has not arisen 
in the thing given. The practice of the learned too, 
in the both cases in respect of protection is based on 
that limited kind of ownership which has been 
referred to before. The above supports the usage 
of the country asto the dedicator’s right in regard 
to a sort of guardianship over the thing dedicated.” 


The dedicator no doubt gives up all 
his rightz, so much so thatin the case 
ofa tank whichis dedicated some say 
that the water whicù has been renounced 
should be-given up by the renunciator 
and not used by him, like the agneya 
purodasa facertain portion of the boiled 
sacrificial-rice] but othera say that since 
the renunciation has been in view of all 
beings including himself, and therefore he 
is one of the objects indicated, the non- 
inclusion of one’s self would lead to his 
love forthe work being lost and there- 
fore he should use the water; and the 
same is the case with fruits produced in 
a renounced grove. (Ibid page 336 quoting 
Mayukha) As regards sn idol after it 
hea acquired existence as ajuridical per- 
sonage the Sankalpa or the resolve makes 
the deity himself ths recipient of the gift 
and the Utsarga divests the donor of his 
proprietorship though by judicial deci- 
sions it is now settled thas the principle 
of Hindu’ Law which invalidates a gift 
other than to a sentient being capable of 
accepting it, does not apply to a bequest 
to trustees for the establishment of en 
image and the worship of a Hindu deity 
after the testator’s death and does not 
make such a bequest void: see Bhupati 
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Nath v. Ram Lal (31). Deeds not being 
in use, it was. one form of decization 
that applisd to all endowments, public 
and -private, the 
transfer the property dedicated from the 
donor to the donee, the deity. But this 
analogy. of a human transfer need not be 
Garried tov far, for the deity is not in need 
of ‘property, nor does it hold any: what is 
given to the deity becomes available to 
all, 

‘The deity is the recipient of the gift 
only iñ aù ideal sense: the dedicated pro- 
pérty. belongs to the deity in à similar 
genre; in reality the property dedicated 
is-ithé nature of an ownerless thing. 
Ia anéient times exceptin cases of property 
dedidated ta a brotherhood of Sanyasis all 
endowments ordinarily were administered 
by the founder himselfsand after him, his 
heirs, Tne idea of appointing a shebait 
ih of more modern growth. Wben a 
Hindu creates an endowmént, its manage- 
ment is primarily in him and his heirs 
and unless he appointsa shebait he him- 
self fills that office and in him rests that 
limited ownership —aotwithstanding that, 
on the one hand, he is the donor and 
on the other, therecipent on behalf of 
the deity, the juridical pereon—which 
has to be ex reised until the property 
offerad to the deity hae been suitably dis- 
posed of. The true principle of Hindu 
Law ıs what is mentioned in the Ohhan- 
dogya Upanishada, namely that offerings 
to the Gods are offerings for the benefit 
of all beings (Chap. 5, page 24 K. 2-5). 
Avd Raghunandan has quoted a text of 


Matsya Sukta which says: 

“Having made offerings to a God the sacrificial 
fee also should be given to the God. The whole 
of that should be giventoa Brahmin, otherwise it 


is fruitless.” 


In the distribution of prasad and mat- 
ters of that character, the shebait has in 
practice a very large discretion, Tae dis- 
cretion must necessarily, from the very 
nature of{shings, be much larger in the case 
of a private thanin the case of apublic 
debutter. This idea of limited ownership 
is the essence of the position of the man- 
ager or custodian of a dedicated property, 
by whatever name he may be 
called. That this idea is the only basis 
on which decisions of the highest authori- 
ty as regards the rights and powers of 
shebaits may be justified will be ssen 


(31) 3 Ind. Cas, 642; 370, 128; 10 O. L, J. 355; 
14 OWN 18. OO a 
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hereafter when some of these decisions, 
will be referred to. - . | 

But before referring to these decisions 
it will be convenient to deal with an argu- 
ment which has been put forward on 
behalf of the appellant and which has got 
to be very carefully considered. The 
argument is that under Hindu Law prop- 
erty is either Bhu (land), Nibandha 
(translated as corrody)and Drabya (thing), 
that slaves inasmuch as they go with land: 
are classed with bhu which is land or im-. 
movable property, that drabya is movable 
property, and cartain hereditary offices 
carrying emoluments are classed under 
nibandha; but that-the office of a shebait 
which carries no emolument at all cannot 
be class:d within the category of nibandha. 
Certain texts from Yajnavalkya and Daya- 
bhaga were cited in support of this con- 
tention, and some cases also have been 
referred to. The cases may be bealt with 
first. In Keshavbhat v. Bhagirathibai (32), 
which was a suit by the widow of. one of- 
the descendants of the grantee of a 
varshangam or annual allowance paid from 
the Government Treasury for the perform. 
ance of religious service in*a Hindu 
temple to recover the arrears dueto her 
husband’s branch of the family from 
another descendant who had received the 
whole stipend, all that was decided and 
bas any bearing on the question before 
us, wes that by the ussge of the family- 
the duties of the cffiice had been performed 
in rotation and the stipend distributed 
amongst the deecendants of the grantee: 
in certain fixed ‘proportions and it was 
not compstent to the defendant to raise 
the question of non divisibility3 of the’ 
varshangam. In Raiji Manor v. Desai (33) 
it was held, following Maharana Fatesinghji 
v. Desai (34), which was the case ofa toda 
giras hak and was good law till then, 
that where a hak is not charged upon or 
payable out of land, a suit for its recovery 
must be brought within six years from 
the last payment made on account of it, 
The hak in thatcase was a pagdi allowance, 
which was not payable out of land. The 
question in that case was whether the 
hak was money or immovable property 
for the purposes of limitation prescribed 
by Act XLV of 1859, 

In Krishnabhat v. Kapabhat (35), a.simi- 
lar question of limitation arose-and it was 


(33) 6 B. H. O. R. 56,3 
(34) 4B. H. O. R. 189. 
(35) 6 B. H. O. R. 187. 
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held that in a suit between Hindus, the 
‘office of hereditary priest to a temple 
though not annexed to or held by virtue of 
ownership of any land yet being- by Hindu 
Law clessedas immovable property should 
be held to be immovable property within 
“the meaning of the Limitation Act. The 
authoritiesin the shape of Sanskrit texts 
cited before us on behalf of the appellant 
are referred to in the judgments 
of Couch, O. J, and Gibbs, J., in 
that case. In Balvantrav v. Purshotam (36), 
a similar view was taken as regards fees 
payable to the incumbent of an hereditary 
office of a village Joshi. The case was 
decidei- by a Full Berch cver which 
Westropp, O. J., presided and the meaning 
of the term immovable property as used 
in Hindu Law was elaborately discussed 
by him. In Government of Bombay-v, 
Goswami Sri Giridharlalji (37), it wee held 
that in considering with refererce to a 
prescription whether an allowauce not 
being incidental to hereditary office iscr is 
not imm: vable property the Bombay High 
Oourt had generally followed the test: 

“Is or is not theallowance a charge upon land or 
other immovable property?" 

In all these cases the subject-matter 
was brought within the meaning of the 
word “nibandha,” which in Hindu Law 
ranks with immovabls property. The 
subject-matter of these cases however, 
were either allowances or hereditary cftices 
to which emoluments are attached, 
Maharana's ca e (34) went up tothe Judicial 
Committee. lt was heard in 1873 afier 
all the aforesaid ceses of ihe 
Bombay High Court had been decided and 
their Lordshins observed thus: 

“Whether a toda giras hak be nibandha within the 
strict sense of the term is, in their Lordships’ opinion, 
a question not free from doubt. The original text 
of Yajnavalkya which is the foundation of all the 
other authorities cited by Westropp, QO. J., implies 
that the subject rendered by the word eorrody in 
2 Oolebrooks Digest, placitum 24, is sometimes creat- 
ed by royal grant. This, too, is included in Professor 
Wilson's definition of nibandha. That the word in 
the subsequent glosses on Yajnavlkya's text is used 
in a wider sense may be due to the want cf precision 
for which Hindu commentators are remarkable. lt 
is however unnecessary to consider this point because 
their Lordships are of opinion that the question 
whether toda giras hak is an intereset in immovable 
property within the meaning of Act XIV of 1859 is one 
which ought not to be determined by Hindu Law.” 


Subsequent to the decision of the Judi 
cial Oommittee quoted above, a question 
of limitation again arose in the Bombay 
High Court in connexion with an annuity 


(36) 9B. H. O. R. 99. 
(37) 9 B. H. O. R. 222, 
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granted by a Hindu Sovereign, the Peishwa, 
to a Hindu temple which was not made a 
charge upon the land. The two learned 
Judges in that case differed in their 
interpretations of the observations 
of the Judicial Committee in the 
aforesaid case. Sargent, J., was. of 
opinion that the question should be deter- 
mined upon the meaning of immovable pro- 
perty as understood in Hindu Law notwith- 
standing the decision in Maharana’s case 
(34), while Melville, J., took a contrary 
view. This difference does not concern us, 
But, Sargent, J., held that itis the fixed 
and permanent character of the allowance, 
from whatever source derived, which ` by 
Hindu Law entitles itto rank with immova- 
bles and if the grant could be deemed to be 
one in perpetuity and the fund out of 
which the perpetual allowance was derived 
forms a permanent source the allowance 
has all the characteristics of permanency 
and dcrability which is eeeential to bring it, 
according to Hindu Law, within the term 
immovable property. He held that such 
allowances came within the meaning of 
the word nibandha Melville, J., referred 
to the proposition laid down by the Judi- 
cial Committee in Maharana’s case (34): 

“Their Lordships think that the applicability of 
particular sections of this general statute of limita- 
tions must be determined by the nature of the thing 
sued for and not by the status, race, character or 
religion of the parties to the suit. 

And then observed: 

“But there may be cases in which the test prescrib- 
ed by the rule fails or is very difficult of application; 
and then will come in the operation of the exception 
to the ruleand it may become the duty of a court 
toseek for guidance in some arbitrary definition 
contained in the religious law of the 
claimant. Conspicuous among such cases (and, indeed 
itis the only case in which the Judicial Committee 
has expressly approved of the application 
of the exception) is an instance of a hereditary office 
ina Hindu community incapable of being held by 
any person not a Hindu It is clear that this isa 
kind of incorporeal heriditament which it would be 
very difficult to classify with reference to the con- 
nexion of a particular hereditary office with land, 
Such a classification may be possible in rare instances 
in which questions regarding hereditary offices or 
dignities may arise in England (Co. Litt 20]; but the 
mulitplication of hereditary offices of every description 
is a peculiarity of Hindu communities, and ‘most 
of them are of such a character that it would be scarce- 
ly possible to say whether they savour of the reality 
ornot, In every considerable Deccan village there 
are at least twelve such offices, and a court might well 
find it impossible. to determine, upon general princi- 
ples and without reference to Hindu Law, whether 
the office of a hereditary blacksmith, potter or astrolo- 
ger is or is not immovable property." 


With all deference to the argument based 
onthe authority of these cases I must s8Y 
I do not see that such an argument leadg us 
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anywhere. Assuming} that a hereditary 
office to which no emolument is attached 
or to which no emolument arising out 
of land is attached is not nibandha under 
the Hindu Law and so, on that ground, is 
not immovable property under tha: law, 
what has yett be considered. is whether 
the right of a shebait is property in the 
sense in which property is understood in 
Hindu law. Machaughten_in his Principles 
and Precedents of Hindu Law, Vol. 1, 
page 1 says: 

“Property according to the Hindu Law is of four 
descriptions real, personal, ancestral and acquired I 


use the term real. and personal in preference to the 
terbis. movable and immovable, because although the 


latter words furnish a more strict translation of the 
expression in original yet the Hindu Law classes 
amongst things immovable, property which is ofan 
opposite nature, suchas slaves and corrodies or assign- 
ments of lands.,’ 
He has quoted Jagannatha, Digest Vol. 2 
where it is said, following the Nyaya do- 
ctrine, that 

“ownership is a relation between cause and effect, 
attached to the owner who is predicated ofa parti- 
cular substance, and subsisting in the substance by 
connexion with the predicable.” 


An unlimited or an unrestricted power 
to deal with or of disposal over the thing 
is not necessarily an incident of the right 
to property in Hindu Law. On the other 
hand, as Strange in his Elements of Hindu 
Law, 1825 Edition, Vol, 1, p. 14, has pointed 
out, the principle that seems to pervade 
the Hindu Law is that all property is held 
in trust not for the exigencies of the 
State merely, but for those of a man’s 
family, in so much that proprietery right 
cannot be said to be inherent in a Hindu 
but with considerable limitation and 
restriction, Though the clement of limita- 
tion or restriction is carried to a graater 
degres in the case of that kind of right 
which the head of an eadowmont or 8 
shebait sxercises over sndowed property, 
the right is none the less a kind of property, 
which the Hindu Law, as far as may be 
gathered, has never refused to recognise, 
Whether a restricted or a wider meaning 
should be given to the word “Nibandha” 
is a matter which we need not inquire 
into, for on that point opinions differ and 
differ very considerably. But I can find no 
authority for the proposition that the limited 
ownership which a shebait in ordinary 
cases exercises over debutter property is 
not property in the eyes of Hindu Law. 
On the other hand there is ample au- 
thority the other way. In Elberling’s 
Treatise on Inheritance, p, 96, para. 205, 
it is said ; 
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“Privileges and rights belonging to the family are 
generally heritable and, divisible amongst the heirs, 
like other property. Endowed lands and property 
given to Pagodas, Thakoors, or for other religious 
and public purposes are not heritable, as the 
property belongs to the Debta of the institution; 
such property cannot, therefore, be divided, and if 
a division has been made, it is void. But-the 
surplus of the income, after all proper and necessary 
expenses have been defrayed may be divided by 
heirs according to their respective shares.” . 

It has already been observed that the 
distinction between public and private 
debutter is a thing of comparatively modern 
growth. In Strange’s Hindu Law, 1825 
Edition, Vol. 2, p. <02 is be to found the 
opinion of Mr. Colebrook : 

“The hereditary privileges of the family, with the 
income arising from them, are divisible amongst 
heirs like other patrimony, under the general rules 
of inheritance. At most of the religious establish- 
ments of the Hindus, and at their great temples, 
the various offices attached to them are considered 
as hereditary, together with perquisites belonging 
to them.” 

Tne question as to what is the nature 
of the rights which the founder of a re- 
ligions evdowment or his heirs are com- 
petent to exercise over the property of the 
endowment appeara to have been canvassed 
in some of the earlier decisions of this Oourt 
e.g, The elder widow of Raja Chutter Sein 
v. His Younger Widow (38), Jagat Chunder 
Sein v. Krishwanand (39), Radha Bullab 
Chandra v. Juggat Chunder Chowdhry (40), 
Kessnanund v. Nursingh (41). Not much 
assistance can be derived from the decisions 
in these cases, In Radha Bullab Chandra's 
case (40) an investigation was seriously 
started to find out the exact nature of the 
rights, but eventually it came to nothing, 
because the opinions of the Pundits who 
were consulted were conflicting and the 
Court, suspecting that the Hindu Law was 
entirely silent on the subject preferred to 
decide the case under the Regulations and 
the previous Vyavasthar. In Kessnaund’s 
case (41)it was observed that it was competent 
to persons upon whom the management of 
lands dedicated to religious purposes 
devolved to separate by mutual consent 
and form distinct religious establishments 
and that it was no breach of the trust for 
religious purposes, if the manager with the 
funds in his possession formed an indepen- 
dent religious establishment. It was 
said that such an act may have been 
an infraction of the rigts of property, 
but did not amount to the seizing of the 
subsistence of priests within the meaning 

(38) 1 Sel. Rep. 5. D. A. 180. 

(39) 2 Sel, Rep, 8. D. A. 126, 

(40) 4 Sel. Rep. S. D. A 151,; 

ta} 1 (1863) 1 Marah 485, 
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„of the text of AdiPursna cited in Oole- 
brook’s Digest, Book 2, Oh. 4, s. 2, Art, 37. 
It was observed: that the manager as. 
shebait, may not have possessed an estate 
in the property of the original. foundation 
sufficient to enable him to bind his suc- 
cessor. by a gift but the- question between 
- his successor ‘of the gudee and the shebait 
of the newly formed establishment was a 
mere question of property. 
7 The decision last mentioned, in my 
opinion, sufficiently negatives the conten- 
tion that shebaitship in Hindu Law is a 
mere office and no property and on the 
other hand sufficiently establishes that 
having regard to the rights which ordi- 
narily, attach to the cfiice of a shebait, 
the office and the property of the endow- 
ment go together and that when it is a 
question between two persons one claim- 
ing and the other disputing a right to be 
the shebait, the question is a question 
of property. To pass on to later cases, 
a. suit for the partition of the right to 
perform the religious services of an idol 
has always been regarded as a suit for 
partition of property. Oouck, O. J., in 
the case of Mitta Kanth Adhikari v. 
Neerunjan Adikhari (42) szid: 

“I think that the reasons for which it has been 
held that one of ‘such’ joint owners of property is 
entitled to a partition apply to this case. ‘The circum- 
stance thatit isarightto perform the worship of 
the idolis not one which deprives any of the joint 
owners of the-right to a partition which compels the 
Court to say that they shall be obliged to perform 
the service jointly and to undergo the many incon- 
veniences which might’ arise from such a state of 
things.’ < : 

Auother pessage from the judgment of 
Couch, O. J., in this case has been quoted 
with approval by the Judicial Oommittee 
in the case of Pramathanath Mullick v, 
Pradyumna Kumar (30). It runs thus: 

“The suit is, founded on the right of the plaintiff, 
ag one of several owners of this which may be describ- 
ea as property, toa partition. No doubt the plaintiff is 
entitled to that.” : 

The religious office itself of course can- 
not be the object of sale, and jewels and 
other materials used in teligicus worship, 
to custody of which the alleged vendor is 
entitled and -to the careful custody of 
which he is bound, are by all systems of 
lawand by the Hindu Law more empha- 
tically than by any other, absolutely extra 
commercium: see Rajah Varma Valia v. 
Ravi Varmah (43)..In the absence of 
custom or usage to the contrary a right of 


management of a religious cr charitable. ; 


endowment or & religicus office attached to 
(42) 14 B. L. R. 166; 22 W, BR, .437 
(43) 7M. H,O, R, 210, 
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a temple or any other endowment cannot be 
alienated by the holder: see Rajah Varma 
Valia v. Ravi Varmah (44) and other 
cases cited at p. 1894 in the judg- 
ment of this Oourt in Mahamaya Debi 
v. Haridas (45) | But palas or turns of 
worship may be by custom heritable, 
divisible and bequeathable, the heir who 
inherits being male or female,and they may 
also by custom be transferable with certain 
restrictions, as in the case of the Shrine at 
Kalighat where the custom of such trans- 
fers is confined to the co-shebaits or the 
members of families to whom a shebait can 
give his daughterin marriage: Mahamaya 
Debi v. Haridas (45). It is the essence of 
a family endowment amongst Hindus that 
no intruder shall be permitted to intrude 
himself into the management of the endow- 
ment and on the death of a member who 
enjoys the right to a turn of a worship 
and other privileges devolve on the other 
surviving members of the joint family 
Ukoor Das v. Chunder Sekhar Das (46). In 
a family goveraed by the Mitakshara Law a 
person on his birth becomes entitled joint- 
ly as shebait of debutter property held by 
the family: Ram Chandra Panda v. Ram 
Krishna Mahapatra (47), 

Gifts of shebaitchip in favour of a co. 
shebait has been recognizsd, Radharani v, 
Doyal (48), though this is not allowed 
except on the grcund that sush a transfer 
is for the benefit of the endowment 
Govinda v. Debendra (49) And in the case 
of Tripurari Palv, Jagattarini Dasi (50) 
Lord Macnaghten spoke of a clause in a 
will that he had to construe as meaning an 
absolute gift of the shebaitship, though 
the words in the will were only these: 

“My present begotten son Mukunda Murari will be 
shebait for the performance of the ceremonies. 

His Lordship overruled the interpretation 
which the High Oourt had put on the 
document that a right to shebattship for 
life was meant, and held that the absolute 
gift was not cut down by anything that 
followed.’ The right of management may 


(44) 1 M. 235; 41. A. 76; 3 Sar. 687; 3 Suth, 

1 Ind, yao (P. 02. Bin 802 

(45) 27 Ind. Oas. 400; A. I. R. 1915 Oal. 161: 

455; 20 O. L. J? 183 at p, 189, Pr 6, 

(46) 3 W. R. 152, 

(a7) 33 a 507. 

(48) 62 Ind, Oas. 222; A. I. R, 1921 Oal. 785. 4 
L Jv 14l.. Peles 330; 
(49) 12 9. W. N. 98. 

(50 nd. as. 696; 40 O. 274; 40 I, : 
7 0. W. N. 145; 13 M. L aise oe 
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form the subject-matter of a family arrange- 
ment and if-the manager has taken its 
benefit the arrangement is upheld by 
the Court: Ramanathan Chetti y. Muru. 
gappa Chetti (51). The right to the office 
ofa shébait may, no other difficulties 
standing in the way, for all practical 
purposes be acquired by adverse possession, 
As an instance of this may be cited the 
case of Jagannath Das v. Birbhadra Das (52) 
which wasa suit to oust a shebait from 
his offize ‘the appointment to which 
had been made by nomination and 
in which Prinsep and Banerjee, JJ., held 
thatif no suit is brought within the 
period prescribed by Art. 120, Ssh. 1, 
Limitation Act, the shebait would by 
reason of his holding the office for that 
period acquire acomplete title for the pur- 


pose of any litigation, or anything connected... ` 
” regdrded asa juridical person capable as 


with affairs of the endowment. Theright to 


the land suchas a shebait has, is only 


secondary to and dependent on his office 
and if the right to recover the office is 
barred the right to . recover the land is 
also barred: Tammirazu v. Pantina (53) 
Kidembi Raghava Chariar v. Tirumalai 
Asari (84). {tisin the shebait and not 
inthe idol that the right of suit in res- 
pect of the endowed property vests and he 
it is whose minority counts for the purposes 
of the law of limitation: Jagadindra Nath 
Roy v. Hemanta Kumari (55). 

Broadly speaking there are three kinds 
of endowments that may be had in res- 
pect of a private debutter: (1) where the 
whole property and its income are direct- 
ed totheidol: (2) where properties are 
dedicated to the idol but a portion of the 
usufruct is given to the beneficiaries 
including the shebait and (3) where the 
secular’ property is charged with the ex- 
penses of the worship of the idol. The 
extent of the right which a shebait enjoys 
in respect of each of these classes of 
endowment is different, but I venture to 
think that the nature of the right in 
respect of all these classas is fundament- 
ally of, the came. character: In some cases 
he has a larger discretion than in others 
and in some cases again he has also a 
proprietary right tothe usufruct or a part 
of it upon the very terms of the endow- 

(51) 29 M. 283; 33 I. A. 139; 10 O. W. N. 825; 
3 A. L. J. 707; 8Bom. L. R, 498; 4 O. L. J. 189; 
16M, L. J. 265; 1 M. L, T, 327 (P.O). ws 

(52) 19 O. 776. `~ 
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ment which he has not got in others but, 
in ell such cases he'has as such skebait 


certain rights of a limitéd: character in the 


endowed property. It ia not quite easy io 
all cases to determine within which of 
the -three classes . aforesaid the endow- 
ment falls: A gift may be addressed to 
á particular person and it may be provid- ` 
ed that out of the income of certain pro- 
perties he should perform the worship of 
of certain family idole, In such a case, if 
no provision for a permanent arrangement 
has beenmade it may be inferred that 
there was no gift, express or implied, tothe 
idols: see Gopal Lall v. Purna Chandra 
(56), Speaking of the nature of these 
private endowments, Sir Arthur Wilson 
in his judgment in the caseof Jagadindra 
Nath’ Roy v. Hemanta Kumari (55) observed: 
“There is no doubt that an idol may be 


such of holding property, thoughfit is only in 
an ideal sense that iproperty is so held. . 
And‘ probably this is the true legal view ~ 
when the dedication is of the completest 
character. But there may be religious 
dedication of a less complete character. 
The cases of Sonatum Bysack v. Juggut 
Sundari Dassi (57) and Ashutosh Dutia: - 
v. Doorga Churn (58) are instances of less 
complete dedications in which notwith- 
standing a religious dedication, property 
descends: (and descends beneficially) to 
heirs subject toa trust or charge for the 
purposeof religion. Their Lordships de- 
sire to.speak with caution, but if ceems 
possible that there may be other causes of 
partial or qualified dedication not quite so 
simple as those to which reference has 
been made, But assuming the religious 
dedicationto have been of the strictest 
character it still remains that the posses- 
sion and management of the dedicated 
property belongs tothe shebait. And this 
carries with it the right to bring whatever 
suits are necessary for the protection of the 
property. Every such right of suit is vested 
in the shebait and not in the idol.” 

It is not the words of the deed of en- 
dowment but rather its effect that one 
has to construe in trying to find out to 
what extent the dedication is intended to 
be complete or absolute, and ro fixed 


(58) 67 Ind. Oas.'561; A. I. R. 1922 P. O. 253; 
49 I. A. 100; 49 O. 459; 20 A. L. J. 625; 43 M.L. 
J. 116; 36 O. L. J, 57; 24 Bom. L. R. 937; 16 L, W. 
963; 27 O. W. N. 174 (P. 0). 

(57) 8 M. I, A. 66; 2 Suth. P. O. J. 37; 1 Sar. 721. 

(58) 5 O. 438; 6 I. A, 182; 5 O, L. J. 296; 4 
Sar. 58; 5 O. L. R. 296; 3 Suth. 694; 3 Ind. Jur, 
571; 3 Shome L, R, 32 (P, O) ` ` $ kak 


“1953 T: “ 


2 E , 
‘rule can be laid down ‘as applicable to the 
construction of endowments. Iv acasa in 
which there was‘to deed, namely, the case 
of Ram Prakas Das ¥. Anand Das (15) their 
Lordships said : fa ON ae 

“Butthese rules, so to be inferréd, -must not in 
their Lordships view: be , inconsistent with. or re- 
pugnant to. the very nature and purpose of: the 
endowment.” i z 

For:instance in the case of Jadunath 
Singh v. Sita Ramji (59), the Judicial Com- 
mittee, while holding that the deed in that 
case should be read just as it appeared, 
observed : 

“Ifthe income of the property had been large, 
a question might have been raised, in the 
circumstances, a8 throwing some doubt upon the 
integrity of the settlor’s intention, but as the 
entire income is only Rs. 800,it is obvious that 
the payment. to these ladies is of the most trifling 
kind and certainly not an amount which’. one 
would expect ina case of this kind, There ‘is, in 


the beginning, a clear expression of an intention - 
the benefit of the “idol - 


to apply the estate for 
and the temple, and then the rest is only: a-- gift 
. to the idol sub modu by a direction: that of 
<. the whole, which had already been given, part 
is to be applied tothe upkeep of the idol itself 
and thofrepair of the temple and the other is togo for 
the upkeep of,the managers. There was no reason why 
the dispenser should not nominate the members of 
his family as his managers,and he has done so, And 
thereis nothing in that which militates against the 
propriety of his sarmarking a certain part ofthe 
moneyto remunerate them as managers so long as 
they should so continue.” f < 

Sə in the case of Har Narain v. Surj 
Kunwari (60) their Lordships ssid that:— 

“Iu determining whether the will ofa Hindu gives 
the testator,s estate toan idol subject toa charge 
in favour of the heirs of a testator ormakes the 
gift to the idol a charge upon the estate, there is 
no fixed rule depending upon the use of particular 
terms in the will; the question depends upon the 

- construction of a will as a whole and that the 
circumstances suchas that the ceremonies to be 
performed were fixed by the will and would absorb 
only a small proportion of the total income may 
indicate that the intention was that the heirs should 
take the property subject to a charge for the per- 
formance of the religious purposes indicated." 

This case in my opinion is a c.ear authori- 
ty for the Proposition that notwithetand- 
ing a dedication in favour of an idol 
of an entire estate a reservation of a 
portion of the income of the endowed 
estate forthe remuneration of the mana- 
ger will not invalidate the endowment 
either as a whole or as to the extent of the 
income so ressrved. So also, it has been 


(59) 42 Ind. Cas. 225; A. L R. 1917 P. O. 177; 
44 1 A, 187; 20 0.0. 200; 39 A. 553; 21 0. W. 
N. 953; 22 M. L. T. 52; 19 Bom. L. R, 687: 
(1917) M. W. N. 605; 26 O. L. J. 309; 4 O. L.J. 
386 (P. C). A 

(60) 63 Ind. Gas, 34; A. I, R. 1921 P. O. 20; 
48 I. A.143; 43 A, 291; 25 O. W. N, 961; 14 L 
W, 633 (P. 0). : 
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held by the Judicial Committee in the 
case .of Ganenzra Nath Das vy. Surendra 


-Nath Das (61) that a provision for the 


residence of the shkebait in apart of the 
endowed property set apart for the family 
idols isa perfectly valid and reasonable 
provision, Inan unreported judgment of 
this court cited in Mr J. O. Ghose’s Bindu 
Law, Vol. 1, page 936, Banerji, J., said on a 
construction ofa grant that though.— 

“It is true that the grant in one place says 
that the village ismadedebutter property of the 
idol and. though itisalso true thatthe document 
further provides thatif it discovered that the grantee 
is neglecting the sheba he will be dismissed, when 
one looks at the substance of the thing one finds that 
the enjoyment of the usufruct is left with the 
grantee and his successors and so the property 
was held to be the property ofthe grantee and his 
successors subject to the performance of certain 
duties.” 

Thateven though a grant is nota per- 
primarily intended 
for the maintenanceof a religious endow- 
ment!there can be a beneficialiinterest in the 
grantee and his heirs by whom the endow- 
meat ia administered is sufficiently re- 
cognised in the following decisions: 
Kolandi v. Sankara (62), Rupa Jagshet v. 
Krishnaji Gobinda (63), Bishon Chand v. 
Nadir Hussain (64) Bhuggobutty Pro- 
sanna Sen v. Guru Prosanna Sen (65) 
Mahim Chand Shankar v, Hara Kumar 
Das (66) and other cases too numerous to 
mention. Of course if there are specific 
trusts the shebait will have to carry them 
out tothe letter, or ifany apecified amounts 
are to bespent for some particular itema 
of worship they too have to be spent in the 
manner directed but if the only provision 
is that the worship is to be carried on, the 
shebait ao long ashe does carry them on 
in accordance with the usage of ‘the 
particular debutter or such cuatom as 
may have attached thereto and has not 
committed acts which may amount to 
maladministration or mismanagement must 
naturally have a very large discretion as to 
what to spend and in what way. The ex- 
penses to be incurred must of course 
be consistent with the dignity of the 
endowment. The deity would not take 
or consume anything; and to take an 
extreme case of offering the income to the 


(61) 61 Ind. Cas. 323; A. I. R. 1920 P. 0,27; 24 
O. W.N. 1026; (1920) W., W. N, 559; 28 M, L. T. 458 
(P.0) 

(62) 5 M. 302, 

(63) 9 B 169. 

(64) 15 O 329; 15 I. A. 1; 5 Sar. 113; 12 Ind, Jur, 170 

o 


P.C) 
‘ (85) 25 O. 112. 
(66) 30 Ind, Cas. 798; 42 O. 561, 
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worship of the deity, the shebait distributes 


it amongst.the beneficiaries; there is hardly - 


any reason ‘to say that he has not discharg- 
ed his duty. - MG 

This is why in the case of family en- 
dowments of the present nature it has some- 
times been gaid an account from the she- 
bait isimpossible. An idea ‘of the extent 
to which shebasits 
may well.be gathered from what was 
claimed on behalf of the shebaits of a 
“public .endowment in the well known 
Dakor c3ss Manohar Ganesh v, Lakshmiram 
Gobindram (27,) and was fortunately over- 
ruled by West, J., though on the analogy 
of the law oftraste. I am not suggesting 
fora moment that: the decision is not 
absolutely correct even apart from the 
law of trusts but only quoting an extract 
from thejudgment to show the character 
of the claim:— 

“The defendantstake. the position that they as a 
body are the owners for all secular purposes of the idol 
‘whom in the spiritualsensethey serve, The offerings 
made at the -shrine, the cattle and even the land pre- 
sented by devotees are, they assert, their property free 
from any secular obligation as none has ever in 
practice or in the intention of the donors been 
annexed to the gifts by which religious merit was 
sought and gained. They held the properties thus 
acquired and have for centuries held it as a sort 
of sacred guild with-hereditary succession to the 
several members, It is not held on any trust for 
the support of ceremonies or. with any obligation 
annexed to it that_can be enforced in any secular 
court. The duty of providing a regular worship 
of the deity is ofa purely moral kind which they 
discharge merely to satisfy their consciences only 
the nature and limits of which have never been 
settled otherwise than by their own will and judg- 
ment,” f 

I should not, however, bə understood 
as suggesting that even the shebait of 
B private endowment can ever be permit- 
ted to go so far, Nowhere have the 
duties of a shebait in his relation to the 
worship of the deity been more vividly 
enumerated than in the judgment of 
Mookerji, J., in the case of Rambrahma 
Chatterji v. Kedar Nath (67), He says: 

“We need not describe in detail the normal type 
of continued worship of a consecrated” image, the 
sweeping of the temple, the process of smearing, 
the removal. of previous:day'’s offerings of flowers, 
the presentation of fresh flowers, the respectful 
oblation of rice with flower and water and other 
like practices. .It is-sufficient to state that the deity 
is in short conceived as a living being. and is, 
treated in the same way as the master of the house 
would be treated by his humble sefvants. The 
+ daily routine of life is gone through; with minute 
accuracy; the vivified image is regaled with the 
necessaries and luxuries of life in due succession 
even to the changing of clothes, the offering of cook- 
ed food and the retirement to rest.” ze 
(on) 72 Ind. Oas, 1026; A.I. R. 1923 Oal, 60; 36 O, L 
J4 . oa 
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. the case of Sudras 
.@ Brahmin priest to-do so on his behalf. 


ean think of going . 


jee v. Rumantallji (68). 
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He is thë manager of the idols pro- 
perties and is the ministrant and custodian 
of the idolitself. re 

“The person-founding a deity and becoming re- 
sponsible for these.duties is de facto and in common 
e responsibility is of 
course maintained by a pious. Hindu either by the 
personal performance‘of the religious rites or‘ds in 
by the employment of 
Or the 
founder, any time before his death or his successors, 
likewise, may confer the office of shebait on another"; 
aa Mullick v. Pradyumna Kumar Mullick 

0). 

Appointed by the founder of the en- 
dowment in wacom and whose heirs all 
these duties lie he is but an “attorney” 
and not unhappily is that word used in 
the will that is under consideratipn, As 
was said by Lord HKobhouse in Greedharee- 


fee oe 
«ot 


4 


“According to Hindu Law when the ‘ownership of 
a thakur has been founded the shebaitship is held to 


_ bé vested in the heirs of the founder in default of 
evidence that he has disposed of it otherwise or 
‘there has been some usage, course of dealing or 


some circumstances to show a different mode of: 
devolution.” ; 

And as the Judicial Oommittee has 
pointed out in the case of Pramathanath 
Mullick v. Pradyumna Kumar “Mullick 
(80), a similar principle appears in Jagan- . 
nath Prosad v. Runjit Singh (69), She- 
oratan Kunwari v. Ram Pargash (10) and 
Jai Bansi v. Chattar Dhari Singh (71) 
Peet Knuwar v. Chatter Dhari Singh (72). 
That this rule must from the very nature 
of the right be subject to the condition 
that the devolution in the ordinary line 
of descent is not inconsistent with or 
opposed to the purpose the founder had 
in view in establishing the worship, is 
emphasised by the decision of the Judicial 
Oommittes in the case of Mohan Lalji v. 
Gordhan Lalji (73), Inthe case of Rama. 
nathan Chetti v. Murugappa Chetti (51) in 
which the office of manager of a Hindu 
temple was vested by inheritance in eight 
male descendants of the last holder by 
his two wills, four by each, Lord 
Macnaghten said : 

“The manager is by virtue of his office the 
administrator of the property attached to it. As 


regards the property the manager is in the posis 
tion of a trustee. But as regards the service of 


(68) 17 O. 3; 16 I. A. 137; 5 Sar, 350; 13 Ind, Jur, 211 
P.O 


(69) 25 0.354, 

(70) 18 A. 227; A. W. N, 1896, 87. 

(71) 5B, L, R. 181. 

(12) 13 W. R. 326. 

(73) 19 Ind. Cas. 387; 35 A. 283; 40 I, A. 97; 17 O. §W, 
N. 14l; 11. A. L. J. 548; 17 O. L. J.612: 15 Bom, 
L R. 606; (1913) M. W. N. 536; 14 M. L. T. 27 (P, 


0.) Ar 
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. a 
the temple and the duties that appertain to 16 he - 


is rather in the position of the holder of an office 
or dignity which may.have been originally conferred 
on 8 single individual, but which in course of 
time -has vested by descent in more than one 
person.” 

It has now been held by all the Indian 
Oourts. that when the shebaitship, does 
revert “to the heira they. hava the right 
to nominate a fresh shebait, presumably 
on the ground that the right of nomina- 

- tion is appurtenant to the right of manage- 
ment: see Boidyo Gouranga Sahu v. Sudevi 
Mata (74). Where, however, a course of 
devolution has been proved which makes 
it certain that the usage has not been 
according to the ordinary rules of Hindu 
Law a-plaintiff seeking to be declared a 
shebait cannot succeed under such rules: 
Janoki Debi v. Sri Gopal Acharjya ¢75). 
Shebaitship in its true legal conception 
involves two ideas: the ministrant of 
the duty and its manager, it is not & bare 
office but an cffize together with certain 
rights attached to it. A shebait’s position 
towards the debutter property is not similar 
to that in England of a trustee towards the 

trust property, it is only that certain du- 
ties have to be performed by him which 
are analogous to those of trustees. La Pro- 
sonna Kumar Debya v. Golap Chand Babu 
(76). their Lordships did not say that the 
powers of a shebait are in all respects the 
same as thoseof the manager of an infant 
heir as defined by Knight Bruce, L. J., in 

Huncoman Pershad Panday v, Babooee Mun- 
raj Koonweree (77), but only this that ia 
this respect, namely, in reapect of the power 
to bind theidol’s estate by making a joan, 
that such power was analogous to that of 
the manager of an infant heir. And their 
Lordships further ssid: 

“Tt is only in an ideal sense that property can be 
gaid to belong to an idol: and the possession and 
management of it must inthe nature of things be 
entrusted to some person as shebait or manager. It 
would seem to follow that the person so entrusted 
must necessarily be empowered to do whatever 
may berequired for the service of the idol, and for 
the benefit and preservation of its property atleast 

2 a great a degree as the manager ofan infant 
elr, 


Sufficient has already been said before 
to establishjthat the shebait deals with the 
property in his custody or management 
as if he has some property, though not the 


{74)41 Ind. Oas. 589; 40 M. 612; 32 M, L. J. 597! 
(1917) M. W. N. 429, 

(75) 101. A. 32; 90. 766; 13 O. L, R. 30; 4 Sar. 411; 
4 Ind. Jur, 218 (P. O) 

(76) 2 I. A. 145; 4 B. L, R. 450; 3 Sar. 449; 23 W. R. 
253; 3 Suther 102 (P, O.) 

(77) 6 M. J. A. 393; 18 W. R. 81 n; 2 Suth, 29; 1 Sar, 
52; 19 E. R. 147; Sevestra 25 N, 


 MONOHAR MSKERJBE V. BHUPENDRA NaTH, 
“full rights of property, in it, the legal pro- 


563 


perty vesting inthe idol though he cannot 
alienate-the property of the deity except 
for legal necessity he may create proper 
derivative tenures and estates conformable 
to usage: Maharani Shibessuri Debi v, Mothoo- 
ranath (78), andan alienation without necas- 
sity will enure only for the period of the 
tenure of office: Abhiram Goswami v. Shy- 
ama Charan Nandi (79), Palainappa Chet- 
ty v, Devasikamony Pandara (80) and Vidya 
Varuthi Thirtha v. Balusami Ayyar (14) as 
though he were a limited owner. [i is ia him 
and not in the idol that the right of suit is 
vested and it is his minority that counts for 
the purpose of limitation: Jagadindra Nath 
Roy v. Hemanta Kumari (55). In the case of 
Greedhreejee v. Ruman Lolljez (68) in which 
a person as plaintiff claimed to bea right- 
ful shebait and as an incident thereto claim- 
ed the thinga which had been offered to 
ths idol and the possession of a temple 
in which the idol had for some time been 
located, Lord Hobhouse said: 

“Eyen apart’ from paras. 6 and 7 of the plaint 
which expressly put forth his spiritual character as 
the foundation of his claim, the nature of the suitis 
for the proper conduct of Thakur’s worship. It rests 
quite as much on the right of the Thakur to have 
the conduct of his worship and his own custody 
placed in the right hands as upon the personal right 
of the plaintiff to the property.” ; 

The endowment we are now congidèr- 
ing was before the Judicial Commities 
in the case of Peary Mohan v. Manohar 
Mukerji (81) and the office of the shedait 
of this endowment was in thatcase des. 
cribad by their Lordships as an ofise 
made up of the closs intermingling of 
duties and personal interest. Peary Mo. 
han's case (81) was one of the cases cited 
before the Judicial Committee in the case 
of Srinivasa Chariar v. Hvalappa Mudaliar 
(19), which wasthe case of the Daarama- 
karta of atemple. Their Lordships said: 

“The position Dkarmakarta is not that of a shebait 
of areligious institution or of the head ofa mutt. 
Those functions have a much higher right with 
larger power of disposal and administration and 
they have a personal interest of a beneficial cha- 


(78) 13 M. L A. 270; 13 W.R, 18; 2 Suth. 300; 2 Sar, 
28 


(79) 4 Ind. Oas. 449; 36 O. 1003; 36I, A. 148; 100, 
L.J. 284; 6A. L. J,857; 11 Bom, L. R. 1233; 19 M. 
L. J. 530; 14 C. W.N. 1 (P. G.) 

(80) 39 Ind. Cas. 722; A. I. R. 1917 P. O. 33; 44 I. A. 
147; 40 M. 709; 21 0. W. N. 729; 15 A.L. 5.495; 
1P. L. W. 697; 33 M. L. J. 1; 19 Bom, L. R. 567; 23 
M.L. T.1; (1917) M. W. N. 507; 26 O. L. J. 153; 6 L. 
W. 222 (P. O) 

(81) 62 Ind. Cas. 76; A. I. R.1922 P. O. 235; 481, 
A. 258; 48 O. 1019;34 0. L J, 86; 41 M.L. J. 68; 14 
L, W. 10k; 23 Bom. L. R. 913; (1921) M. W. N, 554; 19 
A. L. J. 173; 2 P, L. T, 725; 260, W. N, 133; 30 M. L. 
T, 24 (P. 0.) 
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< racter. In the very learned judgments delivered in 
Vidyapurna Thirtha Swami v. Vidyanidhi (18) the 
distinction between these functionaries is explained.” 
Such being the nature of the ‘right of a 
shebatt in Hindu Law it is impossible to re- 
gard it as anything else than property with- 
in the mearing of that law. In the case 
of Trimbak v. Narayan (7) the learned 
Judges of the Bombay High Oourt while 
desling with 8 question of limitation said: 
“We think that an endowment of this nature where 
the founder has vested in a certain family the manage- 
ment of his endowment, each member of such family 
succeeds to the management to use technical language 


‘per formam doni, his right being unaffected by what 
his predecessor does,” 

_ The doctrine was examined by the Judi- 
cial Committee in the case of Gnana 
Sambhanda Pandara Sannadhi v. 
Velu Pandaram (1), The facts of that 
case would appear from the judgment 
of the Madras High Court reported. in Velu 
Pandaram*y, Gnana Sambandha (82), From 
the facts as reported there the 
ing appears: 

“The charity in question was alleged to have been 
founded by the ancestors of the plaintiff and defendant 
No.2 and the lands deséribed ‘in the plaint schedule 
attached to it were granted by them for the use of the 
charity in order thatthe income thereof might;be appro- 
-priated and employed for the worship and the cele- 
- bration of certain festivals. It was further alleged 
that:it had been arranged that the management of 
this charity “and the property so granted should 
vest in the members of their own family from gener- 
ation to generation.” 


It does not appear that there were any 
emoluments expressly attaching to the office 
of the manager. Shortly put, the claim of 
the. plaintiff was to get rid of two aliena- 
tions each of a half shareof the manage- 
ment—one made in 1860 by the mother and 
guardian of defendant No. 2 Ohockelinga’s 
father in favour of the predecessor-in-title of 

, defendant No, 1 Gnana Sambandha and the 
other made by his own father Nataraja in 
1869 in favour of said defendant No. 1. 
Nataraja died in 1884 leaving the plain- 
tiff, his son, a . minor. The plaintiff was 
born in 1873 or 1874, four or five years 
after the saleby Natarsja and attained 
majority in-1891, The plaintiff sued the 

“two defendants to establish his right to 
the management of an endowment con- 
nected-with-a temple and to the possession 
of the lands forming its endowment either 
‘absolutely or jointly with Ohockalinga, 
The plaintifi's contention was that the en- 
dowment hed been founded by the ancestors 
of him and defendant No. 2, that it was ar- 

. ranged that only the members of their family 
should hereditarily hold the properties, 


(82) 19 M. 243; 6 M. L, J. 39 
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that he did not derive his‘tights from or 
through his father Nataraja, that on the 


. death of Nataraja:in :834-a fresh right to 
< gue accrued to him and. limitation began 


torun from that date or rather from the 
dats on which he attained majority. The 
trial:Ocurt held that the plaintiff was en- 
titled to recover his father’s half-share in 
the management but that his claim to the 
other half share which had belonged to 
defendant No. 2's father was barred. That 
Court passed a decree giving the plaintiff 
joint possession of the management., and 
property with defendant No.1. Onappeal, 
the High Court held that the right of the 
plaintiff accrued onthe death of his father 
and not before andin that view’ made a 
decree in his favour entitling him- to the 
sole management and possession of the en- 
dowmentand its properties. On appeal to 
the Judicial Committee, their Lordships 
fiest of all premised the position that not- 
withstanding the assignments title remain; 
ed with Ohockslings and Nataraja, but the 
possession which the purchaser had taken 
was adverse to them. This necessitated a 
consideration ofthe question of limitation. 
They first of all took up the question 
of Ohockalinga’s title and held that under 
Art. 1:4, Sch. 2, Act XV of 1877, 
Chockalinga had 12 yeara from the date 
of the assignment or three years from his 
attainment of majority to sue for the office, 
that he had not done £o, and so his title 
was extinguished. They then said: 

“Their Lordships are of opinion that there is no 
distinction between the office and the property of the 
endowment. The one is attached to the other; but 
if there is, Art.144 of the same schedule is ap- 
plicable to the property. That bars the suit after 12 
years’ adverse possession.” Se 

Up tothis point their Lordships were 
dealing with Ohockalinga’s title, and they 
held that Chockslinga had lost his title to 
the office under Art, 124, and as he could 
not recover the office he could not also 
recover the property because the one is 
attached to the other, butif the two are 
not attached to each other and are sepa: 
rate then also he could not recover the 
property by reason of Art. 144. Their 
Lordships then said that Nataraja also was 
barred and his right was extinguished. 
It is clear that the only way in which the 
plaintiff Velu could succeed was by show. 
ing that he did not claim through his 
father Nataraja. On his behalf reliance 
was placed on Trimak’s case (7) in which 


.the view was taken that when the founder 
-of an endowment, has- vested in a family 


the management of it, each member 
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sueceeds to the management rerformam 
doni, and if this principle be correct, Vela 
could found his right to the management 
on his father’s death not as having been 
inherited by him from his father but in- 
dependently of him and say that though 
Ohockalinga and Nataraja were barred, he 
was not. Their Lordships proceeded to 
deal with this position. They held that as 
the origin of the endowment is not known 
it was to be assumed as having been by a 
gift from the founder. They held that as 
it was a gift and Tagore case (2) applying 
to it, the Hindu Law did not permit the 
creation of successive life estates in it, and 
so Velu’s contention as well as the view 
propounded in Trimbak's case (7) on which 
it was” founded, namely, that such succes- 
sive holder might claim per- 
formam doni, could not prevail. So 
far, there was no decision in their Lord- 
ships’ judgment as to what was the cor- 
rect position for Velu to take under the 
Hindu Law, namely, whether he took 
from his father or whether he from the 
founder, Bo far, their Lordships had oniy 
gaid that under the Hindu Law he could 
not possibly cay that he took through his 
father because such an estate in him would 
contravene GanendraMohanTagore v. Jutten- 
dra Mohan Tagore (2). Then their Lordships 
proceeded to say: 

“The respondent Velu can only be entitled as 
heir tohis father Nataraja and from and through 
him and consequently his suit is barred by Art. 124. 
In their Lordships’ opinion the ruling in v. Ganendra 
Mohan Tagore v. Juttendra Mohan 
Tagore (2) is applicable to an hereditary office 
and endowment as well as to other immovable 
property.” | 

The question is, what does this pro- 
nouncement mean? The order of reference 
takes the view that 

“their Lordships do nomore than put a construc- 
tion on the Limitation Act and apply Art. 124 to the 
case of an office whichis hereditary in the ordinary 
Hindu sense,” 

With very great respect I venture to 
think that the passage in the decision 
just quoted goes furtherthan that: in my 
opinion it means that the only title 
which would be a good title in Velu would 
be one claimed by him as heir of his 
father and from and through him, but 
that to sucha claim Art. 124 was a bar, 
And I think their Lordships made it fur- 
ther clear by pointing out that Ganendra 
Mohan Tagore v. Jutiendra Mohan 
Tagore (2) was applicable to an heredi- 
tary office and endowment as well as to 
any other immovable property thus nega- 
tiving the ‘possibility of. a title per for- 
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mam doni being setup, In my judgment 
‘this decision directly decided that the 
rule in Tagore’s case (2) appliesto such an 
office as. that of a shebait and it is not 


:reasonable to read it merely as deciding a 


question of limitation, There is no doubt 
whatever that the aforesaid decision of 
the Judicial Committees has always been 
understood as meaning that Ganendra 
Mohan Tagore v, Juitendra Mohan 
Tagore (2) is applicable to such an estate 
as is involved in a hereditary offi3s at- 
tachedto an endowment. A few decisions 
of this Court only may briefly be referred 
to in this connexion. Gopal Chunder 
Bose v. Kartick Chunder Dey (83) in 
which ia iaterpreting a will Macpherson 
and Hill, JJ., negativad a contention be- 
fore them that they were merely consi- 
dering an „appointment of persons to 
superintend an endowment and not deal- 
ing with an actual bequest or gift of 
immovable property, saying that it 
would appear from Gnana Sambandha’s 
case (1) that the ruling ia Tagore’s casz (2), is 
applicable toa hereditary offica and endow- 
ment as well as to other immovable pro- 
perty. Aud Lord Macnaghten in affirming 
that decision observed that the High Oourt 
had givena perfectly correct interpreta- 
tion of the will and no other interpretation 
was possible. Ganendra Mohan Tagore v. 
Jattendra Mohan Tagore (2) was not 
applied in the case of an endowment in 
Manorama Dasi v. Kali Churan Banerji 
(83), not because it wasnot applicable but 
because the contingency which would 
make the disposition bad had not yet come 
topass. In Ram Chandra v. Ram Krishna 
(47), Gnana Samlandha's case (1) was relied 
upon, in the case of the shebait of a 
Mitakshara debutter, as indicating that 
the same rule applies to a haraditary office 
astothe family property. Ia the case of 
Bissessur Prasanna Sen v. Bhagabatt Pra- 
sanna Sen (85), while it was affirmed that 
under Gnana Sambandha's case _ (1), 
Tagore’s case (2) applied to a hereditary 
office such as that of a shebait, 
on the facte as they actually stood 
the provision did not offend the rule. It 
was applied in Kunjamani Dassi v. 
Nikunja Behari (86), a case of a family 
debutter, holding that Gnana Sambandha's 
case (1) was an authority for its application 
(83) 29 O. 716 (P. O.) 
(84) 31 O. 166; 8 O. W. N. 273, 


85) 3 O. L. J. 606. 
re (a6) 32 Ind. Cas. 823; 22 O., L, J. 404: 20 0. W. N. 
314, 
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In Ram Chatterjibrahma v. Kedarnath (67), 
it was held thata share in the Bhoge or 
food offered-to the deity was not sn interest 
in property and so the rule did not. apply. 
In Pramatha Nath Mukerjee v, Anukul Chan- 
dra (3) on a review of many of the previous 
decisions if was affirmed that Gnanga 
Sambandha's case (1), was æ distinct and 
clear authority for the application of the 
rule. There are only two decisions in 
which a different view has been taken of 
the applicability ot the rule. In the case 
of Mathuranath Mukherjee v, Lakhi Narain 
Ganguli (10), while considering that the 
managership of an endowment is “pro- 
perty” a distinction was made on the 
ground that 

“it was property of a special kind, the manager 
having in theory no beneficial interest in the 
endowment and a view was taken that the rule in 
Tagore’s case (2) wasa general rule to which there 
may be exceptions, and that the nomination 


ae shebaits was. an exception to that general 
rule.’ 


‘Lhe judgment was delivered by Richard- 
son, J., who got over Gnana Sambhandha’s 
case (1) 88 being a decision on the ques- 
tion of limitation only, and observed: 

“The observation (meaning in Gnana Sambhaudha's 
case (1)], has little orno bearing on the question 
with which we have to deal. We -are not dealing 
with the nature of the estate which a shebait takes in 
his office but with the question whether the widow 


could lawfully appoint defendant No.1 to be her 
successor.” ` 


“With the utmost respect I venture to 
think that the distinction is unauthorized 
and I also confess that I do not follow what 
the last portion of the observation quoted 
above-exactly means. Inthe case of Sri. 
pati Chatterjee v. Khudiram Banerji (4), 
Ohakravarty, (Greaves, J, concurring), 
expressed the view that the shebait has 
no right to the property but is merely an 
officer with the rights and limitations ap- 
plicable to the guardian of a minor and 
that the rule in Tagore’s case (Y) does not 
apply to the appointment of shebait of a 
family Thakur. The learned Judge was to 
a considerable extent-pressed by a text 
which he referred to in support of the 
proposition that a giftto a Thakur can- 
not be misappropriated. In Colebrooke's 
Digest Vol. 2, Oh. 4,8. 2. Art, I-37 the 
text appears thus:- | 

But he who.seizes the subsistence of priests, whe- 


ther given by himself or by another, is born of a 
reptile in ordure for fifty thousand years.” 

Oclebrooke’a comment on it is as {cl- 
lc ws: i 

“It is shown by texts cited in the Ekadasitatwa 
(38 and 39) that a man seizing holy property iè gwl- 
ty of crime equal to the murder of a priest; and 
seizing the property of a kshatriya and the rest he 
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is guilty of acrime equal tothe murder of a solditr 
and so forth,” 


The text in my judgment has no applica- 
tion to the caseof a shebait who fails not 
to perform the duties attached to his 
office but who after performing the wor- 
ship of the deity with gift made in: his 
favour takes such temporal benefits out of 
them as is not forbidden by Jaw but is 
sanctioned by usage or custom, The text 
aa already etated, was referred to in the 
case of Kesnanand v. Nursing (41). 

As observed by the Judicisl Committee 
in the case of Vidya Varuthi Thirtha v. 
Balusami Ayyar (14), there are two systems 
of law in force in India, both self-contained 
and both wholly independent of each other, 
and wholly independent of foreign and out- 
side legal conceptions and it would be a 
serious inroad into their rights if the 
rulesof Hindu and Muhammadan Laws were 
to be construed with the light of legal 
conceptions borrowed from abroad, 
unless where they are absolutely, go to 
speak, pari materia. The necessity of 
keeping apart the provisions of Hindu law 
as regards gifts has also been emphasized 
by tke Judicial Oommittes in various 
other cases amongst which may be refer- 


red Tagore v. Tagore (2), and also 
of the cass of tbe very debutier 
in Peary Mohan v Manohar Mukerji 


(81). Andin the case of Muhammad Rus- 
tam Ali v. Mustaq Hussain (87), Lord 
Buckmaster was very careful to point cut 
that arguments based upon a supposed 
position as heads of religous endow- 
ments—in that case a muttawali—makes a 
strong appeal to those who are accustomed 
to administer the Haglish law with regard 
to the trustees, The questions raised 
therefore have to be decided on notions 
of HinduLaw. And giving them the best 
consideration I can, I have come to the 
conclusion that the questions referred to 
us should be answered as follows: 
Q.1—A. Yes, but eubject to the res- 
triction that he cannot create any estate 
unknown or repugnant to Hindu Law. 


—A., Yes. 
Q. 3,.— A. Yes, 
Q. 4 —A, Mo. 
Q.5—A Yes. 
Q. 6.—A. Yes. 


Q. C. Ghose, J.—I was a party to the 
order of reference inthis case: but having 


(87) 57 Ind, Oas. 329; A. I. R. 1921 P. O. 105; 47 I. 
224; 42 A. 609; 39 M, L. J. 263; (1920) M. W.N. 
12 L. W. 539; 18 A. L. J. 1089; 28 M. L. T. 2205; 3 


3 


O. L. J, 471; 25-0. W. N. 122; 1 P: W. R. 1921 (P, O.) 


1933 


hesti an opportunity of hearing the ful- 
ler discussion that has taken place before 
us and having had the advantage of read- 
ing the judgment prepared by my learned 
brother Mukerje, J., 1 agree with him 
in the answers which he proposes to 
give to the questions set out in the order 
of reference. 

Mitter, J.—I have had the pleasure and 
advantage of seeing beforehand the 
judgment of my learned brother Mukerji, 
J., which has just been read. I concur 
with him that the answers to the ques- 
tions referred to the Fall Bench should 
be as he has stated and I agree with the 
reasons upon which he has based those 
answers. The questions referred to 
the Full Bench are involved in 
some difficulty. The difficulty is partly 
occasioned by the fact that principles 
which at first sight seem to be in conflict 
have to be interpreted and reconciled. The 
language used in some of the casesin des- 
cribing a shebait as a trustee has also 
contributed to the difficulty. The words 
shebait and trustee are used as synony- 
mous and convertible terms not only in 
the early decisions but also in the ob- 
servations made by such great authority 
on Hindu Law as Mr. Mayne; the diffi- 
culty is further enhanced by the paucity 
of Hindu Law texis as to the true nature 
of the office of the shebait of a Hindu 
deity, But, notwithstanding the difficul- 
ties to which I have referred, on the state 
of the authorities which have been discus- 
sed in véry great detail by my le:rned 
brother Makerji, J., it is impossible to 
arrive at any other conclusions than those 
reached by him. I desire to draw promi- 
nent attention to the fact thet the nature 
of the office of shebait of this very 
debutter estats created by Jaga Mohun 
Mukherji in the year 1840 w:s described 
by their Lordships of the Judicial Com- 
mittee of the Privy Oouxcil in terms which 
would go to show that a shebait of a 
Hindu deity is not abare trusteein the 
English sense of the term. Lord Buck- 
master who delivered the judgment of 
the Judicial Oommittee in the case expres- 
sed himself thus: 

“The ground for removing a shebait from his 
office may not be identical with those upon which 
a trustee would be removed in this country. The 
close intermingling of duties and personal interests 
which together make up the office of shebait may well 
prevent the closeness of the analogy”: see Peary 
Mohan v. Monohar Mukerji (81). 


As has beeu observed in Vidya Varutht 
Thirtha v. Balusami Ayyar ( 14), 
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“When the gift is directly to an idolor temple, the 
seisinto complete the gift is necessarily effected by 
human agency. Called by whatever name, he is only 
the manager and custodian ofthe idol or the institu- 
tion. In almost every case he is given the right to a 
part of the usufruct, the mode of enjoyment and the 
amount of the usufruct, depending again on usage 
and custom.” 


From these observations of their Lord- 
ships of the Judicial Oommittee in 
Vidya Varuthi Thirtha v. Balusami Ayyar 
(14) it would seem to follow that a 
shebait has some sort of beneficial interest 
in the endowment or the debutter estate. 
I agree therefore that the right of a shebait 
is some sort of property under the Hindu 
Law, although it is not necessary on the 
terms of the referencs to determine the 
precise nature of the property. The office 
of shebait in the present case is an 
hereditary office and the ruling in Tagore 
v. Tagore (2) has been made applicable 
to an hereditary office and endowment as 
well as to other immovable property by 
their Lordships of the Judicial Committee 
of the Privy Council in the case of 
Gnanasambanda Pandara Sannadthi v. Velu 
Pandaram (1), The rule of succession 
therefore to the shebatship laid down 
by Jaga Mohan Mukherji in so far as it 
created anestate unknown to the Hindu 
Law must be regarded as ineffectual in law. 

Guha, J.—I agree entirely with my 
learned brother Mukerji J, in the answers 
he has given to the questions referred to 
the Fall Bench. I also agree with the 
reasons stated by my learnad brother and 
the conclusions arrived at by him in his 
judgment. 

M. ©. Ghose, d.—I agrea with the 
judgment of my learned brother Makesji, J. 

N/a Reference answered, 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appsat No. 
597 of 1932 

Decambar 22, 3932, 


Tapp, J, 
THAKAR SINGH—Puatntirr —APPRLLANT 
versus 

SANT SINGH AND cranes—Derenpintg 

—RE3PONDENTs. 

Hindu Law—Partition—Suit for partition of coms 
mon properties—Grandsons, if necessary parties— 
All common properties not included—Suit, if liable to 
be dismissed. 

Ina suit for partition instituted by the member 
of a joint Hindu family the grandsons may be proper 
parties butthey are not necessary partiés if their 
interests are represented in the suit by their father. 

A suit for partition ofcommon properties, and not 
joint properties, isnot liable to be dismissed on the 
ground that the suit did not include all the common, 
properties available for partition. 
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Miccellaneous Second Civil Appeal from 
an order of the District Judge, Jhang at 
Sargodha, dated the 7th January, 1932, 
reversing that of the Junior Subordinate 
Judge, Jhang, dated the 3rd August, 1931, 

` Mesers. Fakir Chand and Chandra Gupta, 
for the Appellant. 

Malik Muhammad Amin, for the Re- 
Bpondents. 

Judgment—tThe plaintiff Thakar 
Singh brought a suit, out of which this 
appeal arises, for partition of his one third 
share in a house situatein Maghjana, Taheil 
and: District Jhang. He impleaded as 
defendants his brother Sant Singh and the 
two sons and grandson of a deceased 
brother Bhagwan Singh. The defendants 
pleaded that the plaintiff should have 
included in his suit for partition another 
house which was jointly owned by the 
parties and also impleaded plaintiff's two 
sons and the three sons of Sant Singh defen- 
dant as defendants, In the trial Court this 
plea prevailed and the suit was dismissed. 
On appeal, however, the learned District 
Judge held that the dismissal of the 
suit was wrong and plaintiff should have 
been afforded an opportunity of amending 
his plaint both in regard to parties and as 
to the inclusion of the second house, He 
accordingly accepted the appeal and 
remanded the case to the trial Gourt for 
compliancewith his order. The plaintiff 
was also directed to bear the costs of 


Mr. Fakir Ohand on behalf of the plaint- 
iff-appellant contends that, though the sons 
of the defendant Sant Singh and the sons 
of the ‘plaintiff might be proper parties, 
they are not necessary parties, and that it 
was not necessary to include the second 
house in the suit as neither of the houses 
was joint family property but common 
property. For his first contention he relied 
Digambar Mahton v. Dhanraj Mahton (1) 
and Lal Chand v, Sheo Gobind (2). He alo 
cited Atma Ram v, Banku Mal (3) In the 
earlier Patna decision it was held that in a 
suit for partition instituted bya member of 
a joint Hindu family the grandsons may be 
proper parties, butthey are not necessary 
parties if their interests are represented in 
the suits by their father, To much the 
same effect is the later Patna decision while 


(1) 67 Ind, Oas, 156; 1 Pat, 361; 3P.L.'T. 238; A. I. 
R. 1922 Pat. 96. | 

(2) 121 Ind. Oas.‘330; A. I. R. 1929 Pat, 741; 8 Pat. 
788; Ind. Rul. (1930) Pat. 106; 11 P. L. T', 237. 
AA (3) 125 Ind. Oas, 369; 11 Lah, 598; A. I. R. 1930 Lah 
961; Ind, Rul. (1930) Lah, 609; 32- P. L, R, 706, 
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in the decision of this court referred éo 


above it was held that in cases relating to 
contracts by or on behalf ofa joint Hindu 


‘family the manager effectively represents 


allthe other members. -Now in the present 
care it is admitted that there was a partition 
in 1805 between the plaintiff Thakar Singh 
and his brothers andin the circumstances 
Thakar Singb, the plaintiff, and the other 
defendants are not co-parceners, It is, 
therefore, doubtful whether the sons of Sant 
Singh are even proper parties. In any case 
it seems to me that the rights of the sons of 
Sant Singh and also thoge of the sons of the 
plaintiff are sufficiently represented and 
protected by their respective fathers. 

For his second contention the learned 
Counsel for the appellant relied on Paukkiri 
Kanni v. Muhammad Manjoor Sahib (4) in 
which it was held that asuit for partition of 
common properties, and not joint pro- 
perties, is not liable to be dismissed on the 
ground that the suit did not include all the 
common properties available for partition. 
In the Madras case it was observed that 
they had not been shown thatthe objection 
founded on what is usually described as the 
plea of partial partition is available when a 
suit for division of common property, not 
joint property, is in question. After 2refer- 
ring to certain authorities in which an 
opinion was expressed against the expedi- 
ency of suits for partition of common 
property in which the whole of the property 
available for partition was not included,.the 
learned Judges further observed that. they 
had not been shown any decision that such 
suits are actually unsustainable. “They 
pointed out also that it was always open 
to the defendant in such a case, if he 
thought himself prejudiced by the exclu- 
sion of any property, himself to bring a 
suit in respect of it and have it tried with 
the suit already pending. 

Now it seems clear from the facts given 
above that the plaintiff and the defendants 
do not constitute a coparcenary and the 
house in suit and thesecond house do not 
constitute coparcerary property. They 
are Common property. In view of the above 
facts and in accordance with the authorities 
cited above I hold that, whilethe two sons 
of the plaintiff and the sons ofthe defend- 
ant Sant Singh may be proper parties they 
are not necessary parties to the suit and 
that the second house, of the greater 
portion of which plaintiff is in possession 

(4) 75 Ind. Oas, 334; 46 M. 844; (1923) M. W. N. 565; 


45M. L. J. 321; 18 L. W. 345; 33 M. L.T. 44; A, L R, 
1924 Mad. 124, 
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ard Sant Singhofa smaller portion, need 
not be included in the suit, 


For the reasons given above the plaint. 


does not require amendment and setting 
aside the order of the lower Appellate Court 
I order that the suit be proceeded with on 
the plaint as presented tothe court, LIleave 
the parties to bear their own costs in this 
court and the lower Appellate Court. 

4. Order set aside. 


LAHORE HIGH COURT. 
Second Oivil Appeal No. 1677 of 1932. 


. December 5, 1932, 
Tapp, J. 
RUP OHAND AND ANoTaER—PLAINTIFES 
— APPELLANTS 
versus 
BELI RAM AND ANOTHER— DEFENDANTS 
— RESPONDENTE. 


Stamp Act (II of 1899), ss. 85, 86—Instrument mot 
duly stamped—Admission of, in evidence, as acknow- 
ledgment—Appellate Court, if can interfere—Limi- 
tation Act (IX of 1908), s. 19. 

In accordance with the provisions ofs. 35 of the 
Stamp Act, an instrument not duly stamped cannot 
be admitted in evidence for any purpose whatsoever, 
But it is not concerned with the use to which a 
document not duly stamped is put, once it is ad- 
mitted. 

Where the trial Oourt, holding that a promissory 
note was inadmissible in evidence not being 
duly- stamped as such, nevertheless admitted 
itinvevidence as a validly stamped acknowledg- 
ment, under s. 190f the Limitation Act: 

‘Held, that the Appellate Court was debarred 
under s. -36 of the Stamp Act from interfering inthe 
matter. 

“Second Oivil Appeal from the decree of 
the District Judge, Amritsar, dated the 25th 
May 1931, reversing that of the Subordi- 
nate Judge, Second Olass, Amritsar, dated 
. the 12th January, 1931, 

Messrs. Nawal Kishore and Mehr Chand 
Sud, for the Appellants. 

Messrs, J. G. Sethi, and H.J. Rustomji, 
for the Respondents. 

Judgment — Plaintiffs’ suit for 
recovery of Rs. 2,00) was decreed by the 
trial Oourt but on appeal the learned 
District Judge dismissed the suit on the 
ground that it was barred by time as the 
promissory note which was relied on as 
an acknowledgment under s. 19 of the 
Limitation Act, not being duly stamped 
was inadmiesible in evidence for that 
purpose. 

The document in question isa demand 
promissory note for Rs, 2,100 admittedly 
executed by the defendants on the 30th 
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March 1925. It bears an “India Postage 
and Revenue’ stamp of one-anna an an 
he 
trial Court while holding that it was in- 
admissible in evidence as a promissory 
note not being duly stamped as such never- 
theless admitted it in evidenceas a validly 
stamped acknowledgment under s. 19 of 
the Limitation Actand thereby extending 
limitation. 

The learned District Judge rightly held 
in accordance with the provisions of 
8.35 of the Stamp Act that an instrument 
not duly stamped cannot be admitted in 
evidence for sny purpose whatever. The 
correctness of this view is admitted by 
the learned Oounsel for the appellants, 
but he contends that the document hay- 
ing beep once admitted, though wrongly, 
the Appellate Court was debarred under 
s. 36 of the said Act from interfering in the 
matter. 

The learned counsel for the defendants- 
respondents concedes that s. 36 precluded 
the lower Appellate Oourt from question- 
ing the admission of the document but 
urges that the documentisa simple and 
not a compound one and therefore, could 
not bə classed and used as an acknow- 
ledgment. Oounsel further submits , that 
it is open to him to raise this conten- 
tion and for an Appellate Oourt to con- 
sider and determine this question. 

lam unable to appreciate the argu- 
ment for it seems to me that adocument 
can only be used when it is admitted 
and having been admitted, though wrongly. 
it is theadmission which cannot be called 
in question under s. 36. Section 35 of 
the Stamp Act is not concerned with the 
use to which a document not duly stamped 
is put once it is admitted: it only regu- 
lates the admission of such a document 
and declares in no uncertain terms that 
it cannot be admitted in evidence for 
any purpose. In the words of Lord 
Collins quoted just before the preface to the 
8th Edition of Donogh’s Indian Stamp Act, 
what the Act 

“deals with is not the bargain which arises out 


of the consent of the parties but the instrument 
which records that bargain.” 


I do not think it necessary in the 
circumstances to discuss the various 
authorities cited by Mr. Ssthi as to the 
distinction between simple and compound 
instruments and a collateral purpose and 
a collateral matter. 

Suffice it to say that the document 
while wrongly admitted by the trial Court 
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this admission could not be questioned by 


the Appellate Oovrt. 
The document operating as an acknow- 


ledgment under s. 19 of the Limitation- 


Act admittedly extended time aad ths 
suit was thereafter not barred. 

-For the aforesaid reasons I accept the 
appeal and setting aside the decree of 
the lower Appellate Oourt restore thatof 
the trial Court with costs throughout, 

A. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Miscellaneous Oase No. 19 of 
1932, 

August 18, 1932. 
Maonair, J. C , AND SUBHEDAR, A.J. O., 
In re Mr. N. H. LOK RE, PLEADER, 

Legal Practitioners Act (XVIII of 1879), s. 18(f!— 
Proceedings under—Conviction of Legal Practitioner 
under Penal Code—Petitioner if entitled to go 
behind his conviction—Conduct leading to conviction 
not clear in judgment— Benefis of doubt. 

Where a legal practitioner has been convicted, it 
is not open to him, in appearing to show cause why 
disciplinary proceedings should not be taken against 
him, togo behind the conviction in order to show 
that he had committed no offence at law, If, however, 
the convicting judgment does not show what the 
conduct of the legal practitioner was thatled to his 
conviction, he is entitled to the benefit of any doubt. 


Miscellaneous Appeal against an order 
of the Sub-Divisional Magistrate, Umrer in 
Oriminal Oase No. 120f 1932. ` 

Messrs. M. R. Bobde and A, V. Khare, 
for the Petitioner. 

Order.—Mr, N. H. Lokre, a Pleader, has 
been served with a notice to show cause 
why disciplinary proceedings should not be 
taken sgainst him under s. 13 (f) of the 
Legel Practitioners Act in view of his con- 
viction under e. 143, Indian Penal Code. 

His Oounsel is not entitled to go behind 
the conviction in order to show that he had 
committed no offence at law. But it is 
necersary for us to consider whether or not 
the conduct of Mr. Lokre which led to his 
conviction necessitates disciplinary action. 
lf the convicting judgment does not clearly 
show what that conduct was, Mr. Lokre 
must receive the benefit of any doubt. 

The judgment of the Magistrate does not 
indicate what was the common object of 
the assembly. It seems probable that he 
considers that the assembly was unlawful 
because the Sub Inspector had ordered it 
odi sperse. This is not a correct view of 
the leaw, side 8. 151, Indian Penal Oode,and 
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the explanation, Oa tha fasts found by.the 
Magistrate, namely that the Sub Inspector 


had repeatedly commanded an aesembly 


of more than 5 persons likely to cause a 
disturbance of the public peace to disperse 
and that Mr. Lokre thereafter continued in 
the assembly, the conviction should have 
been under a. 151, Indian Penal Code The 
Magistrate has, however, stated that it is 
not conclusively proved that Mr. Lokre 
intentionally disobeyed the order to dis- 
perse. We think he means thatit is not prov- 
ed that Mr. Lokre knew that his conduct was 
opposed to the desire of the Sub-Inspector. 
The Oircle-Inspector has deposed that Mr, 
Lokre wes asking the assemblage to sit 
down and be peaceful As the Magistrate eaye, 
he should have done what he was told and 
gone away. As it has been found that Mr. 
Loker, though he acted. impradently may 
have had no evil intention, we do not 
think his conduct is such as to make it 
necessary to take action against him. 
N/a. Petition accepted, 


LAHORE HIGH COURT. 
Civil Revision Petition No 541 of 1932, 
December 7, 1932. 
BEIDE, J. 
Captain HARI KRISHNA DATTA 
—DEFENDANT—PETITIONER 
versus , 
Me. K. R. KHOSLA—PLiIINTIFF— . 
: RE8PONDENT. , ts 
Civil Procedure Code (Act V of 1908), s. 115, 0. VI, 1% 
17,0. XXXIIl, rr. 4, 8—Application for leave to suig 
in forma pauperis—Power to allow amendment—Order. 
granting application— Revision, competency of—‘Case’, 
meaning of. f 
Proceedings in an application for permission to 
sue in forma pauperis are distinct from and ante- 
cedent to the suit itself and can be looked upon asa 
case within the meaning of s. 115, Oivil Procedure 
Code, and an order granting leave to sue in forma 
pauperis can, therefore, be revised under s. 115, Sunder 
Das v. Narain Devi (1) and Bhajan Ram-Gilraj Mal 
v. Narain Devi (2), referred to. [p. 571, col. 1. 
Quere.—Whether the provisions of O. XXXIII, r, 
5, were intended to take away the general power of 
allowing amendment conferred on courts by O. VI, 
r. 17, Civil Procedure Code. Amar Nathv. Ratan 
Chand (3) and Bal Kaur v. Shib Das (4), referred to, 
ibid.) ; 
i For the purpose of O XXXIII, r. 4 (d) the court 
should not embark upon a consideration of doubtful 
questions of law and fact in order to see whether 
the allegation shows cause of action. The same re- 
marks will apply tothe question of local jurisdiction. 
U. Ba Dwe v, Mq. Lu Pan (5), referred to. [p. 571, 
col. 2.) 


Petition for revieion of an order of the 
Senior Subordinate Judge, Simla, dated 
the Lith July, 1932, 
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Mr. Shuja-ud-din, for the Petitioner. 

Mesers. S. M. Sikri and J. N. Aggarwal, 
for the Respondent. 

Judgment.—Thess ara two connected 
petitions for revision arising out of an appli- 
cation for permission to sue in forma 
pauperis. The learned Sabordinate Judge 
finding the application defective in certain 
particulars allowed it to be amended and 
eventually granted the application. The 
defendant has filed petitions for revision 
of (i) the order allowing amendment as 
well as (ii) of the final order. 

A preliminary objection is raised that 
the petitions are incompetent as the ordera 
in question were of an interlocutory nature. 
It seems to me that this objection must 
prevail in respect of the firat order which 
was clearly interlocutory. As regards 
the second order the learned Qounsel for 
the petitioner has relied upon Sunder Das 
v. Narain Devt (1) but a different view 
has been taken by this court in Bhajan 
Ram-Gilraj Mal v. Narain Devi 96 Ind. Oas. 
830 (2). Itseems to me that proceedings 
in an application for permission to sue in 
forma pauperis are distinct from and 
antecedent to the suit itself and can ba 
looked upon as a case within the meaning 
of s, 115, Oivil Procedure Oade. I accord- 
ingly overrule the preliminary objection 
so far as the second petition is concerned. 

On merits the learned Counsel for thepeti- 
tioner has urged that the learnedSubordinate 
Judge has acted with material irregularity 
in the exercise of his jurisdiction (a) in 
allowing the application to be amended 
(b) in refusing to give the petitioner 
sufficient time tə produce his evidence on 
the question of pauperism and(c) in not 
determining the objection asto the local 
jurisdiction of the court which was raised 
by the petitioner. 

As regards (a); no authority directly in 
point has been cited. It is true that O, 
XXXIII, r. 5, Civil Procedure Code, requir- 
es that the court shall reject an applica- 
tion when itis not framed and presentei 
in the manner prescribed by rr. 2 and 3 of 
that order. It is not disputed that the 
application originally presented in this case 
was technically defective and it is, there- 
fore contended that the {court was bound 
to rejecit. It is doubtful whether the 
provisions of O. XXXII, r. 5, were intended 
to take away the general power of allowing 
amendment, conferred on courts by O. VI, 

(1) 14 Ind. Oas. 240; 17 P. R 1912; 1920 P. W. R. 


1912; 261 P. L. R. 1913. 
(2) 96 Ind, Oas, 830; A. I, R, 1926 Lah. 642, 
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r. 17, Oivil Procedure Code. The view was 
expressed in Amar Nath v. Raten Chand 
133 Ind. Oas. 652 (3) that the provisions 
of O. VI, r.17 apply to O. XXXIII also 
though the remark is in the nature of an 
obiter dictum. Moreover, even if the ap- 
plication had been rejected, there was 
apparently no legal bar to the presentation 
of a fresh apvlication in the proper form, 
It is admitted that the period of limitation 
had not yet expired and it seems clear that 
the dismissal of the first application not 
beiag on merits could not operate as res 
judicata: Bal Kuer v, Shab Das (4), 

The next contention of the learned 
Counsel for the petitioner is that the 
petitioner was not allowed sufficient time 
for production of his evidence. As a matter 
of fact fourteen days were allowed. The 
court considered ali the facts of the case 
and thought that the period allowed was 
ail the circumstances. 
The court had the jurisdiction to decide 
this matter and it cannot be held that there 
was any material irregularity affecting 
jurisdiction involved in this decision. 

The last contention also does not appear 
to have forca, The learned Subordinate 
Judge has, asa matter of fact, considered 
the question of local jurisdiction and held 
that prima facie he had jurisdiction. 

It was held by a Fall Bench of the 
Rangoon High Court in U Ba Dw: v. Mg. 
Lu Pan (5) that for the purpose of 0, 
XXXIII, r. 4 (d) the court should not 
embark upon consideration of doubtful 
questions of law and fact in order to gee 
whether the allegation shows cause of 
action. Thesame remarks will, I think, 
apply to the question of local jurisdiction, 
The main point for consideration at this 
stage was that of pauperism. If it ig 
eventually found that the court has no 
local jurisdiction, the suit will, of course, 
be liable to be dismissed. 

In my opinion no adequate ground has 
been made out for interference in revision, 
I accordingly dismiss both the petitions; 
but in view of all the circumstances leave 
the parties to bear their costs in tbis 
court. 

A. Appeal dismissed, 

(3) 138 Ind. Oas. 652; A, I. R. 1932 Lah. 548; Ind, 
Rul. (1932) Jah. 514; 33 P. L. R. 733. 

(4) 56 Ind. Cas. 207; 1 L. 151. 


(5)139 Ind. Qas 265; A. I. R. 1932 Rang. 107-4 
R. 357; Ind, Rul, (1932) Rang. 183, 
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LAHORE HIGH COURT. 
Civil Reference No, 28 of 1932. 
December 19,1932, 
Tarp, J. fay St 
NIHAL OHAND—Mokrteacez— 
APPELLANT—PETITIONER 
versus 
OFFIOIAL RECEIVER, INSOLVENTS’ 
ESTATES, LAHORE,—Reeronpent. 
Civil Procedure Code (Act V of 1908),0. XLVI, r. 1— 
Reference on question of law—When permissible. 
Under r. 1 of O. XLVI of the Civil Procedure Code 
a reference to the High Oourtona question of law 
is only permissible when the courttrying the suit 
or executing the decree entertains a reasonable 
doubt. ae 
Civil Reference made by the District 


Judge, Lahore, with his No, 1588 of 2nd 
August, 1932. 

Mr. Bal Kishan, for the Petitioner. 

‘Mr. Panna Lal Bahal, for the 
dent. 

‘Order.—This is a reference by the 
District Judge of Lahore under r. 1 of O. 
XLVI, of the Code of Oivil Procedure on a 
question of law arising under the Provincial 
Insolvency Act of 1920, and relating to a 
mortgage effected by Ohiragh and others, 
insolvente, on the 17th February 1928, in 
favour of one Nihal Oband., 

‘The mortgage deed was registered on the 
26ih March, 1928 and on the ith May, 1928, 
Jowahar Singh, a creditor, filedan applica- 
tion for the adjudication of Ohiragh and his 
brothers as insolvents, as by the transfer in 
favour of Nihal Chand they had committed 
an act of insolvency. Ohiragh and his 
brothers were adjudicated insolvents on the 
2lst August, 1929, and. onthe 5th June, 
1931, the above-mentioned creditor Jowahar 
Singh applied for annulment of the mort- 
gage under e. 54 of the Insolvency Act as 
the transfer had been made within three 
months of the presentation of the petition 
on which Chiragh was adjudged an insol- 
vent. The application was granted by the 
Insolvency Judge and against this order an 
appealout of which the present reference 
has arisen was preferredto the District 
Judge. 

The point of law involved briefly is, 
whether the period of three months should 
be calculated from the date on which the 
mortgage deed was executed, namely, the 
17th February, 1928, or the date of registra- 
tion, namely, the 26th March, 1928. 

Now, under r, lof O. XLVI, a reference 
to this court on & question of law is only 
permissible when the court trying the suit 
or appeal or executing the decrees enter- 
tains a reasonable doubt, but a perusal of 


Respon- 
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the order of reference does not indicate that 
the learned District Judge entertained - any 
reasonable doubt on the question involved. 

The following extract from the order of 
reference will, I think, show this:— 

“Taking an extreme case of this kind in which a 
dishonest debtor delays registration ofa deed trans- 
ferring immovable property fraudulently in favour of 
one of his creditors for more than three months and 
commits no other act of insolvency, except this act of 
fraudulent preference, it is obvious that to apply s. 47, 
Registration Act strictly would be to deprive the 
other creditors of their right to apply under s, 9 of the 
Provincial Insolvency Act and to have the transfer 
set aside, and on the other hand to give the debtor full 
liberty to transfer all his immovable property to the 
creditors he most favours to the injury of the rest. It 
would appear that the only solution is to regard the 
transfer as taking place from the date of the registra- 
tion for the purposes of ss. 9and 54 of the Insolvency 
Act...........9uch an interpretation. is, however, 
strictly contrary tothe plain meanings of the words 
and phrases used in ss. 47 and 49 of the Registration 
Act”. 

“The equities are thus entirely in favour of 
Jowahar Singh and the law in favour of Nihal, Ohand. 
In my opinion, the equities must prevail as against 
narrowly interpreted law and Jowahar Singh should 
succeed in having the transfer set aside.” 


The conclusion to be drawn from the 
above,in my opinion, is that the learned 
District Judge was faced with the problem 
of having to decide between law and 
equity, and that he preferred the latter to 
the former. No reasonable doubt appears 
to have existed as to the application of s», 
47 of the Registration Act in the matter and 
it was for the learned District Judge to 
decide and not this court whether equity 
should prevail over law or vice versa, 

A further question arises as to whether 
any decision arrived at by the learned 
District Judge in the appeal would not be 
open to & second appeal, under the second 
proviso to s8. 75 of the Insolvency Act. Ifa 
second appeal does lie, then a reference 
under O, XLVI, r. 1, Oivil Procedure Oode, 
would not be competent but, in view of the 
observations made by me above that the 
reference is not otherwise permissible. I do 
not coneider it necessary to definitely rule 
on this point, 

For the reasons given above I order that 
the reference be returned to the learned 
District Judge with the direction that he 
should dispose of the appeal in accordance 
with law. 


A, Reference returned, 
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LAHORE HIGH COURT. 
First Oivil Appeal No. 1092 of 1927. 
November 24, 1932. 

Tex OHAND AND Monxoz, JJ%1 

ILAHI BAKHSH—Derenpant— 
AI PELLANT 
Versus 
GHULAM NABI—PLAINTIFE 
— RESPONDENT. 

Customary Law (Punjab)—Succession—Jats of 
Gujranwala District— Daughters and Daughters’ sons 
v. Collaterals. 

According to the custom prevailing among the Jats 
of Gujranwala District, collaterals of a sonless pro- 
prietor are not entitled to succeed tohis self-acquired 
property in preference to his daughter or pre-deceased 
daughter'sson. Wazira v. Marian (1), referred to. 

First Oivil Appeal from the decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the llth of April, 1927. 

Messrs. Shamair Chand, Muhammad Amin 
and Qabul Chand, for the Appellant. 

Messrs. J. L, Kapur and M. C, Sud, for 
the Respondent. 


Tek Chand, J.—One Dad, 'a Waraich 
Jat of Mauza Butala Jhanda Singh in the 
Tabsil and District of Gujranwals, acquir- 
ed the land in dispute in the Lyalipur 
District. He died many years ago leaving 
him surviving a widow Musammat Thandi, 
and three daughters, Musammat Talia Bibi, 
Musammat Karam Bibi and Musammat 
Rabia Bibi. On his death mutation was 
effetced in the name of Musammat Thandi 
and she remained in possession till her 
death on the 8th March, 1925, The three 
daughters pre-deceased their mother; two of 
them had died childless while the third, 
Musammat Karam Bibi, left ason, Ghulam 
Nabi, plaintiff, Ono Musammat Thandi’s 
death, Ghulam Nabi took possession of the 
land but IlahiBakhsh,brother of Dad contest- 
ed his right to succead to the property. The 
Revenue authorities favoured the claim of 
Ilahi Bakhsh and sanctioned mutation in 
his fayour. Ghulam Nabi has accordingly 
sued in the civil Court fora declaration 
that he, as the daughter's son of Dad, is the 
rightful heir to his self-acquired property, 
and was in lawful possession of the 
land, 

The defendant resisted the suit on the 
ground, that according to the custom pre- 
vailing among the Jats of Gujranwala 
District, collaterals of a sonless proprietor 
had aright to succaed to his self-acquired 
property in preference to his daughter or 
pre-deceased daughter's son. The learned 
Senior Subordinate Judge h-s held that 
the alleged custom has not been established 
and has decreed the suit. 
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The defendant has appealed to this court 
and on his behalf reiiance has been 
placed upon the answer to question 47 
of the riwaj i am of the Gujranwala district 
published in 1914. This question and the 
answer were considered at great length by 
a Division Bench of the Ohief Oourt in 
Wazira v. Marian (1) (pages 332-335*) where, 
after a careful consideration of the various 
entries in the riwaji-am ani the manner 
in which it was prepared, it was clearly 
demonstrated that it was an imperfectly 
compiled document and did not correctly 
record the customs prevailing in the district 
in several important particulare. Mr, Shamair 
Chand has confessed his inability to 
show that this criticism was unjustified, and 
all that he hasjurged before us is thatsome 
of the general observations in the judgment 
in that case, relating to the value to be 
attached to an entry in a riwaj-i-am if it 
is unsupported by instances, are no longer 
good law in view of the recent decisions 
of the Privy Council and this court. This 
is no doubt true, but these latter decisions 
do not in any way affect the authority of 
that decision, so far as it held that the 
cryptic answer, supposel to have been 
given by villagers, mcst of whom were 
illiterate, to an illexpressed question in 
which no less than ten different problems 
had been confussd, did not correctly re- 
present the custom relating to succession 
to the self-acquired proparty of a sonless 
proprietor in the Gujranwala district. 

But evenif the Answer is to be taken 
as including in its purview the custom on 
this particular point, I am of opinion that 
the initial presumption arising in favour 
of its correctness has been amply rebut- 
ted by the evidenca on the record. In 
addition to the case reported as Wazira v. 
Marian (1) which is a valuable instance 
in point, we have the judgment of Khan 
Bahadur Sheikh Amir Ali, District Judge, 
Gujranwala, dated the 23rd April, 1919, 
(Ex. P.-4) where it was held that ascording 
to the custom prevailing among the Jats 
of Gujranwala Tahsil daughters succeed 
ed to the self-acquired property of their 
father in preference to his near collaterals. 
Farther, the plaintiff has proved the follow- 
ing four instances of such succession by the 
oral testimony of the persons conceraed :— 


(1) Fazal Din, father of Ghulam Nabi 
(P. W. No. 3) succeeded to the self-acquir- 
ed property of his maternal grandfather 

(1) 42 Ind. Cas. 358; 84 P, R. 1917; 151 P. W.R. 
1917; 3 P, L. R. 1918. 

. *Pages of P, R, 1917—-[#d.] 
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to the exclusion of near collaterals of the 
deceased, 

(2) Musammat Resham Bibi, wife of 
Ahmad Khan (P. W. No. 6) got the property 
of her father in preference to his collaterals 
of the third degree :— 

(3) Dasondhi, father of Reshmat Khan 
(P. W. No. t) inherited the self acquired 
land of his maternal grandfather in the 
presence of his near collaterals. 

(4) Thesons of Mehar Dad (P. W. Ne. 11) 
succeeded to the land of their maternal 
grandfather, Gehna Ohima and excluded 
his brother Shah Muhammad, 

In addition, we find that a number of 
Jat witnesses have deposed that custom 
permits succession of daughters or their 
sons to self-acquired property in preference 
to near male agnates. Of these, special 
mention may be made of Reshmat Khan, 
son of Jalal-ad-Din (P. W. No. 7) lambardar, 
who has stated that he will not succeed to 
the self-acquired property of his sonless 
Potaa as the latter has got a daughter 
alive. 


As against this nota single well-accartain- _ 


ed instance of daughter’s exclusion from 
succession to their father’s self-acquisitions 
has been proved by the defendant-appeilant. 
I hold, therefor>, that the appellant hss 
failed to prove this part cf his case, 

Mr. Shamair Ohand, however, urges that, 
even if daughters succeed to euch property, 
a pre deceated daughter's son is not an 
heir, and he has referred us to Question 
Ne. 50 of the riwaji-am which runs as 
follows :— 

“If there be no daughters, no daughter's sons 
succeed (?) If{so, is the property equally divided 
amongst all the sons of several daughters or aro 
the shares proportioned to the number of daughters 
who leave sons? Answer 50:-—When the daughter 
has been allowed to succeed, her sons inherit, All 
the sons of several daughters receive shares accord- 
ing tothe number of daughters who leave sons,” 

Mr. Shamair Chand contends that this 
answer means thst the daughter's son 
inherits only in those caees in which his 
mother kad actually succeeded to her 
fathers property. In my opinicn this 
interpretation is not warranted by the 
language used. It seems to me clear, that 
what the answer, gas recorded, was intended 
to convey is that a daughter's son succeeds 
only in tribesamong whom, and to prop- 
erty to which, the right of the daughter 
to succeed to her father’s property is 
recognised by custom. It does not, and 
cannot, mean that the right of a daughter's 
son to succeed to the property of his 
maternal grand-father, is contingent upon 
his mother having survived her father 
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and actually inherited his property. It is 
significant that on this point also nota 
single instance, oral or documentary, has 
been citedfin which a pre-deceased daughter's 
son had been ¢x2luded by collaterals in suc- 
ceesion to self acquired property. In this con- 
nection, it might be of interest to refer 
to Miran Bakhsh. v. Mehr Bibi (2), Gobinda 
v. Mundu (8) and Chambeli v. Bishna, 78 
Ind. Oas. 778, (4) where the same question 
was raised in cases relating to other dis- 
tricts but was answered in favour of the 
predeceased daughter's son. 2 
In my opinion the plaintiff's suit has 
been rightly decreed and I would dismiss 
the appeal with costs. f 
Monroe, J.—I agree. ° 
å. Apreal dismissed, 
Mo 81 Ind. Cas. 693; 41 P. L. R. 1916; 6 P. W.R 


16. 
(9) 14 Ind. Oas. 644; 5 L, 450; A, I. R.1922 Lah 
(4) 78 Ind. Oas. 778, 


BOMBAY HIGH COURT. 
SPECIAL BENCH 
Criminal Revision No, 153 of 1932, 
July 27, 1932. 

Bzavuzonr, O. J., BROOMFIELD AND 
Nanavatl, JJ. 
RAMOHANDRA GANESH KHADKIKAR 

Acousrp—PErTITIONER 


TÉTSUS 
HMPEROR—Oppcsitg PARTY. 

Emergency Powers Ordinance (II of 1982)—Trial 
for offence under, by First Class Magistrate~Fine 
tha! canbe imposed—Limit of—Criminal Procedure 
Code (Act V of 1898), s. 82 

Where a Magistrate of the First Class tried, an 
accusec pereon for an offence under the Emergency 
Powers Ordinance and sentenced him to Rs. 1,500 
but the proceedings showed that the trial was 
asacourtof a First Olass Magistrate though he 
wasin fact empowered as a Special Magistrate 
under the Ordinance : 

Held, that the sentence was ultra vires. 


Oriminal Revision against conviction 
and sentence passed by tke Magistrate, 
First Clase, Sholapur Oity, confirmed on 
appeal by the Sessions Judge at Sholapur. 

Mr.G. N. Thakor (with bim Mr. G.B. 
Chitale) forthe Accused. 

Mr. V. F. Taraporewala, scing Ad- 
vccate General,(with him Mr. P B. Shingne), 
Government Pleader, for the Crown. 

Judgment —The trial being by a First 
Olass Magistrate and not by a Special 
Magistrate the fine of Rs. 1,500 is in excees 
of the sum which he was entitled to 
impose. We must reduce the fine to the 
limit of Rs, 1,00. The sentence in default 
will remain, 


N/A, Order accordingly. 


BE 
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ALLAHA BAD HIGH COURT. 
Second Oivil Appeal No. 451 of 1929. 
June :6, 1931. 

MUKERJI AND Sey, JJ. 

GANGA RAM OHOUDHRI—Puatntire~ 
APPELLANT 
VET8US 
Nusammat MUTESRA—Dzrenpant— 
Ree PONDENT. 

Civil Procedure Code (Act V of 1908), s. 100, O. II, 
r.2—New plea in appeal—When can be raised—Suit 
for mesne profits from date of suit to date of pos- 
session—If barred by prior suit for possession and 
mesne profits till date of suit. é 
. A pure question of law can be raised for the first 
‘Sime in appeal when it is argued on admitted facts 
‘and goes to the root of the case, 

A suit-for possession and mesne profits up to the 
date of the institution of the suit does not bar a sub- 
sequent suit for mesne profits from date of the prior 
suit till recovery of possession. Ram Karan Singh v 
Nakchhed Singh Ahir (2), followed. Goswami Gordhan 
Lalji Maharaj v. Bhishambhar Nath (1), dissented 

om 


Second Civil Appeal from the decision of 
the District Judge, Gorakhpur, dated the 
2nd January, 1929. 

Mr. Shiva Prasad Sinha, for, the Appel- 
ant, 

Messrs. P. L. Banerji and Kedar Nath 
Sinha, for the Respondent, 

Judgment —This appeal has been 
referred to a Bench of two Judges because 
a plea was taken forthe first timə in the 
lower Appellate Oourt that the suit was 
-barred by the provisions cf O. II, r. 2, 
Civil Procedure Ocde, The learned 
Bingle Judge was not sure whether it 
was open to the} deiendant, the appellant 
before the lower Appellata Oourt to raise 
the plea. -Tae facts are these :—The 
plaintiff who is the appellant before us 
brought a suit for possession of a certain 
property. He asked for mesne profits 
up to the date of the institution of the suit 
but did not ask for mesne profits for the 
period following the institution of the 
suit and till the recovery of possession, 
He brought a second suit for mesne profits 
for this period. 
the suit. Inthe lower Appellate Court, 
the defendant, for the first time took the 
plea that the suit was barred by O. IJ, r. 2, 
Uivil Procedure Oode, i 

The District Judge gave effect to the 
defendant’s plea and dismissed the suit 
relying on tbe case of Goswami Gordhan 
LaljuMaharaji v. Bishambhar Nath (1). 


In a recent Full Bench Case namely 
(Second appeal No, 195 of 1928), Ram 


(1) 109 Ind, Oas, 736; 25 A. L, J. 409;49 A. 597; A.I 
R, 1927 All, 716, 
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Karan Singh v. Nakchhed Singh Ahir (2), 
decided on the 6th of May, 1931, it has been 
held that in the circumstances of this case, 
a second suit is not barred by the provi- 
sions of O. II, r. 2, Civil Procedure Oode. 

As regards the question whether the 
point could be raised ia a first appeal, 
we are clearly of opinion that it could be 
raised. The point was a pure question of 
law to be argued onadmitted facts and 
went to the root of the casa. 

In the result we allow the appeal, set 
aside the decree of the Oourt below and 
restore the decree of the first instanca with 
costs to theappellant throughout. 


N/A. Appeal allowed. 
(2) 133 Ind. Oas. 298; (1931) A. L.J. 673; A, I, R 
1931 All, 429; Ind, Rul, (t931) All, 618 (F. B.) 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 299 of 193), 
August 11, 1932: 

Patxag AND Muernr, JJ. 
RAMGOPAL HAJARIMAL MARWADI— 
APPELLANT 

versus 

JAITUNBAI YASINBHAI—Rzsponpenr, 

Succession Act (XXXIX of 1925), s. 263—Probate 
—Application for revocation—Value of subject- 
matter—A ppeal—Jurisdiction—Bombay Civil Courta 
Act (XIV of 1869), s. 28 A. 

The subject-matter for purposes of jurisdiction 
of an application for revocation of a probate 
which aims at and will result in the cancellation 
of the whole probate extends over the whole pro- 
perty comprised in the probate and is not the value 
of the interest of the applicant in the property, 


Second Oivli Appeal against the decision 
of the Aseiatant Judge at Ahmednagar, in 
Appeal No. 235 of 1929 reversing that of the 
Firat Olass Subordinate Judgeat Ahmed- 
nagar in Miscellaneous Application No. 43 
of 1926, 


Mr. H. C. Coyajee, (with him Mr, J. G, 


Rele), for the Appellante, 


Mr. K. A, Padhye, for the Respondent. 

a probate 
was granted on January 15, 1920, to the 
appellants in respect of property worth 
Rs, 6,680. The appellants were appointed 
executors of the deceased tesiator by his 
will dated April 17, 1918. The present 
application was made by the respondent 
for revocation ofthe probate under s. 263 
of the Indian Succession Act, XXXIX of: 
1925,onthe allegation that the will wasa 
forgary. The learned Firat Olass Subordi- 
nate Judge, acting undertke powers con- 
ferred bys. 23 Aof the Bombay Oivil 
Courts Act, dismissed -the application -ọn 


516 


the ground that in his opinion he was not 
satisfied that the will was a forgery. 

Oa appeal, the learned Assistant Judge 
came to the conclusion ‘hat the will, 
Ex, 14], was not a genuine will of the 
deceased Narsingdes, and, there- 
fore, allowed the spplication and cancelled 
the probate already granted. , 

A preliminary point was raised before 
the learned Assistant Judge that the appeal 
did not lie tothe Assistant Judge under 
8, 28-A ofthe Bombay Oivil Oourts Act, 
1889. Sub-s. (2) of 6.28 A makes a pro- 
vision with regard to appeals as follows: — 

“Every order made by a Subordinate Judge by 
virtue of the powers conferred upon him under 
sub-s.1 shall be subject to appeal to the High 
Court or the District Court according as the amount 
or value of the subject-matter exceeds or does not 
exceed five thousand rupees.” 

The learned Auai Judge held that 
property covered by the will was worth 
more than Rs, 5,000 as in the probate grant- 
ed by the court the property was valued at 
Rs, 6,680, But the learned Assistant Judge 
was, of opinion, that as the appellant was 
concerned with only one of the survey num- 
bers out of the property covered by the 
will, which was worth R3. 1,600, she was 
entitled to put the valuation on the proper- 
ty to the extent to which her interest was 
affected by the grant of the probate. The 
valueyof the subject-matter of 8 probate ap- 
pication is the estate which is the subject of 
the probate application. In Laxmi v. Aba (1), 
where the precise point decided was that in 
so far as the provisions of the Probate and 
Administration Act, are Inconsistent with 
the amendments introduced into the Bom- 
bay Civil Courts Act, the provisions of the 
firat mentioned Act must be taken to have 
been impliedly repealed, it was also inci- 
dentally remarked that the value of the 
subject-matter represented the value of the 
estate which was the subject of the Probate 
application. Under s. 273 of the Indian 
Succession Act of 1925, probate or Letters of 
Administration shall have effect overall the 
property and estate movable or immoy- 
able of thedeceased, throughout the pro- 
vince in which the same is or are granted. 
If the probate has the effect over all the 
property compriced in the probate, the 
subject-matter of an application to revoke 
the probate, would exend to the whole pro. 
perty covered by the probate, It is difficult 
to divide the subject-matter of such an 
application in proportion to the interest 
acquired by the applicant. Thereis no 
provision for a limited revocation 


(1) 32 Bom, 634; 10 Bom; L, R, 924. 
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probate especially whenitis sought on the 
ground thatthe willis forged. Though 
according to the decision in Lakshman 
Bhatkar v. Babaji Bhatkar (2) the subject- 
matter ofa claim within the meaning of 
s. 25 of the Bombay Oivil Courts Act, 
XIV of 1869, isthe specific thing sought 
by the plaintiff, yet it is clear that in 
an application for cancellation of the 
probate on the ground that the will is 
forged the specific thing sought by the 
plaintiff is not divisible as in a partition 
suit. j 

We think, therefore, that tbe subjèct- 
matter of the application, which aiméd at; ~ 
end would result in the cancellation ofthe - 
whole probate, extended over the .whole 
property comprised in the probate which 
was of the value of Re. 6,680, and therefore 
exceeded Rs. 5,000 and the appeal would 
lie not to the District Court but to the 
High Oourt. Noother point was raised in 
this appeal, 

We think, therefore, that the decree of 
the lower Court must be set aside on the 
ground that it had no jurisdiction to hear 
the appeal, and we must direct the District 
Judge to return theappeal for presentation 
tothe proper court. The appellants to get 
Te costs of this appeal from the respon- 

ent. - 

Murphy, J.—The only question we 
have to decide is the value of the subject: 
matter of an application to revoke the 
probate of a will, foron this depends the 
answer to the question whether the Assist- 
ant Judge who revoked [the probate, had 
jurisdiction to do so, and to hear the ap- 
peal from the decision of the First Class 
Subordinate Judge, who refused the ap- 
plication. 

The estate was that of a religious mendi- 
cant, the executors had applied for probate 
and it was originally granted them to the 
valus of Rs. 6,680. The applicant, now 
respondent, was apurchaser of one of 
the properties covered by the will from 
one Raghunathdas who claiming to be the 
deceased's “chela” and heir cold it to 
her husband for Rs, 1,600. Under the will, 
the property was not vested in this person, 
and the applicant valued her claim at 
Rs. 1,660, which was the price paid for the 
land. Butitis evident that the probate 
was granted asa whole, and there is no 
provision for a limited revocation in the 
Act, and can hardly be one in the cass of 
a revocation on the ground of forgery. If 
the probate was to be revoked, it would 


(2) 8B, 3h 
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haveso to be asa whole, and the subject- 
matter in such an application must, there- 
fore, be decided by the value for which the 
probate was granted. 

I agree that the learned Assistant J udge 
had no jurisdiction to hear the appeal, and 
that he should return the memorandum 
of appeal for presentation to the proper 
Oourt. 

N/a, Decree set aside, 


ee 


.., LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No, 545 
of 1932, 

y December 5, 1932. 
a Barns, J. 
Bibi VED KAUR—Dzoage-Hotper— 
APPELLANT 
Vra us 
Lala BALKISHAN DAS MEHRA~ 
_ JUDGMENT DRBrOR—RE3PONDENT, 

Civil Procedure Code (Act V of 1909), s. 11 
Expl. IV—Ezecution: proceedings—Applicability of 
the rule of constructive res judicata—Question of 
law—Executability of decree. 

Where the court passed a ‘declaratory decree’ on 
the basis of a compremise that the plaintiff was 
entitled to a certain sum of money per month 
by way of maintenance from the defendant and 
the decree was executed several times without any 
objection being raised by the defendant to the ex- 
ecutability of the decree : 

Held, that it was not opan to the defendant at 
& subsequent stage to contend that the decree was 
merely{declaratory and was not an executable decree, 
as the point must be deemed to have been impliedly 
decided against him, 

The question of executability of the decree is 
nota pure question of law but one of construction of 
the decree, Banu Mal v. Paras Ram (9), Epoor 
Ramasamy Reddy v. Kandadai Rangamannar Iyengar 
(10) and Raja of Ramnad v. Velusami Tevar (3), fol- 
lowed, j 

The principle of constructive: res judicata is 


applicable to execution proceedings, ([p. 577, 
col, 2,] 


Miscellaneous Sscond Civil Appeal fron 
an order of the Additional Judge, Amrit- 
sar, dated the 4th February, 1952, revera- 
ing that of the Subordinate Judge, Second 
T Amritsar, dated the 13th July, 

31. 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellant, 4 

Messrs, Jai Gopal Sethi and Gobind Rim 
Khanna, for the Respondent, 


dJudgment.—The material facts of 
the case giving rise to this second 
appeal are briefly these Musammat Vel 
Kaur, appellint, obtained a decree for 
maintenance against her husband Balkishea 
Das on the basis of a compromiza on 


141—73 & 74 
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-(P, O.). 

( (3) m Ind. Cas. 830; 33 C. L., J. 
-L.J 

M. W. N. 51; 25 O. W. N. 581; 
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the 13th May, 1915. The decree was as 
follows :— 

I hereby paes a declaratory decree to 
the effect that the plaintiff is entitled to 
Rs. 45 per mensem by way of mainten- 
ance from the defendant and that this 
sum will be a charge onthe movable and 
immovable property of the appellant, 

This decree was executed several times 
through court by the appellant, but when 
in 1929 she claimed arrears for about 
23 years, the respondent raised objections 
(i) that the decree had been satisfied out 
of court and (iz) further that the decree 
being declaratory, was not executable, 
The latter objection was raised in ex- 
ecution proceedings in 1929 for the 
first time, The trial Court dismissed the 
objections, but the learned District Judge 
having upheld the latter objection on 
appeal, Musammat Ved Kaur has come 
up to thiscourt in second appeal. 

The learned Counsel for the appallant 
has contended that the responden; not 
having raised the question of the execu- 
tability of the decree till 1929 and hav- 
ing allowed the decree to be executed 
against him on previous occasions without 
any objection the matter was impliedly 
decided against him in the previous pro- 
ceedings and could not be raised again. 
The learned Oounsel has relied upon 
Mungal Pershad Dichit v. Girja Kant Lahiri 
(1). Ram Kirpal v. Rup Kuari (2) and 
Raja of Ramnad v. Velusami Tevar (3) 
ia this respect. | 

The learned Oounsel for the respondent 
conceded that the principle of res judicata 
applied to execution proceedings, but 
he urged that no decision on any matter 
could bs held to operate as res judicata 
for the purposes of execution proseedings 
unle33 it was actually heard and decided. 
He contended that the principle of sx- 
planation 1V tos, 11 of the Civil Procedure 
Oode, did not apply to execution proceed- 
ings. But the decision of their Lordships 
of the Privy Oouncilin Raja of Ramnad 
v. Velusamt Tevar (3) seems to go against 
this contention. In that case the ques- 
tion of limitation had only been decided 
impliedly and yet the decision was held 
to operate as res. judicata, It has been 

(1) 8 I. A. 123; 80.41; 11 O. L. R, 113; 4 Sar, P. O. 
ay aL DÀ, 37; 6 A. 239; 4 Sar. Pa O. J. 489 

W ae tis) 
- . ; L. W. 290; 2 

. 163; 40 M. L, J. 197; 13 eee if 1) 
701; 29 M.L. T, 315; 48,1. A, 45(P.0,). 
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held in Dip Prakash v. Dwarka Prashad (4) 
that even if a point is decided by 
necessary implication, it operates as res 
judicata in the subsequent proceedings, 
A similar view wes taken in Gadigappa 
Chandbasappa v. Shidappa Gurushidappa 
(5). The learned Oounsel for the respond- 
ent relied on Kalayan Singh v. Jagan 
Prasad (6) and Prithi Mahton v, Jamshed 
Khan (7) but the facts of the former 
case are distinguishable. In the former 
case there was only an error in the 
decretal amount claimed in a previous 
application and there had been no occa- 
sion yet for giving 8 definite decision 
on that point in the previous proceed- 
ings. In the latter case it was held 
that the point 1aised before the learned 
Judge had rot been taken up before 
the District Judge and could not be reagi- 
tated. The further remarks on the ques- 
tion of res judicata appear, therefore, to 
be in the nature of cbiter dicta, 
Besides the view taken therein seems 
to be opposed to the view exprese- 
ed by their Lordships of the Privy Ocuncil 
in Raja of Ramnad v. Velusami Tevar (3). 
In the present instance the previous 
application for execution could not have 
been granted unless it was keld that the 
decree was capable of execution. The 
respondent not having raised the latter 
objection, it must be held to have been 
decided against him by necessary implica- 
tion in view of the authorities cited for the 
appellant. 

‘The learned Counsel for the respondent 
urged that the present claim for mainten- 
ance was for a different period and hence 
the principle of res judicata is not applica- 
ble. But this argument has, I think, no 
force as the claim arises under the same 
decree. The learned Counsel referred in 
this connection to Broken Hill Preprietary 
Co. v. Broken Hill Municipal: Council (8), 
but that case is clearly distinguishable. 
All that was held therein was that a decision 
with respect to an assessment for one year 
does not operate as res judicata for the 
purpores of an: ssseesment for a subsequent 
year. But the assessment for each year 
was distinct, while here the maintenance is 

(4) 90 Ind. Cas, 83; 48 A. 201; L, R.6 A. 606 
_Oiv.; 24 A. L. J. 91; A. I. R.1926 All. 71, 

(5) 83 Ind. Cas. 155; 48 B. 638 at pp. 645, 646; 26 
Bom, L. R. 817; A. I. R. 1924 Bom 495, 

(6) 30 Ind, Cas, 523; 37° A. 589; 13 A, L. J. 


828. 
(7) 67 Ind. Cas. 656; 1 Pat. 593; 3 P. L. T, 403; 
(1922) Pat. 185; Al I. R. 1922 Pat. 289, ae 
(8) (1926) A. O, 94; 95 L, J, P. 0,33; 134 L. T 
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being claimed under the same decree. It 
was argued next that the point whether the 
decree is or is not capable of ex- 
ecution is a pure question of law and 
hence the principle of res judicata cannot 
apply. But 1 do not think the point can be 
treated as a pure question of law. The 
question is really one of construction of 
the decree, In Ram Kirpal v. Rup Kuari 
(2) when it was onceheld that mesne pro- 
fits were claimable under a certain decree, 
the decision was held to operate as res 
judicata in subsequent proceedings. ‘The 
present case is analogous. Ít must also 
be remembered that the decree in this 


case was based upon a compromise and the | 
question whether it was to be executed by ` 


recourse to court depended mainly on the 
intention of the parties, The fact that the 
respondent never raised any objection to 
execution throvgh court till 1929 is very 
significant in this connection. 

The facts of the present case seers to he 
very similar to those in Banu Mal v. Paras 
Ram, 92 Ind. Oae. 254 (e) a Division 
Bench ruling of this court. In that 
case a preliminary decree in a mortgage 
suit hed been errceneously allowed 
to be executed without objection 
in previous proceedings, though such a 
decree is incapable of execution, It was 
held (following Epoor Ramasamy Reddy v. 
Kandadai Rangamannar Iyengar, 23 Ind. 
Cae. 380 (10) that the objection that the 
decree was incapable of execution could 
not be raised in subsequent proceedings.’ 

In my opinion, the trial Oourt’s decision 
was correct, 1 accept the appeal and 
selting aside the order of the learned 
District Judge direct the execution to 
proceed according to law. The appellant 
will get her costs throughout, 


a. Appeal accepted, 
NA 92 Ind. Cas, 254; 7 Lah. L. J. 397; A. I. R. 1925 
Lah, 64 


(10) 23 Ind. Cas. 390; 26 M. L, J. 255; 15M. L. Ty 
246; (1914) M. W. N. 622, 
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CALCUTTA HIGH COURT. 
Jury Keference No. 22 of 1932. 
August 4, 1932, 
JACK anD M. O, Guosn Jd. 
EMPEROR—ProgsovtTor 
versus 
DWARIKA NATH GO8SWAMI—Acouenp, 
Penal Code (Act XLV of 1860), ss. 115, 117—Abet- 
men of murder by ten or more persons—A pplicability 
of s. 115—Requirements under s. 115—Criminal 
Procedure Code (Act V of 1898),, 8. 807— Reference of 
whole case on disagreement—Powers of High Couri- 


Mi 
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e 
Conviction on charge on which Sessions Judge accepted 
unanimous verdict. of ‘not guilty.’ 

Section 117, Penal Code, is not an express provision 
for abetment of an offence punishable with death 
or transportation for life. It covers all offences and 
isa general provision for abetment by any number 
of persons exceeding ten. “Express provisions” refer 
to sections in which specific cases of abetment of 
offences punishable with death or transportation for 
life are dealt with. 

Where persons who gathered together at a certain 
meeting are by speeches and resolutions instigated 
to commit an offence punishable with death, the 
ne falls under s. 115 as well as under s. 117, Penal 

ode. 

Under s. 115, the abetment of the commission of an 
offence by any particular person against any particular 
persons, is not necessary. 

Under s. 307, Oriminal Procedure Code the High 
Oourt may exercise any of the.powers which it 
may 6xercise on an appeal and subject thereto 
it shall, after considering the entire evidence and 
after giving due weight to the opinions of the Ses- 
sions Judge and the Jury, acquit or convict the 
accused. When the whole case is referred on dis- 
agreement asto some of the charges, the High Court 
may convict even on a charge on which the unani- 
mous verdict of ‘not guilty’ was accepted by the 
Sessions Judge. Emperor v. Madan Mondal (1) and 
Emperor v. Profulla Kumar (2), distinguished. 

Reference made by the Sessions Judge, 
Sylhet and Cachar. 

Messrs, N. N. Sircarand Anil Chandra 
Roy Chaudhury, for the Orown. 

Messrs. B. C. Chatterji, Hemendrez Kumar 
Das, Paresh Lal Shome, Priyanath Dutt 
and Binoyendra Nath Palit, for the Ac- 
cused. 

Judgment —Tais is a reference by 
the Sessions Judge of Sylhet and Oachar 
under s. 307, Oriminal Procedure Oode in 
a case in which the accused was charged 
under ss. 115-302, Indian Penal Oode or 
alternatively under ss, 117302, Indian 
Penal Oode. The majority of the Jury 
brought in a verdict of not guilty under 
Bs. 117-302, As regards the charge under 
ss. 115-302 all of them brought in a ver- 
dict of not guilty unanimously. The learn- 
ed Judge came to the decided conclu- 
sion that the verdict regarding the charge 
under s. 117/502, Indian Penal Code, was 
perverse and was against the weight of the 
evidence, and that as such forthe ends 
of justice it was necessary that the whole 
case should be placed before this court. 
The facts of the case shortly are that on 
9th July, 1931, the accused Dwarikanath 
Goswami led a procession of young men 
and girls consisting of about 40 carrying 
black flags and pictures of Dinesh Gupta 
and Bhagat Singh in front of the proces- 
sion to the Sylhet Town Hall. At about 
6o’clcck in the evening a meeting was 
held at the Town Hall of about 200 
people in which the accused moved a 


RMPEROR V. DWARIKA NATË, 


579 


resolution and delivered a spéech. The re- 
solution was that 

‘the people of Sylhet both male and female ad- 
mire the noble example shown and left by Dinesh 
Gupta in the service of the mother country and re- 
quest all to follow that example.” A 

This was followed by a speech exhorting 
the people in accordance with the terms 
of the resolution. Then on 26th July the 
accused supported a similar resolution 
namely, that f 

“Bhagat Singh, Shukdeb, Rajguru, Dinesh Gupta, 
Harkishen and other hero martyrs of, Young India 
haye set brilliant example of self-sacrifice with a 
view to overthrowing imperialism and this conference 
invites the youths of the Surma Valley to be inspir- 
ed with that ideal of fearless self-sacrifice;” : 
and he supported it with a speech in which 
he exho:ted the youth of the Surma Valley 
ly to follow the examples of those persons. 
Oharges were framed in respect of the 
coaduct of the accused on both these oc: 
casions, namelyéthe two alternative charges, 
one under s5. 115 read with s. 302, Indian 
Penal Codeand the other under s. 117 read 
with s. 302, Indian Penal Code. It is obvious 
and it is not disputed that the accused 
was guilty under s.117 read with s. 302, 
Indian Penal Oode. But it is argued that 
the learned Judge was right in holding 
that s. 115, Indian Penal Oode did not 
apply in this case. On the other hand on 
behalf of the Orown it is urged that -the 
whole case is open tous and that s. 117 does 
in fact apply. Section 115, Indian Penal 
Code is as follows: 

“Whoever abets the commission ofan offence pun- 
ishable with death or transportation for life, shall, 
if that offence be not committed in consequence of 
that abetment and no »xpress provision is made 
by this Oode for the punishment of abetment, be pun- 
isked withimprisonment of either description for a 
term which mayextend to seven years.” 


It is argued that the words “ao express 
provision is made by this Oode for the 
punishment of such abetment” exclude 
the application of s. 115 inasmuch as 


‘g.117 is an express provision for cases of 


abetment of the kind which was com- 
mitted in this case. The learned Advocate 
General urges that the cases referred to 
by the word ‘express provision’ refer to 
sections such as 12l and 131, Indian 
Penal Code, where there is an 
express provision for abetting an offence 
punishable with death or transportation for 
life and this seems to be the proper in- 
terpretation of the section. Section 117 
is not an express provision for abetment 
ofan offence punishable with death or 
transportation for life. 1t covers all offences 
and is a ‘general provision for abetment 
by any number of persons exceeding 10 
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“Express provisions’ seem to refer to 
sections in which specific cases of abet- 
mentof offences punishable with death 
or transportation for life are dealt with. 
It is not disputed thatthe learned Judge 
is not correct in holding that abetment 
under s. 115, Indian‘ Penal Oode must be 
abetment of the commission of an offence 
by any particular person against any 
particular persons. It may include abet- 
ment of the commiesion of an offence by 
unspecified persons against a class or 
number of other persons described gene- 
rally and not particularly specified. Ia 
this cess when the people who gathered 
together in these meetings were instigated 
to commit an offence punishable with 
death in fact, the offence cf murder, 
they clearly come under s. 115 as well as 
under s. 117, Indian Penal Code. 

The only other point urged is that in- 
asmuch asthe Judge and the Jury agree 
as regards the finding that the accused is 
not guilty of the offence charged under 
Bp. 115, Indian Penal Oode, itis not open to 
us to find him guilty on that charge. Un- 
der s. 307, Oriminal Procedure Oode, in 
dealing with the case submitted, the 
court msy!exercise any of the powers 
which it may exercise on an appeal and 
subject thereto it shall, after consider- 
ing the entire evidence and-after giving 
due weight to the opinions of the Sessions 
Judge and the Jury, acquit or convict the 
accused. F'rom the letter of reference it 
is quite clear that the whole case is 
open for consideration and all we are to 
do isto give due weight to the opinions of 
the Judge andthe Jury and then acquit 
or convict the accused. In eupport of the 
argument on the contrary we have been re- 
ferred to two cases, Emperor v. Madan 
Mandal (1) and Emperor v. Profulla Kumar 
(2). But admittedly neither of thess two 
cases supports, entirely 8 proposition that 
this court cannot interfere where the whole 
case is referred under e, 307 Oriminal 
Procedure Coje. In the latter case the 
Judge haa expressly found that it was not 
necessary to decide that question and in 
the formercase although there is a state- 
ment that the Judge hasno power to in- 
terfere with the unanimous verdict cf tle 
Jury with which the Judge agrees, tle 
facts were entirely different and this dictum 
must not be taken to apply in general, In 
support of this, reference may be madeto 

(1) 22 Ind. Cas. 731; A. I. R.1915 Cal, 292; 15 Cr. 
L. J. 155; 41 O. 662; 18 O. W. N. 668. 


(2) 74 Ind. Oas. 267; A. L,R, 1923 Cal. 453; 24 Or, 
L, J, 763; 50 0. 41, 
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the case of Emperor v. Hasrat Mohani (8). 
But the words of the section are quite 
clear and that obviously entitles this court 
to exercise any of the powers which it 
may exercise on an appeal; and incl. (2) 


-it is laid down that: 


“Whenever the Judge submits a case under this 
section he shall not record judgment of acquittal or 
of conviction onany of the charges on which the 
accused has been tried.” 

In this case, therefore, the whole case 
has beenreferred and itis open to us to 
find the accused guilty under as, 115-302 
or ss. 117-302, Indian Penal Oode. Accord- 
ingly we find the eccused has committed 
the offénce with which: he has been charged. 
Evidence shows that the offences charg- 
ed were committed on both the occasions 
with deliberate intention of instigating a 
large number of young persons of Sylhet 
to commit murder and we think, we should 
not be justified in passing a sentence of 
less than three years rigorous imprisonment 
on account of each of the two sets of of- 
fences under ss. 115-302, Indian Penal 
Code to run concurrently, no separate 


_sentences being passed under sg. 117-302, 


Indian Penal Code., The accused should 
be putin division B. Hemust surrender 
to his bail and serve out the sentence. 
N. fà. - Order accordingly. 
(3) 75 Ind. Cas, 299; A. T. R, 1922 Bom, 284; 24 Bom. 
L. R. 885; 24 Or. L. J. 923. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 681 of 1931. 
December 21, 1932. 

ADDISON AND AGHa HAIDAR, JJ. 
Musammat KARAM KAUR—P .aintTIFF— 
APPELLANT 
versus 
MATWAL OHAND AND ANOTHER=— 
DEFENDANTS— RE*PONDENT?, 

Civil Procedure Code (Act V of 1908), s.6—Legal 
representative—Suit against some alone of several 
legal representatives—Validity of decree. 

Che general rule is that the plaintif must be 
diligent andimplead all the legal representatives 
if he wishes to bind them but where such legal 
representatives areimpleaded and there is no fraud 
or collusion the estate will still be bound, if other 
persons turn out to be, actual legal representatives 
provided that the plaintiff was ignorant of, or had 
ho means of knowing the facts or circumstances by 
reason of which the proper legal representa- 
tives were other than the ordinary ones. 
Gnanambal Ammal v. Veerasami Chetty (2) 
Ramaswami Chettiar v. Oppilamani Chetii (3), Sanna 
Govappa v. Rodda Sanna Govappa (4), Pulikku 
Madathil v. Thappalli_ Koonaltat (5) and Bachu 
Sooryya v. Toomuloort Chinna Anjaneyal (6), referred 
to, [p, 582, col. 2.] 
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Second Civil Appeal from the decres of 
the District Judge, Jhang at Sargodhe, 
dated the 9th December, 1930, reversing 
that of the Subordinate Judge, Fourth 
Olass, Jhang, dated the 27th May, 1930. 

. Dr. Nand Lal, for the Appellant. 

Mr. Shambu Lal Puri, for the Respon- 
dente. 

Addison, J.—One Atma Ram died leav- 
ing a grandson Kishan Ohand. He had on 
the 26th September, 1922, made a will by 
which he bequeathed his property to Mu- 
sammat Karam Kaur, wife of his grandson 
Kishan Chand. Oae Matwal Chand institut- 
ed asuit onthe 10th October, 1825 against 
Kishen Chand a3 the heir and legal repre- 
sentative of his deceased grandfather for 
the recovery of some money alleged to have 
been advanced to Atma Ram onthe 15th 
May, 1924, This suit was decreed on the 
6th April, 1926. In execution of that decree 
Matwal Chand attached the houss in which 
Kishan Chand and his wife Musammat 
Karam Kaur, lived together, Musammat 
Karam Kaur objected to the attach- 
ment on the ground that the house 
had been bequeathed to her by 
Atma Ram. The decree-holder absented 
himself on the 6th August, 1925, 
and thereupon the execution application 
was dismissed in default while the ob- 
jection of Musammat Karam Kaur was 
also dismissed in default. 

Later, on the 7th December, 1926, Musam- 
mat Karam Kaur instituted a suit against 
her husband and Matwal Ohand for a 
declaration that the property had been 
bequeathed to her by Atma Ram and that it 
was not liable to be sold in execution of 
the decree obtained against Kishan Ohand 
as legal representative of Atma Ram. 
This suit was decreed on the 21st October, 
1927 but it was remanded, on appeal, for 
re decision on the Ist Fsebraary, 1928, Oa 
the 21st August, 1928 none ofthe parties 
were present in court and the Buib was 
dismissed under 0O. IX, r. 3, Oode of 
Uivil Procedure. Thereafter, namely, on 
the 3rd April, 1939, the present suit was 
instituted by Musammat Karam Kaur 
against the same persons for theaame 
declaration. This suit was decreed on 
the 27th May, 1930. But, on appeal, tha 
learned District Judge held,on the Yth 
December, 1930, that the estate was bound 
as Kishan Ohand was bona fide impleaded 
as tha legal representative of the deceasad, 
and that the estate of Atma Rim was 
properly and effectively rapressnted by 
nim, Le, therefore, acseptsd the appeal 
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and dismissed the suit, Against this decise 
ion the plaintif has preferred this appeal, 

The general rule no doubt is that a decree 
of this kind, though recoverable from the 
estate of the deceased, is none the lesa 
decree against the particular legal re- 
presentative against whom it is passed and 
can only be executed to the extsnt of the 
property of the deceased inhis hands, the 
other legal representatives who are not 
parties not being bound by it. This 
principle ia laid down in Mirkha Imamkha 
v. Bhagirathi Mahadev (1) Ina that case 
one heir ofa deceased Muhammadan was 
not impleaded and it was held that his 
interest in the property did not passin 
a subsequent auction sale. The same rule 
has been applied in other cases on the 
ground that it is the plaintiff's duty tobe 
diligent and to implead all the legal re- 
presentatives if he wants them{to be bound 
by the decree. It is unuecescary to discuss 
the authorities laying down this general 
rule. The question is, whether, in a 
special case like the present, tha rule is 
different. It has been found by the lower 
Appellate Court that the plaintiff Matwal 
Qhand had no knowledge of the will of 
the decsased Atma Ram, It is also clear 
onthe record that Kishen Ghand was the 
ordinary heirand that he was living in 
the house, which was attached, with his 
wife. The learned District Judge has 
held thatthe rule to be applied in these 
special circumstancas is that, if the estate 
is effectively represented and no fraud 
or collusion is disclosed on the part ofthe 
plaintiff, the decree is binding on the 
real legal representative, evan if he has 
not been made a party to the suit. 

The first case dealing with this point 


which needbe mentiored is Gnana- 
mbal Ammal v. Veerasami Chetty, 
31 Ind. Oas. 920 (2) æ decision of 


a Division Bench of the Madras High 
Court. [n that casea widow was wrongly 
inpleaded in a suit for recovery of money 
due from her deceased husband as he had 
lefta will bequeathing the property to 
someone elsa, The propsrty was sold in 
exacution and purchased by a third party 
ani asuit was sabdiaquaatly brought by 
the legatee to recovar the sproperty be- 
queathed to him. It was held that the 
gale could not beset aside marely on the 
ground that the legatee was not a party 
to the decres obtained by the creditor. 


t 


Reliancs was placed in this case on Rama- 


(1) 51 Ind. Cas. 18; 43 B. 412. 
(2) 31 Ind, Oas 920; 29 M. L. J. 698. 
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swami Chettiar v. Oppilamani Chetti (3), 
. where it was held that a decree-holder, 
who:has.to apply for execution against 
. the ‘legal representative of the deceased 
_judgment-debtor, may select from among 
. several rival claimants, as legal represent- 
atives, the one whom he believes honestly 
to have the best prima facie title and the 
representation, in the absence of fraud 
or collusion, will be sufficient, even though 
it is subsequently found that some other 
person isthe true legal representative 
That is not nearly such a strong case as 
the present in which the obvious heir 
was Kishan Ohand who actually was re- 
siding in the property with his wife. The 
will was unknown tothe plaintiff decree- 
holder in the case before us. No executor 
was named in it. Letters of Administration 
with a copy of the will annexed were 
never applied for. Therefore, it was im- 
possible for the plaintiff decree-holder to 
implead any other person than Kishan 
Chand. Though thelatter was living with 
his wife he did not disclose the fact that 
he. was the legatee under his grand- 
father’s will, Had he done so the case might 
have been different. As he has not done 
so itseems to me that the rulings referred 
to are ample authority for the decision of the 
learned District Judge. 

Ramaswami Chettiar v. Oppilamani Chetti 
(3) wasifollowed by another Division |Bench 
of the Madras High Court in Sanna Govappa 
v, Rodda Sanna Go:appa (4). 

A Single Bench of the Madras High 
Court has taken thesame view in Pulikku 
Madathil v.Thappalli Koonaliat (5). That 
was also a case where the ordinary legal 
representative under the law applicable 
was impleaded. In that case too, there 
was a will under which the property went 
to someone else. It was held that as the 
plaintiff, without any fraud or collusion, 
had sued a person who would be the 
ordinary legal represeniative,under the law, 
of the deceased person, in ignorance of 
other facts, or circumstances, by reason 
whereof some other person turned out to 
be the real heir and actual representative 
such decree was binding in the same 
manner and to the same extenton the real 
heir and legal representative. In that 
case just as in the present case there 
was no appointment of an executor, either 

@ 4Ind. Oas. 1059; 33 M. 6; 6 M.L, T.269;19 M3 
M. L. J. 671 


(4) 120 Ind. Ons. 65; A. I. R.1929 Mad. 482; Ind, 
Rul, (1929) Mad. 1025; 30 L. W.778. 

(5) 108 Ind, Oas. 409; A. I. R. 1928 Mad. 243; (1927( 
M, W. N. 894, 
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expressly or by necessary implication jn 
the will, so that it could not be argued 
that the executor was the proper legal 
representative. Further in none of these 
cases just as in the case before us had 
any action been taken under the will, 
To sum up, the general rule is that the 
plaintiff must be diligent and 
implead all the ordinary legal represent- 
atives under the law applicable if he 
wishes to bind them but in a case like 
the present where such ordinary legal 
representatives are impleaded and there 
is no fraud or collusion, the estate will 
still be bound, if other persons turn out to 
be the actual legal representativer, provided 
that the plaintiff, was ignorant of,or had 
no means of knowing the facts or circum- 
stances by reason of which the proper legal 
representatives were other than the ordinary 
ones, 

There is no distinguishing feature 
between the present case and that reported 
as Pulikku Madathil v. Thappali Koonaltat 
(5). With the decision in that case and in 
Gnanambal Ammal vy. y eeraswamy Chetty 31 
Ind. Oas. 920 (2), am respectfully in agree- 
ment. 

Another authority, which may be mention- 
ed is Bachu Sooryya v. Toomuloori Chinna 
Anganeyal 52 Ind. Oas. 59 (6) another 
Division Bench decision of the Madras High 
Oourt in which it was held that where a 
creditor in good faith obtains a decree 
against the person in possession of his deb- 
tor’s property whom he believes .to be but 
what is not, in fact, the legal heir of the 
debtor, execution proceedings taken in 
pursuance of that decree will bind the 
real heir. This follows from the definition 
of legal representative in the Oivil Pro- 
cedure Oode. Kishan Ohend wes in 
possession to all intents and purposes of 
this house ashe was living there with 
his wife and he was aleo the ordinary heir 
under the law, 

For the reasons given I would dismiss 
this appeal with costs 

Agha Haidar, J.—I agree. 


A. Appeal dismissed. 
(6) 52 Ind, Oas, 509; 36 M. L. J. 106. 
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SIND JUDICIAL COMMIS- 

e SSIONER’S COURT. 
Criminal Revision Applications 
Nos, 2, 3 and 7 of 1932. 

March 8, 1932. 

Furrers, J.O., AND ROPOHAND 
BruaraM, À. J. O. 
HIDAYATULLAH AND orHERs—AceusED= 
: APPLIOANTS 

versus 


EMPEROR— Paosecutor. 

Criminal Procedure Code (Act V of 1898), s. 197— 
Penal Code (Act XLV of 1860), ss. 21, 409, 477— 
Misappropriation and falsification of accounts by 
President of Taluk Board—Prosecution—Necessity of 
sanction of Local Governmenti—‘Public servant'— 
‘Removable otherwise than by or with sanction of Local 
Government — Acting in the discharge of his duty’. 

The sanction of the Local Government under s. 197, 

Oriminale Procedure Oode, is necessary before a 
Taluk Board President can be tried for embezzle- 
ment in connection with the disbursements of the 
Municipal monies and for falsification of the pay- 
ment accounts inasmuch as he is a public servant 
not removable from his office otherwise than by 
or with the sanction of the Local Government and 
the offence is one committed while acting or pur- 
porting to ‘act in the discharge of his official 
duty within the meaning of s. 197. Emperor v. Kalu 
Mahadev (9), relied on, 
; A President of a Taluq Board is a public servant 
within the meaning of s. 197, Oriminal Procedure 
Code, and s. 21, Penal Code. In re T. Sivasan- 
karam Pillai (1), followed. [p. 584,col.1.] 

Oase Law discussed.] 

o relinquish an office isone thingand tobe res 
moved from it is another and quite a different 
thing. [ibid.] 

Where by the rules, a member ceases to be amem- 
ber of the Municipality on failure to attend a certain 
number of meetings and ipso facto ceases to be the 
President, the failure to attend the meetings and thus 
ceasing to be a member and therefore ceasing to be 
a President stands more or less on the same footing 
as resigning an office and cannot come within the 
purview of the expression “removed from office” in 
5. 197 of the Code. [p. 585, col. 1.] 

Per Rupchand Bilaram, A. J. C—The provisions 
of s. 197, Oriminal Procedure Oode are mandatory, and 
no sanction of Government obtained at the appellate 
stage can validate the proceedings. Queen-Empress 
v. Morton (2), Emperor v. Bhimaji Venkaji (3) and 
Bhagirath v. Alt Hamid Sahib (4), referred to. [ibid.] 4 

Mr, Partabrat D. Punwani, for the 
Applicants. 

.Mr.Parsram Tolaram, Public Prosecutor, 
for the Orown. 

Ferrers, J.C.—There are three ap- 
plications under s. 439. They arise in this 
way: 

Three prisoners were tried and convicted 
together by the Additional City Magis- 
trate of Hyderabad. They preferred three 
separate appeals to the Sessions Oourt. 
All three were disposed of by one judg- 
ment. Three separate revision applica: 
tions have been preferred against that 
judgment to this court. With all three 
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applications we can deal together for the 
point upon which they are all to be decided 
is one and the same, 

The facts are as follows: 

In the year 1927 there was an unusual 
fall of rain. The road between Tando 
Allanyar and Ohumber was badly damaged 
and the District Local Board allotted a 
grant of Rs. 5,000 for special repairs. An 
energetic member of the Board in the 
course of his peregrinationscame to know 
that the money was not being expended 
as it should be. A Sub-Oommittee was 
appointed. Investigations were made which 
resulted in criminal proceedings. The 
aczusad were No, 1 the Munshi who actually 
made the paymente, No 2 the Sub-Overseer 
in charge of the work and No, 3 the 
Prasident of the Taluq Unocal Board. 
Tha charge upon which they were con- 
victed was conspiracy under s. 120 B read 
with 404, Indian Penal Oode and they 
were convicted also under as. 477-A and 
477 read with 109. The convictions and 
sentences passed by the lower Oourt were 
maintained (subject to some modifica- 
tions) in the Oourt of Session at Hyder- 
abad. 

In revision the convicts have come to 
this court. They urge various points of 
which the one now under consideration 
is stated in these words: 

“That the trial has been vitiated for non-com- 
pliance with the provisions of s. 197, Criminal Pro- 
cedure Oode, which require a previous sanction in 
cases of trial of public servants.” 

The material part of s, 197 of the 
Oriminal Procedure Ocde is in these 
words: 

“When any public servant who is not removable 
from his office save by or with the sanction of a 
Local Government or some higher authority, s 
accused of any offence alleged to have been com- 
mitted by him while acting or purporting to act 
in the discharge of his official duty no court shall 
take cognizance of such offence except with the 
previous sanction of the Local Government.” 

In this case the previou; sanction of the 
Local Government has, not beenfobtained. 
We have, therefore, to consider and decide 
whether the case fells wishin the scope of 
the words quoted from s, 197. 

Three points will require a decision : 

(Firat) Is accused No. 3 a public 
servant? 

(Second) Was he removable from his 
office otherwise than by or with the sanction 


-of the Local Government ? 


(Third) Were the acts with which he 
is charged committed by him while acting 
or purporting to act in the discharge of 
his official duty,? 


P 
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‘ This point of law does not appear to 
have been raised in the Magistrate's Oourt. 
Bat inthe Oourt of Session it has been 
raised and dtly decided. — 

. On the first point no doubt is possible, 
It has been decided by the High Oourt 
at Madras in In re T.Sivasankaram Pillai 
(1) that a President of a Taluq Board is 
a public servant and in this conclusion 
which is founded upon and justified by 
the definition ins. 21 of the Indian Penal 
Oode, we concur, 

The first disputable point concerns the 
manner in which such a public servant 
may te removed from office. The learned 
Judge has observed that: 

“Onder s. 25 of the Act, the President ceases to 
be the president in consequence of his absence 
without leave for ever three months,” 

‘Lhe Judge continues : 

' “It follows, therefore, that he can be removed 
from his office without the previous sanction or 
approval of Government under the provisions of 
the aforesaid section." 


We do not think that any such congée que- 
nce can properly be said to follow from 
the premise. To relinquish an office is 
one thing and to be removed from it is 
another and quite a different thing. Of 
his own motion a man may discontinue 
his attendance and abandon his place. 
But in order that he may be removed 
from his cffice there must be motion 
originating from without. The verb is in 
the passive voice and this implies that 
the subject undergoes the operation of 
an agent other than himself. The only 
agency by which the President of the 
Municipality can be removed from his 
office is the Local Government. We 
cannot, therefore, follow the learned Judge 
when he gays that : 

“The accused No. 3 therefore, is nota public servant 
who is not removable from his office save by or 
with the sanction of the Local Government, 

The third point concerns the question 
whether in what he did the accused No. 3 
was acting or purporting to act in the 
discharge of his official duty. One of those 
acts was attestation by him of the fraudulent 
entries. Under the rules the President is 
personally responsible for disbursement of 
money to payeee. He has besides cn the 
the 27th of June, 1930, issued definite 
orders that payments should invariably be 
made in bis preeence. We think, there- 
fore, that in the act with which he is 
charged the President must be held to 
have been at legst purporting to act in 


(1) 113 Ind. Cas. 462; 52 M. 446; 28 L, W. 695; 
A. IR, 1929 Mad. 8; 30 Or, L, 4. 16. 
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the discharge of his official duty. The 
learned Judge observes that: ° 

“It is not enough that his capacity as public 
servant put him in a position to do the alleged 
act. It is essential thatit should be done as an 
official act or under the cloak of what purports 
to be an official act. Surely the official duties of 
accused No. 3 did not require him tocommit the 
offence of criminal breach of trust.” 

We think that this reasoning is unsound. 
Under the old Laws of England there 
was a well known doctrine that “The 
King can do no wrong?” Some: vague . 
recollection of this doctrine may possibly. 
have been in the background of the 
learned Judge’s memory. His argument 
seems to be that no official is required 
by his duty to do anything which ia an 
offence. If he does any such thing, then 
he is doing that which his duty, as a. 
public servant does not require or authorize 
him to do. In so doing he is, therefore, 
not acting as a public servant at all, 
This argument would, if it were pushed 
to its logical conclusion, make s.° 197 
altogether illusory and ineffective, The 
Legislature certainly intended to afford 
some protection to public servants against 
prosecutions. But if the interpretation 
favoured by the learned Judge has been 
sound this protection could be of no avail. 
That interpretation would lead to the 
conclusion that no man while acting asa 
public servant can render himself liable 
to any prosecution. This conclusion we can- 
not accepf, 

For these reasons we are of opinion that 
the court could not take cognizance 
of the offences alleged in this charge 
without the previous sanction of the Local 
Government. Such sanction not having 
been obtained the sentence was not passed 
by acourtof competent jurisdiction within 
the meaning of s. 537 and the proceed- 
ings are irremediably irregular. 

16 follows that we must annul the con- 
victions and sentences. The fines, if paid, 
will be refunded. 

We leave to those concerned to consider 
whether or not any further ection should 
be taken On that point we express no 
opinion. 


Rupcehand, A. J. C.—I wish to add 
a few words to what has been said by 
the learned Judicial Oommissioner, 

Section 197 of the Code of Oriminal Pro- 
cedure provides inter alia that where a 
public servant who is not removable from 
his cffice save by or with the sanction of 
Local Government is accused of an offence 
alleged to have been committed by him 


1933 


while acting or purporting to act in the 
Gischarge of his duty, he can only be 
prosecuted with the sanction of the Local 
Government, In this case, admittedly, the 
sanction of Government for prosecuting 
accused No. 3 has not been granted. If, 
therefore, his case falls within the purview 
of e. 197 his trial is bad as being without 
jurisdiction. The provisions of the 
section are mandatory, and no sanction of 
Government obtained at this stage can 
validate the proceedings: Queen- Empress v. 
Morton (2) Emperor v. Bhimaji Venkaji 
(3), Bhagirath v. Ali Hamid Sahib (4). 
His conviction and sentence as also the 
convictions and sentences of the other 
accused who were jointly tried with him 
cannot be maintained, 

It was suggested by the learned Public 
Prosecutor that as the accused No. 3 was 
not only removable from his office by 
the sanction cf the Local Government 
as provided in s. 26 of the Bombay Local 
Boards Act 1923 but also by other means, 
namely, by ceasing to be a member of 
the Local Board on failure to attend a 
certain number of meetings and ipso facto 
ceasing to be a President, he does not 
come within the purview of 64197, 
Reliance was placed on In re S, 
Shirke (5), But that case has no 
application as in that case the accused 
who was an administrative officer of the 
School Board was removable from office 
not only by Government but also by the 
votes of two-thirds of the whole number 
of Councillors. Thera is avast difference 
between removal from an office and ceasing 
to hold an office. As a matter of fact, 
an officer may resign his appointment and 
on such resignation being accepted he 
ceases to hold the office. ‘he failure to 
attend the meetings and thus ceasing to 
be a member and, therefore, ceasing to 
be a President stands more or less on the 
same footing as resigning an office and 
cannot poseibly come „within the purview 
of tke expression “removable from” office. 

It was next suggested that itis no part 
of the duty of a public servant to mis- 
appropriate moneys entrusted to him as 
such public servant or to falsify account 


(2) 9 B. 288 at p. 296. 

(3) 44 Ind. Cas. 454; 42 B.172; 20 Bom. L. R. 89; 19 
Cr. F. J. 342, 

(4) 132 Ind. 783; A. I R. 1931 Oudh 392; 80. W, 
N. 157; Ind. Rul. (1931) Oudh 335; 32 Or. L. J. 991; 
A. I. R. 1931 Oudh 392; (1931) Or. Oas. 824. 

(5) 134 Ind. Cas. 1240; 33 Bom, L. R.1177; A.L R. 
1931 Bom. 527; 33 Cr. L. J. 78; Ind, Rul. (1932) Bom, 
24°(1); (1931) Or, Oas. 959, 
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books which he is required to maintain 
either himself or through his subordinates, 
and under his supervision as such public 
servant and that, therefore, s. 197 is no 
bar to his being prosecuted without the 
previous sanction of Uovernment for con- 
spiracy to embezzle such moneys or for 
embezzlement of such moneys or for 
abetment of falsification of accounts by 
his subordinates. Raliance was placed on 
the ease of In re Abdul Kadir Sahib 
33 Ind, Oas. 648 (6) and Amanal Ali v. 
Emperor (7). 

_ On the other hand, in the case of 
Imperatrix v. Lakshman Sakha Ram (8) 
the prosecution of a Mahalkari who had 
falsified proceedings perding before him 
was held to be without jurisdiction in the 
absence of sanction of the Government 
under s. 4660f Act X of 1872, correspond- 
ing to 8.197 of the present Uode. 

In Emperor v. Kalu Mahadev (9) it was 
held that the sanction of the Local Govern- 
ment under s. 197 was necessary before 
a Rsvenus Patel could be tried for embez- 
zlement in connection with his official 
duties, 

In Emperor v, U Maung (10) it was 
likewise pointed out that even if the 
offence complained of in that case fel] 
witbin the purview of s. 409, Indian Penal 
Oode, the accused being Vice-President 
of a Manicipality it would have required 
the sanction of Government. The case 
of In re Abdul Kadir Saheb 33 Ind, Oas, 
648 (6) was dissented from, 

In thecase of Sankaralinga Tevan v. 
Avidai Ammal, 35 Ind, Oas. 826 (11) 
Seshagiri Ayyar, J., while dealing with 
a somewhat similar argument has 
ae argument is pushed to its logical conclu 
sion no public servant or Judge can have the safe- 
guard of a sanction as it isnot within the powers 
of such an officer to commit an offence. Any 
offence committed by such a person must prima 
facie be beyond his official rights and duties, I 
do not think that such a result is the necessary 
consequence of the language employed by the Le- 


gislature.” i 
‘These observations have been referred 


to with approval in Gangaraju v. Venki 
(6) 33 Ind. Cas. 648; 17 Or. L. J. 168; (1916) 1 M. W. 
N. 384 d 


(7) 122 Ind, Oas. 627; 33 O. W.N. 1058; A. I R 
1999 Gal, 724; Ind, Rul. (1930) Oal. 259; 31 Or. L, J. 
430. 


8) 2 B. 48. 
e 102 “Ind. Cas 342; 29 Bom. L. R, 707; 28 Or. Le 


J. 534; A.J. R. 1927 Bom. 432; 8 A. E. Cr. R. 161. 
(10) 97 Ind. Cas. 64; 4 R. 128 ;A, I. R. 1926 Rang, 
171; 27 Or. L. J. 1088. 
(11) 35 Ind, Oas. 826; 17 Or. L. J. 394. 
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(12) and it was said: 
‘“And yet that is the effect of some of the de- 
cisions that the commission of an offence being 
no part of a public servant's duties} no sanction 
is required for his being prosecuted for an 
offence alleged to have been committed by him 
while he was discharging or purporting to dis- 
charge those duties. The language of s. 197, Ori- 
minal Procedure Code does not in our opinion 
afford any :justification for such a construction.” 
After referring to the divergance of 
opinion which has prevailed in different 
High Courts on the construction of the 
provisions relating to sanction and the 
amendments made from time to time it 
was further said: 


In Sivaram Krishna Aiyar v. Seshappa Naidu (13), ` 


OCurgenven, J, held that the offence contemplated 
by 8.197 must contain an element necessarily 
dependant upon the offender being a public ser- 
vant. We are ofopinion that this is too limited a 
construction of the section The question is not 
as to the nature of the offence but whether it was 
committed bya public servant acting or purport- 
ing to act as such inthe discharge of his duties. 
We hold that if the offence alleged wascom- 
mitted by the public servant while he was actual- 
ly engaged in or purported to be engaged in the 
discharge of his duty, sanction is required.” 

|; With these observations l concur and 
apply them to the present cass, there 
can be no doubt that the offences with 
which the accused No. 3 was charged 
were alleged to have been committed by 
him while acting or purporting to act 
in the discharge of his. official capacity. 
It was only in that capacity that he 
would authorize payment of the sums 
of money which are alleged to have been 
embezzled and it was in that capacity 
that he could supervise the proper mainte- 
nance of the booksand initial the entries 
msadein them which are said to have been 
falsely made. That being so the trial of 
accused No. 3 as also of the other ac- 
cused who were jointly tried with him 
is bad from its inception, For these 
reasons, Í concur in the order passed by 
the learned Judicial Commissioner. 

With regard to the request of the 
learned Public Prosecutor that we should 
express8n opinion on the question of the 
retrial of the accused on the charges 
on which the convictions were maintained 
by the court of first appeal, I would 
express no opinion one way ar the 
other. .The amount which the accused 
have been found to have embezzled is 

(12) 118 Ind. Oas. 102; 52M. 602 atp. 606; A. L R. 
1929 Mad. 659: 380 Or L. - 864; 30 
L. W. 116; 57 M. L. J. 31; Ind. Rul, (1929) Mad. 742; 
(1929) M. W. N. 387. 

13) 115 Ind. Oas. 248; A. I. R. 1929 Mad, 172; 39 
L.W.17; (1929) M. W: N.53; 30 Or. L, J. 396; 52 M. 
347; 56 M. L. J, 263. 
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only Rs. 20 and it is for the Local Govern- 
ment to decide whether in respect of this 
sum or any other sum which the accused 
should have embezzled they should be 
again put on their trial, 

N/a. Order accordingly, 





ALLAHABAD HIGH COURT. 
Miscellaneous Oase No. 764 of 1931,’ 
March 4, 1932, 
MUKE#JI AND Bennet, J. 
In the matter of Masses. SURAJ 
BHAN UGARSEN-~AppRgLLanta 

Income Tax Act (XI of 1922), ss. 28 (4), 80, 81, 66 
(2)—Assessment by Income-tax Officer under s. 28 (4) 
—Assistant Commissioner’ holding it to be properly 
made—A ppeal—Reference to High Court, tf lies. e 

Where the Assistant Commissioner of Income-tax 
considered the reasons which had led the Income Tax 
Orficer to assess under s. 23 (4, Income tax Act, 
and held those reasons to be sufficient : 

Held, that no appeal lay tothe Assistant Commis- 
sioner and as there was no order under s, 31, no 
reference lay tothe High Court in accordance with 
the provisions of s, 66 (2). 

Mr. Vishwa Mitra, for the Assessee. 

Mr. U. 8. Bajpai, Government: Advocate 
for the Orown. 

Judgment.—These are two references 
by the Oommissioner of Incom:3-tax at 
the instance of a Hindu joint family of 
whom the manager is one Surajbhan 
Uggarsen In one case the assessment is 
for the years 1930-1931 and in the other 
case for the years 19201930 under s. 34. 
In each case there was non-compliance 
withthe ordexs of the Income-tax Officer. 
In regard to the earlier year the Income- 
tax Officer issued a notice unders. 22 (2) 
read with wg, 34 requiring a return of 
income for the year 1929-1930, The asses 
see submitted a return of Rs, 1500 as an 
estimated income from interest and stated 
that an approximate amount was given 
because the assesses had kept no account 
previous to April 1, 1429, The Income- 
tax Officer held that this was not a valid 
return and accordingly he made a best 
judgment assessment under s. 23 (4). An 
appeal was filed by the assessee and the 
Assistant Oommissioner of Income-tax con- 
sidered tho reasons which had led the 
Income-tax Officer to assess unders. 23 
(4) and he held that those reasons were 
sufficient and, therefore, no appeal lay 
under s. 3lin accordance with the provieo 
tos. 30. As the Assistant Commissioner of 
Income- tax has considered whether the 
assessment was properly| made under s. 23 
(4) and has held that ino appeal lies, 


- 1933 


therefore, there was no order under a. 31. 
As there was no order under s. 31 no refe- 
rence lies to this court in accordance with 
the provisions of s. 66 sub a. (2) 

Thecase for the assessment in regard 
to the years 1930-1931 is similar. A notice 
was issued unders. 22 (4) requiring the 
assessee to submit cash books and ledgers 
and original bonds and promissory notes 
and again a notice was issued under the 
same section requiring him to submit cash 
books and ledgers in regard to petrol and 
kerosene oil agency in Dehra Dun, cash 
books and ledgers in regard to a cloth 
shop in Dehra Dun and :cash books and 
ledgers for money lending and grain 
business at another place. ‘The assegsee 
failed-to produceany books in regard to 
the Dehra Dun business on grounds that 
they had been previously shown to the 
Income-tax Officer, Dehra Dun and he 
alleged that he had no account books 
before the years 1927-1428 and 1928-,929 
for this money lending business. The 
Income-tax Officer held on certain evi- 
dence that there must have been account 
books for the money lending business for 
the years not produced and that the reasons 
for not producing the books in regard to 
the Dahra Dan business were insufficient, 
An assessment was,’ therefore, made under 
8. 23 sub-s. (4). An appeal was filed by 
the’ assessee. The learned Assistant 
Commissioner considered the grounds which 
had led the Income-tax Officer to consider 
that the assessment should be made under 
s. 73(4) and held that those were good 
grounds. Accordingly no sppeal lay under 
s. 31, As already stated when no appgal 
lies under s. 31 no reference lies under 
s. 66 (2), 

Our decision, therefore, in both these 
cases is that no reference lies to this court 
and accordingly werefuse these references 
with costs. We allow the fees to the 
Government-Advocate of Rs. 150 condi- 
tional on his filing a certificate of payment 
within the period prescribed by the rules 
of this court. The costa of the references 
will be paid by the assessee. 

N/a. Reference refused 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civil Revision No 359 of 1931, 
Jane 28, 1932. 
Soraman, O. J., MUKESII AND Kina, JJ. 
BHAJAN LAL AND OTHERS — Å PPLICANTS 


versus 
Tas SEORETARY cr STATE — OPPOSITE 
PARTY, 

Land Acquisition Act (I of 1891), s. 18—Collector 
refusing to,make reference to District Judge—Civil 
Procedure Code (Act V of 1908), s 115 -High Court, 
if has jurisdiction to revise order. 

When a Oollector is acting under s 18, Land 
Acquisition Act, heis acting administratively and not 
judicially, and he can inno case be acting as a court 
‘subordinate to the High Court’. Oonsequently no 
revision lies under s. 115, Civil Procedure Oode from 
an order passed by the Collector under s.18, refus- 
ing to wake a reference to the District Judge's Court. 
Ezra v. Secretary of State for India in Council (1) 
and other cases discussed [p. 589, col, 2.] 

Civil Revision against an order of the 
Land Acquisition Officer, L. 8.Z Railway, 
Jaunpur, dated the 20ch October, 1930, 

Mr, Kedar Nath Sinha, for the Appli- 
cants. 

Mr. U. S. Bajpai, Goverament Advocate, 
for the Opposite Party. 

Judgment —This reference arises from 
an application under s. 115 of the Oode of 
Civil Procedure, for the revision of an order 
passed by a Oollector under s.18 of the 
Land Acquisition Act, 1894, refusing to 
make a reference to the VUourt of the Dis- 
trict Judge. 

A preliminary objection was raised that 
the High Court has no jurisdiction to re- 
vige the order as it isnot an order passed 
by a court subordinate to the High Court. 

The Division Bench before which the 
application was heard was of the opinion 
that the case raised a substantial question 
of law requiring an authoritative pro- 
nouncement and accordingly directed the 
case to be laid before the Hon’ble Ohief 
Justice for the constitution of a larger 
Bench. 

Some land belonging to the applicant 
was acquired under the Land Acquisition 
Act. The Oollector made an award. The 
applicant refused to acsept the award on 
the ground that the compensation offered 
was quite inadequate and sent an applica- 
tion to the Collector requiring him to refer 
the matter under s, 18 tothe Oivil Oourt 
for determination, 


The Collector passed the following order 
dated the 17th October, 1930: “This appli- 
cation was received by post in contraven- 
tion of r, 2 Boards Oirculars IJ-6 and is un- 
stamped. No action can, therefore, be tak- 
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en upon it. Rejected and filed. 
applicant. ` 

The question is whether the High Oourt 

can interfere with this order in exercise of 
its revisional powers under-s. 115, Civil 
Procedure .Code. There is much conflict 
-of judicial authority on this point. The 
rulings which have been cited before us 
show, that the High Oourt at’ Madras, Bom- 
‘bay and Lahore take the view that no revi- 
sion lies, whereas the High Oourt at Oal- 
cutta and Patna and the Ohief Oourt of 
Oudh are of the contrary opinion. 

The first question is whether the Oollect- 
or in refusing to make a reference under 
s. 18, is acting “judicially.” 

When we speak of the “Collector”, we 
mean the Collector as defined for the pur- 
poses of the Land Acquisition Act, It has 
been authoritatively ruled by their Lord- 
ships of the Privy Council in Ezra v. 
Secretary of State for India in Council 
(1) , that the proceedings of tne Collector, 
resulting in the award, are administrative 
and not judicial. Their Lordships were 
only dealing with the award and the pro- 
ceedings leading up to the award, and it has 
been held by certain learned Judges that a 
distinction should be drawn between the 
functions exercised by a Ooliector under 
Part 11 of the Land Acquisition Act (relat- 
ing to the proceedings resulting in the 
award, and the functions exercised by bim 
in Part III of the Act, which relates to the 
judicial determination of claims made by 
persons interested who have not accepted 
the award. For instance it has been held 
in Administrator General of Bengal v. Land 
Acquisition Collector, 24-Parganas (2) that 
Part IIL of the Act relates to proceed- 
ings in court and that the Oollector in 
rejecting the application under s. 18 was a 
e court” and was acting judicially, and 
therefore, it was held tht his order was sub- 
ject to revision by the High Oourt. In 
Saraswati Pattack v. Land Acquisition De- 
puty Collector of Champaran (8) the learned 
Judges held that under the Statute the 
firat step in the judicial proceeding was a 
reference by .the Oollector, and the first 
step in a judicial proceeding must be held 
to be a ‘judicial step”. With due res- 
pect to the learned Judges, we are unable 
to agree to this view. We are bound to 
hold, on the authority of Ezra's case (1), that 


` (1) 32 0,605; 321. A, 93; 9 O.W. N. 454; 2A, L. 
J. 771;7 Bom. L. RB, 422; 1 0. L. J. 227; 8 Sar. 779 


P. O.) 
; (2) 12 0. W, N. 241. 
a) 39 Ind. Cas, 650; 2 P, L. J. 204; 3 P. L.W, 
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the Collector throughout the proceedings 
relating to the award was. acting as an Ad- 
ministrative Officer and not as a Judicial 
Officer. Itseems to us vary difficult to hold 
that the Collector in making or refusing 
to make a reference under s. IB has sudden- 
ly chonged his official position and is acting 
judicially and notadministratively. There 
must bea presumption of continuity It is 
true! that the Collector, when an application 
is made tohim unders 18 has to see whether 
the application is within time, and is other- 
wise in order, but we are not prepared to 
hold that merely because he has to consi- 
der certain points before making the re- 
ference, he therefore, must be deemed to 
be acting judicially and not as an Ad- 
ministrative Officer. The functions which 
he performs under Part II of the Act are 
very similar to judicial functions, He 
even has the power of compoalling the 
attendance of witnesses, as if he werea 
Civil Court and he csrtainly has to deter- 
mine to the best of his judgment the proper 
compensation which should be given to the 
persons interested in the land. If the 
Collector in making such decisions is not 
acting judicially, we fail to see why he 
should be deemed to be acting judicially 
when making a reference under s, 18, Al- 
though Ezra’s case (1) does not directly 
decide whether the Oollector is acting as an 
Administrative Officer or as a Judicial Officer 
when making a reference under s. 18, their 
Lordships expressly refer to s. 18 as one of 
the sections from which it cculd be inferred 
that the Oollector is not acting as a Judi- 
cial Officer. Moreover, their Lordships ap- 
prove the reasoning in the judgment of the 
Oaleutta High Oourt whlch was under 
appeal, and in that judgment the High 
Oourt had clearly taken the view that the 
Collector is in no sense of the term a 
Judicial Officer, nor is the proceeding be- 
fore him a judicial proceeding. They also 


‘refer (at page 619*) to s. 18 as showing that 


the Oollector is not acourt. In our opinion, 
the Collector is not suddenly converted from 
an Administrative Officer into a Judicial Offi- 
cer for the purpose of making or refusing 
to make a reference under s. 18, and he 
continues to act as sn agent of Government 
in an administrative capacity throughout. 

If it be conceded for the sake of agree- 
ment that the Collector in refusing to make 
a reference under s, 18 is acting ‘judicially’ 
then the question arises, whether he 
should be deemed to be a Civil Court. 
The word “court” is not defined for the 
“ *Page of 32 O.—[Ed.] 
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pufpose of s, 115 of the Code of Civil Pro- 
cedure, but we think it must bs an es- 
sential characteristic of a “court” that it 
should have power to determine questions 
in dispute between litigants, upon the 
merits. The Oollector has no power to 
determine upon the merits the questions 
raised by the application submitted to him 
under s. 18. He is merely required to refer 
the questions for determination to the court 
of the District Judge. 

The only question that he himself is called 
upon to examine is whether the applica- 
tion is in conformity with the requirements 
ofs.18. Even if it be held that he decides 
that question judicially, it does not neces- 
sarily follow that he is a “court”, A Rə- 
gistration Officer in deciding that a do- 
cument should not bs admitted to registra- 
tion might be held to decide the question 
“judicially” but in our opinion the Regis- 
tration Officer does not, for that reason 
become a “court.” 

The argument advanced before us that 
the Oollector must ba considered a “com- 
ponent part’ of the District Judge's Court, 
because he initiates or refuses to initiate 
judicial proceedings in that court, seems 
to ustoo far fetched and unconvincing 
to merit discussion. We may add that 
the word “require” which is used in 
B. 18 with reference tothe Oollector seems 
more appropriate to an administrative 
officer than toa court. For these reasons 
we hold that the Obollector is not a 
court”. 

Finally, if it be admitted for the seke 
of argument that the Oollector is a “court”, 
we think that he certainly is not a Court 
subordinate ito the High Oourt. The High 
Court has no appellate jurisdiction over 
the Oollector andfor that reason it is 
difficult to hold that the Oollector isa 
Court Subordinate tothe High Oourt, 
even if heis a‘ court’ in any senseof 
the word. Section 55 of the Land Acquisi- 
tion Act gives power tothe Local Govern- 
ment to make rules for the guidance of 
officers in all matters connected with the 
enforcement of the Act, This would in 
our opinion include power to makea rule 
for the guidance of a Collector when re- 
ceiving an application under s. 18. No 
authority is given to the High Oourt to 
make rules for tae guidance of the Ovllec- 
tor and for this reason also, we think 
that the Collector cannot ba held to be 
subordinate tothe High Oourt. 

As the Collector jis an officer of the 
Revenue Department, ha would presuma- 
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bly be sitting as a Rèevêhu6 Court if he 
were sitting ss a Oourt of any description. 
In the present cass, it is perfectly 
clear that the Collector believed himself 
to be acting asa Revenue Court, because 
he refused to accept the application on 
the strength of a rule made by the Board 
of Revenue for the guidance of Revenue 
Courts, The Board of Revenue are also 
clearly of opinion that a Collector acts 
under s. 18 either as a Revenue Officer 
or as a Revenue Oourt, because they have 
made rales(Board Circulars 1-VIII, rr.28 and 
2¥) for his guidance. In our opinion, he 
is acting as an administrative offic:r of 
the Revenue Department, but not as a 
Revenue Oourt. In any case he is not 
subordinate to the High Court, 

As we hold that the Oollector was not 
acting judicially, and not acting as a 
Oourt and that he could not in any case 
be acting as a court “subordinate to the 
High Court” we think it is clear that 
no revision lies undere, 115, Oivil Pro- 
cedure Oode, 

We agree generally to the view ex- 
pressed by the Full Bench of the Madras 
Hig Oourt in Abdul Sattar Sahib v. Special 
Deputy Collector, Vizagapatam Harbour (4) 
but we would go further in holding 
that the Oollector was not even acting 
“judicially.” 

The Bombay High Court in Balkrishna 
Daji Gupta v, Collector, Bombay Suburban 
(5) held that.no revision lies in such a 
case, but they were doubtful whether the 
Oollector should be considered to be a 
“court” when acting unders 18. 

Our view is also supported by the 
Lahore High Court in Mushtaq Ali v., 
Secretary of State (6). 

We may also refer to a decision of 
our own High Oourt in Secretary of 
State for India v. Bhagwan Prasad (7), 
In that case the question for decision was 
different, but the learned Judges clearly 
stated their opinion that the Collector when 
acting under s. 18 of the Land Acquisi- 
tion Act was acting in an administrae 
tive capacity and not in a judicial 
capacity, 


(4) 84 Ind. Cas. 616; 43 M. 357; 46 M, L. J. 209; (1924) 
M. W. N. 224; 19 L. W. 445; A. I. R.1924 Mad, 449; 
34 M. L. T. 18 (F. B.) 

' (5) 73 Ind. Oas. 354; 47 B, 699; 25 Bom. L. R, 398; 
A. 1. R. 1923 Bom. 290. 

(6) 127 Ind. Cas. 711; A, I. R. 1980 Lah, 242; 31 
P. L. R. 158; Ind, Rul. (1930) Lah. 871, 

(7) 124 Ind. Cas. 529; (1929) A. L. J. 1186; A, I. R, 
res All, 769; Ind. Rul, (1930) All, 529; 52 A, 
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The Oudh Ohief Court tcok a contrary 
view in Ahmad Ali Khan v. Secretary 
of State for India in Council (8). They 
were of the opinion that as the proceed- 
ings in Part III of the Act are judicial 
the reference by the Oollector under s. 
18 which starts the proceedings, should 
be treated as a judicial order. They 
seem to have assumed that if the Collec 
tor was acting judicially, he must be a 
“Court” and must further be a “Oourt 
subordinate to the High Oourt.” With 
due deference, we cannot sgree to this 
view and we note that the learned Judges 
relied upon the cases, Secretary of State 
for India v. Jiwan Bakhsh (9) and Pare- 
meshwara Aiyar v. Land Acquisition Col- 
lector, Palghat (10). Apparently, it was not 
brought to their notice that both these 
cases had been overruled by subsequent 
decisions of the same High Oourte. 

It is objected that if the Collector's 
order refusing to make the reference is 
not open to revision by the High Oourt, 
then the applicant has no remedy. It 
would no doubt be open to the applic- 
ant to petition the Oommissioner or tle 
Local Government to direct the Collector 
to make a reference. If any furcher 
` remedy is considered necessary, then we 
think it is for the Legislature to provide 
some appropriate remedy. 

As we hold that we have no power of 
interference, it is unnecessary to express 
any opinion upon the merits of the Ool- 
lector’s order. We can only suggest that 
the Local Government should make it 
clear by statutory rules or departmental 
instructions what procedure should be 
adopted by a Oollector when receiving 
an application by post. It may be point- 
ed out that in Shiva Sundari Dasi v. 
Collector of Cawnpore (11) a Oollector did 
receive such an application by post and 
raised no objection, The question of a 
court-fee upon the application might 
- also be made clear. Under s. 19 (22) of 
the Oourt Fees Act, an “application for 
compensation” under the Land Acquisi- 
tion Act is expressly exempted from be- 
ing chargeable with a court-fee. In the 
present case, the application is not for pay- 
ment of compensation but it is for deter- 
mination of compensation and the Collector 
“ (8) 137/Ind. Oas. 68 A. I, R. 1932 Oudh 180; 9 O. W, 
N. 231; Ind, Rul, (1932) Oudh 197; L. R. 13 A (0) 148 


.16 R, D. 320. 
(9) 36 Ind, Cas. 213; 67 P. R. 1916; 160 P. W. R. 1916; 


73 P. L. R, 1917. 
(10) 49 Ind, Cas. 659; 42 M, 231; 36 M. L, J. 5. 


(N 2 A, L, J. 184. 
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might be in doubt whether any court-fee is 
chargeable on such an application. 

As we have no power to interfere 
under s. 115, we dismiss the application 
with costs. 


N./4. Application dismissed, 


_ LAHORE HIGH COURT. 
Miscellaneous Firat Oivil Appeal No. 955 
of 1932, 

December 20, 1932. 
Tapp, J. 
CHANAN Sa NGH— APPRLLAN 
versus 
Musammat HAR KAUR AND anorHer— 
RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 84 (09) 
—Power of court to call on guardian to pay balance 
found due. 

The view that the court can call on the guardian to 
pay such balance as the court may find to be due is 
more correct than the one which limits the power of 
the court to such balance which the guardian may 
or may not show. Bathina Subbarami Reddi v. 
Ganesam Pattabhirami Reddi (1) and Mohame Farid- 
ud-Din Ahmad v, Ahmad Abdul Wahab (2), relied on, 


Miscellaneous Firat Oivil Appeal from 
an order of the Senior Subordinate Judge, 
Ludhiana, dated the 9th of May, 1932. 

Mr. Jhanda Singh, for the Appellant. 

Mr. Har Charan Das Kumar, for the 
Respondents. 

Judgment.—The appellant Ohsnan 
Singh was appointed guardian of the prop- 
erty andthe respondent Musammat Har 
Keur guardian of the pereon of @ minor 
Bhagta, Appellant was given possession 
of the minor’s land and was required to 
pay Rs. 205-9-y as chakota or rent. For 
the year 1928-29 he paid Rs. 1295 and for 
1929-30, Rs. 115. He was allowed a credit 
of Rs75 and has now been called on 
to pay Rs. 15-9-9 for 1929-30 and Rs, 125 
per annum for 1930-31 and 1%31-34, ora 
total of Rs, 275-9-9 (obviously a mistake for 
Rs. 265-2-9) plus revenue. He appeals 
against this order but the objection that 
no appeal lies is well founded and must 
be upheld. Theright of appeal is limited 
by s. 47 of the Guardians and Wards Act 
and the order in question does not 
fall under any of the clauses of that 
section. 

The record shows that appellant applied 
for his discharge on the 9th February, 
1931, but no order has keen made on this 
application. If there had been an order 
refusing a discharge, a right of appeal 
would have arisen under cl. (h) of the 
section, Qounsel has asked that the 
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appeal may be treated as an application 
for revision on the ground that the lower 
Court had no jurisdiction to make the 
order or, if it had, there has been an 
irregular exercises of that jurisdiction. 

It appears that appellant rendered no 
accounts for the year 1930-31, his excuse 
being that he gave up possession of the 
land after October 1929 in consequence 
of an order of the court that the land 
should be leased to one Harnam Singh 
for Rs. 300 for Kharif 1930 and Rabi 1931. 
This lease was never tuken up and the 
land apparently remained in the possession 
of appellant who was afforded an oppor- 
tunity of proving the contrary but failed 
to dô so. Under cl. (c) ofs. 34 the court 
was empowered to call on him to furnish 
accounts and under el, (d) require him to 
pay such sum as may be due from him 
on those accounts. It is no argument 
to urge that because no accounts were 
furnished the court could not make the 
order it did as, in my opinion, if the 
obligation imposed on the guardian to 
furnish accounts is not discharged, this 
does not preclude the court from taking 
accounts or going into accounts and acting 
under cl. (d). The situation in the present 
case is that the guardian says he has 
no accounts to furnish as he was not 
in possession of the land and there is 
no balance due from him. The court 
on the contrary finds he was in possession 
and a balance is due from him. In 
my opinion the view taken in 
Sitaram v. Gobindi (1) and Mohamed 
Farid-ud-Din Ahmad v. Ahmad 
Abdul Wahab (2), that the court can call 
on the guardian to pay such balance as 
the court may find to be due is more 
correct than certain authorities which limit 
the power of the court. to such balance 
as the guardian may or may not show, 
In such circumstances, surely the scrutiny 
of the accounts of a guardian becomes a 
farce, 

The learned Counsel for the appellant 
has relied on Fakir; Muhamamd v, Bhari (3) 
but this ruling is clearly distinguishable. 

The controversy in that case was between 
the discharge ofa guardian from office and 


his diecharge from liability —matters 
which do not arise in the present 
case, 


(1) 80 Ind. Cas, 592; 46 A. 458; 22 A. L. J. 585; A. 
I. R. 1924 All, 593, 

(2) 107 Ind. Oas. 152; 7 Pat. 144; A. I. R, 1928 Pat 
255; 9 P. L. T. 383. - 

(3) 136 Ind. Cas. 3; A. I. R. 1932 Lak. 306; Ind, Rul, 
(1932) Lab. 179; 33 P. L, R. 441. : f 
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For the reasons aforesaid I hold the 
court had jurisdiction to make the order 
it did and there was no illegal or irrregu- 
lar exercise of this jurisdiction, 

The application is accordingly dismissed, 
parties bearing their own costs. 

4. Application dismissed, 





ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 26: of 1929, 
March 17, 1932. 

MUKE! J! AND BENNET, JJ. 
Musammat DULJI KUNWAR— PLAINTIFR— 
APPELLANT 
versus 
Musammat BAILA KUNWAR Asp crHers 
D&FENDANTS— RESPONDENTS 
Agra Tenancy Act (III of 1926), ss. 44, 121, 280— 
Revenue Court having power to grant reliefs prayed 

for—Civil suit—Maintainability. 

Where a plaint alleged that plaintiff and the 
first defendant were joint occupancy tenants, and 
that the first defendant had madea perpetual lease 
infavour of the defendants Nos 2 and 3 without the 
plaintiff's consent, and sought for a decree in- 


validating the lease and for possession in case of 
proof of dispossession: 

Held, that asthe Revenue Court could grant the 
plaintiff adequate remedy under ss. 121 and 44, 
Agra Tenancy Act, the Oivil Court had no jurisdic- 
tion to entertain the suit. 


Second Oivil Appeal from the decision 
of the Subordinate Judge, Ghazipur, 
dated the 16th November, 1928, 


Messrs, U. S. Bajpai and G.S, Pathak, 
for the Appellant. 

Dr. M.L Agarwala, for the Respondents. 

Judgment —This is a second appeal 
by the plaintiff whose suit has been dis- 
missed by the lowər Appellate Oourt on 
the ground of want of jurisdiction. The 
plaint set forth that the plaintiff was the 
daughter of one Ram Shukul who died 
some 13 years ago and his brother Deo 
Saran had previously died. The plaintiff 
claimed that she had entered into posses- 
sion of certain cccupancy plots which 
had originally belonged tothe two brothers. 
The plaintiff stated that defendant No, } 
Musammat Baila Kunwar, widow cf Deo- 
saran, had been entered for the occupancy 
holding. Further that on the listh of 
September 1418 zemindars of tke mahal 
admitted the rights of the plaintiff and 
defendant No. 1 as occupancy terante, 
Paragraph No.5 set forth that cn the 3rd 
August 1927 defendants cecond pariy Nand 
Kishore ard Rem Achar instigated Musam- 
mat Baila Kunwar to give them a 
perpetual lease which she did in respect 
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of the plots mentioned in the plaint, and 
that the plaintif had not consented to 
that lease. The ‘plaint further set forth 
that the defendants Nos, 2 and3 had not 
obtained possession of any of the plois 
and that the plaintiff was etill in posses- 
sion. The relief asked for was that “on 
establishment of the plaintiffs rights a 
decree invalidating the perpetual lease, 
dated 3rd August, 1927, registered on 7th 
September, 1927, may be passed in favour 
of plaintiff, and her possession over the 
plots specified below may be maintained 
and in case of proof of dispossession a 
a decree for possession may be passed". The 
principal question before us is whether 
the auit of the plaintiff should be brought 
in the Revenue Court or in the Oivil 
Court. It was filed in the Oourt of the 
Munsif who decreed the suitin part. Both 
parties appealed and on first appeal the 
lower Court adopting the plea of the 
defendant in appeal held that the Revenue 
Court alone had jurisdiction. Under s, 
230 of U. P. Act III of 1926, if the cause 
of action is one in respect of which 
adequate relief might be granted by the 
Revenue Oourt, it is immaterial that the 
relief asked from the Oivil Oourts may 
not be identical with that which the 
Revenue Oourt could have granted. We 
therefore, have to see whether the Revenue 
Court could substantially grant the relief 
for which the plaintiff asks. To ascer- 
tain jurisdiction, as has been frequently 
held, we should regard allegations in tke 
plaint. The allegations are that the plain- 
tiff and defendant No. 1 are joint occupan- 
cy tenants and that the defendant No, 
lhas made without the consent of the 
plaintiff a perpetual lease to defendants 
Nos: 2 and 3. We consider that under 
B. 121 of the Agra Tenancy Act it is 
open to the plaintiff to sue defendant for 
a declaration in regard to plaintiff's rights 
in this tenaticy. Itis further open to the 
plaintiff to sue under s. 44 of that Act for 
the ejectment of persons such a3 de- 
fendants Nos. 2 and 3 whom she alleges 
to be occupying the plots of land without 
her consent. As the plaintiff does not 
definitely say that the defendants No3. 2 
and 3 are in possession through a lease, the 
plaint could allege, as the present 
plaint doas, that the relief of ejectment 
of detendants Nos, 2 and 3 should be 
granted if they are found to ba in 
possession. We consider that this would 
substantially cover all the reliefs for 
which the plaintiff asks. Under O, I, 
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r. 3, Civil Procedure Code, which applis, 
to Revenue suits under general provisions 
in the Tenancy Act, (6. 264), all persons 
might be joined as defendants against 
whom any right to relief in respect ofor 
arising out of the same act or transaction 
is alleged to exist, In the present case 
the cause of action is the perpetual lease 
and the remedies against all the defen- 
dants arise out of that one transaction. 
We consider, therefore, that on the alleg- 
ations in the plaint adequate remedy can 
be granted by the Revenue Oourt. We, 
therefore, hold that the Oivil Court has 
no jurisdiction toentertain this suit, and 
we direct that the plaint should be re- 
turned to the plaintiff to file in the proper 
court if so advised. As the appeal has 
substantially failed, we allow costs, 
including Counsel's feesin this court on 
the highers cale to the respondents, 
N/a. Appeal allowed, 
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LAHORE HIGH COURT. 
Oriminal Revieion No, 1409 of 1932, 
January 13, 1933, 

Broapway, AG O. J. 
EMPEROR— PETITIONER 
versus 
DHARAM SINGH—Coenvictr—ResponpEnt, 

Excise Act (I of 1914)—Offence under—Deter- 
rent punishment, necessity of—Punishment—Good 
family of accused, whether ground for light sentence. 

In awarding punishment for an offence under 
the Excise Act, the courts should bear in mind 
that illicit distillation implies a. good deal of 
preparation, and results not only in the loss of 
the Excise revenue, but also in drunkenness; more- 
over the offence often escapes detection and it 
is, therefore necessary to imposea sentence which 
will have a deterrent effect. ; 

There cannot be one law for the rich and one 
for the poor or rather one for the good family 
and one forthe bad, Therefore, the fact that the 
accused is a member of the Punjab Ohief Associa» 
tion is nota ground for awarding a lighter sen- 
tence, , 

Oase reported by the Sessions Judge, 
Lyallpur, with his No, 222 of 24th October 
1932. 

Report. —Oa 6th April, 1932, Exei3a 
Inspector Choudhri Ataullah ofSheikupura 
raided Kehr Sohan Singh to which Dharam 
Singh respondent belongs while he and 
his party were occupied in securing the 
houses of the suspected persons in the 
neighbouring hamlet of Rachhpal Singh, 
they noticad the respondent running to: 
wards his house, chased_ him, and caught 
him breaking upa still and some earthen 
pitchers iù his kurk, About a seer of the 
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2 
material that had been spilt'on the ground 
was collected and sent to the Ohemical 
Examiner whose report was thatit was 
lahan. A spade, a distilling pipe, a tin 
canister anda garwa containing 8 seers 
of lahan were recovered from this kurh. 
A bottle containing 6 oz. of liquor 
of doubtful origin, 11 empty bottles, 
a garwa and a taliohit smelling of liquor 
were recovered from the respondent’s re- 
Bsidential khotha. A pitcher containing 45 
seers of lahan was recovered froma khola 
adjoining the respondent's cattle shed, and 
19 pitchers containing 8 maunds and 15 
seers of lahan were recovered from one of 
his{fields within 50 karams of his house, 

Lala *Shanti Lal Ahuja, Magistrate, First 
‘Claes, Sheikhupura, found respondent 
guilty under s. 51 of the Excise 
Act and fined him Rs. 200 or 6 months’ 
rigorous imprisonment in default on 21st 
June, 1932, I rejected the appeal oa 13th 
August, 1932. 

This application for revision was put in 
on behalf of the Orown for enhancement 
of sentence on 5th August, 1932, and reg: 
pondent’s Oounsel was heard on 3lst 
August, 1432, 

The recovery of a large amount of lahan 
slong with several bottles and utensile 
emelling of liquor coupled with the ex- 
istence of a still indicate that respond- 
ent was given to illicit distillation. 

The Hon'ble Ohief Justice Sir Shadi Lal 
held in Crown v, Piyara Singh (1) that in 
awarding punishment for an offence under 
the Excise Act the courts should bear in 
mind that illicit distillation implies a good 
deal of preparation and results not only 
in the loss of excise revenue, but also in 
drunkenness, Judicial experience also 
shows that the offence often escapes detec- 
tion, and it is therefore, necessary to impose 
& sentence which will hava a deterrent 
effect. 

. The learned Oouneel for the respondent 


has argued that his client isa member of 


the Punjab Ohief Association. This is not 
on the record but furnishes an explanation 
for tha light sentence passed upon the res- 
pondent by the trial Magistrate. As remark- 
ed by the Hon'ble Mr, Justice Harrison in 
Oriminal Revision No. 1491 of 1928, decided 
on 19th October, 1928, there cannot be ono 
law forthe rich and one for the poor or 
rather one for the good family and one 
for the bad, 

The sentence passed upon the respond- 
ent by the trial Magistrate being grossly 
inadequate I have the honour to ‘forward 
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this application to the High Oourt with 
the recommendation that overand above 
the -fine the respondent} should be awarded 
a substantial sentence of rigorous imprison- 
ment. 

The fine has been paid. 

Mr. Anant Ram Khosla, for the Govern: 
meat Advocate, for the Crown. 

Order.—Tne offence is a serious one, 
Crown v. Piyara Singh (1) is in point, A 
fine of Rs. 200 has been imposed in the 
present cass, I acsepi the recommenda- 
tion made by the learned Sessions Judge 
and pass a sentence of six months’ rigorous 
imprisonment on the respondent, Dharam 
Singh, in addition to the fine already 
inflicted on him by the trying Magistrate, 

A. Recommendation accepted. 

(D 94Ind, Oas, 129; 7 L. 32; A. I. R. 1926 Lah, 166; 
27 Or. L. J. 561; 27 P. L. R. 221, 


“ CALCUTTA HIGH COURT, 
Oriminal Revision No. 263 of 1932, 
August 4, 1932. 
CosTELLo, J. 
SALIGRAM KHErRY— Acouszep — 
PETITIONER 
versus 


EMPEHROR—Opposire Party, 

Calcutta Police Act (IV of 1866), ss. 44, 50-A—Game 
of mere skill, what constitutes—Conviction funder s. 44 
—Hssential conditions—Dart game, if a game of 
skill, 

In order to escape conviction under s. 44, Calcutta 
Police Act, it must be shown by the defence that to 
allintents and purposes on a broad and reasonable 
view of the matter the game was one of skill and 
nothing else. The question of whether or not the 
game is one of mere skill for the purpose of invoking 
the protection of s, 50-A is a question of fact, [p. 596, 
col, 2.] 

A reasonable construction should be given to the 
words ‘mere skill’ and the qualifying adjective ‘mere’ 
should not be interpreted as meaning ‘pure’ in the 
sense in which that word might be used ina scientific 
experiment, jp. 595, col. 2.] 

A game of “mere” skill should be taken to mean 
one in which a person playing it, as far as possible 
in any human affairs, has complete oontrol over the 
result which he sets out to attain, provided he is 
sufficiently expert in performance. Emperor v. Arjun 
Singh (1), referred to. [ibid.] 

(The dart game as played by the accused, was held 
to be a game of skill), 4 

Messrs. S. N., Banerji, Santosh Kumar 
Basu and Parimal Mukerji, for the Peti- 
tioner, 

Messrs. Khundkar and Nirmal Chandra 
Chakraberity, for the Orown. 

Judgment.—in this case three accused 
persoas Saligram Khetry, N. H. Balakani 
and R. N. Swinton were charged under 
s, 44, Oaleutta Police Act (Bengal Act IV of 
1866). Khetry was the proprietor of a 
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show known as ‘The Grand Variety Show’ 
and Balakani and Swinton were his assist- 
ants who helped him in running that 
show. On 14th January, 1932, an applica- 
tion was made to the Police authorities 
by the manager of that show for permission 
to carry iton at 124, Bow Bazar Street, 
for a period of three months and to con- 
duct various side shows and games of skill 
including s game known as the “dart game.” 
‘fhe permission asked for wes granted by 
the Police on 19th January, 1932. Buton 
16th February, 1932, an order was issued by 
the Police authorities countermanding the 
sanction as regards the particular game 
known as the dart game on the ground 
that it did not belong to the classes of games 
which are predominantly games of skill. 
This order was duly communicated by a 
Police Officer on the following day to the 
accused Saligram Khetry at about three 
o'clock in the afternoon. Another Police 
officer was sent out at 5 P. m, t? ascertain 
whether the game was still being carried 
on and upon his reporting that it was still 
in operation, another Police Officer who 
was.the first witness for the prosecution in 
the Court below, went tothe show ground 
and found thatthe game was in progress 
in one of the stallsand he tcok possession 
of the apparatus and arrested all the per- 
sons found in the stall, As the outcome of 
that the three persons, whose names I 
have given, were charged under s. 44 as 
already stated. That section provides as 
follows: 

“Whoever, being the owner, “occupier or having 
the use of any house, room or place, opens, keeps 
orusesthe same as a common gaming house; and 
whoever, being the owner or occupier of any house 
or room, knowingly and wilfully permits the same 
to be opened, kept or used by any other person 
asa common gaming-house; and whoever has the 
care or management of or in any manner as- 
sists in conducting the business of any house, 
room or place so opened, kept or used; and who- 
ever advances or furnishes money for the pur- 
pose.”of gaming with persons frequenting such 
house, room or place, shall be liable, on summary 
conviction before a Magistrate to a fine not ex- 
ceeding Rs, 500 or to imprisonment, with or 


without hard labour, for any term not exceeding 
three months". 


The learned Ohief Presidency Magis. 
trate found all the accused persons guilty 
under s 41. In making the order he 
Baic? 

“It is not disputed that Saligram is the mana- 
ger and the other two accused persons are his 
assistants. The accused Saligram is fined Rs. 50 
iù default two weeks’ rigorous imprisonment. 
The accused Balakani and Swinton are fined 
Rs. 5 each, in default five days’ rigorous impri- 
sonment each. The instruments of gaming and 
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the money that have been seized are confiscated 
under s, 48 of the said Act.” 


The only question before the learned 
Ohief Presidency Magistrate was whether 
or not tke accused could avail themselves 
of the exception provided in s. 50-A, 
Caleutta Police Act, That section wes 
inserted into the Oalcutta Police Act by 
the Bengal Public Gambling (Amending) 
Act No. IV of 1913. Section 50-A reads as 
follows, “Nothing in s. 44 to e. 50 shall 
apply to any game of mere skill, wherever 
played.” The learned Magistrate in his 
judgment said, 

“The only point for determination is whether 
this dart game constituted gaming or not. 16 
is not in dispute that the game wag being 
played.” F ; 

Ihe learned Magistrate rightly took the 
view that the other conditions named in 
B. 44 were undoubtedly present. The ground 
cn which this matter came before this 
Court in revision, is stated in the petition 
in these words: 

“For that in view of the reasons given by the 
learned Magistrate himself, the dart game ought 


to have been heldto be a game of mere skill and 
not one of chance.” 


As described by the learned Magistrate 
the game was played in the following 
manner. “A square wooden board which 
has about a hundred squares, coloured 
red, blue, white and green, is fixed up 
above seven feet from the ground; the 
player stands twelve feet from this tar- 
get; between him and the target is a 
table on which are placed card-board 
squares bearing coloured discs; the player 
chooses his colour and putsa rupee on it; 
he is given four darte; if the player 
places all four darts on squares of the 
pre-selected colour on the target he is: 
paid four rupees; apparently he gets a 
rupee for every successful throw; total 
failure means loss of the stake,” The 
learned Magistrate then proceeded as 
follows: l : 

“The defence has called a witness who de- 
monstrated in court that he is an expert at this 
game; he was successful with two throws out of 
three; on a second attempt both throws were 
successful. It is urged that this is a game in 
which skill preponderates over chance and there- 
foreit is not gaming. It is also urged that the 


game was allowed by the Police and, therefore, no 
offence was committed.” 


The finding of the learncd Magistrate 
was in these terms: 

“On a careful consideration of the nature of 
the game and the manner of play I am satisfied 
that it is a form of gaming.” 

Then he says : 

“The manner in which the game is played shows 
definitely that the element of chance preponderates. , 
The ordinary person who has had no previous 
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practice can only hit the mark, (that is, one of the 
numerous coloured squares according to the colour 
chosen) by sheer fluke or accident. The large num- 
ber of squares of each colour, the small size of 
each of the squares, the distance at which the player 
. stands from the target, are all factors which render a 
successful throw extremely unlikely and a matter of 
pure chance, The fact that some people can acquire 
or have acquired unusual skill dees not alter the 
mature of the game so far as the general public is 
concerned,” 
The learned Magistrate then said : 

“Tt has been laid down in Emperor v, Arjun Singh 
(1), that it isnot necessary to consider whether the 
element of skill preponderates over the element of 
chance. All that is necessary to determine is whe- 
ther the game is one of pure skill. It cannot for a 
moment be imagined that the dart game is one of 
pure skill, It is, therefore, aform of gaming. Ifit 
were a game of pure skill it would not be necessary to 
have so many squares of the same colour, in different 
parts of the target. If this were a game in which 
the player selected the very square on which he was 
going to throw his dart, it would bea game of pure 

For those reasons the learned Magistrate 
came to the finding that this dart game was 
not a game of “mere skill", the words used 
in s, 50-A, Calcutta Police Act, and there- 
fore, constituted an illegal game so as to 
bring the persons running it within the 
purview of s. 44. The only point. I have to 
decide is whether or not I am in agree- 
ment with the view taken by the learned 
Magistrate, As I have indicated the learn- 
ed Magistrate seems to have placed con- 
siderable or at any rate some reliance upon 
the decision in Emperor v. Arjun Singh 
(1), That decision was given by Mukerji, 
J., in the case of Emperor v. Arjun Singh 
(1), In the course of his judgment at page 
523* of the report the learned Judge said : 

“The question as to whether a game is one of pure 
chance or one in which the element of skill preponde- 
rates, considerations, which were thought important’ 
under the Act as it stood before, are, no longer per- 
tinent, We have to see whether the game is covered 
by what is meant by gaming; if it is, it is hit by the 
Act, unless itis a game of mere skill.” l 

Broadly speaking, with that proposition 
I agree. But I am bound to say that it 
seems a little difficult to think of any game 
which is absolutely devoid of all possibili- 
ties of some fortuitious element entering in- 
to the playing of it. The element of chance 
may be small or even infinitesimal, but in 
practically all pastimes which can right- 
ly be described as games even though they 
are, undoubtedly, games of skill, some ele- 
ment of chance might creep in. I make 
these observations for the purpose of say- 
ing that in my opinion, it is very difficult 


(1) 125 Ind, Oas. 643; A. I. R. 1929 Oal. 769; (1929) 
Or. O. 513; 57 O. 520; 33 O. W. N. 910; 31 Or. L. J, 901; 
Ind. Rul. (1930) Oal. 563, 
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to read the word “mere” as if it were’ 
synonymous with the word “pure” in the 
strict dnd scientific sense of the latter 
word. Iam, therefore, of opinion that one 
must give a reasonable interpretation to 
the expression “mere skill” and should 
come to the conclusion that a game of 
“mere akili" should be taken to mean one in 
which 8 person playing it, as far as possible 
in any human affairs, has complete control 
over the result which he sets out to attain 
provided he is sufficiently expert in the per- 
formance, I agree with Mukerji, J., that 
having regard to the terms of s. 50 A the 
question is no longer one as to whether 
the element of skill or chance predominates, 
The real question as I have said, is whether 
the result sought to bs obtained can be 
achieved by the person seeking to attain 
it if he has sufficient expertness to bring 
it about. It is obvious that in a large 
number of games there is definitely an elə- 
ment of chance, Games which are depend- 
ed upon the throw of dice or the turn of 
wheel or the fall of cards, necessarily have 
a decided element in the playing of them 
which is altogether outside the control of 
the person playing. 

In the present case it is argued on behalf 
of the Orown that the likelihood of the 
player affixing the dart on a square of the 
particular colour nominated by him was 
so remote that .it became a matter of pure 
luck, whether the dart struck a particular 
colour or not. It is argued because there are 
a number of squares of the same colour, the 
player might by chance hit any individual 
square of the colour selected by him, al- 
though he hadin fact aimed at another 
square of the same colour; and it is, there- 
fore, said that the difficulty of hitting the 
precise target selected is so great that 
success must necessarily be dependent on 
what is ordinarily called a flake. In this 
connexion I may observe that no one would 
dispute that the game of billiards is a 


game of the highest possible skill and 
yet even’ in this game if a player 
sets out to put a ball into a particular 
pocket and he may by a fluke put 
that ball into some other pocket put 
he nevertheless scores his point. It 


seems to me, therefore, that any argu- 
ment which is based upon the proposi- 
tion, the greater the difficulty the greater 
the element of chance, is wholly uasound; 
one may equally well say, the greater the 
difficulty the higher the skill. 

In this particular case there can be no 
doubt, I think, that the likelihood of 
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succees is well within the control of any 
particular player, provided he possesses 
the necessary skill. No doubt success 
would demand a high degres of skill cr 
at any rate what ia generally Cescribed as 
knack which is only another way of saying 
that the pereon playing must have an 
aptitude and must havea certain amount 
of experience and expertness in the play 
of the particular game, Here it is clearly 
possible for aperson with sufficient expert- 
ness to hitany particular square or at any 
rate a line of squares. Igay line of squares 
because the colours were arranged in 
lines drawn diagonally on the board which 
constituted the target, There is nothing 
in the playing of the game which could 
not be foreseen and anticipated. The 
players in the game so far as any outside 
circumstance or fortuitious factors are 
concerned, are masters of the situation. 
If one seeksa criterion upon the question 
whether the game is one of mere skill or 
not, think one can only say that the 
real testis: Is there any external thing 
or fortuitious circumstance which may 
interpose between the action of the player 
and the result to be attained, and are the 
media, or inetruments of the’ operation all 
ascerlained the moment the game begins. 
As I have already caid it is undoubtedly 
the care that in this particular game there 
was apossibility and indeed probability 
that a player might be unwillingly successe- 
ful by hittinga lineof the colour selected 
other than the particular line which he 
intended or was suppceedto aim at, But 
on the other hand as I have already caid 
‘it was undoubtedly possible for the per- 
con with the requisite skill to hit the 
actual point on the target selected by him 
beforehand. Accordingly giving the words 
“mere skill”, a reasonable construction and 
not interpreting the qualifying adjective, 
the word “mere” as if it meant pure in 
the cenge in which that word might be used 
in a scientific experiment, I come tothe 
conclusion that this cace fells within the 
proviso of s, 50-A, 

The English authorities are not of very 
much assistance in this country because 
undoubtedly the Legislature here by the 
use of the word “mere” have sought to go 
even further than the English legislation 
relevant to a matter of this kind. As 
stated by Mukerji, J., (ubi supra) I am 
of opinion, that co far es this country 
is concerned, one can no longer apply the 
criterion of whetherskill or chance is the 
predominant or governing element. In 
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order to escape conviction under s. 44, it 
must be shown by the defence that to all 
intents and purposes on &a broad and 
reasonable view of the matter the game was 
one ofskill and nothing else. The question 
of whether or not the game is one of mere 
skill forthe purpose of invoking the pro- 
tection of s8. BoA is a question of fact. 
absolute. The con- 
vietion and sentence are set aside and the 
fine if paid will be refunded. 
N/A, Rule made absolute, 
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LAHORE HIGH COURT. 
First Oivil Appeal No, 2420 of 1928, 
December 15, 19382. 
ADDISON AND AGHA Haipak, Jd. 
GIAN SINGH AND ANOTAER— DEFENDANTE-— 
— APPRLLANTA 
Versus 
ATMA RAM—PIAINTIFF— 

RasPONDENT. l 

Transfer of Property Act (IV of 1882), s,82— 
Mortgagee purchasing part of mortgaged property— 
Extinguishment of debt pro tanto—S. 82, applicability 
of, to Punjab, 

When a mortgagee buys at auction, or privately 
the equity of redemption in apart ofthe mortgaged 
property, such purchase has the effect of discharging 
and extinguishing that portion of the mortgage debt 
which was chargeable onthe property purchased 
by him, that is to say, the portion of the debt which 
bears the same ratio to the whole amount of the 
debt asthe value ofthe property comprised in the 
mortgage. Bisheshur Dial v. Ram Sarup (1), applied, 

Section 82, Transfer of Property Act, lays down a 
general principle applicable to mortgages, which 
must be held to be in force in the Punjab. Sarju 
Kumar Mukerji v. Thakur Prasad (2), Ponnambala 
Pillai v. Annamalai Chettiar (3) and Lakhmidas v. 
Jamnadas (4), referred to. 

First Oivil Appeal from the preliminary 
decree of the Senior Subordinate Judge, 
Amritsar, dated the | 8th June, 1928, 

Dewan Mehr Chand, for the Appellants, 

Lala Durga Das, R. B. and Mr. Bhagwan 
Das, for the Respondents, 


Judgment.—On the 15th August, 
1918, Gian Singh, defendant No. 1, mortgag- 
eda building in Lahore and another in 
Amritsar to Atma Rem, plaintiff for a con- 
sideration of Rs, 15,600, Though koth pro- 
perties were mortgaged there was a con- 
dition that the Lahore property was pri- 
marily liable and that the Amritsar prop- 
erty would only be sold, if the mortgage 
amount wasnot repaid by the sale of the 
Lehcre property. Shortly afterwards, 
namely, on the 3rd October, 1918, defend- 


‘ant No.1 mortgaged the same properties 


by a further mortgage-deed to plaintiff 
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for a} consideration] of Rs, 2,000. On the 
7th May, 1923, defendant No, 1 sold most 
of the Lahore property to the plaintiff 
for a consideration of Rs. 35,000 of which 
Rs. 15,000 were paid in cash while the 
‘balance of Ks, 20,000 was left with the 
vendee for the complete redemption of 
the Lahore property and his repayment of 
certain promissory notes. Itis admitted that 
by this sale thefirst mortgage was complete- 
ly redeemed. 

Plaintiff has brought the present suit on 
the basis cf the second mortgage for 
Rs. 2,000 and it is for the recovery of 
Rs. 2,000 principal together with interest 
amounting to Rs, 3,200, total Rs. 5,200 by 
sale of the Amritsar property. This 
Amritsar property has been purchased by 
defendant No. 2, Manohar ¢Lal and the 
two defendants pleaded that the sale of 
the 7th May, 1923, was meant to redeem 
both the mortgages, 

The Oourt below has held that the second 
mortgage was not redeemed but that, as 
plaintiff had become the owner of most of 
the Lahore property, the mortgage must 
be considered to have been discharged 
pro tanto by the mortgagee’s purchase, 
The amount due on the Amritsar property 
including costs was found to be Rs, 783 6-5 
on the 10th October 1928, 6 per cent. interest 
till date of realization being allowed on that 
sum, Against this decision both sides 
have appealed. 


It was not pressed before us by learned 
Counsel appearing for the mortgagor that 
the Amritsar property had heen redeemed. 
His contention was that the decision of 
the lower Court was correct in applyings. 82 
of the Transfer of Property Act and in 
allowing the plaintiff only a portion of 
the mortgage amount proportionate to the 
value of the Amritsar property as compared 
with the value of the wholə property mort- 
gaged, 

In the appeal of the mortgagee the learn- 


ed Ooungel contended that s. 82 of the - 


Transfer of Property Act did not apply 
and that the plaintiff-mortgagee was entit!» 
ed toa decree for the full amount of the 
mortgege against the Amritsar property 
on the principle that the mortgagee is 
entitled to recover his money from any 
pve of the property mortgaged to 
im, 


This principle is a recognized one but it . 


does no: apply in the circumstances of 
the present case. A Fall Banch of the 
Allahabad Hizb Court held.in Bisheshar 
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Dial v. Ram Sarup (1) that when a mort- 
gagee buys at auction or privately the 
equity of redemption in a part of the 
mortgaged property, such purchase has 
the effect of discharging and extinguishing 
that portion of the mortgage-debt which 
was chargeable on the property purchased 
by him, that is to say, the portion of the 
debt which bears the same ratio to the 
whole amount of the debt as the value of 
the property purchased bears to the value 
of the whole of the property comprised in 
the mortgage. This ruling is applicable 
in fullforce in the present case. The only 
difference is that in the Allahabad case 
the mortgages purchased at auction where- 
as in the case before us he purchased 
privately, Every person who purchases 
one of several parcels of property which 
are mortgaged incurs the liability to con- 
tribute to the mortgage debt in the pro- 
portion which its value bears to the whole 
of the property mortgaged. ‘This decision 
is based on s. 82 of the Transfer of Pro- 
perty Act, the general principles of which 
are applied in the Punjab. There is no 
doubt that this is one of the general prin- 
ciples applicable to mortgages, which 
must bə held to be in force in the Punjab. 
The early Allahabad Fall Bench decision 
has been followed in Sarju Kumar Mukerji v. 
Thakur Prasad (2). In this case, in execution 
of a final decree upon a mortgage, part of 
the mortgaged property was purchased by 
M at asele. Subsequently M obtained from 
the mortgagee an assignment of the mort- 
gage decree itself. lt was held, when he 
applied for further execution of the 
decree, that the effect of M's purchase was 
to discharge the mortgage debt pro tanto, 
that is to say, in the ratio which the prop- 
erty purchased bore to the rest of the prop- 
erty mortgaged and the decree could only 
be executed for the balance, 

A Full Bench of the Madras High Court 
hes taken the same view in Ponnambala 
Pillai v. Annamalai Chettiar (3), It was 
held by this Fall Bench that the purchase 
by the mortgagee in court acution of the 
equity of redemption in some items of the 
mortgaged properties discharged that 
portion of the mortgage debt which was 
chargeable on those items, that is, it dis- 
charged a portion of the mortgaga debt 
which bore the same ratio to the whols 


(1) 22.A 284; A. W. N. 1900, 69. 

(2) 58 Ind. Oas. 743; 42 A. 544; 2 U. P, L, R.A) 174; 
18 A.L. J. 690. 

(3) 55 Ind. Cas. 666; 43 M. 372; 33 M, L. J, 239; 
(1920) M, W. N. 235; 11 L, W. 429 (F, B) 
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mortgage debt as the value of those items 
bore to the value of all the mortgaged 
properties. 

Lastly, a Full Bench of the Bombay High 
‘Court in Lakkhmidas v. Jamnadas (4) has 
come to the same decision. In that case 
the defendants mortgaged three premises 
A, B and O, to the plaintiff. Subsequently 
the plaintiff obtained a money decree against 
the defendants and sold in execution the 
equity of redemption in the property O 
only. This he purchased himself, thus 
becoming the full owner of the O property. 
Later the plaintiff sued to recover his 
‘debt by the sale of properties A and B only. 
It was claimed that the debt ehould be ap- 
portioned, and that the property O should 
bear its proportion oof the debt. 
It was held that this was the correct 
view and that when the plaintiff purchased 
the equity of redemption in O he purchas- 
ed it subject to its due proportion of the 
mortgage-debt due to himself. The pro- 
portion of the debt wiped out depended 
upon the properties of the value of the 
property O to the rest of the mortgaged 
‘property. 

There are thus three Full Bench decisions 
of three High Courts which have dealt with 
the question before us and have taken the 
view of the lower Oourt, With this view 
of the three High Courts we respectfully 
agree and dismiss both the appeals with 
costs. 


4. Appeals dismissed, 
(4) 22 B. 304. 
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CALCUTTA HIGH COURT, 
Matrimonial Suit No. 14 of 1931. 
August 28, 1931, 

COSTELLO, J. 
Mrs, O. K. SMITH—PETITIONER 
TETSUS 

H, P. SMITH—Oprosite PARTY, 
Divorce—Wife's petition—Petitioner's adultery— 
Discretion of court—Circumsiances to be considered— 
Charge of attempt to have unnatural intercourse— 
Necessity of corroboration—Petitioner’s adultery 


conducing to adultery of respondent —Decree, if can be ` 


awarded. 

It is open to a court to grant a decree for divorce at 
the instance ofa wife on the ground of cruelty or 
adultery of the husband, although the wife herself 
may be guilty of adultery. But it is essential, as a 
matter of practice in matrimonial cases that if a peti- 
tioner wishes the court to exercise its discretion in 
his or her favour, he or she should make a frank dis- 
closure of all the circumstances of the case. Stuart v. 
Stuart and Holden (1), referred to. [p.599, col. 2.] 

The court should, in such cases, consider the whole 
of the circumstances, paying due consideration to the 
interests of public morality, the position and interest 
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of the parties themselves and of the ohildren of the 
marriage and possibly the conditions as regarde*the 
future of the children aswell asthe future of the 
guilty party. Apted v. Apted and Bliss (2), referred 
to. [ibid.} 

Where the charge is that the husband attempted 
to have unnatural sexual intercourse with the peti- 
tioner, the wife, the court ought, generally speaking, 
to raquire some corroboration of the petitioner's story 
because ifshe inany degree assents to what hap- 
pened she becomefan accomplice to her husband in 
the matter. [p. 598, col. 2.] 

Where the adultery ofthe petitioner has conduct- 
ed tothatof the husband, the court ‘will refuse to 
granta decree. [p.602, cols.1&2] 


Messrs. R, C. Bonnerjee and Sikhar Basu 
for Petitioner. 

Mr D, N. Mitra, for Opposite Party, 

Judgment,—In this case the petitio- 
ner Olive Kathleen Smith prays for the dis- 
solution of her marriage on the ground of 
the cruelty and adultery of her husband, 
Henry Percival Smith. The parties were 
married on 15:h ‘May, 1918, at the Ohurch 
of the Sacred Heart, Oaleutta, and at that 
time the petitioner wasa girl of about 18 
years of age and the respondent was 23 years 
or thereabouts. The parties are of British 
Indian domicile and they both profess the 
Ohristian religion and accordingly this 
suit is brought underthe Divorce Act of 
1869. The petitioner makes a general al- 
legation of cruelty against her husband, but 
in particular relies upon three specific in- 
stances which are set forth in para. 10 of 
the petition. In that paragraph the pe- 
titioner states that some time in August 
120, at No. 21, Sooterkins Lane, the res- 
pondent struck her at atime when she was 
pregnant and threw her on the bed there- 
by causing injuries to her mouth. Second- 
ly, towards the end of the year 1926, the 
respondent struck the petitioner at No. 5, 
Alimuddin Street of Oaloutts, Lastly, there 
is an allegation that the respondent, at No, 
11, Turner Street, between 15th and 28th 
March 1928, frequently attempted to have 
unnatural sexual intercourse with the pe- 
tiiioner, With regard to this latter charge, 
I do not think I need say any more than 
that it has recently been laid down that 
where a charge of that nature is alleged 
the court ought, generally speaking, to 
require some corroboration of the petition- 
er's story because if she in any degree as- 
sents to what happened she becomes an ac- 
complice to her husbandin the matter. I 
accordingly disregard that charge altoge- 
ther. I am however satisfied on the evi- 
dence of the petitioner and the witnesses 
who were called that the other two charg- 
es are established, I am also satisfied that 
‘the respondent did, ‘in general, treat 
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his wife in the way he should not have 
one, and on various occasions he did use 
physical violenca towarda her. 

With regard to the charge of adultery 
the petitioner's case is that after she had 
left her husband in March 1928, he brought 
to No, 11, Turner Street, where he was 
then living,a woman whom he had caus: 
ed to be procured for him for the purpose 
of living with him as a substitute for his 
lawful wife, who at that time had left him. 
Ihave no doubt whatever that the evidence 
given by Mrs. Kiernan and her son John 
Kiernan ia wholly accurate. 1 can see no 
reason whatever why John Kiernan should 
have done other than tell the whole truth 
and nothing but the truth in this matter. 
It ieclear from his evidence that the res- 
pondent did have a woman, whose name 
was said to be Mary McOarthy, living 
with him at Ne. 11, Turner Street, for two 
or three months ia the year 1928. I hold 
therefore as a fact that the respondent 
has been guilty of cruelty in the legal 
sənsə towards his wife and that he has 
committed adultery. It follows that had 
the matter rested there the petitioner 
would have been entitled to the relief which 
she seeks inthis suit. But the petitioner 
has herself committed adultery and she 
has set forth in her petition some ac- 
count of the circumstances in which the 
adultery was committed. She frankly ad- 
mits in her petition that she has com- 
mitted adultery with two persons: firetly 
with aman by tne namə of Pəar3on, 
and secondly, with Ambrose Lawrenca 
Andree, with whom she has bean living 
for the last two or three years and with 
whom she is still living. 

The petitioner however asks the court to 
exercise its diécrétionand to grant her a 
decree in spite of the fast that she herself 


has committed a matrimonial offence, The 
respondent by his answer denied 
the cruelty and adultery alleged 


against him, and further set up, as a plea 
in bar the fects which I have just men- 
tioned and contended that the petitioner 
is not entitled in any event to succeed 
in the suit by reason of her own adult- 
ery, Having regard to. the findings of 
fact to which I have arrived it is neces- 
sary that I should decide whether or 
not this isacase in which the court 
ought to exercise the discretion, which 
it undoubtedly possesser, and grant a 
cecree to the petitioner in spite of her 
own adultery. Atthe outset it may be 
ssid in the petitioner's favour that she 
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has made a very full and frank avowal to 


the court. It is essential, as a matter of 
practice in matrimonial cases that if a 
petitioner wishes the court to exercise its 
diceretion in his or her favour, he or she 
should. make a frank disclosure of all the 
circumstances of the case. Ina recent 
case, in England, Stuart v. Stuart ani Hol- 
den (1), Hill, J, said: 

“It isthe condition upon which the court can 
properly exercise its discretionary power that thera 
should be complete frankness on the part of those 
who are asking for its discretion.” 

In that case as there had not been a 
complete and frank disclosure the decree 
was refused. Here however as I have 
said, the petitioner has made a frank 
disclosure of the whole of the circumstance: 
es as regards her own conduct, I have 
to ask myself whether this is a case 
where in spite of the facts and circumetan- 
ces whichthe patitioner has revealed I 
ought to give her the relief which she 
seeks. The principles upon which this 
kind of discretion ought to bə exercised 
are discussed by Lord Merrivale, Presi- 
dent of the Divorce Court in Hnogland, in 
a case tried before him last year, Apted v. Ap- 
ted and Bliss (2). In that casa the learned Pre- 
sident considered all the leading caseg 
bearing upon this point and summarised 
the effecs of those cases in ths passaga 
in his judgment which appears on paga 
259* of the raport where he says: 

“Reviewing the cases in question as a whole 
these principles appear: in every exercise of discre- 
tion the interest of the community at large in main- 
taining the sanctionof honest matrimony is a 
governing sonsideration: a strong affirmative case is 
necessary before a Judge is justified under the 
Statutesin negativing their conditional prohibition; 
it is manifestly contrary to law that a judicial dis- 
cretion in favour of a litigant guilty of misconduct 
in the matters in question should be exercised where 
that course will probably encourage immorality; if 
it isnot unlikely to do sothat is an argument against 


leniency " , ; 
There is no doubt the more strict and 


early view of the principles upon which 
discretion should be exercise’ has to some 
extent baen departed from. Nowadays it 
is the daty of the court to consider the 
whole of the circumstances bearing in 
mind the considerations referred to by 
the learned President, The court has to 
take into consideration the position and 
interast of the parties themselves and of 
the children of the marriage and possibly 
the conditions as regards the future of 

(1) (1930) P. 717, 99 L. J. P.17; 142 L., T. 359; 748 


J. 58; 46 1, L. R. 132. 
(2) (1930) P. 246; 99L J. P. 73; 143 L. T, 353; 74 


g. J. 333;46 T. L. R. 456. 
“Page of (1930) P.— [Ed] 
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the children as well as the future of the 
guilty party. In the present case there 
were four children of the marriage, two 
sone and two daughters, all of them born 
between the year 1919 and 1923, The 
petitioners case comes to this: that 
throughout her married life her husband 
did not treat her with proper considera- 
tion and kindness and that matters final- 
ly came toa head at the beginning of 
. the year 1928, and that in consequence of 
her husband's attitude towards her she 
left him on the 3rd January of that year. 
She stayed away for something like three 
months, and then owing to her feelings 
towards her children and at the request of 
her husband shereturned to him about 
the middle of March 1928. Thereupon the 
parties lived together for some two or 
three months. The petitioner eays that 
prior to her leaving her husband at the 
beginning of January 1928 the position 
had become intolerable by reason of the 
fact that he was constantly nagging at her 
and abusing her because he had then re- 
cently discovered from certain letters of 
his wife which he extracted from an at- 
tache case belonging to Pearson—who 
was living in the houee at the time—that 
she had had illicit relations with Pear- 
BOD, P 

The petitioner's original story with re- 
gard to that was that she had not com- 
mitted adultery with Pearson at that time. 
But it is quite cìear, in my opinion, from 
the letters she herself had written to 
Pearson that she had head intercourse with 
him prior to the discovery of the 
letters by her husband, and in the 
witness box she ultimately admitted that 
such was, in fact, the case and that on divers 
occasions during the temporary absence 
of her husband from the house she had 
misconducted herself with Pearson. In 
order to make the position clear it ig neces- 
sary to referto the fact that during the 
year 1920 the parties were in poor circum- 
stances financially. It appears that the 
husband after he left his employment with 
the Eestern Bengal Railway in the year 
1919 had never at any time earned more 
than a very small salary. The petitioner 
had supplemented the family resources 
from time to time by getting employment 
asa shorthanc-typiet. Towards the end of 
1927 the’ petitioner apparenily by accident 
came into contact with this man Pearson 
who she has said had been her “sweetheart” 
when she was a girl of some 14 yearsof age, 
It seems that more or less upon her. sugges- 
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tion, though no doubt the respondent was 
perfectly willing to have the advantage ðf 
the extra income which it would entail, in 
or about the month of October 1927, 
Pearson took up his abode with the respon- 
dent and the petitioner. At that time they 
were living at No. 5. Alimuddin Street. 
The accommodation they had available was 
extremely limited, They had a small bed- 
room, some kind of a living room and a 
very small verandah. The petitioner has 
sworn there was only one bed available and 
that that bed was occupied by herself 
and her husband and this man Pearson as 
well as theone child of the petitioner and 
the respondent, The petitioner has said 
that there were occasions when, the hus- 
band being out Jate, she and Pearson zetir- 
ed to this communal! bed room, so to describes 
it, toshare this bed and that they there 
committed adultery in the absence of the 
husband. 

The respondent has denied that all these 
three persons occupied the same bed, but 
1 accept the evidence of the petitioner upon 


this point. It seems to me that the 
story is so deplorable and the situation 
so revolting to anyone with any 


sense of the common decencies of life that 
one can only come to the conclusion that 
it is true, for I do not believe the petitioner 
is of such an utter depravity of mind 
thatshe would have invented a story of- 
this kind. It is not surprising therefore 
that living in such conditions, which were 
apparently acquiesced in by the respondent, 
the petitioner committed adultery with 
this man Pearson. AsI have said, the 
letters written by the petitioner to Pear- 
son Guring his temporary absence from 
Calcutta disclose beyond-all shadow of 
doubt that there was adultérous-intercourse 
taking place between them, »The.petitioner 
further makes it plain in those letters 
that toall intents and purpdses she was 
actually having sexual relations with her 
husband during the very period in which 
she was giving herself to Pearson. The 
position in fact was, not tomince matters, 
that the petitioner was carrying on adul- 
terous intercourse actually in the marital 
bed. The whole of that part of the story 
reveals 8 state of things which, to say the 
least of it, is of a shocking description. I 
have no doubt at all but that the petition- 
er did leave the respondent on the 3rd 
January because he had abused her and 
possibly . assaulted her, as a result of 
his discovery of her relation with Pear- 
son, 
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- Farther, Í have no doubt that the respon- 
dént made the petitioner write the note 
which was produced in the casa, which 
seems to indicate that the petitioner left 
her husband's house of her own accord. 
No doubt the respondent more or less ex- 
torted it from his wife in order to protect 
himself from any proceedings on her 
part or proceedings on the*part of possible 
creditors in respect of debts incurred by 
the wife. There is this to be said on be- 
half of the respondent that he did in fact 
shortly after his wife left him, take pro 
ceedings in the Police Court charging 
the man Pearson with adultery with Mrs. 
Smith, Those proceedings were abandon: 
ed. The respondent's explanation of that 
is thate his wife had expressed her willing- 
ness toreturn tohim upon condition that 
he abandoned his procaedings fagainst 
her lover. Whether that is so or not the 
proceedings were in fast abandoned, sand 
as I haye already mentioned, about the 
middle of March, Mrs. Smith returned to 
her husband and they resided together 
as husband and wife, at No. Il, Turner 
Streat, uatil the end of that month. Now, 
it seems clear from the evidences not only 
of the petitioner heraelf but from that of 
Mrs, Kiernan and her son that during the 
time the parties were living at No. 11, Turner 
Street, there were incessant quarrels batwa- 
en them and the respondent frequently 
assaulted the petitioner, She sesm3 to 
have complained to Mra. Kiernanithat 
the strain was intolerable and she told 
her that sbe proposed isaving her husband 
for that reason and she did, in fact, leave 
at the end of March. She then, according 
to the evidence of Mra. Ogg, went back to 
reside in the houee of that lady for some 
time, she having‘already lived in the same 
house during-the.*time she was away or 
part of the time she was away from her 
husband in the months of January and 
February, previously. After a short inter- 
val Pearsonjcame on thescene again ; he had 
returned to Oslcutta and thereupon the 
petitioner set up a joint menage with him 
and lived with him as his wife until he 
died on 8th August 1928, So after leaving 
her husband the petitioner resumed her 
previous relations with Pearson and con- 
tinued them as long as he was alive. 

So far as the events ofthe latter part of 
1928 are concerned no doubt they were 
condoned by the respondent resuming con- 
jugal relations with his wife in the subse- 
quent March. Had the matter rested there, 
it would have been open to the petitioner 
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to say that any matrimonial ofənces that 
she had committed had been obliterated 
by the fact that she had lived with the 
respondent as his wife at No, 11, Turner 
Streat, but, a3 I hava ssid, the petitioner 
apparently, as soon as she could, resumed 
her intercourae with Pearson, That action 
on her part was, of course, sufficient to re- 
move the effect of the condonation and to 
ravive the effect of the antecedent adultery, 
with Pearson. 

After the death of Pearson the petitioner 
ssems to have supported herself for a time 
until in the early part of 1929 or there- 
abouts she met, apparently at a dance, 
Ambrose Lawrence Andres. To his credit 
it may be said that he seems to have treated 
the petitioner with considerable kindness 
and during some months to have given 
his financial asaistance without in terms 
asking for anything in return, But in the 
light of after-events one cannot help pus. 
pecting that all along Mr, Andree had it 
in mind to seduce the petitioner, At any 
rate, about the middle of 1929, the peti- 
tioner did consent to go and live with Mr. 
Andree after the death ofa sister of his 
who had been keeping house for him till 
that time, and from that time down to the 
present the petitioner and Andree have 
been living {together as man and wife 
apparently quite openly. 

The children of the marriage are, it ap- 
pears, all of them bheing educated in good 
schools, It is said that the respondent is 
paying for the education of two boys, and 
the petitioner by means of money allowed 
to her by Andree is paying the necessary 
charges in respect of the two girle, 

That is in brief an outline of the main 
facts and circumstances which I have to 
consider in deciding whether I ought to 
exercise a discretion in favour of the peti- 
tioner. There is however, one other matter 
which has some importance in the case, 
The petitioner has said that she has delayed 
taking procesdinge against her husband 
for two reasons; the first is that she herself 
had not the necessary means for the 
purpose, and secondly, she was anticipating 
and indeed hoping throughout that her 
husband would take proceedings against 
her. Iam bound to say that in my opinion 
there seems to be no real reason why if the 
petitioner in fact felt hereelfto be the more 
aggrieved pariy ehe shonid not have 
instituted proceedings against her hus. 
band sooner than in fact she did. 

As regards the position of the respondent 
it must be observed that there ig no al- 
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legation against him on the part of his 
wife that he at any time was unfaithful 
to her in the sense of having sexual relations 
with other women until after she herself, 
be the reason good or bad, had in fact 
finally left him. On tke other hand, I am 
faced with the fact that the wife undoubted- 
ly committed adultery at atime when she 
was actually residing with her husband 
and living with him as his wife, and that 
the adultery actually took place under the 
husband's roof. It seems to me that if the 
wife as early as October or November 1927, 
had come tothe conclusion that life with 
her husband was intolerable owing to his 
treatment of her, ehe should have left him 
at that time. It is obvious that she did 
not in fact leave him until after the 
discovery by the husband of her intrigue 
with Pearson. No doubt as a result of 
that discovery the respondent did make 
himself extremely unpleasant to his wife. 
This is not one of that class of cases where 
a wife has been driven from her husband’s 
house by reason of his conduct and then 
finds herself in a destitute or desperate 
position, So far as ican see, but for the 
Pearson episode, there would have been 
no reason, or at any rate no sufficient rea- 
son, for the petitioner to have left respon- 
dent at the time when she did. It, therefore, 
comes to this: that if, as she says, 
the wife was driven from the house by tle 
husband's conduct, that was brought about 
by reason of her own conduct as regards 
Pearson. That view of the matter seems 
to be emphasised by the fact that she did 
join Pearson and cast in her lot with his 
at the earliest possible opportanity. 

In my view the petitioner's position 
would have been materially different if sbe 
had left her husband's house as an ir- 
nocent woman to whom conditions of life 
had become intolerable or who had been 
actually driven outby her husband’s ill- 
treatment, If that had been the case and 
afterwards she had found herself in diffi- 
culties and had become desperate and 
then given herself to another man who was 
prepared to be kind to her and look after 
her and support her, there would have 
been much to be said in extenuation and 
excuse of her conduct. Reluctant as I am 
as a matter of general principle to refuse 
to diesolve a union that has become impos- 
sible, in all the circumstances of this case, 
1 think I should be going far beyond any 
of the aulhorities and I should be ignoring 
altogether the. paramount consideration 
applicable.to these cases, namely, the in- 
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terests of public morality, were Ito fol- 
low that general principle. Giving careful 
consideration to the position of the parties 
and after taking into account the interests 
of the children of the marriage I can only 
come to the conclusion that in this case 
it is my duty to refuee a decree to the 
petitioner. In my opinion she has by her 
conduct disentified herself to claim relief 
at the hands of the Oourt. 

This petition must accordingly bs dis- 
missed. The respondent has been ordered 
to pay a certain sum towards his wife's costs 
and that sum he must pay. 

n./a, Petition dismissed, 


MADRAS HIGH COURT. 
Civil Miscellaneous Petition No. 3400 
cF 1932. 

October 5, 1932. 

RAMESAM ARD Mooxart, JJ. 

In re NUKALA VENKATANANDAM 
AND OTHERS— PaTiTIONERs. 

Court Fees Act (VII of 1870), s. 7 (iv) (f)—Suit for 
accounts of partnership—Appeal by  defendant— 
Valuation and court-fee—Appellant's right to put his 
own valuation—Procedure for recovery of court-fee 
on excess amount decreed, 

In an appeal in a suit for accounts of a part- 
nership by a defendant against whom a decree has 
been passed for certain sums of money, the appel- 
lant can put a notional valuation to the subject-matter 
of the appeal under s. 7 (iv) (f) of the Court Fees 
Act and pay court-fee on such valuation. Faizullah 
Khan v. Mauladad Khan (1), C. K. Kumar v. C. K. 
Ali Ummar (2), Chunni Lal v. Sheo Charan Lal (3), 
Kanti Chandra Tarfdar v. Radha Raman Sirkar (4) 
and Tirumedi Adeyya v. Cheluhin Venkataragadu (5), 
referred to. 

Butina case of this nature if the Appellate Court 
after the hearing and consideration of the appeal 
comes to a conclusion in favour of the appellant in 
respect of a far larger amount than what he has paid 
court-fees for, the proper thing would be to post the 
cass for orders and direct the appellant to pay addi- 
tional court-fee and only then the judgment should 
be delivered and the decree should be allowed to be 
drawn up, [p. 604, col. 1.) 

An appellant, whether defendant or plaintiff, is in 
the position of a plaintiff in appeal at least in suits 
for taking accounts ofa partnership and in partition 
suits, [p. 604, col 2.) . 

Petition praying that in the circum»: 
stances stated in the affidavit filed there- 
with the High Oourt will be pleased to 
amend the valueof the Appeal, (Appeal 
No, 156 of 1932 preferred to the High 
Court against the Final Decree dated 
22nd December, 193], in O. 8. No.9 of 1922 
on the file of the Oourt of the Subordinate 
Judge of Oocanada', at Rupaes Five 
thousand five hundred (Rs. 5,500) and to 
aceept the court-fee] of rupees Four 
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sundred and forty seven and annas seven 
(Rs, 447-7-0) paid already as correct. 
Mr, P. Somasundaram, for the Petitioners. 
Mr, K. Subba Rao, for the Government 
Pleader, for the Crown. 
` Ramesam, C. J.—The question arising 
for decision in the above civil miscel- 
laneous petition relates to court-fees in a 
partnership suit. The °facts of the case 
are as follows:—A suit was filed in the 
Subordinate Judge's Oourt of Oocanada 
for dissolution of partnership, for settle- 
ment of accounts and for recovery of such 
amounts as may be due to the plaintiffs, 
Under: s. 7iv (f) of the Court Fees Act, 
the plaintiff tentatively valued his plaint 
at Rs, 7,500. A decree was passed on 
22n December, 1931, under which defend- 
ants Nos. 3 to 5 were directed to pay certain 
sums of money with interest at 6 per cent. 
from Ist April, 1924. The defendants Nos, 
3 to 5 filed the preeent appeal on 26th 
April, 1932. . In the memorandum of appeal 
the valuation is stated to be Rs. 12,770-6-0 
and the court-fee thereon as Rs. 847-7.0, 
but the court-fee actually paid was only 
Rs. 447-7-0, In the affidavit filed on 
behalf of the appellants it is stated that 
the valuation was calculated according to 
the old practice and was stated to be 
Rs. 12,7706-0, But as the lst appellant 
had not the money with him at the time, 
it was filed on a court fee of Rs, 447-7 
with the idea of supplying the deficient 
court-fee afterwards, Both according to 
the affidavit and on the face of the appeal 
memorandum, the appeal was filed on a 
deficient court-fee and the office ought to 
have returned the papers for supplying the 
deficit: but by some oversight theoffice did 
not return the papers. The appeal was 
numbered: as -appeal No. 156 of 1932. 
From one point of view it may well be 
said that the appellants may as well have 
kept quiet. Butthere is the apprehension 
that when the appeal comeson for hearing 
the matter will be noticed by the opposite 
side or by the court and the appellants 
would naturally be called upon to supply 
the deficit court-fee. The lst appellant, 
therefore, not wishing to wait until then 
and desiring to put the matter on a proper 
legal basis filedthe present petition, Hs now 
wishes to revise the valuation in such a way 
that the court-fee already paid would be 
adequate untilthe hearing of the appeal. 
It may be that after the hearing of the 
appeal he may have to pay more court-fee. 
if he succeeds in respect of an amount 
larger than the amount for which the court: 


In re NOKALA YONKATANANDAM, 


603 


fes he has now paid, namely, Rs, 447 7-0, 
suffices, that is, Rs. 5,500. In the affidavit 
it is stated that they wera expecting the 
papers to bə returned so that they may 
correct the valuation and re-present the 
papers. Bat unfortunately the papers were 
not returned. 

If the only valuation which is possible 
for the appeal is Rs. 12,700, then of course, 
he cannot do this, Butit is contended on 
the footing of the Privy Council decision in 
Faizullah Khan v, Mauladad Khan (1) 
that even in an appeal relating to the 
accounts of a partnership a tentative valua- 
tion can be given by the appellant under 
8.7 iv (f) of the Court Fees Act. In that 
case the plaintiff filed a suit on a valuation 


-of Rs, 3,000, but the first court gave a 


decree against him for Rs. 19,981. The 
plaintiff filedan appeal in which he paid 
court-fees on the said sum of Rs, 19,991. 
But in the memorandum of appeal he 
prayed that the decree against him should 
not only be vacated but that he should also 
get a decree for Rs. 2,000. The Privy 
Council held that the amount actually paid 
is good enough for covering both the 
reliefs. Ia the judgment Lord Shaw 
said, 

“Their Lordships find no reason for treating that 
payment either as upon an under-value or a (split 
value. Their Lordships think, with much respect 
to the Judicial Oommissioner, that it was a mistake 
to treat the payment of Rs. 975 as a fee made only 
on the amount of the decree passed against the 
appellants. That amount, as already stated, may be 
not only in full but largely in excess of the true sum 
of relief at which a sound valuation could in the 
present circumstances be said to reach and it covered 
the appeal as a ,whole, including that sum on the 
one hand and a much smaller figure of Rs, 3,000 on 
the other.” 


The view apparently taken by their 
Lordships is that the appellant can pay 
court fee on a notional valuationas in the 
first Court. Even if some of the sums in 
respect of which he was appealing are 
definite amounte, the actual court-fee he 
pays should be supposed to cover any 
actual sums decreed and any uncertain 
sums in respect of which relief is sought. 
That this is the view taken by their Lord- 
ships is clear from the observations of 
Lord Tomlin in the course of the argument 
reported in Faizullah Khan v. Mauladad 
Khan (1) and quoted by Page, O. J., in 
C. K. Ummar v. C. K. Ali Ummar (2) as 

(1) 117 Ind. Cas. 493; 10 Lah. 737; A. I. R.1929 P.O 
147; 33 O. W. N. 781; 31 Bom, L. R. 841; 30 L. W. 104; 
57 M. L, J. 281; (1929) M. W. N. 818; 500, L. J.39, 
56 I. A. 232 (P. O.) 


(2) 133 Ind. Oas.91; 9R, 165 atp. 168; A, T. R, 1981 
Rang, 146; Ind. Rul. (1931) Rang. 235, l 
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follows: —“In s. 7 the amount of the fee 
is to be computed, in suits for accounts, 
according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal. If, therefore, the 
appellant values the relief in the memoran: 
dum of appeal and pays a fee thereon, that 
is the amount of fee properly payable. Of 
course if the appellant recovers more, he 
pays the extra fee under s. ll of ths Act. 
Bat you cannot complain that the amount 
valued in the memorandum of appeal is 
not the proper amount. In suits for ac- 
counts it is impossible to say at the outset 
what exact amount the plaintiff will recover. 
The Legislature, therefore, leaves it open 
to him to estimate the amount. That is 
the scheme of the Act.” According to the 
view of the Privy Council, the appellant, 
whether plaintiff or defendant, can give 
some valuation and one cannot complain 
that the amount in the memorandum is 
not the proper amount, the reason being 
that in suits for accounts it is impossible 
to say at the outset what exact amount the 
plaintiff will recover, and they apply this 
principle to appeals also. The question 
that arises is, if appellants can file their 
appeals on any valuation they like and 
pay court-fees on it and the whole case 
can be heard on such payment, and if as 
the result of the hearing of the appeal, he 
ean succeed fora much larger amount that 

the amount for which he paid court-fees, 
can it not be said that the Orown has been 
deprived of the court-fee properly due and 
if so, how is this amount to be recovered. 
Lord Tomlin referred to e, 11 of the Act, 
but it seems to me that s, 11 may not give 
adequate remedy to the Orown, for s. 11 
refers to execution and before the decree- 
holder seeks execution, he must pay the 
court-fee. But suppose the pariy settled 
the matter privately and the decree holder 
had not to seek execution, would not the 
Crown be deprived of the proper court- 
fees in such a case, Section 11 no doubt 
furnishes one method but forthe protection 
of the interests of the Orown, it is necessary 
to indicate what the proper practice should 
be, If the Appellate Oourt after the hearing 
and consideration of the appeal comes t> a 
conclusion in favour of the appellant in 
respect of a far larger amount than what 
he has paid court-fees for, the proper thing 
would be to post the case for orders and 
direct the appellant to pay additional court- 
fee and only then the judgment should be 
delivered and the decree should be allowed 
to be drawn up. I think this protects 
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the Orown’'s interests properly. Under 
s. 149 of the Code of Civil Procedure the” 
court has got the power to direct the pay- 
ment of court-fees at any stage of the 
case and this is expressly relied on by 
Lord Shaw at page 743* of the Lahore judg- 
ment. In the present appeal the appellant 
does not want any refund of his court- 
fee. He simply wsnts permission to re- 
atate his valuation tentatively at Rs. 5,500 
so that the court-fee actually paid may 
bs enough and so that no objection can be 
taken to the hearing of the appeal after- 
wards, He himself would have done this, 
if the appeal papers had been returned; 
but they were not. In the view taken in 
the Privy Oouncil decision we direct the 
valuation to be amended tentatively. at 
Rs. 5,500, but as already mentioned, it 
must be understood that when the appeal 
is heard and he succeads to a larger amount 
unless the court-fee is paid, the judgment 
and decree ought not to be issued. 

In view of the decision of the Privy 
Council no purpose isserved by referring 
to the earlier decisions. In the case of 
appeals against a preliminary decree only, 
the Madras High Court held that where a 
defendant appeals he should pay on the 
tentative valuation of the plaintif in the 
first Oourt but the Privy Council decision 
seems to imply that the defendant can 
give his own tentative valuation in appeal. 
Thisis the way how the Privy Coancil 
decision with Lord Tomlin's observations 
are construed by Page O, J. in C. K, Ummar 
v. ©. K. Ali Ummar (2) and I agree with 
his view. He points out that the same 
view was taken by the Allahabad High 
Courtin Chuni Lal v. Sheo Charan Lal (3) 
but that was before the Privy ,Oouncil 
decision. It is unnecessary to refer to the 
decision of Rankin, O. J., in Kantichandra 
Tarafdar v. Radharaman Sirkar (4) in 
which no reference was made t the Privy 
Council decision nor could it be, for the 
report could not have reached India at 
the time the case was heard, I may add 
that an appellant whether defendant or 
plaintiff, is in the position of a plaintiff in 
appeal at least in suits for taking account of 
a partnership and in partition suits. Insuch - 
suits it has been held that every party is 
in the position ofa plaintiff: vide Tirumedi 
Adeyya v. Cheluhin Venkataragadu (5) and 

(3) 89 Ind, Cas, 122; 47 A. 756; L. R. 6 A 362 Oiv; 
23 A. L. J. 725; A. I. R. 1925 All. 787. 

(4)124 Ind. Cas. 77; 57 0. 463; 33 0. W. N. 743; 


A.I. R 1929 Cal. 815; Ind. Rul. (1930) Oal. 397. ° 
(5) 23 Ind Cas. 392; (1914) M.W.N. 155; 15 M.L.T. 245, 
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Ramamurthi v. Surampalli Reddy (6). In 
the first of the above cases the defendant 
actually paid court fee on the footing that 
his position is analogous to that of the 
plaintiff, In the latter case it was observed 
that the effect of the plaintiff being allowed 
to withdraw was to allow defendants Nos, 
8 to 10 to become plaintiffs in his stead. 
The valuation of the appeal for 
present will be regarded as Rs, 5,500. 
Mockett, J.—I agree.. 


N. K.JA, -~ Order accordingly, 
(8) €0 Ind, Oas, 144; 12 L, W. 583, 


the 





“CALCUTTA HIGH COURT. 
Oriminal Revision Oase No. 264 of 1932. 
May 23, 1932. 

PANGCKBIDGE, J. 

RAM PRASAD AGARWALLA AND 
ANOTHER — ACOUEED—~PETITIONERS 


versus 
EMPEHROR—Opposite Parry. 

Civil Procedure Code (Act V of 1908), s. 185 (2) 
Construction of—Party arrested one hour after 
rising of court—Arrest at place not on his way to 
his residence—Protection from arrest, if can be 
given, 

A reasonably wide construction must be given 
to s. 135, sub-s, (2) of the Civil Procedure Code, 
Where a partyto a suit was arrested one hour 
‘after the courthad risen, when he was on his 
way toa place, which though within the same 
compound as that in which the court building was 
situated, was not on the way to his residence, and 
no explanation was offered as tohow he hadspent 
ths interval: . 

Held, that underthe circumstances it could not 
be said he was attending the court at the time 
so as to be given the benefit of the section by 
way of affording him protection from arrest. 


Mr. Hemendara Kumar Das, for the 
Petitioners. 


Judgment.—The question in this case 
ia whether the complainant at the time 
he is said to have been wrongfully 
confined by the petitioners was protected 
from arrest by reason ofe. 135,sub:s, 2, 
Oivil Procedure Oode, It appears that 
the first petitioner had a civil Court de- 
cree outstanding against the complainant. 

On his application the Munsif issued a 
warrant for the compleinant’s arrest and 
made over the warrant for execution to 
petitioner No.2 who isa court peon, Itis 
acommon ground that the petitioner was 
arrested on his way from the Munsif's 
Court at Tejpur to the Tejpur Local 
Board Office at 4P.mM.on 27th June, 1931. 
It appears that on that day two civil 
suits to which the complainant was a 
perty were on the list for hearing in the 
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Tejpur. The com- 
plainant had accordingly gone to the 
court in connexion with the suits and 
had a consultation with his Pleader. The 
27th June was a Saturday and the latest 
hour at which it is suggested the court 
was actually sitting was 3p Įm. It has 
been found as a fact that the complainant 
when he was arrested explained to the 
petitioners that he was going to the court 
in connexion with two suits and that he 
could not be arrested on a civil Gourt 
process, Therefore no question can arise 
of the petitioner having no notice of the 
business which had taken the complainant 
to court on that date. 

Although I consider that a reasonably 
wide construction must be given tos, 135, 
sub e, 2, Civil Procedure Code, and that 
itis not the intention of the Legislature 
that a person holding a warrant of arrest 
on a civil Court process should be able 
to pounce upon & person against whom the 
warrant has been issued the moment the 
court that the person has been attending, 
rises for the day, I do not think, how- 
ever, that it clearly appears that the 
ccmplainant in this case is covered by 
the sub-section, He certainiy was not 
going to the tribunal when he was arrested; 
nor can : it ke that he was at the time 
attending such a tribunal for the purpose 
of a matter pendi.g before it. To my 
mind when he was cn his way from the 
tribunal to the Local Board Office at 
least an hour after the Munsif had con- 
cluded the business of the day he could not 
be ssid to be attending the tribunal at al), 
No explanation is furnished how he cecu- 
pied himself in the interval and simply 
from the facts that the Local Board Office 
ie in the same compound as the Munsif’s 
Oourt and he was on his way from the 
Munsif's Oourt an hour after the Mun- 
sif had risen, I cannot draw the con- 
clusion that he could atthe time be des- 
cribed as attending the court. 

It isnot said that he was returning from 
the tribunal and there is no evidence that 


Mansit’s Court at 


‘the Local Board Office is on the way from 


the court to his residence. As I have 
said Ishould besorryto read s,135ina 
narrow fashion and to hold that the 
slightest deviation for the purpose of 
businees or refreshment robs a party toa 
litigation of the protection which subs. 2 
gives him. The facts hereseem tome to 
be too meagre to admit of my holding that 
there is evidence on which it can be safely 
said that the complainant when he was ar- 


606 


rested was attending the Munsif's Oourt 
for the purpose of a litigation to which he 
was a party. 

In the circumstances the rule is made 
absolute and the convictions and sentences 
are sat aside, and the petitioners are 
acquitted, The fines, if paid, will be 

efunded. 


N/A. Rule made absolute. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 48 of 1931. 
“March 18, 1932, 
SULAIMAN, O. J, AND 
MUuKERJL, J. 
Thakur BIKRAM SINGH— 
DEFENDANT—APPELLANT 
versus 
Thakur DIP SINGH—PLAINTIFF 
: RESPONDENT. 

Agra Tenancy Act (III of 1926), s. 
Procedure Code(Act V of 1908),0.XXI,rr. 58, 68—Order 
of Assistant Collector, Second Class, on claim petition— 
Appeal to Collector—Order against claimant im 
appeal—Civil suit by claimant—Maintainability of. 

Although under s. 104 (1) and O. XLIII, Civil 
Procedure Code, no appeal will lie from an order 
made under O. XXI, r. 58, Civil Procedure Oode, 8. 247, 
Agra Tenancy Act allows an appeal from every order 
of an Assistant Collector of the Second Olass. 

Where in execution of a decree for arrears of rent 
passed byan Assistant Collector of the Second Class 
the decree-holder attached a property as belonging to the 
judgment-debtor, but A put ina claim to the property 
and though the Assistant Collector, Second Class, who 
heard it allowed his claim, the Collector, on appeal held 
that the property belonged te the j udgment-debtor: 

Held, ona civil suit under O. XXI, r. 63 by A, that 
there was no inconsistency between the right to file 
a civil suit anda right to appeal under the Agra 
Tenancy Act, and the suit was maintainable. 

Letters Patent Appeal against tne Judg- 
ment of Mr. Justice Sen, dated the 20th May 
193!,in Second Oivil Appsal No. 874 of 
1929, 

The judgment of Sen, J., was as follows: — 

Sen, d.—This and the connected 
appeal arise out of two suits instituted by 
Thakur Dip Singh in the Oourt of the 
Munsif of Moradabad against Bikram Siagh, 
Raghubdir Singh and others and against 
Kallu Siogh and others for a declaration 
that certain she-buffaloes and a calf were 
not liable-to attachment and sale in execu- 
tion of decrees’ Nos. 512 and 515 of 1927 
obtained by Bikram Singh against 
Raghubir Singh and others for arrears of 
rent from the Oourt of an Assistant Collector, 
Second Class, Bikram Singh in execution 
of his ‘decrees’ attached these buffaloes 
as the property of his judgment-debtors. 
Dip Singh, plaintiff, intervened with the 
objection that the buffaloes in question 
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belonged to him and did not belong to the 
judgment-debtors. His objections were 
allowed by the Assistant Oollector, -SBəcond 
Olass. Bikram Singh appealed to the 
Collector under s. 247 of the Agra Tenancy 
Act (III of 1923). His appsals were 
allowed and the Appellate Court held that . 
the buffaloes were the property of the 
judgment-debtors. This led to the institu: 
tion of the present suits. The court of 
first instance decreed both the suits. The 
defendant appealed and thejlower Appellate 
Oourt has affirmed: both the decisions. The 
finding of the lower Appellate Court in 
concurrence with the trial court is that the 
buffaloes are the property of Thakur, Dip 
Singh, plaintifi-respondent, 5 
Bikram Singh appeals and the sole point 
urged is that having regard to the provi- 
sions of s. 264 of the Agra Tenancy Act the 
suit in civil Oourt is misconceived and 
that no suit lies. It has been argued that- 
an order under O. XXI, r. 58 of the Oode 
of Civil Procedure passed by an Assistant 
Collector of the Second Olass was open to 
appealto the Collector under s. 247 of the 
Agra Tenancy Act and that in such acase the 
appellate order of the Oollector is final and 
that itis not within the competence of the 
civil Court to entertain a suit under O. XXI, 
r. 63 of the Code of Civil Procedure with 8 
view to overset the appellate order of the 
Collector, Reliance has been placed upon 
s. 264 of the Agra Tenancy Act in support 
of this contention. Section 264 provides 
that “the provisions of the Oode of Oivil 
Procedure, 1908, except “(a) provisions 
inconsistent with anything in this Act so 
far as the inconsistency extends . . a « 
shall apply to all suits and other proceed- 
ings under this Act, sıbject to the modi- 
fications contained in list No.IL of the Second 
Schedule.” The suits instituted by Thakur 
Dip Singh for a declaration of title to the 
buffaloes in controversy are not suits or 
proceedings under Act III of 1926 (local) 
but are suits instituted under O. XXI, r. 63 
of the Oude of Oivil Procedure, Section 264 
of the Agra Tenancy Act does not provide 
that the right of suit which a party has 
under O. XXI, r. 630f the Code of Oivil 
Procedure is not exercisable in cases where 
the orders of the Collector, Second .Olass, in 
proceedings under O. XXI, r. 58 are appeal- 
able to the Collector and have been taken 
in appeal before that officer and disposed 
of by him. The policy of the Legislature 
was not to give conclusiveness to orders 
passed in summary proceedings under 
O, XXI, r. 58 of the Code of Civil Procedure, 
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There is nothing in the texture of Act III of 
of 1926 to indicate that the Legislature 
intended to invest the appellate order of the 
Ocllector with finality, Moreover, the 
right of suit given under O. XXI, r. 63 
of the Civil Procedure Code is in no way 
` inconsistent with a. 247 of the Agra Tenancy 
Act or any other section of that Act. 
Where therefore, on an objection raised by a 
party in a suit or proceeding cognizable by 
the Revenus Oourtthe Aszistant Oollector, 
Second Olass, has decided the objections in 
a particular way and his order has been 
‘affirmed or reversad by the Collector under 
s. 247 of the Agra Tenancy Act, the appel- 
late order of the Oollector is not final and 
the party aggrieved thereby has a right of 
suit under O. XXI, r. 63 of the Code of Civil 
Procedure, I therefore overrule the con- 
tention of the appellant and hold that the 
suit which has given rise to the present 
appeal was maintainable, I accordingly 
dismies this appeal with costs including in 
this court fees on the higher szale. 

Note.—The point raised in this case is one 
of firet impression and is not sovered by 
authority one way or the other, I am of 
opinion, thatthisis a fit case for appeal 
under s. 10 of the Letters Patent and I 
grant Mr. Janki Prasad permission to file 
‘an appeal from my order. 

Mr, Janaki Prasad, for the Appellant, 

Messrs. N, P. Asthana and B, N. Sahai, 
for the Respondents. 

Judgment.—tThe facts of the case and 
the reasons for holding that a civil suit lies 
are fully set forth in the order of the learn- 
ed single Judge of this court, with whose 
view we agree. 

By virtue of s. 104 (1) and O. XLII, 
Oivil Procedure Uode no appeal would have 
originally lain from an order made under 
O. XXXI, r. 58, Civil Procedure Code dis- 
missing the objection of a party to the 
execution proceedings. Section 247 of the 
Agra Tenancy Act, however, allows an 
appeal from every order of an Assistant 
Collector of the Second Olass. In this way 
an appeal has been provided for where 
there will be no appeal under the VCivil 
Procedure Code.: 

Order KAT, r, 63 lays down that “where a 
claim or an objection is preferred, the 
party against whom an order ismade may 
institute a suit to establish the right 
which he claims to the property in disupte, 
but subject to the result of such suit, if any, 
the order shall be conclusive". Even if it 
be-assumed thatthe provision of a right 
to appeal from an order of an Assistant 
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Ocllector, Second Olase, is somewhat incon- 
sistent ,with the provision of r. 63 that rule 
will be inapplicable only so far as the 
inconsistency extends. That is to say an 
appeal would be entertained where no 
appeal would otherwise have lain. But 
there is no inconsistency between the right 
to file a civil suit and a right to appeal 
under the Tenancy Act. It isto be noted 
that O. XXI, Civil Procedure Code, has been 
made applicable with two exceptions to 
execution proceedings under the Agra 
Tenancy Act (Sch. II, List No.2, Serial 
Nos. 12 and 13), 

It is obvious that a very large property 
may well bs attached in execution of a 
very small amount, The policy of the 
Legislature could not have been to make an 
order passed by an Assistant Oollector or 
by a Oollector in appeal final in such mat- 
ters. Agreeing with the view explained by 
the learned single Judge of this court, we 
dismiss this appeal with costs, 

N/a, Appeal dismissed, 


—— 


. MADRAS HIGH COURT. 
Oivil Miscellaneous Petition No, 4876 
of 1932, 

October 19, 1932. 

BARDSWELL, J. 
KARUPPAYYA NADAR— 
PETITIONER 
versus 
PONNUSWAMIL NADAR-—RESPONDENTG, 

Civil Procedure Code (Act V of 1908), ss. 8, 151, © 
XXXIX, 1, 2—Letters Patent (Madras), ‘cl, 21- 
Power of High Court to issue injunctions “part from 
TEO T 2, in cases from mofussil, ' 

n view ofthe provisions of s. 21l of the Let 
Patent (Madras) where the High Court deals as ont 
late or revisional authority, with a case coming from 
a mofussil court, it can only apply such law or equity 
and rule of good conscience as would be applied by 
the mofussil court. Therefore, it can grant only an 
injunction in respect of such a case in accordance 
with the provision of O, IX, Consequently the 
High Court hasno power in sucha case to grant an 
injunction staying the execution of a decree in a 
mofussil court pending a revision petition, Govindara- 
julu Naidu v. Imperial Bank of India Vellore (3) 
commented upon. Varadacharyulu v, N arasimhachar- 
yulu (1), Ayyaperumal Nader v. Muthuswami Pillai 
(2), Rash Behary|Dev v. Bhowani Churn Bose (4) and 
Mungal Chand v. Gopal Ram (5), referred to 
Peria Karuppan Chettiar v. Ramaswami Chettiar (6), 
Uderam | Kesaji v. Hyder Ally (7), Mut 
chand Raichand v. Gill & Company (8) and Tikam- 
chand Santokchand v. Santokchand Singh (9) 
distinguished. [p. 609, cols, 1 & 2,} i 


Petition praying that in tne circumstan- 
ces stated in the affidavit filed with O. M 
P. No. 3428 of 1932 on the the file of the High 
Court, the High Court will be pleased to issue 
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an injunction restraining the respondents 
herein from executing the decreein O. 8. 
No. 57 of 1931 on the file of the Court of 
the Subordinate Judge, Ramnad at Madura 
pending Oivil Revision Petition No. 991 
of 1932 presented to the High Oourt to 
revise an order of the Oourt ofthe Subord- 
inate Judge, Ramnad at Madura dated 8th 
July, 19:2, made in I, A. No. 170 1932in the 
eaid O. S. No. 57 of 1931. 

Mr. K. S. Champakesa Ayyangar, for the 
Petitioner. 

Mr, Watrap-S. Subramania Ayyar, tor the 
Respondents. f l 

Judgment.—The. petitioner is the de- 
fendant in O.8. No, 57 of 1931 on the file of 
the Principal Subordinate Judge of 
Ramnad ab Madura: A decree was passed 
against the petitioner ex parte. He then 
applied for the eetting aside of that decree 
and it was ordered that it should be set 
aside if he gavə security for the suit 
amount end costs within three weeks. The 
order as to this was passed on 12th Marcb, 
1939, and a draft security bond was filed 
on 15th March, 1932. The report of the 
Amin as to the sufficiency of the security: 
was not received within the three waeks’ 
time allowed for furnishing security, and 
go an application (I. A, 1700f1932) was made 
for extending the time but, after notice 
had been given to the other side, the 
learned Subordinate Judge held, on 8:h 
July, 1932, that the security had not been 
furnished within the time allowed and 
that it was not competent for him to 
extend the time, and dismissed the ap- 
plication. In the meantime,according to 
the petitioner's affidavit, the Amin had 
reported that the eecurily cffered wes 
sufficient. Against this order on I, A 
‘No. 170-32 the petitioner .has come up on 
revision. 

The petitioner at first filed O, M. P. 
No. 3428 of 1932,praying for stay of exscution 
of the decree in O. 8. No. 57of 1:3! pending 
the disposal of the revision petition. This 
petition I am dismissing becauss there 
was no appeal against, or even petition 
for’ revision of, the decree ; 
Subsequently the present petition has been 


filed, praying for an injunction restrain-: 


ing the respondents- plaintiffs from ex- 
ecuting the decree in the said suit pending 
disposal of the revision petition. 

It is objected that no injunction can 
be granted in this case. It is nota cass 
that falls under either r, l or r. 2 of O. 
XXXIX, Civil Procedure Oode and it has 
been held by this court, in Varadacharulu 
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v. Narasimhacharyulu (1 jand. Ayyaperumal, 
Nadar v. Muthuswami Pillai (2) that the 
High Court has no power to grant an 
injunction under its inherent powers in 
cases not governed by O. XXXIX. These. 
decisions I have myself recently had occa- 


sion to follow in O.M. P. No. 3349 of 1932. | 


That this is a correct view of the law, as’ 
far as it is contained in the Oivil Pro- 
cedure Oode, is not denied by the learned 
Advocate for the petitioner, but he con: 
tends that, apart from the Code, this court | 
has extraordinary powers of granting 
injunctions, which powers it derives from 
the Supreme Court. He relies on the 
decision of Curgenven, J , in Govindarajulu 
Naidu v. Imperial Bank of India, Vellore 
(3). In that case the learned Judge 
in dealing with a prayer for an injunc- 
tion to reatrain from ihe execution of a 
decree during the pendency of an appeal 
against anorder of the Subordinate Judge 
of Vellore, held that the High Oourts 
possess, over and above the powers which ` 
they enjoy under the Oivil Procedure 
Code, an equitable jurisdiction, derived 
from the old Sapreme Oourt, to issue an 
injunction in appropriate cases and are 
not bound hy the terms of the Oode of 
issuing such injunction. For the respond- - 
ents it is urged that the learned Judge 
has not considered the provision of the“ 
Letters Patent to which, indeed, as far as 
can be s3en, from his decision, his atten- 
tion was not drawn. Emphasis is now 
laid on those provisions. It is only under. 
8.19 of the Letters Patent that a Ohartered 
High Court can administer the law and 
equity that would have been applisd by 
such High Oourt if the Letters Patent had 
not been issued, and the cases in which 
it can apply such law or equity are cases’ 
arising in the exercissof its ordinary orig- 
inal civil jurisdiction. By s. 20,in the. 
exercise of its extraordinary original civil: 
jurisdiction, it can apply to a case the 
law or equity and rule of good conscience’ 
which. would have been applied to such 
case by any local court having jurisdic- 
tion therein; while under s. 21, which 
governs the case under notice, it has to 
apply to any cass that comes before it 
in the exercise of its appellate jurisdic- 
tion, of wbich revisional jurisdiction forms 
a part, the law or equity and rule of good 

(1) 92 Ind. Oas.615; 23 L. W. 85; (1925) M. W. N., 
886; A. I, R.1926Mad. 258. 

@ 102 Ind, Gas. 700; 26 L. W. 899; 38 M. L. T. 358; 
A. I. R 1927 Mad. 687. 

(8) 186 Ind. Oas, 346; 35 L, W. 168; A. I. R..1932 
Mad, 180; Ind, Rul. (1932) Mad, 298 (2). 
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-conscience which the court in-iwhich the 
proceedings in such case were originally 
instituted ought to have applied to such 
case. Now, if a High Couri cannot grant 
an injunction under the terms of the Civil 

. Procedure Oode otherwise than in accordan- 
ce with O. XXXIX, it is certain that 


`. neither can a mofussil court do so; and 


it is also certain that no mofussil court 
exercises powers derived from the Supreme 
Oourt: If, then, the High Court deals, as 
|. appellate or revisional authority, with a 
` case coming from a mofussil court, it 
can only apply such law or equity and 
rale of good conscience as would be applied 
by that mofussit court, and from this 
it follows that it can only grant an 
injunciion in respect of such a case in 
aczordance with the provisions of O, 
XXXIX. 

Ourgenven, J., has referred in Govindara- 
julu Naidu v. Imperial Bank of India, 
Vellore (3) to two Ualcutta cases, Rash 
-Behary Dey v. Bhowani Churn Bose (4) 
and Mungal Chand v. Gopal Ram (5) 
respectively. But in eash of those 
cases the Oalcuita High Oourt, when it 
held that it had powers, under its general 
equity jurisdiction, to grant an injune: 
tion independently of the Oode of Oivil 
Procedure, was acting in the exercise of 
‘its ordinary original civil jaris- 
diction, The learned Judge has also 
referrad to Periakaruppan Chettiar v, 
Ramasami Chettiar (5) which was decided 
- by a Divisional Bench of this court, In 
` that case the learned Judges held that the 
Ohartered High Oourts have powar to 
restrain by injunction a party from pro. 
‘secuting a suit in a foreiga court (though 
within the British Empire), but they have 
not as far as I understand the decision, 
held that such power can ba used ia the 
exercise of appellate or revisional juris- 
diction in cases arising from courts in 
the mofussil, and they certainly did not 
make use of such a power. What éhappen- 
‘ed was that thay doubted whether such 
a powercould be exercised by a Subordi- 
nate Oourt and then, dealing with the fasts 
of the cases, which was one that came 
before themon an appeal from a Sabordi- 
nate Judge, on the assumption that-a 
Subordinate Oourt had such power, held 
that the Subordinate Judge was not 
warranted in making uss ofit. Tne result 
was that an iajunctioa which tha Bab- 
(4) 34 O. 97, 

(5) 34 0. 101, 
(6) 109 Ind. Oas, 231;-27 L, W. 418; A. I, R.1928 
Mad, 491. i 
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ordinate Judge had granted was discharged, 


. the petition praying for it being dismissed. 


In these circumstances Ido not think that 
the decision is an authority for the 
High Oourt’s having power to grant an 
injunction in a case that comes before 
it, on appeal or revision, from a Subordi- 
nate Oourtin the mofussil, Were it such 
an authority, I should, of course be obliged 
to follow it. I would note that none of the 
decisions to which it has referrad as to the 
High Oourt having authority, outside what 
is provided for in the Oivil Procedure 
Oode, to grant an injunction, has to do 
with cases in which the High Court was 
not exercising its ordinary original civil 
jurisdiction. Twoof them are tha decisions 
in Rash Behary Dey v. Bhowani Churn 
Bose (4) and Mungal Chand v. Gopal Ram 
(5) to which I have already referred. 
Another is thatin Uderam Kesaji v. Hyder 
Ally (6), in which, bowever, relianca was 
placed not only on powers inherited from 
the Supreme Oourt but also in inherent 
powers, with which I am not now concerned 
in the face of whatis the view of this High 
Court in that connection. Another is 
Mulchand Raichand v. Gill & Company (8), 
and another is Tikamchand Santokchand v, 
Santokchand Singhi (9), which again isa 
decisionof ths Oalcutta High Oourt, All 
these decisions have to do with cases in 
which a High Oourt was acting in the 
exerciss of its ordinary original civil 
jurisdiction, 

The other case referred to in Govinda- 
rajulu v. Imperial Bank of India, Vellore 
(3), in which the decision was by a single 
Judge but in “that case the injunction was 
found by the learned Judga to be'one that 
could be brought within the terms of O. 
XXXIX,r. 2 and his other remarks were 
not necsssary for the decision of the peti- 
tion that was then before him. Nor has 
the learned Judge dealt with the provisions 
of the Lattera Patent. 

My conclusions are that there is no 
authority of this court on the subject now 
before me which Iam bound to follow and 
-that in the light of s. 21 of the Letters 
Patent of which I find no diecuasion in any 
decision of this court that has been brought 
to my notice, this is not a case in which 
this csurt can grant an injunction. The 
petition is therefore, dismissed with costs. 

N, K/s, Petition dismissed, 


(7) 3 Ind. Oas. 990; 33 B, 469; 10 Bom. L. R, 41. 
(8)53 Ind, Oas. 518; 44 B, 283; 21 Bom. L, R. 


963. 
(9) 59 Ind, Oas, 218; 24 O, W, N. 735, 


- 610 
~ ALLAHABAD HIGH COURT. 
Criminal Revision No. 148 of 1932. 


May 11, 1932. 
Bangui, J. 


. EMPEROR Turotes Musammat PIARI 


—PETIIIONER 
VETEUS 
SHARDA PRASAD—Rz: PONDENT, 
Criminal Procedure Code (Act V of 1898), 3.°488— 
Civil suit for restitution of ccnjugal rights—Applica- 
tion for maintenance within a month—Ex parte 
decree in civil suit— Want of bona fides for wife's 


< petition—Maintenance order, if may be passed. 


A suit forrestitution of conjugal rights was in- 
stituted by a, person against his wife inthe civil 
Court. Within a month ofthis, the wife took pro- 
ceedings under the -Criminal Procedure Code for 
her maintenance on the ground of ill-treatment. 
The husband denied ill-treatment and during the 
examination ofthe husband no question was putas 
to ill-treatment. The civil suit - was decided ex 


parte: g 
Held, that under the circumstances the proceed- 


ings for maintenance were not bona fide, and they 
were launched forthe scle purpose of ignoring any 
decree that might be passed by the civil Court. 

Held, also, that the fact thatan ex parteor @ 
contested decree was passed by the civil Court was 
immaterial, and that no order under s. 488, Oriminal 
Procedure Code should be passed in the case. 
Rajpati v. Emperor (1), distinguished. 

Mr, Hari Pal Varshni, for the Applicant. 


The Assistant Government Advocate, for . 


the Orown. 


Judgment.—This is an spplication in 
revision by one Sarda Prasad against an 
order of a Magistrate directing payment 


- of Ra. 8 per month as maintenance to the 


ca 


opposite party, Musammat Piari. This 
order:was confirmed by the learned Ses- 


gions Judge. 


Although the order of the Special Magis- 
trate, First Olass, directed the petitioner to 


“pay Rs. 8 per. month to the applicant, it 


seems that the learned Sessions Judge 


“in revision considered that that order was 


an order that the amount should be sent 
to the City Magistrate of Bareilly by money 
order. Why, I am unable to understand. The 
fact that the woman’s father is the servant of 
the City Magistrate is no reason for con- 
sidering that any order for payment of main- 
tenance must mean that the amount should 
be sent through the City Magistrate. : 
It seems to me perfectly clear that the 
proceedings that were taken in the Orimirial 
Oourtsat Bareilly were mala fide proceed- 
inge, taken for the purposeof nullifying 
any order that a civil Court may pass in 
a pending suit in the Allahabad civil 
Courts. On the 12th of June, 1931, a civil 
suit was instituted by Sarda against his 
wife, Musammat Piari, for restitution of 
conjugal rights, This lady never took the 
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trouble of defending the suit, but instéad 
of defending the suit took proceedings on 
the 6th of July, 1931, under Chap. XXXVI 
of the Code of Criminal Procedure. The 
eppication was originally filed in the Court 
of the City Magistrate, who is the employer 
of the petitioner's father, but the Oity 
Magistrate very properly transferred it to 
a Special Magistrate of the First Olass. 

Ihave read the judgment of the learned 
Special Magistrate. It seems to me that 
elaborate arguments were addressed to him. ’ 
English cages were cited and the learned 
Magistrate took great pains in deciding 
the first issue, which he has decided cor- 
rectly, that he has jurisdiction to try the 
cace, As regarde the second point whether 
the civil ‘Court decree had any bearing 
or not it seems to me that the learned 
Magistrate has gone wrong. The civil 
court decree, although ex parte, cannot be 
ignored by the criminal Oourt. The ruling 
of Mr, Justice Boys in Rajpati v. Emperor 
(1, referred to by the learned Magistrate 
clearly has no application whateoever to 
the facts of this case. ln that cace a civil 
court decree for restitution of conjugal 
rights had been passed and tke wife had 
obeyed the decree and 13 months after- 
wards by reason of the husband's ill-treat- 
ment had left the husband's house and 
under these cifcumstances it was not con- 
sidered incompetent for the crimins] court 
to take action and pass orders under s. 488, 
Oriminal Procedure Oode. . 

In this case it seems to me that this 
application of Musammat Piari was put in 
deliberately fur the purpose of ignoring 
apy decree thet the civil Oourt may pass. 
It is cledr to me that under the Uode of 
Oriminal Procedure it was not the intention 
of the Legislature that parties who wanted 
relief under Chap. XXXVI should ignore 
all decrees that may be paseed bya civil 
Court. In fact the second clause of s, 489 
mekes it clear that if in consequence of 
any decision of a competent civil Oourt 
any order under s. 488 require to be amended 
the court was to amend it or cancel the 
order. Tbie, to my mind, shows clearly 
thet the Legislature never contemplated 
that a criminal Court should ignore a civil 
Court decree. 

It is immaterial whether a civil Oourt 
decree was passed ex parte or after contest, 
It may be that a party may consider that 
his or her statement is so ridiculous thay 


(1) 82 Ind, Oas. 174; 22 A. Ld. 806; A.I. R. 1924 
All. 784; 25 Or. L. J. 1246; 46 A. 877; L. R, 5A. 126 
Or, 
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“no civil Oourt will pay any attention. 
There are well-known rales which prevent 
acivil Court from ordering restitution of 
conjugal rights against a wife where the 
wife can show reasons that such a decree 
should not be passed. In this case it seems 
to me that the proceedings that were taken 
were not bona fide and after examining the 
record I am of opinion that the finding of 
the learned Special Magistrate is in fact 
wrong. He has misread the two letters 
which he has referred to. I have had the 
letters read and my opinion is that those 
letters do not indicate anything of what 
the learned Magistrate says they do. 

Sarda has been examined in the case 
as a witness for his wife and he has denied 
that he had ever ill treated his wife. If it 
had really been a fact that he had ill-treated 
his wife I have no doubt whatsoever that 
specific questions would have been put 
to him to prove the ill treatment. I am not 
satisfied that this is a case in which any 
order under s. 488, Oriminal Procedure 
Oode should have been passed. I set aside the 
order of the Special Magistrate, Firat Olass, 
dated the 16th June, 1931, directing pay- 
ment of asum of Rs.8 per month to the 
complainant Musammat Piari. I make no 
order as to costs, 


N./4. Order set aside. 


LAHORE HIGH COURT, 
Second Oivil Appeal No. 1909 of 1931. 
January 4, 1933. 

| Jar Lar, J. 
Frau JAGTU MAL-SADA SUKH RAI 
PLAINTIFES— APPALLANT3 
versus 
Firu OHARANJI LAL-FAKIR OHAND 
AND aNOTHER—DEFBENDANTS 
— RESPONDENTS, 

Limitation Act (IX of 1908), s, 20~—Part pay- 
ment ef principal by cheque—Whether extends 
limitation—Amendment of proviso to s. 20, effect of. 

The part payment of the principal of a debt, before 
the expiration of the prescribed period, by means 
of a cheque which has been accepted by the 
creditor and has subsequently been cashed by 
him has the effect of extending the period of 
limitation so as to entitle the creditor to a fresh 
period of limitation, from the time when the pay- 
ment was made within the meaning of s. 20 of 
the Indian Limitation Act. Bachittar Singh v. 


Jagan Nath (1), Mackenzie v. Tiruvengadathan (2) 


and Gurmukh Singh v. Pohlo (3), not followed. 
Kedar Nath v. Dina Bandhu (4), M. B. Singh & 
Co. v. Sircar & Co. (5), Kesarichand Johr Mall v. 
Mukteswar Trigunait (6), 


chand Gujar v. Keval Padamsi (8), relied on, 


JAGTU MAL SADA SUXH RAT V. OHARANJI LAL FAKIR OMAND, 


Chotirmal Tirithdas v. - 
Rupchand Raghunathdas (T) and Sakharam Man. ` 
93 
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The amendment to the proviso to a. 20, Limita- 
tion Act, has been made in favour of the creditor 
who is not able to prove the writing of the debtor 
not only relating to the fact of the payment but 
also to the acknowledgment of the fact of the pay- 
ment. 


Second Appeal from the decree of the 
District Judge, Ambala, dated the 2nd 
July, 1931, affirming that of the Subordi- 
nate Judge, Second Olass, Ambala, dated 
the 23rd March, 1931. 

Mr. Shamair Chand, for theiAppellants, 

Mr. Tek Chand, for the Respondents, 

Judgment—The only question of 
law involved in this second appeal is whe- 
ther the part payment of Principal of a 
debt, before the expiration of the pres- 
cribed period, by means of a cheque 
which has been accepted by the creditor 
and has subsequently been cashed by him 
has the effect of extending the period of 
limitation so as to entitle the creditor 
to a fresh period of limitation from the 
time when the payment was made, within 
the meaning of s. 20 of the Indian Limita- 
tion Act, 

The learned District Judge has held 
against the creditor on the authority of 
Bachittar Singh v. Jagan Nath (1). In that 
case the learned Judges of the Panjab 
Ohief Oourt were inclined to agree 
with the view taken in Mackenzie v. 
Tiruvengadathan (2) which had been 
approved and followed in Gurmukh Singh 
v. Pohlo (3). It appears, however, that 
they did not finally base their decree on 
this view of the law. On the other hand 
they found that the part payment of 
the principal by means of a cheque had 


“not been proved and subsequently held 


that certain documents amounted to 
acknowledgment of liability by the debtor 
and consequently found in favour of the 
creditor. The opinion, therefore, that 
s. 20 of the Indian Limitation Aet did not 
apply was an obiter dictum. ‘Still 
that appears to have been the view of the 
Punjab Chief Oourt and of the Madras 
High Oourt. Subsequent to thia, however, 
there have been several occasions on 
which the same question has been dis- 
cussed by the several High Oourts in this 
country and a contrary view has been taken 
by them. Kedar Nath v. Dina Bandhu (4), M, 


B. Singh & Co. v. Sirear & Co, (a) 
(l) 1 P. R. 1897, 


( : 
(3) 120 P. R. 1894, 
9 31 Ind. Oas. 626; 42 O. 1043; 19 O W. Ņ. 


5) 127 Ind. Oas. 581; 52 A. 459; A.I R. 1930 
1 392; (1930) A. L. J, 590; Ind, Rul, (1930) AJI, 
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Kesarichand Johr Mali v. 
“‘Trigunait (6) snd Chotirmal Tirithdas 
v. Rupchand: Raghunathdas (1) -are direct 
sauthorities -in support of the proposi- 
‘tion of the appellant's Counsel that 
part payment of principal by means of a 
cheque, which has been accepted by the 
creditor and subsequently honoured by 
‘the bank, does amount to a part pay- 
ment of the principal debt, and that 
the fact of such payment must be deem- 
ed to bein the handwriting of the percon 
making the rame within the meaning of 
‘the proviso to s. %0 of the Indian Limita- 
.tion Act. In Sakharam Manchand Gujar 
v. Keval Padamsi (8) the question was 
not directly involved but the learned 
‘Judges adopted the reasoning of the 
decision in Kedar Nath v. Dina Bandhu 
(4), No recent authority of any other High 
Oourt taking the contrary view has been 
cited on behalf of the respondent. 

In my opinion the weight of authority 
is distinctly onthe side of the appellant 
and my own opinión coineides with the 
view taken jn the cases which have been 
already cited. 

There is, however, one aspect of this 
case which ¡needs consideration, The 
proviso tos. 20 of the Indian Limitation 
Act has recently been amended and where- 
as previously the requirement was that, in 
the case of part payment of principal of a 
debt, the fact of payment should appear in 
the handwriting of the person making the 
same, the proviso as now amended runsas 
follows : 

“Provided that, in the case of a payment of interest 
made before the Ist day of January . 1928, an ac- 
‘knowledgment of the payment appears in the hand- 
- writing of or ina writing signed by the person mak- 
ing the same,” 


The question is, whether this amend- 
ment has narrowed down the scope of the 
proviso as it originally existed, so far 
as the part payment of principal is con- 
cerned. In my opinion the amendment 


Mukteswar 


of the proviso to s, 20, Limitation 
Act, has been made in favour of the 
creditor who is now able to prove 


the writing of the debtor not only relating 
to the fact of the payment but also to 
the acknowledgment of the fact of pay- 
ment, 


In view of what I-have stated above 
‘this appeal must be accepted and the de- 


(6) 126 Ind, Cas, 898; A- I. R. 1930 Pat,-372; Ind. 
Rul. (1930) Pat. 658; 9 Pat 851, - 


(7) Ind. Cas. 909; A.I. R, 1931 Sind 28; Ind. Rul. 
(1931) Sind 29. 


2 56 Ind," Oas. -499:1.44 B."892;:29 “Bom, L, R. 


HIRAMBHO-NATH BANEPJI p, SAROJINI DEVIL 


1441 1. 0. 
cree of the District Judge set aside. “1 
order accordingly and send the case 


back to the District Judge with the direc- 
tion to proceed withthe appeal as pro- 
vided by law. The costs of this appeal 
will abide the result. 

A Appeal accepted, 


ALLAHABAD HIGH COURT. 
Firet Appeal from Order No, 80 
of 1930. 

July 18, 1930, 

SULAIMAN AND BANERJI, Jd. 

Babu HIRAMBHO NATH BANERJI 
—JUBGMENT DEBTOR—APPELLANT, 
versus 
Srimati SAROJNI DEVI—DnorER- 

HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151,0. 
XXI, rr. 92, 95, 0. XL1,r.—Order confirming sale 
—Appeal by judgment-debtor—A pplication by austion- 
purchaser for delivery of possession—Stay of pro- 
ceedings—Power of Appellate Court to stay—Inher- 
ent powers. 

Where during the pendency ofan appeal, by the 
judgment-debtor against an order confirming the 
sale of an immovable property under O, XXI, r. 92, 
Civil Procedure Code, the auction-purchaser applied 
to the execution Court for the delivery of the prop- 
-erty under O. , T. 95and the judgment-debtor 
applied tothe High Oourt for stay of proceedings in 
execution : 

Held, that the application for delivery of posses- 
sion being ‘proceedings under the order’ confirming 
the sale, the Appellate Court had power to order 
stay under O. XLI, r. 5, and that even if O.XLI, r. 
5 did not apply to such a case the Appellate Court 
had inherent jurisdiction to : make such order as 
might be necessary for the ends of justice, and 
that this power included one for stay of proceedings 
in a Subordinate Court in which an appeal was 
pending. Lal Nilmani Nath Sahi v. Baldeo Das 
Bista (3), relied on. . 6 

Messre. P., L. Banerji; H.C. Mukerji and 
R, C. Ghatak, for the Applicant. 

Messrs. S. N. Seth, H. P. Sen and J.C. 
Mukerji, for the Opposite Party. 

Order—This isan application for stay 
of execution in 8 ‘first appeal from order 
confirmingan auction sele. In execution 
of a-simple money decree the house. prop- 
erty belonging to the applicant was put 
up for sale and purchased by a third party. 
Anapplication wasfiled for setting aside 
the eale but it was dismisced and, the gale 


“was confirmed. Thereupon the gale certifi- 


-cate was duly granted and then the auction 
‘purchaser applied'to the- court -below for 
delivery of possession under'O, XXIr, 95, 


“In the meantime the judgment-aebtor: has 


sappealed:frem the order cénfirming the 


“sale-end:has impleaded -both’ the “auction- 


‘purchiager-dnd’ the ‘deéréé-holder, 


1933 


. A preliminary objection is taken to the 
hearing of this application on the ground 
that this. court has no jurisdiction to 
grant any stay. It is contended that O, 
XLI, r. 5.is not applicable to this case 
because the application for delivery of 
possession ia not a proceeding under the 
order confirming the sale but is a separate 
proceeding. It is also contended that when 


O. XXI,r. 95 casts a duty apon the court: 


below. to deliver possession and gives it no 
discretion, this court will have no inherent 
jurisdiction to order the stay and, in any 
cass, we should not exercise that jurisdic- 
tion, 

It seems to us that the expression “pro- 
ceedings underadecree or order” in O. 
XLI; r. 5 (1) is very wide and would include 
proceedings taken on the basis ofa decree 
or order. It has to be conceded that the 
proceeding 
possession to an auction purchaser is not 
a. proceeding in execution because the 
decrees has been satisfied and the decree- 
holder has received his money. This was 
the view expressed by Banerji, J., in 
Bhagwati v. Banwari Lal (L) in which 
Aikman and Griffin, JJ., concurred. The 
proceeding in reality is one between the 
judgment-debtor and his representative the 
auction-purchaser. See also Mohsin Raza 
Khan v. Haider Bakhsh (2). 

It does not, however, follow that the 
proceeding is not one under the order con- 
firming the sale. Once the sale has been 
confirmed the court is bound to grant the 
sale certificate and O. XXI r. 94 does not 
even require a previous formal application 
to that effect. The effect of the grant of the 
sale certificate which is a ministerial act is 
to entitle the auction-purchaser to apply 
for delivery of possession under r. 95. 
Sach application, therefore, is an application 
on the basisof the order confirming the 
sale and is consequent upon it, We are, 
therefore, inclined to hold that it can be 
treated as “a proceeding under the order” 
confirming the sale. There ssems to be no 
reason to limit the meaning of that 
expression to proceedings which are 
expressly directed by the order itself. 

Assuming that O. XLI r. 5 does not apply 
to such a case, we have no doubt that the 
Appellate Court has inherent jurisdiction 
under s, 151, Oivil Procedure Oode to. make 
such order as may be necessary for the 


(1) 1 Ind, Oas.416; 31 A. 82; 5 M. L, T.185; 6 A. 
tgi 185; 6 A 


'2) 115 Ind. Oas. 869; A. I, R. 1928 All, 368; 26 A 
TL. J, 4984150 A; 670: Bers pele 
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ends ofjustice. This power includes one 
for stay of proceedings in a Sabordinate 
Court from which an appeal is pending: 
see Lal Nilmani'Nath Sahi v. Baldeo Das 
Bista 52 Ind. Oas. 185 (3) and the cases 
referred to therein. Itis quite clear that 
the order confirming the eale has not yet 
become final sofar as the Appellate Court 
is concerned andif the order.of the court 
below is set aside the proceedings relating. 
to.the delivery of possession will become 
infructuous. We, therefore, think that we 
have power to interfere if a fit case is made 
out, 

In the present case one of the two houses 
in suit ins single enclosure has be:n sold 
and purchased by a stranger. The other 
portion of the enclosure is still being. 
occupied by the judgment-debtor. He 
offers to deposit the full sale price in 
the court below by the 15th of August at 
the latest. Wethink that having regard 
to the facts mentioned in the affidavit this 
is a fit case in which there should be a stay 
of proceedings, We, therefore, direct that 
the proceedings relating to the delivery of. 
possession should be stayed on condition 
thet the applicant deposits Rs. 15,850 on 
or before the 15th of August, 1930, If the 
amount is notdeposited within that time 
the stay order will automatically stand 
discharged. The time shall not be ex- 
tended in any event, If the amount isso 
deposited, the auction purchaser would be 
at liberty to take the money out and in 
case ofthe dismissal of the appeal, would 
have to re-depositit before taking delivery 
of possession. Wemake no order as to 
the costs of the application, 

N/A. Order accordingly. 
(3) 52 Ind, Oas. 185; (1919) Pat. 145; AP L, Je 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 288 of 1932. 
November 30, 1932. 

Tarp, J. 

HUKAM OHAND—DEFENDANT— 
APPELLANT 
versus 
BAWA RAM NATH— PLAINTIFE— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, r. 2 
—Mortgage—Suit for interest alone— Subsequent suit 
for principal —Mamtainability —Condition entitling 
mortgagee to sue before term on default of payment of 
interest, effect of. 

A mortgage-deed provided that interest at a 
certain rate was to be paid monthly, that the principal 
money would be payable on the expiry of four years 
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tndihat if the interest remained unpaid for three 
mohths thé ‘mortgagee would be entitled to ignore, 
if he chose,‘the period of four years and to realise the 
whole amount. As interest was not paid the 
mortgagee brought a suit for the interest alone 
before the expiry of the four years. Subsequently, he 
brought a suit after the expiry of four years for the 
principal and subsequent interest! 

Held. that the second suit was not barred under O. 
II, r. 2, Oivil Procedure Code, inasmuch as when the 
plaintiff brought his first suit the period of four years 
on the expiry of which the principal money was 
recoverable had not expired. Muhamad Hafiz v. 
Mohamed Zakariya (1)and Kishen Narain v. Pala 
Mal (2), distinguished. Sultan Singh v. Joti Sarup 
(3), followed. [p. 614, col. 2.] 

Itisa well established principle of law that a 
person cannot be compelled to take advantage of a 
forfeiture clause but 
[p. 615, col. 1.) 

Second Civil Appeal from the prelimi- 
nary decree of the District J udge, Multan, 

‘dated the 19th November, 1931, reversing 
that of the Subordinate Judge, Second 
Qlase, Multan, dated the 3rd July, 1931, 

Mr. Faqir Chand, for the Appellant. 

Mr. Achhru Ram, for the Respondent, 

Judgment —The sole question for 
determination in this appeal which arose 
out of an action for recovery of principal 
and interest due on a mortgage is whether 
the present suit is barred under r 2 of 
0.11, of the Code of Oivil Prccedure by 
reason of the suit having been previously 
brought for recovery of interest alone. 
The question has been fully discussed, 
and all the authorities bearing on the 
point are duly cet out, by the learned 
District Judge and I entirely agree with 
the view taken by him in disagreement 
with the trial Court that r. 2 of O. II, has 
no application on the facts, 

The mortgage in question was effected 
on the 14th January, 1926, by Hukam Ohand 
defendant-appellant in favour of Bawa 
Moti Nath, the Guru of the plaintif. appel- 
lant for a consideration of Rs. 1,200. The 
relevant clauses of the deed are 3, 4 and 
6 and these stipulated that interest at 9 
per cent. per annum. was to be paid 
monthly : that the principal money would 
be payable on the. expiry of four years, 
that redemption could only take place after 
2 years, and that if interest remained un- 
paid for three months, the mortgagee would 
be entitled to charge compound interest 
on such ‘arrears and would also have the 
right, if he chose to ignore the period 
of four years, to realize the whole amount 
due on account of both principal and in- 
terest. This last stipulation is contained 
in cl. 6. . 

‘Interest was duly paid for the years 1926 
to1928, and as it was not paid for 1$29 
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can waive his right to do so. 
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the mortgagee broughta suit for recovery e 
of Rs. 108 on account of interest due for 
that year on the 10th January, 1930, The 
defendant admitted the claim and paid 
the amount into court; the plaintiff's suit 
was, therefore, dismissed, 

The present action was brought on the 
Ist May, 1931, and having carefullv exa- 
mined all the alithorities cited by Mr. 
Fakir Oband in support of his contention 
that the present suit was barred under 
T. 20f0. II as the right to recover the 
principal money hed accrued to the plain- 
tiff when he brought the first suit on 
the 10th January, 1930, I am of opinion 
that these ‘authorities are clearly dis- 
tinguishable. When the plaintiff brought 
his previous suit, the period of four years on 
the expiry of which the principal money 
was recoverable, had still a few days to run- 
In Muhammad Hafiz v. Mohamad Zakirya 
(1), Kishen Narain v. Pala Mal (2), both 
decisions by their Lordships of the Judicial 
Committee and on which reliance kas 
been chiefly placed, the period of the 
mortgage had expired when the first suit 
was brought. This, in my judgment, is 
the chief feature which distinguishes the 
present case from the above two cases and 
the other decisions relied on, It was also 
urged that the plaintiff in seeking a decree 
in his first suit egainst the person and 
property ofthe mortgagor and including 


in the latter the equity of redemption 
was claiming realization of the amount 
due on account of interest from the 


mortgaged property. In my opinion this 
contention has no force as no charge was 
created by the mortgage on the equity of 
redemption. This remained the unencum- 
bered property of the mortgagur, The 
factsin the present case seem to me to 
be identical with those contained in Sultan 
Singh v. Joti Sarup (3). In the reported 
case the first suit was brought before the 
expiry of the fixed period and the mortgagee 
there, end here, had the option of suing 
for recovery of the principal money before 
the expiry of the fixed period if there was 
a default in the payment of interest and 
this default occurred. Mr Fakir Oband 
further laid stress on the word “entitled” 

(1) 65 Ind. Cas. 79; 44 A.121; 20 A, L. J.17; 26 
0O. W. N. 297; (1922) M. W. N. 89; 35 O. L. J. 126; 42 
M. L. J. 248; 15 L. W. 377; 24 Bom. L. R. 341; 30 M. 
L.T. 224; 3 P. L. T, 279; 1 P. W. R.1922; A. J]. R. 
1922 P. O. 23; 49 I.A 9 (P. O,). 

(2) 72 Ind. Oas. 187; 4 Lah. 32; A. IR. 1922. P. O. 
412: 44 M. L.J. 123; 25 Bom. L. R. 220; 32M. L. TT, 
41; 27 O. W. N. 802;18 L. W 341; 50 O. 126; 6 P. W. 
R. 1923; 9 O. & A. L. R. 488; 50 I. A. 115 (P. O0). 

(3) 109 Ind. Cas. 613; A. I R. 1928 Lah. 269,- 
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in, subrr, 1 and 3 of r, 2 and urged 
that under cl. 6 of the mortgage-deed the 
plaintiff was entitled to sue for recovery 
of the principal money. The word, how- 
ever, cannot be divorced from the words 
‘cause of action’ occurring further on, 
Under the deed the plaintiff clearly had 
two distinct causes of action in respect of 
the principal money, one which arose on 
the expiry of tbe four years and the other, 
of which the exercise was left to his 
option, on default arising in ths payment 
of interest for more than three months. 
This clause was in favour of the mortgagee 
and he was not bound to enforce it. As 
observed by his Lordship the Ohief Justice 
in Wasu Ram v. Mohamad Bakhsh (4), it 
is a wéll established principle of law that a 
person cannot be compelled to take advan- 
tage of a forfeiture clauses but can waives his 
right to doso. Plaintiff undoubtedly did 
Bo, asin para. 4 of his plaintin that suit 
he. stated that the period of four years not 
having yet expired the principal money 
was not recoverable, la his written 
statement in that suit the defendant admit- 
ted the correctness of this pleading. 

I hold, therefore, that the decision by the 
lower Appellate Oourt is correct and the 
appeal is accordingly dismissed with costs, 
Appeal dismissed, 


A. 
(4) 121 Ind. Oas. 80; 31 P. L. R. 904; Ind, Rul. 
(1930) Lah. 176; A. I. R. 1930 Lah, 124. 
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ALLAHABAD HIGd COURT. 
Vivil Rsvision No. 442 of 1931, 
April |, 1932. 

Boys anp Young, Jd. 
MAHABALI PRASAD—ApputoAnt 
versus 
H. N. PALMER—Oppositp Parry, 

Hire purchase agreement—Hire or purchase— Tests 
—Default in payment—Owner's rights, 

The defendant took certain articles on hire from 
the plaintiff under an agreement which provided that 
if he paid ten months’ hire he shall become the pur- 
chaser of the articles and that if he failed to pay 
hire in any one month the plaintiff may cancel the 
transaction and terminate the hiring treating the 
whole transaction purely on ‘the hire system’. The 
agreement did not givethe defendant the option of 
terminating the contract and returning the articles 
and ten months’ hire represented the value of the 
articles ; 

Heid, that the agreement was one of purchase and 
not hire purchase and on default the plaintiff was 
entitled only to that part of the purchased price 
which had not been paid. 

The distinguishing mark ofan agreement which 
is a aale and not a hire purchase agreement is that 
the “hirer” should be bound to pay the full value 
ofthe goods by way of instalments without any 
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if he so wished, 


option to cancel the agresment, 3 
is paid, [p. 616, 


before the full value of the goods 
col. 1] A 
Oivil Revision against a decree of the 
Jadge of Snali Oause Court, Allahabad 
dated the 22nd July, 1931. 

Mr. I. B. Banerji, for the Applicant, | 

Mr. Jawahar Lal, for the Opposite 
Party. i 

Judgment —This is an application 
in revision from the judgment of the 
Small Causes Court Judge of Allahabad. 
The plaintiff broughta suit for the re- 
covery of money due under what he al- 
leged to b> a hire agreement, whereby, 
the defendant agreed to hire certain coir 
matting. He claimed Rs. 150 as hire, 
An agreement was entered into between the 
plaintiffs and the defendant on the 30th of 
September, 1928, in the following terms:— 

“Received from Mahabalee and Son the under- 
mentioned articles on hire valued at Re. 92-8 
(Rupees ninety two annas eight) only, and I do hereby 
agree to pay to Mahabalee and Son at their business 
premises at Allahabad the sum of Rs. 9-4 (Rupees nine 
annas four) only as monthly hire of the articles month 
by month in advance (part of a month charged 
for entire month) on the following terms:— 

(1) To have the articles in my custody, and not 
to remove, sell pawn or mortgage them without 
the Proprietors previous consentin writing and 
to keep them in good order (fair wear and tear 
will only be accepted, anddamage by fire or any 
other cause and breakage will be at the hirer's 
risk) and at any tims toallow an employee of tha 
said firm to inspect the articles. 

(2) That If I pay ten (10) months’ hire regularly 
in advance at Re, 9-4 (Rupees nine annas four) only per 
month,I shall become the purchaser of the articles (4 e, 
the articles will be my own property) without further 
payment and the full amount will be credited on the 

urchase system. À 

(3) That if I fail to pay hire in any one 
month in advance the owner may cancel the trans- 
action and terminate the hiring, and I shall im- 
mediately return the articles and if Ido not do sọ 
Mahabalee & Son may take proceedings in court 
for the balance of hire due, at the above rateof 
Rs. 9-4 per month with all attendant costs and 
damages. f 

(4) Mahabalee &Son will not be bound to send 
monthly bill f 

(5) I£ I fail to pay hire in any month in advance 
the whole transaction will be treated purely on 
the hire system 

(6) Unless and until such purchase be effected, 
articles will bə considered the property of the 
owner and I shall remain bailea of the same, 

Received the articles. 

Fifty four yards coirmatting." 


{t is to be noted that the agreement is 
healed by the value of the coir matting 
viz, Rs. 92 8,and that the defendant bound 
himself to pay the plaintiff the sum of 
Rs. 94 as monthly hire of the articles 
month by month in advance. it was 
further agreed that if he paid 1U months’ 
hire regularly on the date, he should 


816: 


become the’ purchaser of the coir mattirg 
without further payment, Ifon theother 
hand he failed to pay regularly, the plaint- 
iff had the option to cancel the transac- 
tion and terminate the hiring. It is im- 
portantto note that nowhere in the agree- 
ment was the defendant given the option 
to terminate the hiring. In fact it ap- 
pears to usthat the effect of the agree- 
ment was that the defendant was bound 
to pay the. full amount of the considera- 


tion, t. e, Re, 92-8 by monthly instalments | 


and that the only way he could terminate 
the> agreement was to take advantage of 
el. (z) and pay 10 instalmentszregularly in 
advance on the due date, Under these 
circumstances the question that we have 
to cecide is whether this is a hire purchase 
agreement or a eale of goods. There is 


no difficulty in-construing a simple agree- 


ment of hire or an agreement for the sale 
of goods by 
arises over agreements, 
party. agrees to hire to the other party 
certain goods ata certain rate with a 
condition that if eo many months’ instal- 
ments are paid the property in the goods 
passes tothe hirer. This latter agreement 
is called a: hire purchase agreement. 

In England, the question of hire pur- 
chace agreements hes been frequently con- 
sidered by the courts, The leading cases 
are Lee v. Buller (1) and Helby v. Matthews 
(2). On a consideration ofthese and other 
authorities, it appears to us that the 
distinguishing mark of a true hire pur- 
chase agreement as distinguished from a 
sale is thatthe hirer should have a right 
to terminate the sgreementat his pleasure, 
andthat the distinguishing mark of an 
agreement which is:a sale and not a hire 
purchase agreement is that the “hirer” 


whereby, one 


should be-bound'to pay the full value of 


the goods by way of instalments without 
any option to cancel the agreement, 
if he so wished, before the full value 
of the goods is paid. These arethe two 
criteria upon which all the decisions in 
Engiand have turned, Lord Shand in 
Helby v. Matthews. (2) said: “It is true 
that by that agreement Brewster under- 
tcok to pay tothe appellant not only 
& firet iratalment of 10s. 6 d. described 
asa “rent or hire instalment”, but to pay 
the same -amount on the 23rd of each 
succeeding month and that it was (provided 


(1) (1893) 2 Q. B. 318, 62 L. J. Q.B. 591; 4 R. 563; 
69 L. T. 370; 42 W. R. 88. 
(2) (1895) ‘A. O. 471; 64 L. J. Q. B. 


465; 11 R. 232; 
Ir L.T, 841; 43 W, R. 561; 60 J, P. 20, : 
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instalmente; the diffculty: 


Ind. Rul, (1980) Bom. 304; A. 1 
306; 
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that on the payment of thirty six monthly 
instalments the piano should become bis 
property. If these stipulations had been 
unqualified there would have been an 
absolute obligation or agreement by - 
Brewster to acquire the instrument in prop- ; 
erly, and by purchase, although the in- 
stalments were gescribed as for rent or 
hire, and the case of Lee v. Butler (1) 
would have directly applied. But the 
wkole obligations by Brewster were quali- 
fied by the stipulation: “That the hirer 
msy terminate the hiring by delivering up 
to the owner the said instrument: This 
provision appears to me to make it clear 
that there was no purchase and no agree- 
ment to purchase. The hirer need, not 
continue the hiring a day longer than he 
desired; and he need not allow the trans- 
action to become one of purchase unless 
he desired to do so” The matter has 
been cummed up in Volumel of Halsbury’s 
Laws of England at page 554inthe fol: 
lowing words: “The differerce between a 
contract of sale at a price payable by 
instalments and a contract of hire purchase 
is that in the former the purchaeer haa no 
option to terminate the contract and return 
the chattel, whereas, inthe latter the hirer 
has. Inthe former there is an agreement 
to purchase, whereas in the latter there is 
none, in each case, the substance of the 
transaction or the agreement must be look- 
edat and not mere words”. See also 
Bhimji N. Dalal v. Bombay Trust Corpo- 
ration Ltd. (8), 

Applying, therefore, the principles laid 
down above, we find in the agreement in 
this revision, that the defendant had no 
option of terminating the contract and re- 
turning the chattel. We find, too, that the 
whole price or value of the goods was to 
be paid by the defendant by instalments, 
We, therefore, think-it clear in law that. 
the agreement in question. is. clearly an 
agreement fcr the sale of the coir matting 
and nota hire purchase agreement. i 

Uouneel for the applicant has argued 
strenuously that the English cases can be: 
distinguished, in that there isin this- 
agreement: cl, (5) viz, “If I fai] to pay- 
hirein any one month in advance the 
whole transsction willbe treated purely:on: 
the Hire System”, We-do not think that: 
this clause in any way distinguishes this’ 
case. TLe mere fact that the-words usedare - 
the “hire system” does not make it in. law a 


(3) 124 Ind. Oas, 800; 54 B. 381; 32 Bom. L. R.€4 
. R. 1930 Bom 
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hire system. Thereatill would be no right 
in. the “hirer” to terminate thecontract. 
The whole tenor of the agreement accord- 
ing to the decided cases is that ofa “pur- 
chase” and not “hire purchases”, That 
being so, the plaintif is entitled only to 
that part of the purchase price which has 
not been paid. Thelearnel Judge of the 
Small Cause Court hasnot come to a find- 
ing-upon this, We have ourselves looked 
at the evidence and we find that the de- 
fendant has sworn that he has paid nine 
instalments. The plaintiff on the other 
hand. admits-the payment of eight. The 
defendant sayshe paid one instalment on 
the signing of the agreement to the plaint- 
iff's son, who is now dead. We are of 
opinion that an instalment certainly would 
have-been paid upon the signing of: the 
agreement, and, therefore, we believe: the 
defendant's version. There jhas, therefore, 
been nine instalments paid and there is due 
to the plaintiff one instalment. The dec- 
ree of the court below wil! be varied and 
there will be a decree for the plaintiff for 
Rs, 9-4 with interest at six per cent, 
The application in revision, therefore, is 
dismissed with costs in both courts. 
N, få, Application dismissed. 


meca 


LAHORE HIGH COURT. 
Second Oivil Appeal No. 2017 of 1930. 
November 8, 1932, 

B»IDR gJ. 

MUKHI LAL OHAND AND 0THERS— 
DgranDANTS—APPELLANTS 
versus 
M. GUL MUHAMMAD—PLAINTIFF 


— RESPONDENT. 

Contract Act (IX of 1872), s. 25(3)—Mere acknow- 
ledgment of time-barred debt, whether gives fresh cause 
of action. 

Though an acknowledgment implies a promise 
to pay, a mere acknowledgment of a time-barred 
debt which does not contain a distinct promise to pay 
is not sufficient to fulfil the requirements ofs, 25 (3), 
Contract Act. Kahan Chand-Dula Ram v. Firm Daya 
Ram Amrit Lal (1), Fateh Chand v. Ganga Singh (2), 
Hannu kam v. Jhanda Singh (3), Maniram v. Seth 
Rupehand (4) and Manikya Bewa v, Pushpa 
Charan Majhi (11), distinguished. Raj Narain 
Rao v. Ram Sarup (5), Abdul Rafiq v. Bhajan 
(6) Sasi Kanta Acharjee v. Sonaulla Munshi 
(1), Deoraj Tewari v. Indresan Tewari (8), Maganlal 
Harjibhai v. Amichand Gulabji (9) and Davindar 
Singh v. Lachhmi Devi (10), referred to. 

Second Appealfrom tke decree of the 
District Judge, Dara Ghazi Khan, dated 
the 26th of August, 193U, reversing that of 
the Subordinate Judge, First Ulass, Dera 


Ghazi Knan, dated wre leth January, - 


1930, 
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Messrs. Kishan Diyal and Khurshaid 
Zaman, for the Appellants. 

Mr. Shuja-ud-Din, for the Respondent, 

Judgment.—This cecond appeal 
arises out of a suit for recovery of 
Rs. 1,600, The last balance executed in 
favour of the plaintiff was for Rs. 6,924.8, 
This balancs was struck on the 3lst May, 
1:24. Thereafter certain payments were 
made aud, allowing for them, the plain- 
tiff sued for the balance of Rs, 1,500, 

The trial Gourt dismissed the euit as 
time-barred, but on appeal the learned 
District Judge has passed a decree in 
favour of the plaintiff, 

The sole point which requires decision 
in this second appeal, is whether the 
acknowledgment, dated the 31st May, 
1924, in respact of the balance of Ra, 6,924.8 
fulfils the requirements of s, 25, al, (3) 
of the Indian Contract Act. It is not 
disputed that this balance covers time: 
barred debts. It was, however, contended 
before the learned District Judge that 
inasmuch as an acknowledgment imports 
& promise to pay, it fulfilled the require- 
ments of s. 25 (3) of the Indian Contract 
Aci and, therefore, the plaintiff was en- 
titled to succeed. This contention was 
accepted by the learned District Judge 
who has relied on certain authorities of 
this covrt, namely, Kahan Chand Dula 
Ram y. Firm Daya Ram Amrit Lal (1), 
Fateh Chand v. Ganga Singh (2) and Hannu 
Ram v. Jhanda Singh (3), but these authori- 
ties are not directly in point. The only 
question, which was decided in these 
cases, was that an unconditional acknow- 
ledgment imports promise to pay and 
could form the basis of a suit. The 
decision in these cases was based upon 
Maniram v. Seth Rupchand (4), a ruling of 
their Lordships of the Privy Council, 
The debts under consideration in the 
latter ruling were, however, apparently 
within time. The question whether that 
ruling can be applied in the case of an 
acknowledgment of time barred debts 
which does not contain any distinct pro: 
mise to pay, hes been considered by 
several of the High Courts in India 
and it has been held that the above- 

(1) 115 Ind, Cas. 764; A. I. R.1929 Lah, 263; 30 P., L, 
:2 


R: 240, 
(2) 115 Ind. Oas. 853; A. I. R,1929 Lah, 264; 30 P, 
L. R. 226 


(3) 123 Ind. Cas. 90; A. I, R. 1929 Lah. 591; Ind, R u 
(1930) Lah. 394. 

(4) 33 O. 1047; 33 I. A. 165; 2 N. L, R. 130; 10 0” 
W.N. 874; 8 Bom. L. R. 501; 4 C. L. J. 94; 100. W. N. 
874; 1 M, L.T. 199; 3 A. L. J. 525; 16 M. L, J. 300 
P.O 
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mentioned ruling of their Lordships of 
the Privy Oouncil does not warrant the 
proposition that such an acknowledgment 
fulfils the requirements of 6.25 (3) of the 
Indian Oontract Act, because it implies 
& promise to .pay. It will be sufficient 
to refer in this connection to the following 
authorities :— 

Raj Narain Rao v. Ram Sarup (5), Abdul 
Rafiq v. Bhajan (6), Sasi Kanta Acharjee v. 
Sonaulla Munshi (7), Deoraj Tewari v, 
Indersan Tewari .8) and Maganlal Harji- 
bhai v. Amichand Gulabji (9). The last 
ruling was followed in Davindar Singh 
v. Lachhmi Devi (10). 

The learned Counsel for the respon- 
dent has not been able to cite any authority 
in point. He referred to Manikya 
Bewa v. Pushpa Charan Majhi, 115 
Ind. Oss. 263 (11) but in that 
case the promise to pay was inferred 
not merely from the acknowledgment but 
also from an award and a joint petition 
following the award. The wording of 
these documents is not given and the 
applicability of 8. 25 (3) of the Indian 
Contract Act to an acknowledgment of 
the type now in dispute also does not 
seem to have been considered. 

In view of the authorities referred to 
above the present appeal must succeed. 
I accordingly accept the appeal and, 
setting aside the decree of the learned 
District Judge, dismiss the suit. In view 
of the technical point on which it has 
succeeded I leave the periies to pay 
their costs throughcut. 

A. Appeal dismissed. 

5) 123 Ind. Oas. 820; 52 A. 480; Ind. Rul (1930) All. 
436; (1930) A. L J. 552; A. I. R. 1930 All. 467. 

(6) 137 Ind. Cas 243; 53 A. 963; (1932) A. D. J. 77; 
A.I. R. 1932 All. 199. 

(7) 121 Ind. Cas. 412; 57 O. 394; 330. W. N. 965; A. 
I, R. 1929 Cal. 444; Ind. Rul. (1930) Oal. 324. 

(8) 120 Ind. Oas. 470; 8 Pat.706; A. I. R. 1929 Pat. 
258; 10 P. L. T. 169; Ind. Ral. (1930) Pat. 38. 

9) 112 Ind, Oas. 24; 52 B. 521; A. I. R. 1928 Bom. 
319; 30 Bom. L. R. 733. 

(10) 129 Ind. Cas.281; 12 Lah. 239; A. I.R. 1930 Lah. 
985; Ind Rul. (1931) Leh. 169. 

(11) 115 Ind. Cas, 263; A.I. R. 1928 Oal. 850, 





CALCUTTA HIGH COURT. 
Second Oivil Appeal No. 388 of 1931, 
January 4, 1932. 

MUKERJL AND Guna JJ, 

AKHOY KUMAR KAR—APPELLINT 
versus 
KRISHNA OHANDRA SAHA— 

Rs PONDENT 

Execution—Dismissal of petition ef objections for 
default—Dismissal of application to restore—New 
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objections, whether can be taken —Civil Procedure 
Code (Act V of 1908),8.47, O.XXI,r. 66—Applica- 
tion under— Whether can be taken as one under s. 151 
—Bar,if any. . 

Where objections of a judgment-debtor have been 
dismissed not on their merits but upon the ground 
that the judgmeut-debtor was in default, the dis- 
missal of such objections would not be a bar to the 
judgment-debtor taking the same objections in sub- 
sequent execution proceedings, by afresh petition 
under 8.47 and O. XXI, r 66, Civil Procedure Oode, 
When an application under s. 151, for restoration of 
the first petition of objection has not been properly 
dismissed that dismissal should not be allowed to 
operate to conclude the objections contained in the 
first petition. 2 se 

An objection petition in execution was dismissed 
for default and an application for restoration of ’ 
the same was dismissed on merits. A fresh petition 
containing the old objections as wellas some new 
grounds was filed and it was dismissed on the ground 
that it did not lie: 

Held, (upon a consideration of the circumstances 
of the case and on the finding that the order of dis- 
missal was not right and proper) that the objection 
petitions should be revived anda further opportu- 
nity should be given tothe judgment-debtor to sub- 
stantiate his objections. 

Second Civil Appeal from an order of 


the Subordinate Judge, 24-Pergannas, 
dated the 24th July, 1931. 
Messrs. Amarendra Nath Bose and 


Ajendra Nath Dutta, for the Appellant. 
Mesars. Gopal Chandra Das and Bhuban 
Mohan Saha, for the Respondent. | 


Judgment —This is an appeal pre- 
ferred by 8 juigment debtor from an order 
passed by the Subordinate Judge of 24- 
Pargannas on 24th July, 1931, The 
circumstances under which the order came 
to be passed, briefly stated, are the follow- 
ing:—There were execution proceedings, 
relating to a mortgage-decree, which had 
been started upon an application filed by 
the decree holders on 6th August, 1930. 
The first objections that were put in on 
behalf of the judgment-debtor were filed 
on 15th September, 1930. Tae objections 
related to an alleged adjustment of thedecree 
to the valuation as proposed to be inserted 
in the sale proclamation and to certain 
other matters relating to the formalities 
connected with the starting of the execu- 
tion proceedings. On 25th April, 1931, 
these objections were dismissed for de- 
fault of appearance on the part of tha 
judgment debtor. Oa 27th April, 1931, 
the judgment-debtor made an application 
under s. 151 of the Code setting out the 
circumstances under which, he alleged, he 
was absent when his objections were taken 
up for consideration. He alleged that he 
had deposited costs for issue of warrants 
against his witneeses, but the warrants had 
not been issued nor served, and so he 
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gave instructions to his Pleader for filing 
an application for adjournment; that the 
said’ Pleader had drafted the said applica- 
tion; that the clerk of the Pleader was 
making a fair copy, and in the meantime 
the Pleader went to another court to 
attend to another case; that all this caused 
a little delay and the timeefor filing the 
application was over; that the Pleader 
came to this court at about 12-45 P. m, 
but the Peshkar advised him to move the 
application afterwards and on that he 
went away to the said other court; that 
when the Pleader came again at 130 r. M, 
after finishing bis part-heard case in the other 
court the learned Judge told the pleader 
that the case had been dismissed for 
default. He alleged that it was in con- 
sequence of all this that the default had 
taken’ place. This application under 
8.151 of the Code was dismissed by the 
Subordinate Judge on 18th July, 1931. 
The learned Judge dealt with the various 
dilatory tactics adopted by the judgment- 
debtor at previous stages of the proceed- 
ings and eventually observed thus: 

“The “grievance is that if the court had only 
anticipated what a busy lawyer might choose to 
do any moment and if the court had only waited 
for a trifle of five minutes more, then certainly the 
applicant would have found it possible to move 
the court for time once more. No comment is 
called for on a contention like this. The present 
application is one of the worst instances of the 
wilful abuse of s.151, Civil Procedure Code and it 
is as desperate as it is vexatious.” 

It may be quite true that the patience 
of the court was exhausted and very rightly 
by reason of the judgment-debtor’s conduct 
in connexion with the execution proceedings 
at previous siages. But the real question 
to be considered in connexion with the 
application under s. 151 of the Code was, 
what were the circumstances under which 
the judgment-debtor was unable to appear 
and prosecute his objections on the date 
that they were taken up for disposal, 
We , may observe in passing that this 
important matter in connexicn with the 
application under s. 151 of the Oode does 
not appesr to have been fully kept in 
view by the learned Subordinate Judge. 
On the dismissal of the said application 
on 18th July, )931, the juogment debtor 
made a freeh application purportiag to be 
under s.47 and O. XXI,r. 66 of the Oode 
on 24th July, 1951. In this application he 
reiterated some of the objections which 
had been previously taken by him in his 
petition of objection on 15th September, 
1930, and took certain other new objec- 
tions, The learned Judge dismissed this 
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application holding that it did not lie, 
for the reason that the first application 
of the judgment-debtor had been dismis- 
sed in the presence of the opposite party 
and also upon the ground that the new 
objections contained in that applicstion 
would be barred by res judicata, presum: 
ably by the rule of constructive res judi 
cata, So far as res judicata is concerned 
there have been caser ia this court in 
which it has been held that where objec- 
tions of a judgment-debtor have been 
dismissed not on their merits but upon 
the g-oand that the judgment-debtor was 
in default, the dismissal of such objec- 
tions would not bea bar to the judgment- 
debtor taking the same objections in sub- 
sequent execution proceedings, If that be 
80 it is somewhat diffizult to urge that 
avy different view should apply with 
regard to objections of this character 
which may be taken at a subsequent etsge 
of the same execution proceedings. 

On the other hand the difficulty of 
applying this proposition in such a case 
is very great because then it would be 
open to the judgment-debtor to come up 
with the same objection us often as it 
has been diemissed for default. One thing 
however, is quite clear and it ia this: 
that the doctrine that a decision at one 
stage of execution proceedings cannot be 
questioned ata later stage of the proceed- 
ings proceeds not upon any ground of 
res judicata under s. 11, Civil Procedure 
Ooae, but upon general principles of law, 
for if it were not binding there would 
be noend of litigation: ses Khosal Chandra 
Roy v, Ukiladdi, 3 Ind. Oas. 47 (1). On 
no conceivable principle, therefore, the 
new objections could be barred by reason 
of the previous objections, which were 
different, having been dismissed. When, 
therefore, the new objections willin any 
case have to be heard and disposed of 
on the merits, should the previous order 
conclude the previous objections? As we 
think the order passed on the application 
under 8,151 of the Oode was not a right 
and proper order we should be unwilling 
to hold in the affirmative on this ques- 
tion. In any case there was nothing to 
prevent the subsequent petition, though 
made under s, 47 and O. XXI, r. 66 of 
the Oode being regarded as a second 
application under s. 151 of the Oode, on 
which the court could act for the purpose 
of reconsidering its previous order of 


(1) 3 Ind, Oas, 47, 
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rejection. In our opinion, if what the 
judgment-debtor stated in his application 
unter s. 151 of the Oode be true the 
absence on his part to prosecute his objec- 
tions was due to circumstances over 
which he had no control. His previous 
conduct in connexion with the execution 
proceedings, however, has also got to be 
taken into consideration, Upon a con- 
sideration, therefore, of all the facte and 
circumstances we have come to the con- 
clusion that the proper thing for us to 
do would be to allow this appeal, to set 
aside the order from which it has been 
preferred and to direct that objections 
filed on 15th September, 1930, and 18th 
July, 1931, be revived and a further 
` opportunity being given to the judgment- 
debtor to support the same, the ssid 
objections may be disposed of in accord- 
ance with law. The order, however, should 
in view of the previous conduct of the 
judgment-debtor be conditional upon his 
paying to the respondents their costs of 
this appeal, hearing fee being assessed at 
three gold mohurs. We accordingly order 
that if within a month from to-day the 
same costs are paid by the appellant to 
the respondents, the appeal will be allowed, 
the order complained of will ba set aside 
and the case sent back to the court below 
to be dealt with in accordance with the 
directions given above. If on the other 
hand the said costs are not so paid the 
appeal will stand dismissed with coste 
three gold mohurs. 

Papers will be sent down to the lower 
Court as Boon -as the orders of this court 
are ready. 


N/a. Order accordingly. 





LAHORE HIGH COURT. 
Civil Revision Petition No. 271 of 1932, 
` October 18, 1932. 


Bare, J, 
KISHNA—Decsre HOLDER— PETITIONER 
versus 
SUNDAR-—JUuPGMENT-DEBTOR— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), 8. 60—Dismis- 
sal of objection under s. 60 for default—Fresh objec- 

ion, competency of. 
On an a mii 8,60, Civil Procedure Code, 
by a judgment-debtor being dismissed in default, a 
second objection on the same ground can be enter- 
tained. Sia Ram v. Pir Bakhsh (1), not followed, 
Abhoy Kumar Kar v. Krishna Chandra Saha (3), 
followed, Nanak Ghand v. Buta Singh t2), referred 
to, 
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Civil Revision Petition from an order eof 
the Senior Subordinate Judge, Ambala, 
dated the 3rd December, 1931, reversing. 
that of the Subordinate Judge, Third Olass, 
Rupar, dated the 27th October, 1931. 

Mr. Ram Lal Anand, for the Peti- 
tioner. 

Mr Mehr Chand Sud, for the Respond. - 
ent, 

Judgment.—The only point urged in 
this revision is whether on an objection. 
under e, 60, Civil Procedure Oode by a 
judgment-debtor being dismissed in 
default, B second objection on the same 
ground can be entertained. The learned. 
District Judge has held that it can be 
entertained, but the learned Coungel for 
the petitioner urges that this view is not: 
correct. In Sita Ram vy, Pir Bakhsh 130 Ind, 
Oas. 406 (1) it was held thata second objection. 
isnot tenable in suchcircumstancee. That 
raling purports to follow the principle of 
Nanak Chand v. Buta Singh 117 Ind, Oes 816 
(2), Inthe latter case the first objection was; 
however, by a third party and not bythe- 
judgment-debtor. In the case of an objec- 
tion under O. XXI, r. 58, Civil Prceadure 
Code, there isa clear statutory provision ` 
that an order passed on the objection is- 
conclusive subject tothe result of a suit 
(see O. XXI r, 63) Civil Procedure Code, 
There is no such provision so far as objec- 
tions under s. 47, Oivil Procedure Code; 
are concerned and when the first objec- 
tion: was only dismissed in default and 
not on merits there seems to be no good 
reason why a second petition should not be 
entertainable. This view receives support 
from that taken by the. Oaleatta High Court 
ia several cases: see Akhoy Kumar Kar vi 
Krishna Chandra Saha (3), 

I dismiss the petition for revision with 
costs. 


A Petition dismissed, 


(1) 130 Ind. Cas. 406; A. I. R. 1931 Lah, 6; Ind. 
Rul. (1931) Lah. 278; 32 P, L, R. 413. 

(2) 117 Ind. Oas. 816; A. ILR. 1929 Lah, 470; Ind 
Rul. (1929) Lah. 704, 

(3) 141 Ind. Oas, 618; 36 O. W, N, 367 atp. 369; 
55 O. L. J. 184; A, I, R. 1932 Oal. 569, 
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* ALLAHABAD HIGH COURT. 
Case No, 397 of 1928. 


and 
Connected with First Appeal No. 38 
of 1928, 
June 15, 1932. 

MUKERJI AND Bennet, JJ. 
SEORETARY or STATE ror 
INDIA In COUNCIL—Deginpant 
—APPELLANT 
versus 
BHAGWAN PRASAD—PuarntirrF— 

RE: PONDERT, 

Land Acquisition Act (I of 1894}, s. 18—Application 
for reference barred—Collector making reference to 
civil Court—Plea of bar, if can be urged in civil 
Court. 

Where a person interested made a time-barred 
application to the Collector under s. 18, Land Acqui- 
sition Act,and without noticing the point of limita- 
tion, the Collector forwarded the reference to the 
civil Court, and in the civil Court, objection as to 
limitation was taken on behalf of the Govern- 
ment : 

Held, that once the reference had been made, it was 
not open tothe Collector or the Secretary of State 
to say that the reference was wrongly made, andthe 
civil Oourt could not entertain the plea of limitation. 
Secretary of State for Indiain Council v. Bhagwan 
Prasad (1), followed, Ahmad Ali Khan Alawiv. 
Secretary of State (2), approved. 

The direction inthe U. P. Board Circulars that 
the Collector cannot refuse to make a reference even 
{f the application is time-barred is based on a 
misconception of law. 


First Oivil Appeal from the decision of the 
Bubordinate Judge, Mirzapur dated the 
20th June 1928, 

Mr. U. S. Bajpai, (Government Advocate), 
for the Appellant, 

Mr. N. Upadhiya, for the Respondent, 

Judgment.—This is a firat appeal by 
the Secretary of State for India againsten 
order of the learned Subordinate Judge of 
Mirzapur under the Land Acquisition Act 
awarding a certain sum as further compens- 
ation to the applicant. The point which 
has been urged before us is “that the suit 
as brought by the plaintiff-respondent 
is barred by six months' limitation as pro- 
vided in s. 18 (2)of theland Acquisition Act” 
and secondly “that the appellant is not 
estopped from pleading limitation even 
after the reference made by the Oollector 
to the civil Court for adjudication”. The 
language quoted is that of the appellant, 
but it is obvious that the matter was not a 
suit but an applicstion, 

The facts of the present case are that the 
Land Acquisition officer madean award on 
14th Jane, 1923. The applicant was absent 
and was not represented at the time. Accor- 
dingly under s, 18 (2) (6) of the Land 
Acquisition Act, the application should 
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have been made “within six weeks of the 
receipt of the notice from the Collector under 
E, 12, sub-s. (2) or within six months from 
the date of the Collector's award, whichever 
périod shall first expire.” Notice was 
served on the applicant on 8th January, 1924 
and his objection was filed on 12th February, 
1924. Hetherefore, complied with the term 
of six weeks from receipt of the notice, but 
he did not comply with the term of six 
months from the date of the Collector's 
award, The application therefore was barred 
by limitation under the proviso quoted. The 
Land Acquisition officer did not notice this 
point and he forwarded the reference to 
the civil Court in the ordinary way. When 
the reference came before the civil Oourt, 
on behalf of Government the point was 
taken thatthe application was barred under 
8.18 (2) of the Land Acquisition Act. The 
court dismissed this objection, Itis again 
taken in appeal As far as this court ig 
concerned, the matter has been decided by 
a Bench in Secretary of State for India 
in Council v. Bhagwan Prasad (1) in which 
it was held by a Bench of which one of 
us was a member that when a reference bad 
been made under the Land Acquisition 


Act it was not open to the UOollector 
or the Secretary of State to say that 
the reference was wrongly made 
although the ground for saying so 


may be that the application by the owner 
wae belated. The “court” does not sit in 
appeal over the Collector and the Act does 
not give any authority to the “court”, 
either in express terms or by implication, 
to go behind the reference and to see 
whether the Oollector acted rightly or 
wrongly. It is the province of the Collector 
alone to decide for himself whether he 
should make the reference or refuse to do 
80. 

Various rulingsonthe subject had been 
considered in that cass and there is no 
need for us to consider them again. We 
arsin agreement with the principles of 
law laid downin thatcase. The only new 
case that has been brought to our notice is 
the one of the Oudh Ohief Oourtin Ahmad 
Ali Khan Alawi v. Secretary of State 
(2) in which it has bean held that the 
Land Acquisition officer cannot refuse 
to make a reference, even ifit is time-bar- 
red and that his duty is to bring the 
matter tothe notice of the court. We note 

(1) 124 Ind. Cas, 529; (1929) A. L, J. 1186; A.I. R. 
1929 All, 769; Ind. Rul. (1930) All 529; 52 A. 98. 

(2) 137 Ind. Cas. 68; A. I. R. 1932 Oudh 180; 9 O 
W.N. 234; Ind, Rul. (1932) Oudh 197; L. R. 13 A, 
(O.) 148; 16 R. D. 320, 
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that that is the principle which is laid 
down by Board Circulars 1-Vill para 28, 
note 2. In our opinion, this direction of 
the Board Circulars is founded on a mis- 
conception of law. We also note that the 
ruling of Secretary of State for India 
in Council v. Bhagwan Prasad (1) was not 
mentioned in the recent case in the Oudh 


Chief Court, We dismiss this appeal with 
costs. 
N. få. Appeal dismissed. 


CALCUTTA HIGH COURT. 
. Oriminal Appeal No. 898 of 1931, 
June 10, 1932. 

MaLLIK AND REMERY, JJ. 
HANUMAN SARMA—App tioant 
versus 
EMPEROR—Opposits P4RIY. 


Criminal trial—Evidence—~Result of medical 
examination—Consent of accused not put down in 
writing—Admissibility —Criminal Procedure Code 
(Act V of 1898), 8. 482 (b)—Alteration of  finding— 
Appeal by accused—Penal Code (Act XLV of 1860;, 
ss. 854, 876, 511—Charge under ss. 876 and 854— 
Conviction under s. 854—Appeal—Conviction if can 
be altered to one under ss, 876/511. 

Itis not necessary in order to make evidence 
disclosed onthe medieal examination of the accused 
admissible, that the fact of such consent having been 
obtained should be put down in writing. It is enough 
ifhis consent to the examination was obtained. 
Emperor v. Bhondar Prodhan (1), distinguished, 
[p. 623, col. 2.] 

Where a person was charged under ss. 376 and 354, 
Penal Code, but was convicted only under s. 354: : 

Held, that it was open to the High Court to alter 
the rh igi and convict the accused under s. 376, 511. 
ibid. 

t Per Remfry, J—The words ‘alter the finding’ in 
g. 432 (b) include a finding of acquittal. The court 
ought not to alter a finding and convict the accused 
of an offence unless the defence in the original trial 
was directed to meet a charge ofthat offence. If the 


accused had not had an opportunity to meet the. 


charge, a new trial could be directed, and 
where the accused was committed under a 
charge in respect of s. 376, a charge under s. 354, 
having been added in the Sessions Court, the accused 
could be convicted of an attemptto rape. Empress 
v. Jabanulla (2), Lala Ojiha v. Hmpress (3), Krishna 
Dhan Mandal v. Empress (4), relied on. Kishan Singh 
y. Emperor (5), distinguished. |p. 624, cols. 1 & 2.] 

Messr-. Santosh Kumar Basu, Manindra 
Nath Banerjee and Sajani Kanta Nag, 
for the Applicant, 

Messrs. Khundkar, Deputy Legal Remem: 


brancer and Nirmal Chandra Chakra- 
varty, for the Orown.: 
Mallik, J.—The appellant Hanuman 


Sarma has been convicted under s. 354, 
Indian Penal Code, and sentenced to 


rigorous imprisonment for two years and 


a fineof Rs. 300.. Hanuman was put on 


hia trial on charges under ss, 376 and 354, 
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Indian Penal Code, The trial was held 
with the aid of four assessors. Two of 
the assessors found the accused not guilty, 
according to one the accused was guilty, 
under ss. 376and 354, Indian Penal Oode, 
while according to the fourth the accused 
was guilty under as. 354 and 376 511, Indian 
Penal Code. The learned Judgeacquitted 
the appellant of the charge under s. 376, 
Indian Penal Code, but convicted him of the 
charge under s. 254, Indian Penal Code, 
and sentenced him in the way as stated 
before. 

The accused Hanuman Sarma is a 
young man of about 22 or 23 and the 
victim in the present case is a girl aged 
about 6. The case for the prosecution 
was briefly this: Ajodhya Prosad, the 
father of the girl whose name was Gumti 
on his way to office, left her on the road 
in the Police bazar in the town of hil- 
long in front of the Thakur Bari there, 
his idea being that on retura from his 
office he would take the girl with him to 
the house of one Badri Prosad where be 
had to go to attend a feast. When Ajo- 
dhya came back from office he found that 
the girl had already returned home. This 
was on 18th May, 1931. The girl told 
her father that a brother of Ohima the 
little daughter of the priest of that Thakur 
Bari had donea bad deed to her. Ajodhya 
did not pay any particular heed to what 
the girl said. Oo 22nd May, however, he 
noticed some marks on the bed-sheet of the 
girl and on the 22nd as well as on the 23rd 
the girl complained of some pain when 
passing urine. -On the next day the 24th 
Ajodhya took the girl to the shop of a 
Marwari opposite the Thakur Bari aud 
there the girl identified the present accused 
Hanuman who wasa son of the priest as 
the person who had done the bad deed. to 
her. There was a panchayati held and the 
father of the accused expressed his regret, 
The girl was examined by the Oivil Surgeon 
cn the 26th when the doctor found that 
she had gonorrhoes. The accused was 
examined by tha same Civil Surgeon on the 
next day,namely, the 27th ana the Oivil 
Surgeon found that Hanuman also had - 
gonorrhoea. On these facts the accused 
was put on his trial with the result as 
stated before. The order passed by the 
learned Judge was assailed before us on 
several grounds and I propose to deal 
with them one by one. The girl Gumti 
was the most important witness in the 
case, in fact she was the only eye-witness 
to the occurrence, It wassaid that Gumtj 
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was not a competent witness under s. 118, 
Evidence Act, and that being so, her 
testimony should be thrown out altogethér. 
In support of the contention that Gumti 
was not a competent witness our attention 
was drawn to the answer which she gave 
in court when she wasasked for the reasons 
why she had identified the accused. On 
being asked why she had pointed out the 
accused she replied, malum nehi; bera nehi. 
But a perusal of the girl's deposition would 

` show that before she gave this answer 
she had given another answer and that 
“was that she pointed out the accused be- 
cause her father asked her whether the 
accused wasthe man who had done the 
deed’ To argue from this that Gumti 
was a witness who could not give any 
comprehensible or rational replies to 
questions would in my opinion te a con- 
tention without much substance in it. 
“The deposition which the girl gave in 
court was a pretty lorg one and a peru- 
sal of the same would show that although 
her ‘replies might not always have beén 
of a very analytical nature she csuld under- 
stand questions and she conld give reason- 
able and comprehensible answers to them. 
(his -Lerdship discussed the evidence, 
and proceeded) I have referred to the 
fact that the girlas well as the accused 
were found to have gonorrhoea, the girl 
“being examined on the 26th and the accused 
Hanuman Sarma on the 27th by the Oivil 
Surgeon. 

It was caid that the testimony of the 
Civil Surgeon when he deposed that he 
had found gonorrhoea on the accused on 
examining him was inadmissible in evi- 
dence inasmuch as the Oivil Surgeon 
had not recorded that before examining 
the accused person he had obtained his 
consent to such examination and in sup- 
portof this contention our attention was 
drawn to the case of Emperor v. Bhon- 
dar Prodhan (|), I do not think thie case 
can be of much assistance to the accused, 
It is true that the Civil Surgeon admits that 
he did not put down in writing that be- 
fore examining the accused he had obtained 
his consent. But the case cited is not an 
authority for the proposition that unless 
the fact that consent has been obtained is 
put down in writing it is to be held that 
no consent was in fact obtained. The case 
lays down, it is true, that unless such con- 
sent is taken the Oivil Surgeon's evidence 

(1) 184 Ind, Cas, 1053; A. I. R. EO 601; (1931) 


Or. Oas. 753; 33 Or. L. J. 11; 35 O. . 1212; Ind, 
Rul, (1932) Oal, 13; 54 O, L, J. 499, 
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would be inadmissible. But the Civil 
Surgeon was as a matter of fact examined 
in the present cass and he has deposed in 
clear terms that before examining the ac- 
cused he told him that he (the accused) 
had the right to refuse examination and 
he deposed also that the accused.was quite 
Willing to be examined by him. Mr. Basu 
next contended that a conviction. undér 
s, 354, Indian Penal Oode, is not mantain- 
able-in view of the fact that a sense of 
modesty had not sufficiently developed in 
the girl. Apart from the question whether 
a development of sense of modesty would 
be necessary for a conviction under a, 354 
Indian Penal Oode, I am of opinion that 
the case was clearly a case of attempted 
rape under s. 376-511, Indian Penal Code. 
On behalf of the appellant it was urged 
thatit will not be within our competency 
to convict the accused under ss, 376-5]] 
Indian Penal Code, remembering that the 
order of the Sessions Judge amounted to 
an acquittal of the accused of the charge 
of rape under s. 376, Indian Penal Code. 
The learned Judge may have acquitted 
the accused under s 376, Indian Penal Ocde 
But there was nu charge against the accua- 
ed under s. 376-511, Indian Penal Code 
and consequently there wes no acquittal 
by him ofthat charge. The fact that the 
accused was found tobe not guilty of the 
charge under s. 376, Indian Penal Code 
cennotin my judgment be said to be tan- 
tamount to an acquittal under gs. 376 51) 
Indian Penal Oode, as well. The facts 
established in the present case, namely 
that the accused took the girl on his lap 
and after undoing his own dhoti and 
the dhoti of the girl pushed 
his male organ into the private parts of 
the girl thereby causing her some pain 
were, in my judgment sufficient for establish- 
ing a charge under s. 376-511, Indian 
Penal Code, an offence for which the accused 
could have been convicted in view of the 
provisions of s, 233 (2-A), Uriminal Proce. 
dure (ode. I would accordingly dismiss 
the appeal altering the conviction under 
s 354 to one unders, 376 511, Indian Penal 
Code. The sentence inflicted in the cage 
namely, two years’ rigorous imprisonment 
and a fine of Rs. 300 with a direction thet 
out of the fine when realized Re, 240 would go 
to the father of the girl as compensation does 
not appear to me to have been unduly 
severe, regard being had to the serious 
nature of the crime. The appellant will 
eucrender to his basil and serve out the 
unexpired portion of the sentence, 
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Remfry, J.—I- agree with the conclu- 
sion arrived at but on different grounds. 
So I will give my reasons shortly. As it 
‘appeared that the accused was guilty of 
an attempt at rape and that the story of 
the child was corroborated, it was intimat- 
ed to Counsel that the court would hear 
‘him asto why the finding of the lower 
-Gourt should not be altered and the ac- 
cused.convicted under ss. 376 and 511. It 
“was then urged that this would prejudice 
the accused, for though it was admitted 
that at the trial he had notice that he 
might be convicted of an attempt, it was 
argued that the srgument before this 
‘court was not directed to meet any such 
contingency. Oouneel was therefore heard 
on this point. 
E wis jen argued that under s. 403 (b) 
‘oh an appeal by the „accused, the court 
could not find him guilty of an offence in 
' respect of which he had been acquitted. In 
this case the Judge did not record an ac- 
quittal under s. 376, but there is a decision 
‘of the Judicial Committee that never- 
theless in such circumstances the ac- 
cused is acquitted, and it seems to 
me that it follows that he must be taken to 
“have been acquitted of an attempt at rape 
also, but it is not necessary to decide that 
point. erection 423, it was argued, only 
gives the power toa court on appeal to con- 
viot in the case of an acquittal if there 
is an appeal against such acquittal by the 
Local Government and it was contended 
‘that the words ins. 423 (b) “may alter the 
finding” do not include a finding of ac- 

uittal. 
“nger s. 423, cl. ©), 
a finding and there 18 
‘limiting that power, 
plied that because 8. 


the court can alter 
no express provision 
and it cannot be im- 
439 is subject to a 


roviso s. 423 is similarly limited, 
pepeoially as under 8. 439 the court 
can increase the sentence whereas 


; . 423 al, (b), it can only do so in 
oe aay. If fe T “alter the finding” 
were limited as it is suggested their scope 
would be very restricted. | In my opinion 
the words are not co limited and an ap- 
peal bya convicted person entails the 
possibility that the court may alter the 
finding and convict him of an offence of 
which the lower Oourt acquitted him. 
There are two decisions of this court on 
the point. In Empress V. Jabanulla 
(2) there wasa conviction by a Sessions 
Judge who tried the fence with the aid of 
assessors, under 8. 326 Indian Penal Oode, 


(2) 23 O. 975. 
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The assessors thought ‘that the accused 
was guilty under s, 148, Indian Penal Oode. 
The charges on which he was tried were 
under es. 148, 302/149 and 326. The accus- 
ed appealed and the High Oourt, after 
hearing his Counsel on tas point, altered 
the finding and found him guilty under 
s. 149 read with s. 326 although he had 
been acquitted ‘by the Sessions Judge 
under s. 148; the sentence was altered. In 
the caseof Lala Ojiha v. Empress (3) 
the Sessions Judge convicted the accused, 
charged under ss, 106 and 471, Indian 
Penal Code of an attempt under s. 196 
and 471. The trial was with the aid of 
assessors, The accused appealed. The 
High Oourt altered the finding and con: 
victed the accused under s. 471. Iù this 
last cited case the court did not refer to 
the earlier case. In both cases the High 
Oourt-informed Counsel appearing for the 
accused that the finding might be altered, 

In Krishna Dhan Mandal v, Em- 
press (4), the court held that s. 423 (b) en- 
abled a court, on an appeal by the accused 
to remand the whole case although the ac: 
cused had been acquitted on some charg- 
es on the ground that s. 423 (b) certain: 
ly empowered the court to alter a finding 
of acquittal in any case covered by s. 236 
of the Oode. It was argued that the 
decision of the Judicial Oommittee in 
Kishan Singh v. Emperor (5) was against 
the view. But there the Local Government 
did not sppeal against an acquittal, but 
presented an application for revision. 
There was no appeal, by the accused who 
had been tried for murder and convicted 
under s, 304, Indian Penal Oode, Taere’ 
was no order acquitting him under s, 302, 
Tt was held that under the express pro- 
visions of s. 439, the High Oourt had no 
power to alter the acquittal under 302— 
for it was held that in law there had 
been an acquittal—into a conviction under 
that section although there had beens 
conviction under s. 3U4. The reason given 
was that s.439 so provided, Their Lord- 
ships said it was unnecassary to consider 
whether the decision of the Madras High 
Court in Re K. Bali Reddi (6) was cor- 
rect, 


(3) 26 0. 863; 3 O. W. N, 53. 
(4) 22 0. 377, 

(5) 111 Ind. Oas. 332; A. L R.1928 P. O. 254; 29 
Or. L. J. 828; 55 I. A. 390; 50 A. 722; 5 O. W. N. 911; 


“28 L. W. 396; (1928) M. W. N. 749; 29 P: L, R. 575; 33 


GO. W. N. 1; 48 O. L. J. 397; 30 Bom. L. R. 1572; 55 
M. L. J. 786; 26 A. L. J. 1099. : 

(6) 22 Ind, Oas. 756; A, I, R, 1914 Mad. +258; 15 Cr, 
L. J.180;37 Mad. 119, 
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In the Madras case, according 
Judicial Gommittee, the accused appealed 
against their convictions under se. 147 and 
302, and the High Oourt as a court of 
revision gave them notice to show cause 
why they should not be convicted of 
murder and be sentenced for that offence. 
Then the Madras High Oéurt altered the 
finding to one of murder. The view taken 
was that the proviso to s. 439 only ap- 
plied to cases in which there had been 
an acquittal andno convictionatall. That 
view, the Judicial Committee decided, was 
wrong and therefore any power to alter 
the finding must have been under s. 423 
cl.(b) Section 439 is concerned with the 
power of a court in revision when findings 
of fact are not open to review and a 
proviso against altering an acquittal into 
conviction was expressly added by the 
Legislature in that section. Section 423 cl. 
(b) is concernei with the powers of the 
court in an sppeal where the facts ar} 
before the court; and in thé absence of 
any proyiso limiting the powers given 
whereby the court can alter the findings 
such a proviso cannot be implied. In my 
opinion the decisions of this court cited 
above are binding on us unless of course 
we differed from them and referred the 
point toa Fall Bench. Olearly when a 
court in an appeal by aconvicted person 
considers that it may beits duty to alter 
the findings, notice should be given to 
the Advocate or Oounsel appearing for 
the accused if any, or to the accused, and 
the accused must be -heard on the point, 
That. was the procedure adopted in both 
the cases decided by this court. It is 
equally clear that the court ought not 
to alter a finding and convict the accused 
of an offence unless the defence in the 
original trial was directed to meet a charge 
of that offence. If the accused had not 
had an opportunity to meet the charge, 
& new trial could be directed. 

Now in this case the accused was com- 
mitted under a charge in respect of s. 376, 
Indian Penal Code, a charge under s. 354 
was added in the Court of Session. He 
therefore could have been convicted of an 
attempt at rape. In my opinion the ap: 
pellant should be convicted under s. 376 
read with s. 511, The court was asked to 
reduce the sentence and impose any fine. 
But in the circumstances in my opinion the 
sentence errs on the side of leniency, and 
the sentenca should stand. 

NjA. Order accordingly, 
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ALLAHABAD HIGH COURT. 
Execution Firat Appeal No. 442 of 1930. 
Connected with Execution Firat Appeal 
No. 457 of 1930. 

December 18, 1931. 

SoLatmaNn AND Youna, JJ. 

Frem LAOHMI NARAIN GIRDHARI. 

LAL—APPLIOANT ae: 


vel sus vas 
Firm MANSA RAM.MURLIDHAR— 
A OPPRIrE- PARTY. 

Civil Precedure Code (Act V of 1908), 
KAI, r. 58 (6)—Execution—Decree-holder attaching 
decree obtained by judgment-debter—Pendency of 
application for leave to appeal to Privy Council by 
judgment-debtor of attached decree—Compromise 
between parties to attached decree—H ffect—Dis- 
missal of application for leave—Attaching decree- 
holder, if affected by compromise. 

Where a simple money  decree-holder took out 
execution of his decree and attached a decree for 
money which the judgment-debtor had obtained 
against a stranger, but when execution was taken 
an application for leave to appeal to the Privy 
Council by the stranger was pending, and subsequ- 
ently in accordance with the terms of a compromise 
between the stranger and his decree-holder, the 
latter agreed’ to give up a portion of his decretal 
amount, and the petition to appeal to the Privy 
Council was dismissed by the High Court : 

Held, (i) that the compromise was not 
under s. 64, Civil Procedure Vode; 

(ii) that it wasin the natureof an adjustment of 
the attached decreeand came within the purview 
of O. XXI, r. 53 (6), Oivil Procedure ode; {p. 
627, col. 1.] 

(iti) that the adjustment so made without notice 
or knowledge of the attachment could not in any 
way affect the rights of the attaching creditors and 
could not be recognised by the execution court at 
all so long as the attachment remained in force. 
Rattan Lal-Sultan Singh v. Bishan Sahai-Bhagwan. 
Das (1), referred to. [p. 627, col, 2.] 


Execution First appeal from the deci- 
sionof the Judge of Small Cause Court, 
Cawnpore, dated the yth October, 1930. 

Messrs. P. L. Banerji and S, N. Verma, 
for the Applicant, 

Messrs. U. S, Bajpai, S. N. Seth and 
Benod Behari Lal, for the Opposite Party. 


8. 64, Ov 
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Judgment.—This is an appeal by 
certain attacning creditors. It appears 
that the sppellants Lachmi Narain- 


Girdhari Lal held a money decree of the 
year 1925 against Ram Din-Hazari Lal 
respondent No. 2 who had obtained 
another decree from the High Vourt in 
1929 for Rs. 11,750 against Mansa Ram 
Murli Dhar respondent No, 1. The High 
Court had varied the decree of the first 
court and an application for leave to appeal 
to their Lordships of the Privy Oouncil 
was filed by Mansa Ram Murli Dhar in 
October, 1929. While that application was 
pending the appellants executed their own 


decreeand got the decree of Ram Din 
Hazari Lal against Mansa Ram Murli 
Dhar attached by the execution Oourt on 
the 29th of March, 1930. Tne findings of 
the court below do not make it clear whe- 
ther Mansa Ram Murli ` Dhar received 
notice or had knowledge of this attach- 
` ment. before the-23rd of May, 1930. On 
the 212th of April,:1¥30, Lachmi Narain 
Girdhari Lal who had attached the decree 
of Ram Din Hazari Lal applied for the 
execution of the latter's decree. While 
these execution proceedings were pending 
& Written compromise was filed in the High 
Oourt on thé-Z3rd of May, 1930, entered into 
between Ram‘‘Din Hazari Lal and Mansa 
Ram-Murli Dhar upon which the decree- 
-holders agreed ‘to reduce the amount of the 
decree from Rs, 11,750 to Rs. 3,000 in full 
satisfaction.of their claim. There were 
certain conditions put down in the com- 
promise as regards the payment of the 
amount up to the timeof the verification of 
the compromise in the court below. On the 
28th of June, 1930, Rs. 3,000 were deposited 
` in court by means of an application which 
stated: that there were a number of attach- 
ing creditors including the present appel- 
-lante. - On a report from the court below 
having been received the High Oourt 
. passed the following order: “Let the appli- 
-cation in P, O. A; No. 41 of 1929 be dismiss- 
-ed without costs, the appellant having 
fulfilled the terms of the compromise 
which has been entered into between. the 
parties and which has been duly verified. 
Lhe result is that the decree against the 
applicant has been fully satisfied. In the 
course of the execution: proceedings the 
attaching creditors took up the position 
that the compromise entered into between 
Ram Din Hazari Lal, the decree-holders 
and Mansa Kam Murli Dhar, thé judgment- 
debtors, was in no way binding upon the 
attaching creditors as the decree had been 
attached, The court below has overruled 
this contention and has come to the con- 
clusion that the deposit having been made 
for payment to the attaching creditors with 
theconsent of the High Oourt and there 
being nothing to show that the compromise 
was collusive, the decree must be deemed 
to have been fully satisfied. 

The attaching creditors have appealed and 
it is urged on their behalf that the com- 
promise does not in any way affect their 
rights, 

‘fhe agreement between the decree- 
holders and the judgment-debtors to reduce 
jhe amount decreed by the High Court 
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was in the nature of an adjustment of their 
claim because the application‘for leave to 
appeal to their Lordships of the’ Privy 
Council was pending and in that sense 
the High Oourt's decree had not become 
absolutely final. The case, therefore, does 
not, strictly speaking, fall within the 
scope of s. 64, “Civil Procedure Code, for 
in this casé there was neither any private 
transfer nor delivery of the property at- 
tached nor of any interest therein or any 
payment to the judgment-debtor of avy 
debt or money etc. It was on’ the face 
of it a compromise of a doubtful claim in 
order to put a stop to further litigation, 
The agreement of the 23rd of May, 1930, 
would, therefore, not be invalid‘by virtue 
of the provisions of s. 64, Oivil Procedure 
Code. 
Order XXI, r. 53, prescribes the method 
in which a decree of another court can be 
attached. Theattachment is made by the 
issue to such court of a notice by the court 
which passed the decree requesting such 
court to stay the execution of its decree 
unless the notice be cancelled, or the holder 
of the decree sought to be exesuted ap plies. 
to the court receiving such notices ‘to exe- 
cute its own decree. Sub-rule (6), provides 
that on the application for attachment 
having been given the court shall give 
notice of such order to the judgment- 
debtor bound by the decree attached and 
no payment or adjustment of the attached 
decree made by the .judgment-debtor in 
contravention of such order after receipt. 
of notice-or of knowledge thereof, either 
through the court or Otherwise shall be 
recognised by any court so long as the. 
attachment remajns in force. es 
It-is, therefore, clear that no payment or 
adjustment of the attached decree ‘with 
notice or knowledge of such attachment can 
have any effect as against the attaching 
creditors. a 
Order XXII, r. 10, provides that in other 
cases of an assignment, creation or devolu- 
tion of any interest the proceeding ina 
suit may be continued by or againet the 
person to or upon whom such interest has 
come or devolved. Sub-rule (2) provides that 
the attachment ofa decree pending on ap“ 
peal therefrom shall be deemed to be an 
interest entitling the person who procured 
such attachment to the benefit of sub r. (1). 
It follows that if leave for appeal to their 
Lordships of the’ Privy Council had been 
granted the attaching creditors might have 
applied to be impleaded as a party tothe - 
appeal. Ram Din Hazari Lal’s decree hay- 
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- Jng been attached, they were no longer free 
to deal with the subject-matter of the liti- 
gation and agree to give upa portion of 

“the decretal amount to the prejudice of 
the attaching creditors without their con- 
sent and behind their back, There is no 
doubt that the compromise was in the 
nature of an adjustmené of the attached 
decree and came within the provisions of 
O. XXI, r. 53 (6), Civil Procedure Code. 
|’ There is also no doubt that the adjust- 
ment was made on the 23rd of May, 1930, 
when the written application was filed and 

‘it cannot be deémed to have been kept in 
.Bbeyance till the payment was made in 
pursuance of it. 

A somewhat similar case came up for 
consideration befcre a Bench of the Lahore 
‘High Oourtin Rattan Lal-Sultan Singh v. 
Bishan Sahai Bhagwan Das (1) where also 
a compromise had been effected agreeing 
to receive a certain sum from the judgment» 
‘debtors in full satisfaction of the decree, 
The attaching creditors had, however, been 
impleaded in the suit and were no parties 
to the compromise. The Bench held that 
in view of the provisions of O. XXI, r. 53 
(6), Civil Procedure Oode, the alleged set- 
tlement cannot bind the attaching credi- 
tors as the attachment was still in force 
and the attaching creditors were not aware 
of the proceedings taken to get the satis- 
faction of the decree recorded by the court, 
In the present case the attaching creditors 
had not been impleaded at all, But that, 
in our opinion, does not make any differ- 
ence. Asa matter of fact it is a startling 
circumstance that in the High Oourt notice 
was not specially drawn by Counsel to 
the matter that the decree had been pre- 
viously attached by the other creditors. 

After the passing of the decree the High 
Court became functus officio and could 
not modify the decree or pass an order 
superseding it, If after payment the ap- 
peal had been allowed by tneir Lordships 
of the Privy Uouncil and the decree varied 
the order would undoubtedly have been 
binding on the attaching creaitors. But no 
order was passed by any competent court 
superseding the previous decree and the 
mere fact thatthe application for leave to 
appeal to their Lordships of the Privy 
Council was dismissed on the ground that 
& certain compromise had been entered 
into is not tantamount to a fresh order 
superseding the decree and passing a fresh 
decree in terms of the compromise. Such 
p 110 Ind. Oas. 241; 10 Lah, 143; A. I. R, 1928 


Lah, 834, 
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paesed. The parties before the High Court 
were agresd that the matter had been 
compromised and the terms of the compro- 
mise had been carried out. The High 
Oourt accordingly dismissed the applica- 
tion for leave to appeal summarily.: The 
compromise was at best in the nature of a 
private agreement between the parties out 
of court and cannot have any higher effect. 
For the purposes of execution it waa an 
adjustment of the attached decree which 
without notica or knowledge of the attach- 
went could not in any way affect the rights 
of the attaching creditore, dnd could not be 
recognised by the exccution Court at all so 
long as the attachment remained in force, 

As pointed ont above there is no clear 
finding that the original judgment-debtors 
Mensa Ram Murli Dhar had notice or know- 
ledge of the attachment of the decree of 
Ram Dia Hazari Lel which hed been pas. 
sed against them before they entered into 
the compromise of the 23rd of May, 1930, 
In order that O. XXI, r. 53-(6) may apply, 
it is necessary to have a clear fiading that 
they hadsuch notice or knowledge of the 
attachment. We accordingly send down 
the following issue to the court below for 
determination, 

(1) Did the judgment-debtor of the at- 
tached decree, namely the proprietor of 
Mansa Ram-Murli Dhar have notice or 
knowledge, either through the court or 
otherwise of the attachment by Lachmi 
Narain-Girdhari Lal of the decree of Ram 
Din Hazari Lal against the firm on or be- 
fore the 23rd of May, 1930 

-As this is a fresh issue which is being sent 
down for determination the parties will be 
at liberty to adduca fresh evidence. The 
findings should be returned within two 
months from this date if practicable. On 
receipt of the finding the usual ten days 
will be allowed for objections, 

N/a, Case sent back, 


CALCUTTA HIGH COURT 
Civil Rule No. 1370 of 1931, 
May 11, 1932. 


JAOK, J. 
SRINATH BOSE —PETITIONER 
Versus 
DEBENDRA NATH BARARI AND OTHERS — 
OPP RITE PARTIES 
Bengal Tenancy Act (VIII of 1885), s. 26-J— 
Scope of—Summary proceeding to show holding is 
raiyati—Remedy of tenant against result of the pro~ 
ceeding. 
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For the purposes of s. 26-J, Bengal Tenancy Act, 
the landlord has only gotto show in a summary 
proceeding that the holding isa raiyati holding in 
order to be able to recover the balance of the 
transfer fee to which he is entitled under s. 26-O or 
26-E. This will not debar any subsequent suit by 
the tenant to establish that the tenure is a perma- 
nent tenure or rent-free tenure, 

Civil Rule against an order of the Mun- 
sif, First Olass, Ohikandi, dated the 20th 
March 1931. 

Mr. Amrita Lal Mukerjee, for the Peti- 
tioner. 

Mr. Asita Ranjan Ghose, for the Opposite 
Parties, 

dJudgment.—This Rule has been issu- 
ed upon the opposite party to show cause 
why the decision of the District Judge 
of Faridpur dismissing the appeal against 
the decision of an application under s. 26- 
J of the amended Bengal Tenancy Act direc- 
ting payment ofacertain amount ander 
cl. (2) of that section as the balance of 
Jandlord’s transfer-fee, should not be set 
aside on the ground that s. 26-J of the 
Act having not contemplated any appli- 
cation, the order of the learned Munsif 
was without jurisdiction and as such il- 
legal. The learned Advocate for the pe- 
titioner explains that this means that be. 
fore coming unders. 26 J of the Act, the 
applicant must first of all establish by a 
regular suit the fact that his holding is 
an occupancy holding. The result of the 
adoption of this view would be that wher- 
ever a tenant wrongly describes his hold- 
ing as a permanent tenure ora rent-free 
tenure in a deed of transfer, the landlord 
is forced to bring a suit in order to re- 
cover the transfer-fee which is justly due 
to him under the Bengal Tenancy Act. 
This view is, I think, quite untenable. For 
the purposes of s. 26-J, the landlord has 
only got to show in a summary proceed- 
ing that the holding is a raiyati holding 
in order to be able to recover the balance 
of the transfer-fee to which he is entitled 
under s. 26-O or s. 26-E. This of course 
will not debar any subsequent suit by 
the tenant to establish that the tenure is 
& permanent tenure or rent-free tenure; 
and if he establishes that fact in a subse- 
quent suit, he will be entitled to recover 
the balance of the landlord's transfer-fee 
which hes been paid under s. 26 J of the 
Act. The rule is accordingly diecharged 
with coste, one gold mohur. 

ON, Rule discharged. 


NATHO KHAN V. EMPRROR, 
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SIND JUDICIAL COMMIS- ° 
SIONER’S COURT. 


Oriminal Revision Petition No. 21 of 1932. 
April 15, 1932. 


FARRERS, J, O. AND Murata, A. J. O. 
NATHO KHAN AND ANOTHER—APPLIOANTS 
e versus ii 
EMPEROR—Oppostts PARTY, 

Criminal Procedure Code (Act V of 1998), ss, 145, 
856, 489—Inquiries under Chap, XII, if governed by 
s. 856—Nature of provisions of s. 856—Proceedings 
under s. 145—Failure to state grounds of satisfaction— 
Trial, if vitiated—Court concerned only with question 
of possession—Refusal to grant adjournment —Whether 
renders proceeding liable to be set aside—Stating of 
grounds, sufficiency of—Criminal trial—Imperative 
rule of procedure, breaking of—Trial, if vitiat- 
ed. . 
Inquiries under Ohap. XII ofthe Oriminal Pro- 
cedure Code are governed by s. 356 and the Magis- 
trate is bound to record evidence as prescribed in 
s. 356. The provisions of s. 356 are mandatory and 
the omission of the Magistrate to record evidence 
as prescribed in thesection constitutes a material 
error sufficient to set aside the proceedings. [p. 
629 col. 1} 

It is no longer open to the courts in India to hold 
that a trial is vitiated by the mere fact that an 
imperative statutory ruleof procedure has been 
broken. The court must also consider whether 
such failure hasin fact occasioned a failure of 
justice. [p. 629, col. 2.] 

The failure of the Magistrate to set forth explicitly 
the grounds of his being satisfied will not vitiate the 
proceedings if there was otherwise a substantial com- 
pliance with the requirements of s.145. [p. 630, col. 
1 


in proceedings under s. 145, courts have no 
concern with title, Possession is the only matter 
which the Magistrate should concern himself with. 
Where there has been no dispossession, the ase is 
not covered by s. 145 (4) and the question of dis- 
Possession does not arise. {p 630, col. 2,] i 

Where a Magistrate refusedto grant an adjourn-, 
ment for enabling a party to file a sale deed in a 
proceeding under s. 145 in which the dispute had 
reached a stage so critical that a breach of the peace 
was immediately to be apprehended, and the case did 
not admit of procrastination: A 

Held, that the action of the Magistrate did not 
amounttoan irregularity which would render his 
order liable to be set aside. [ibid.] 


Per Mehta, A. J.C.—The non-compliance with the: 
requirement of stating the grounds if it has occasioned 
no injustice does not necessarily take away 
the jurisdiction of the Magistrate to proceed 
under Ohapter XII, and the reason why, 
the grounds are primarily required to be stated’ 
in the order is thatin case the matter comes up- 
subsequently before a higher court it can be seen: 
whether there was or was not any justification for 
recourse to this sort of summary proceedings for’ 
deciding a question which is more or less of a civil’ 
nature, namely, the question ofthe right to the 
immediate possession of some immovable property. 
Kamal Kutty v. Udayavarma Raja (4) and Mahomed 
Mahdi Shah v. Wakdal Shah (T), relied on. [p. 
681, col. 1.] 


Mr, T. V. Thadani, for the Applicants, 
Mr. C. M, Lebo, for the Crown. 
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- Mr. Nehchaldas Vazirani, for the Oppon- 
ent. 
. Ferrers, J. C.—On 20th November, 
1931, the Sub- Divisional Magistrate, Tatta, 
held an inquiry under s. 145, Oriminal 
Procedure Oode. He decided and declared 
that Phatanmal was in possession of the 
land in dispute and was €ntitled to retain 
such possession until ousted by due course 
of law. The opponents were named Natho 
and Sukhio. They did not choose to proceed 
in the civil Court, whish is the course indi- 
cated by the Magistrate's order. They have 
preferred to come to this court and to ask 
us to set aside the said order. In their memo- 
randum they urge four grounds in support 
of their application. But in his speech the 
learned Counsel who appears for them has 
given the first place to a fifth argument 
which js not to be found in his memorand- 
um. That argument is to this effect; In- 
quiries under Ohap. XII, are governed by 
“5, 856, Oriminal Procedure Oode. The 
Magistrate is bound to record evidence in 
the manner prescribed by that section. It 
has been held in Sadananda Mandal v. 
Krishna Mandal (1) and elsewhere that the 
provisions of this section are imperative. 
Where the Magistrate omitted to record 
evidence in the mode prescribed by this 
section, it was held there was a material 
error sufficient to set aside the proceedings. 
Now, there is no doubt, that proceedings 
under s. 145 of the Oode are enquiries un- 
der Obap. XII. It is clear, therefore, that 
undér s. 356 (1) evidence of each witness 
should have been taken down in writing 
in the vernacular by the Magistrate himself 
or in bis presence and hearing and under 
his personal direction. This record should 
have been signed by him. Now in the 
present case the learned Magistrate has 
kept a record of the evidence in English 
only. He has in fact recorded the evidence 
in so much that his memorandum has very 
much the appearance of a verbatim record, 
Nevertheless this record is in English and 
not inthe vernacular. It must, therefore, 
be conceded that there has been no complete 
compliance with the requirements of s. 356. 
This concession is in fact made by the 
learned Public Prosecutor who appears to 
support the order. He argues, however, 
that the bare fact of such an omission as 
has occurred in the present case unaccom- 
panied by any probable suggestion of any 
failure of justice thereby occasioned is not 
enough to warrant the quashing of the order 


(1) 27 Ind. Oas. 672; 420. 381; 16 Or. L, J. 192; 19 
©. W, N. 124, 
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which can be supported by s, 537. The 
provisions of s. 537 are these. “No order 
passed by a court of competent jurisdic- 
tion shall be reversed or altered on appeal 
or in revision on account of any error, 
omission or irregularity unless such error, 
omission or irregularity has in fact occa- 
sioned a failure of justice’ and an ex- 
planation is appended which says : 

“In determining whether any error, omission or 
irregularity has occasioned a failure of justice, the 
court shall have regard to the fact whether the ob- 
jection could and should have been raised at an 
earlier stage in the proceedings.” 


Now since the decision of the Privy 
Ooucil in Abdul Rahman v. Emperor (2) it 
is no longer open to the courts in India to 
hold that a trial is vitiated by the mere 
fact that an imperative statutory rule of 
procedure has been broken. The court 
must also consider whether such failure has 
in fact occasioned a failure of justice. 

Now in the present case the evidence of 
the witnesses has been recorded in full. 
There is no suggestion that the record 
does not contain a full and accurate 
account of those depositions, It is to 


-be observed that the memorandum sets 


forth four illegslities or irregularities 
of which the applicants complain. But it 
does not set forth as one of such irregu- 
larities the fact that the depositions had 
not been recorded in the vernacular. The 
learned OCounssl who supports the applica- 
tion has explained that at the time when 
he drafted the memorandum the procsed- 
ings were not before him. This explana- 
tion we have so far allowed that we have 
permitted him to take a point which is 
not to bs found in his memorandum. Bus 
after hearing all he had tosay on this 
point, we have not been convinced that the 
irregularity, such as it is, has in fact occa- 
sioned a failure of justice. There is on 
record a fail and accurate account of what 
the witnesses said and the fact that that 
record is in Eaglish only and not also in 
the vernacular does not give the applicants 
any reasonable ground for complaining 
that they have suffered a failure of justice. 
The next point taken by the applicants, 
which is the first point in their memorand- 
um, is that the learned Magistrate has 
failed to comply with that part of s 145 
which requires him to state the grounds 
of his being satisfied that a dispute likely 


(2) 100 Ind. Cas. 227; A. I.R. 1927 P.O. 44; 54 I. A 
96; 5 R. 53; 310.W. N. 271 25 A. L.J. 117; 
(1927) M. W. N. 103; 38 M. L; T. 64; 8 P. L. T. 155; 
4 O.W. N. 283; 28 Or.L.J. 259; 6 Bur. L. J. 65; 
52 M; L. J. 585; 29 Bom. L. R, 813; 45 O,L. J. 44 
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to cause a breach of the peace exists in 
regard to the survey numbers in question, 
Here again the learned Magistrate does not 
appesr to have followed the provisions of 
the Oode with great exactitude. The law 
does undoubtedly require that a Magis- 
trate should make an order in writing 
stating the grouncs of his being satisfied 
that a dispute exists which is likely to 
cause a breach of the peace. The order 
which the learned Magistrate has actually 
recorded is in these words: 

Tam satisfied that a dispute likely to cause a 
breach of the peace exists concerning land within the 
local limits of my jurisdiction and hereby order, etc.” 

The Magistrate has contented himself 
by stating the fact of his satisfaction. 
But as to the ground upon which that 
fact is based he has been silent. It can- 
not be denied that a Magistrate's order 
in instituting proceedings under this 
section ought to set out the grounds upon 
which he is satisfied. In Nittyanand Roy 
v. Paresh Nath Sen (3) it has been held that 
where a Magistrate omits in the prelimi- 
nary order to state the grounds of his 
being satisfied as to the likelihood of a 
breach of the peace the final order is with- 
out jurisdiction sand must be set aside. 
But the other High Courts have taken a 
different view. Allahabad has held that 
the failure of the Magistrate to set forth 
explicitly the grounds of his being satisfied 
will not vitiate the proceedings if there was 
otherwise 8 substantial compliance with 
the requirements of this section. The 
same view has been taken by our own 
Court. 

Now in the present case, though the 
Magistrate has notin so many words eet 
forth his grounds of satisfaction, yet he 
has recorded his order at the foot of a 
statement made by the petitioner and 
signed both by the petitioner and the 
Magistrate. That statement refers to and 
confirms the contents of the petition and 
that petition very clearly states the grounds 
upon which an early breach of the peace 
might reasonably be apprehended. We 
think, therefore, that the omission 
the Magistrate expressly io state the 
grounds of his satisfaction is not such an 
irregularity as would make it necessary to 
set his order aside. The next two grounds 
taken in the memorandum may convenient- 
ly be disposed of together. The memo- 
randum says: ` 


“Proviso-to sub-s. 4, 8. 145, clearly lays down that 
the Magistrate's jurisdiction extends only to the 


&) 32 0,771; 90, W. N. 621; 2 Or. L, J. 
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determination of wrongful dispossession within fwo 
months next before the date of the order under's, 145 
The learned Magistrate has failed to determine this 
question and his order is, therefore, without jurisdic- 
tion.” $ 

The proviso referred to is not exactly as 


it has been stated ia this clause, What the 
law actually eave is that: ba 
“if it appears to tbe Magistrate thatany party has 


within two months next before the date of such order 
been forcibly and wrongfully dispossessed, he may 
treat the party so dispossessed as if he’ had been- in 
possession at such date.” . é : 

But the present case does not fall within 
this clause. According to the Record of 
Rights Assanmal is shown to be still in 
possession of the numbers in dispute. This 
Assanmal isthe vendorfrom whom Natho 
and Sukhio profess to have purchased a 
four annas share of the land. Assanmal 
admits that he has sold four annas but he 
says he has received no consideration and 
given no possession. Possession was to be 
given after the receipt of the whole amount. 
In these proceedings we have no concern 
with title, Possession is the only matter to 
which the Magistrate could give his at- 
tention. That possession is claimed by 
Assanmal to be with him and Natho himeelf 
has confirmed this claim in a statement 
which he made before the Second Olass 
Magistrate at Mirpur Sakro on 18th 
November, 1931, He complained that 
Aesanmal had given the land on lease to 
Phatanmal and that he is not giving posses- 
sion to Natho and to Sukhio. Natho and Sukio 
therefore clearly said that they had not 
possession and this is the only question 
which the Magistrate was required to. 
decide, - 

The fourth point is that the learned 
Magistrate in declining to grant adjourn- 
ment for the filing of a written statement 
committed an irregularity which renders 
his order liable to be set aside, - This 
contention we cannot accept. keference 
has been made to a. case in which no 
evidence was produced on either side 
and the Magistrate, finding himself unable. 
to come to a decision, attached the subject 
of the dispute. It was held that in such 
a case as that, it-would have been proper; 
to grant time. But such a case as that 
has no resemblance to the case which we 
are now dealing. We have here a dispute 
which had reached a stage so critical that 
a breach of the peace was immediately to 
be apprehenaed. A case such as this 
does not admit of procrastination or delay. 
Natho and Sukhio had an opportunity to. 
say what they had to say. Their request 
for an adjournment to file their. sale-deed. 
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wasa request which the Magistrate could 
not be expected to grant. The sale deed 
would be no doubt valuable evidence if 
and when the question of title comes under 
the consideration of a proper forum. But 
the - question before the Magistrate was 
one of actual possession only. On that 
question the sale-deed could throw nothing 
but a reflected and “distorted light, 
These five points are all those which 
were argued before us. We find that the 
applicants are not successful upon any one 
of the five and we therefore dismiss this 
‘application. 

`~ Mehta, A. J. C—After the exhaustive 
judgment of the learned Judicial Oom- 
“missioner very little remains for me to 
add,” The grievance which is given the 
place of honour in this application is that 
the Magistrate has stated no grounds in 
his first order as required by cl. (1), s. 145, 
Oriminal Procedure Code. There is no 
doubt that the grounds upon which a 
Magistrate is satisfied that proceedings 
should be taken under Chap. XII, should 
be specifically set forth in the first order 
which he has to make in writing, At tha 
same timeit appears to me that non-com- 
pliance with this requirement, if it has 
occasioned no injustice, does not neces- 
sarily take away the jurisdiction of the 
Magistrate to proceed under the chapter. 
I aminclined to think that the reason 
why the grounds are primarily required 
to be stated in the order is, that in case 
the matter comes up subsequently before 
a higher court it can be seen whether 
there was or was not any justification for 
‘recourse to this sort of summary proceed- 
ings for deciding a question which is more 
or less of a civil nature, namely, the 
question of the right to the immediate 
possession of some immovable property. 
In the present case the grounds do exist. 
Of that there can be no doubt. The 
“mere non inclusion of the grounds in the 
first order cannot therefore vitiate the 
whole proceedings, In Kamal Kutty v. 
Udayavarma Raja (4) it has been held 
that an omission to set forth in a pre- 
liminary order under s. 145, Oriminal 
Procedure Oode, the grounds of a Magis- 
trate’s opinion does not affect the juris- 
diction of the Magistrate. The rulings in 
Khosh Mahomed Sirkar v. Nazir Mahomed 


(4) 17 Ind. Cas. 65; 36 M. 275; 13 
12 M. L,T. 439; 23 M. L. J. 499; 


0. L 753; 


Eye 637; (F. B.)J 
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5) 33 0. 357; 9 O. W. N. 1068; 30. L, J. 259; 2:0r. 
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(5) and Subramania Ayyar v. Emperor (8) 
have been distinguished. There is also a 
decision of our own court in Mahomed 
Mahdishah v. Wahdalshah (7), which is to 
the effect that the only two essential 
conditions which not only confer jurisdic- 
tion on a Magistrate, but make it incum- 
bent on him to start proceedings under 
s. 145, Oriminal Procedure Code, are that 
there should be a dispute concerning land, 
and a likelihood of a breach of the peace, 
and that if a Magistrate is once seizad 
of jurisdiction by reason of the above two 
conditions being established he cannot 
be divested of if on account of errors or 
omissions which relate to the procedure 
adopted. 

It bas been urged on behalfof the appli- 
cants that in the present case the Magis- 
trate had only one question to decide : 
if therehad baen dispossession withintwo 
months. I fail to see what warrant there 
can possibly be for sucha proposition. 
The relevant clause of s. 145 which is 
cl. (4), provides that after perusing the 
statements put in and after hearing the 
pariies and receiving all such evidence 
as may be produced by them respectively, 
the Magistrate has to consider the effect 
of such evidence, take such further evi- 
dence, if any as he thinks necassary, and 
if possible decide whether any and 
which of the parties was at the date of 
the order beforementioned in such posses- 
sion of the property in dispute. So that 
the main object of the Magistrate holding 
proceedings under s. 145 must be to 
decide first which of the contending 
parties should be considered to be a3 in 
actual possession of the disputed property 
on the date of the preliminary order, 
Since the proviso is to the effect that if it 
appears to the Magistrate that any party 
has within two months next before the 
date of such order been forcibly and 
wrongfully dispossessed, he may treat 
the party so dispossessed as if he had been 
in possession at such date, the Magistrate 
has also to decide if there has been any 
wrongful dispossession within the two 
months. In other words, if the party in 
de facto possession of the disputed 
property on the date of the order be 
found to have obtained possession by 
wrongfully dispossessing the other party 
within two months next preceding that 


(6) 25 M.61; 11 M. L. J. 233; 3 Bom, L. R. 540; 
28 L A. 257; 5 O.W. N. 866; 2 Weir 271; 8 Sar 160 


P 
: A. I! R.1926 Sind j53; 26 Or; 


. 0.) 
7) 89 Ind. Cas, 156; 
L. J. 1292. War” 
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date, then the Magistrate is to regerd the 
other party, i. e, the dispossessed party as 
2 actual possession on the date of the 
order, 


In tbe present case it was required of 
the Magistrate only to decide which party 
was in actual possession on the date of 
theorder, There was no dispossession, and 
therefore it was not necessary for the 
Magistrate to decide whether the present 
applicants had been dispossessed by the 
opponents, 


I do not wish to deal with the other 
grounds upon which the Jearned Counsel 
for the applicants has endeavoured to Be- 
curea reversal of the Magistrate’s order. 
They have been discussed at length in 
the judgment just delivered by the learned 
Judicial Commissioner, I, therefore, concur 


in the order proposed that this application 
should stand dismissed, 


N/A, Application dismissed, 


————— 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1080 of 1928. 
August 2, 1932, 

J AOKSON AND Mocgert, JJ. 

N. K. N. RAMIER ano BROTHE: 8— 
FLEINTIFES— APPELLANTS 
VETSUS 
8.8. RAMUDU AYYAR anp ANOTHER 


DEFEND» NTS — RESPON DENTS 

Contract—Sale of Goods Act (III of 1980), 8. 37 
(3)—Tender of goods mized with goods of different 
description—Buyer's right to reject—Eniire re- 
pudiation of contract—Belated plea that goods are 
not according to contract—M aintainability— Contract 
—Anticipatory breach—Election to keep contract 

. alive— Effect — Instalment contract — Divisibility— 
Question of fact. 

Where the seller delivers to the buyer goods he 
had contracted to sell mixed with goods ofa 
different description, the buyer may reject the 
whole. But if the buyer does not reject the goods 
on this ground but repudiates the contract al- 
together it is not open to him after the 
time for the delivery has expired to raise the 
belated plea that the goods were not according 
to the contract. Braithwaite v. Foreign Hardwood 
Co. (1), Ragulu Iyer v. Kuppu Iyer (2)! Nannier v., 
Rayulu_ Iyer (3) and British and Beningtons Ltd, v. 
North Western Cacher Tea Co. (4) referred to. 

Whether a repudiation of one instalment isa 
Pi leet oa of the whole contract and absolves the 
sellers from the duty to tender the remaining 
Pa al is a matter of fact in each case. [p. 633, 
col. 2. 

Where the buyer repudiates an instalment and 
the seller instead of treating the whole contract 
as repudiated elects to keep the contract alive 
go far as the remaining instalments are concerned, 
he preserves the contract alive for benefit of the 
ther party as well. He remains subject to all his 
own obligations. [p. 634, col, 1.] 
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Appeal against the decree of the Distriet 
Court of Maduras, in A. S. No. 232of 1926 
preferred against the decree of the Court 
of the Subordinate Judge, Madura, in 
O. 8. No. 73 of 1925, 

Meesrs.T. R. Venkatarama Sastri and 
N. Rajagopalan, for the Appellant. 

Mr. Nugent Grgntfor Messrs,T Krishna- 
swamy Iyyangar and S. K. Narasimhachari, 
for the Respondents. 

Judgment.—The appellants-plaintifis 
and respondents-defendants are Madura 
cotton brokers who on 2lst August, 1919 
(Ex. VIII) engaged with others in what is 
known there asachain contract, 

The Mills of Messrs. Harvey were to 
produce 60 bales of certain counts,. and, 
as they passed downthe chain, these were 
to be received by Messrs, Ramudu Ayyar, 
the defendants, and sold by them to 
Messrs. Ramayyar,'the plaintiffs, who will 
be described henceforth asthe sellers and 
the buyers, because in previous litigation 
their position was reversed andthe terms 
plaintiffs and defendants will only lead to 
confusion, 

28 bales were tendered by the sellers, 
and taken delivery of by the buyers. 

9 baies were tendered (as will be shown 
below) by the selleraand rejected by the 
ae 23 bales have never been tendered 
at all. 

The buyers now sue for a return of the 
advance made by them to the sellers on 
the date of the contract with interest 
thereon in respect of the 32 bales of which 
they did not take delivery. The suit has 
been dismissed by both lower Courts, and 
the buyers appeal. 

We agree with the lower Appellate Oourt 
thatthe terms of Ex. IK clearly constitute 
a tender of they bales on 15th November, 


1918, 
On 19th December 1918 (Ex. X) the 
buyers complained that contrary to the 


custom of the trade deliveries were not 
being madeas and when the bales were 
ready at the Mills, and, therefore, they 
refused both to admit liability for the 28 
bales already delivered, and to take delivery 
of the 9 bales tendered on 15th November 
1918. 

ltcame out in the course of another suit 
between the parties that 3 out of these 
9 bales had been bought from the Mills 
ata price less than that contracted for in 
the chain contract Ex. VIII, and, therefore, 
the buyers would have been justified, on 
these grounds, in refusing not only the 
3 defective bales but the whole instalment 
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The point is not one covered by the Indian 
Contract Act, but is clearly laid down in 
the English Sale of Goods Act 1893 which 
embodies the existing law on the subject. 

Section 30 (3): 

-“Wherethe seller deliversto the buyer the goods 
he contracted to sell mixed with goods ofa 
different description not included in the contract, 
the buyer may.......... reject tite whole”, 

This section has been repeated since 
this suit began in e. 37 (3) of the indian 
Sale of Goods Act, (III of 1930) and the 
parties are agreed that, whatever be its 
interpretation, thie is the law on the 
subject. 

Therefore, if on 19th December 1918 the 
buyers had said we reject the 9 bales 
because 6 good are mixed with 3 bad bales, 
they would have been within their rights, 
The sellers might then immediately have 
tendered the six good bales as a fresh 
instalment, and if so advised, they had 
plenty of time in which to replace the 
three bad bales. 

But siace the buyers did not so state, 
but preferred to repudiate the whole 
contract, the question arises whether when 
the time; has expired and there is no 
further question of replacement, the buyers 
can for the first time complain that three 
bales were defective. This proposition is 
precisely what Mathew, L, J., stigmatizes 
as unbusinesslike and unreasonable in the 
leading caseon the subject Braithwaite v, 
Foriegn Hardwood Co, (1) This case has 
been canvassed in the English rulings, but 
as regards our court its principle is clearly 
affirmed in Rayulu Iyerv. Kuppu Iyer (2) 
and Nannier v. Rayulu Iyer (3), and the 
following passage, page 551*, shows how 
closely it runs on all fours with our present 
case. 

“After there had been a general repudiation of 
the contract by the defendants, the plaint- 
ifs agent informed them that he had 
received the Bill of Lading forthe first instalment 
but the defendants again wrote refusing to take 
the Billof Lading on the ground that they had 


previously repudiated the whole contract, and 
refused to be bound by it.” 
lu the opinion of Collins, M. R., 

“that act ofthe defendants «mounted in fact to 
a waiver by them of the performance by the 
plaintiff of the conditions precedent which would 
otherwise have been necessaryto the enforcement 
by him of the contract which presumably he had 


(1) (1905) 2 K.B. 543; at p 554; 74 L.J. K.B. 688! 
92 L. T. 6387; 21 T. L. R. 413; 10 Com. Cas, 189; 
10 Asp. M. O. 52. 

(2) 88 Ind. Oas. 211: 49M, L.J. 1; 21L. W. 503; 
A. I. R. 1925 Mad. 974. 

(3)93 Ind. Cas. 673; 49 M. 781; A. I. R. 1926 
Mad. 778; 24 L. W.535. 


*Page of (1905) 2K. B.—[Ld.] 
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elected to keep alive against the defendants 
notwithstanding their prior repudiation, and it is 
not competent for the defendants now to hark back 
and say that the plaintiff was not willing and 
ready to performthe conditions precedent devolv- 
ing upon him." 

Commenting upon tbis decision in 
British and Beningtons Ltd. v, North 
Western Cacher Tea Co. (4), Lord Sumner 
says: 

“'Purthermore it does not anywhere appear that, 
even ifthe first cargo might rightly bave been 
rejected, the seller could not have found another 
exactly conforming with the contract which he might 
have duly tendered and so have put himself 
right.” 

Therefore, since the sellers have proved 
that they duly tendered these 9 bales, we 
do not find that it is open to the buyers 
to raise the belated plea that three of the 
bales were not according to the contract 
which they had preferred entirely to re- 
pudiate. 

But asregards the 23 bales there was no 
tender at a]l. it is clear that the sellers 
did not accept the repudiation of the 
contract, and on 2nd April, 1919, (Ex. XIV) 
they sre warning the buyers that 
“you should also take delivery of the remaining 
bales (i.e, 23) without delay on payment of the 
amount when and as they are received”, 
but asa matter ot fact they rever did 
tender, and there was never any rejection 
after tender as withithe 9 bales, 

It was argued for the sellers that this 
contract though by instalments was indi- 
visible and that a repudiation of one 
instalment wasa repudietion of the whole 
go as to absolve the sellers from the obliga- 
tion to tencer the twenty-three bales. 

The answer to this is that es stated in 
s. 31 (2)of the English Sale of Goods Act 
the question of indivisibility is a matter 
of fact in each case and as will later 
appear the sellers themselves clearly treat- 
ed the contract as divisible. 


. In these circumstances ibe law seems 
clear as lsid down in Frost v. Knight (5): 

“The promisee may treat the notice of intention 
(to renounce) as inoperative and await the time 
when the contract is to be executed, and then 
hold the other party responsible for all the 
consequences of non-performance. But in that case 
he keeps the contract alive for the benefit of the 
other party as well as bis own; he remains subject 
to all his own obligations and liabilities under it, 
and enables the other party not only to complete 
the contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take 
advantage of any ;supervening circumstance which 
would justify him in declining to complete it.” 


(4) (1923) A. 0.48; at p. 71; 92 L. J, K. 62; 
128 L. T. 422; 28 Com, Oas. 265. 

(5) (1849) 7 Bx. 111; 41 L. J. Ex. 78; 26 L. T.77; 
20 W. R. 471, 3 
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wf. Leake on Oontracts, Edition 8, - page 
675... The sellers were still under the obli- 
‘gation of tendering, as they themselves 
‘admitted in their letter of 2nd April 1919, 
Ex. XIV and in the “Note” to their plaint 
in O. 8. No. 70 of 1919, Madura Sub-Oourt 
which is an exhibit in this case. 

_ The sellers at that time instead of bring- 
ing their suit regarding the twenty-three 
‘bales at once as they might have done, 
-lected to keep the contract alive so far 
‘as the twenty-three were concerned thereby 
-preserving the mutual obligations of the 
parties intact. ‘ 

.. One of these obligations was that they 
the sellers should tender the goods; and 
since they never did tender, they cannot 
now be heard to say that they can retain 
the buyers’ earnest money on account of 
the 23 bales. 

For the above reasons we agree with 
the lower Courts in respect of the 9 bales, 
‘but allow the appeal in regard tothe 23 
bales; the advances for which must be 
returned with interest at 9 percent. from 


date of demand. Proportionate costs 
‘throughout. 
` N, Ka. Appeal partly allowed, 


— Wan mana 


LAHORE HIGH COURT. 
Second Civil Appeal No. 980 of 1931, 
December 15, 1932. 

Appicon AND Aaua HalDAR, JJ. 
THAKAR DAS-— DEOSER-HOLDER— 

APPELLANT 


versus 
ROSHAN DIN—Jucpement-Destor ~ 
RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), s. 
16—Decree on mortgage for sale of land of agricul- 
turist—Power of executing Court to decline to sell 
property—Object of the Act. : 

Under s. 16 of the Punjab Alienation of Land 
Act, land belonging toa member of an agricultural 
tribe cannot be sold in execution even though 
aj decree p has been obtained by the mort- 
gagee for sale ofsuch land. Moti Chand v, Ikram- 
‘ullah Khan (i), Ram Dial v. Narpat Singh (2), 
Katwari v. Sita Ram Tewari (3) and Hanuman 
Prasad Narain Singh v. Harakh Narain (4), referred 
‘to, Surjan Chowdhury v. Tegh Bahadur (5), distin- 
‘guished. [p 636, col. 1.] 

It is the duty of the court to administer the 
Punjab Alienation of Land Act in a general and 
liberal spirit and to see its useful and beneficial 
provisions are not whittled down by any legal 
quibbles, [p. 635, col. 1.] 

Though in the majority of cases,' the decree of 
‘the court must beexecuted as itis, when that 
decree would have the effect of nullifying the Act 
of the Legislature, the court must hold its handsand 
not put to sale the property which, under the Act, 
has . been rendered non-saleable. [p. 636, col. 


THAKAR DAS V, ROSHAN DIN. 


1411. 0. 


Miscellaneous Second Appeal from gn 
order of the District Judge, Rawal- 
pindi, dated the llth March, 1931, afirm- 
ing that of the Subordinate Judge, Second: 
erik Rawalpindi, dated the 10th October, 
1930. 


i Mr. Gobind Ram Khanna, for the Appel. 
ant. 

Bhagat Gobin® Das, for the Responds 
ent. 

Agha Haidar, J.—This appeal arosa 
out of certain execution proceedings and 
has been referred to a Division Bench 
at the instance ofa learned Single Judge 
of this court. 

The facts are briefly these. The judg- 
ment debtors who are admittedly members 
of an agricultural tribe, had executed a 
mortgage of their land in favour of the 
decree-holder whois a non-agriculturist, 
The latter, in due course, brought a suit 
on foot of his mortgage and obtained a 
decree with the usual provision that, in 
case of default by the mortgagors, the mort- 
gage money be realised by sale of the 
mortgaged property. Default took place 
and the decree-holder asked the court to 
put the property to sale for realising 
the decretal amount. Nur Ahmad, one 
of the judgment-debtors, appeared and 
objected to such a course being adopted 
pleading that, under the provisions of 
of s. 16 of the Punjab Alienation of Land 
Act, (Local Act No.13 of 1900) he was 
protected and his land could not be 
sold in execution of the decree. On 
behalf of the decree holder an objection 
was taken that, as the court had passed 
a decree for sale on the happening of a 
certain contingency and that contingency. 
had happened in the shape of default on. 
the part of the judgment-debtors, the 
property should be sold and it was not 
open to the court to go behind the terms 
of the decree and to question its validity. 
The executing court accepted the objec- 
tion of the judgment-debtor and its 
decision was upheld in appeal by the 
learned District Judge, Thereupon, the 
decree-holder came up in second appeal 
to this court. 

The language cf s. 16 of the Punjab 
Alienation of Land Act is clear and un- 
ambiguous. The relevant portion of this 


section rune as follows :— 

*(1) No land belonging to a member of an 
agricultural tribe shall be sold in execution of any’ 
decree or order of any civil or revenue Court, 
whether made before or after the commencement 
of this Act.” 

This Act was amended -in- 1931, vide- 


1933 
Phnjab Act Iof 1931. Under this amend- 
ment sub-s. (2) has been re numbered as 
sub-s. (3) and, in place thereof, sub-s. (2) 
bas been added. This new sub-section 
runs-as follows :— - 

“(2) Notwithstanding anything contained in any 
other enactment for the time being in force no 
land belonging to a member of an agricultural 
tribe shall, in execution of asy decree or order 
of any civil or revenue Court, whether made before 
or-after the enactment of this sub-section, be leased 
of farmed for a period exceeding 20 years or mort- 
gaged except in one of the forms permitted by 
8. 6." 


Now, the Punjab Alienation of Land 
Act isan extremely beneficient measure 
and was intended primarily to protect 
land „belonging to members of the agri- 
‘sultural tribes who form the backbone of 
the population and coatribute mainly to 
‘the. revenues of this province. It was 
in order to prevent their lands from 
‘passing into the hands of non-agriculturists 
that tais Act was passed and it i3 the duty 
‘of the courts to administer it in a gener- 
‘ous and liberal spirit and to see its 
‘useful’ and beneficial provisions are not 
-whittled down by any legal quibbles. It 
is true that a decree has in this case been 
passed, but the question is whether the 
court executing it can ignore the provi- 


pions of the Act of the Legislature and_ 


can proceed to sell the property which 
has been specifically protected by that 
Legislature, as evidenced by ths clear 
language of the Panjab Alienation of Land 
Act, 

- I would beg leave here to refer to & 
similar policy of protection which has been 
thrown round a class of the tenants in the 
neighbouring province oithe United Pro- 
vinces. The policy of the Lagislature had 
been for a long period to protect the 
occupancy tenants and ex-proprietary ten- 
ants who enjoy certain privileges and 
rights akin to those of occupancy tenauts 
and it has been laid down in many cases 
that the rights enjoyed by these classes 
of tenants should be safeguarded not oaly 
against the onslaught of other interests 
but that they should bs protected from 
the results of their own improvident acts, 
There is a long course of decisions in 
which this policy of the Lo>gislature Las 
been enunciated. I may quote here a 
Gecision of their Lordships of the Privy 
Council reported as Moti Chand v. Ikram 
Ullah Khan (1). The judgment in that 


(1) 39 Ind, Oas. 454; 39 A,173; 15 A. L. J. 150; 
5 L, W. 388; 21 M. L. T. 267; 32 M. L.J. 383; 210: 
W. N. 616; 19 Bom, L. R. 433;26 O. L.J. 24; 
(1917). M., W. N, 453; 44-1 A. 54 (P.O). - bots 
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case was delivered by Sir John Hdge 
who, for a number of years, as the Ohief 
Justice of the Allahabad High Oourt, 
was quite familiar with the law and the 
policy of the law relating to ocsupancy 
and ex-proprietary tenants, Inthat case a 
certain lease had been granted by an 
ex-proprietary tenant in which he had 
given up soma of his statutory rights 
and privileges to the lessor who was a 
co-sharer in the land and had agreed to 
pay damages for any breach of contract 
on his part. It was held by their Lordships 
that such a stipulation was illegal and 
void as being in contravention of the 
policy of Act No. 11 of 1901 (Agra Tenancy 
Act). Sir John Edge at the conclusion 
of his judgment observed that :— 

“Such right of occupancy is by the Act secured 
and preserved to the proprietor who becomes by 
transfer the ex-proprietor, whether he wishes it to 
be secured and preserved to him or not and notwith- 
standing any agreement to the contrary between 
him and the transferee. The policy of the Act is 
not to be defeated by any ingenious devices, 
arrangements or agreements between a vendor 
and a vendee for the relinguishment by the 
vendor of his rights as ex-proprietary tenant, 
and that all such devices, arrangements and 
agreements, being in contravention of the policy 
of the Act and contrary to law and being illegal and 
void, cannot be enforced by the vendee in any civil 
Court or in any court of Revenue.” 

In Ram Dial v, Narpat Singh (2), an 
occupancy tenant had purported to mort- 
gage his occupancy holding and a 
house appurtenant to such holding. On 
a suit being brought a decrea was obtained 
but the decree-holder was not allowed to 
puteither the occupancy holding or the 
house to sala in execution of his decree 
because such a course would be against 
the policy of the Agra Tenancy Act, 190), 
which protected the rights of the occupancy 
tenants. In this cass the house also was 
saved because it was treated as appurtenant 
to the occupancy holding and as such 
protected. 

The matter came up before a Fall Bench 
of the Allahabad High Oourtin Katwari v. 
Sita Ram Tiwari (3), where the learned 
Judges held that, in view of the provisions 
of s. 200f the Agra Tenancy Act, 1901, 
a court executing a decree could not order 
an occupancy holding to be sold, no matter 
whether the decree was a decree directing 
the sale of the holding or was a simple 
money decree. 

Tnese cases clearly lay down that, even 
if a decree has been obtained by a mortga- 


(2) 9Ind. Cas. 931; 33 A. 136; 8 A, L. J. 190. 
-(3)63 Ind. Oas. 264; 43 A517, 19A. Li J. 473; 3 


_ U.P. L.R. (A.) 99. 
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gee, the executing Court cannot ignore the 
provisions of law and sell the property 
which the Legislature has made non- 
transferable, 

. The case reported as Hanuman’ Prasad 
Narain Singh v. Harakh Narain (4). deals 
with the Bundelkhand Alienation of Land 
Act, (II of 1903), s. 16 of which is in pari 
materia with e. 16 of the Punjab Alienation 
of Land Act. In this case it was held that 
where amortgage had been executed by 
a member of an agricultural tribe in con- 
travention of that Act and a decree had 
been obtained on foot of that mortgage, 
the sale in execution following thereon 
could not paes a good title in the mortgaged 
property to the auction-purchaser. This 
isa stronger case because it challenges 
even the right of a third party who 
had purchased the land at an auction 
ale. f 

The principle underlying all these decid- 
ed cases applies with full force to the facts 
of the present case and there cannot be 
apy doubt that ihe courta below were 
justified in refusing to putthe property of 
the judgment debtors to sale in spite of 
the fact that the decree-holder had obtain- 
ed a decree for the sale of that property. 

In Surjan Chaudhuri v. Tegh Bahadur 
(5), the learned single Judga decided the 
case on the merits and merely stated obiter 
as a general proposition that no court 
could go behind a decree which bad been 
allowed to become final. Thie, in the 
majority of casee, is true and the decree 
of the court must be executed as it is: but, 
as in the present case, when that decree 
would have the effect of nullifying the Act 
of the Legislature, the court rust 
hold its bands and not put to sale the 
property whicb, under the Act, has been 
rendered non-saleable. The recent amend- 
ment in s. 16 of the Punjab Alienation of 
Land Act, quoted above, points distinctly 
in the samedirection and the Legislature 
emphasized its policy that tke protection 
which it has thought fit, for good reasons, 
to extend to the property of an agriculturist 
should not be set af naughtin execution 
of “any decree” by any action of the 
court, 

In my judgment, the courts below 
rightly refused to put the property of the 
judgment-debtors to sale in spite of the 
mortgage decree obtained by the decree- 


\4) 58 Ind. Cas. 551; 42A.142; 1U. P. L. R. (AJ) 
192; 18 A. L. J. 59 | 


(8) 131 Ind. Cas. 229; A. I. R 1931 Lah. 545; Ind. 


Rul, (1931) Lah. 389. 
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holder. I would, therefore, [affirm the 
decree of the court below and dismiss this 
appeal with costs, 

Addison, J.—I concur. 

A, Appeal dismissed. 


CALCUTTA HIGH COURT, 

Criminal Revision Oase No. 368 of 1932. 

June 1, 1932, 
COSTELLO, J, 
NAFUR SARDAR AND OTHERS— 
PETITIONERS 
versus 
EMPEROR—Oppoetts Parry, 

Criminal Procedure Code (Act V of 1898), 3. 408— 
Order ‘filing’ complaint and releasing accused, whe- 
ther amounts to acquitial—Subsequent trial, compe- 
tency of—Penal Code (Act)XLV of 1860), s. 186— 
Mere threat, whether amounts to obstruction—Criminal 
trial—Omission to examine all witnesses—When 
immaterial. 

Where a Magistrate made an order on a come 
plaint to the following effect, namely: “The ac 
cused are released. File." and it appeared that the 
only ground for making the order was that there 
‘was no proper complaint before the court : 

Held, that the order did notin the circumstances 
of the case amount to an order of acquittal and did 
not bar a subsequent trial ofthe accused on the 
same facts. Kolanda Swami Pillai v. Rajarathna 
Mudaliar (1), distinguished. [p. 638, col. 2.) 

It cannot be laid down that a mere threat of 
violence cannot constitute obstruction within the 
meaning of s. 186, Penal Code. On theother hand 
threats of violence made in such a way as to pre- 
vent a public servant from carrying out his duty, 
might easily amount to an obstruction of the 
public servant, particularly if such threats are 
coupled with an aggressive or menacing attitude on 
the part ofthe persons uttering the threats and 
still more so if they are accompanied by the flour- 
ishing or even the exhibition of some kind of 
weapon capable of inflicting physical injury. [p. 
641, col. 2.] 

It is impossible to lay down any hard and fast 
rale asto what does or does not constitute an ob- 
struction within the meaning of s. 186 of the Penal 
Oode. Each case must be decided upon its own 
particular facts and _ circumstances. Darkan v. 
Emperor (2), distinguished. [p. 641, col, 1.] 

Where the prosecution have examined sufficient 
witnesses to prove their case, the mere fact that 
they had not examined other witnesses who could 
have given evidence isnot a point of sufficient 
gravity for setting aside the conviction, especially 
where thera is nothing to show that the evidence of 
the witnesses who had not been called would haye 
been contrary to or inconsistent with the evidence 
already given. 

Mr. Debabrata Mukherji, for the Peti- 
tionere, 

dJudgment.—Thie matter comes before 
this court as an application under ss. 435 
and 439, Oriminal Procedure Code. Three 
psrsons, Nafor Sardar, Tafur Sardar and 
Safur Sardar had been convicted on Sth 


December, 1931, by. a Magistrate, First 
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‘ Class, at Aliporé, under s. 186, Indian Penal 
Code, and sentenced to pay a fine of Rs. 30 
each or in default to undergo three weeks’ 
rigorous imprisonment. They then moved 
the Sessions Judge of Alipore, with the 
object of obtaining from him 8 recom- 
mendation to this court that the conviction 
should be set aside. Before the learned 
Sessions Judge they took the point which 
constitutes the main contention put forward 
before me in the present proceedings. 
Put shortly that was that prior to the 
actual trial asa result of which they were 
convicted the accused persons had already 
been, in effect, acquitted of the charge 
brought against them. Having failed 
before the learned Sessions Judge the 
present application is made to this court. 

The grounds originally taken were two 
in number and they are stated in these 
terms : (1) for that the order of the learned 
Magistrate directing the release of the 
petitioners and purporting to be a termina- 
tion of the proceedings against them, having 
been passed in a summons case, the trial 
ofthe petitioners on identical facts was 
barred by the provisions of s. 403, Oriminal 
Procedure Oode; (2) for that the order 
directing the release of the petitioners hav- 
ing been made in a summons case had the 
effect of an order of acquittal and as such 
the subsequent trialon identical facts was 
bad in law. These two statements together 
in effect constitute the first ground on 
which this application is based. The 
second is in these terms: for that on the 
findings arrived at by the learned Magis- 
trate himself that the circumstances relating 
to the -non-examination of competent 
witnesses were unusual and that there 
was no satisfactory explanation for such 
non- examination, the petitioners were 
entitled to the benefit of the presumption 
that the witnesses, if examined, would. not 
have supported the case for the prosecu- 
tion. In course of the argument before me 
a third point has been raised, ‘namely, that 
the findings of the learned Magistrate are 
not sufficient to show that any offence had 
been committed under the provisions of 
8. 186, Indian Penal Code. 

Before proceeding to deal with these 
three points, I must refer to the facts, The 
complainant was a Naib Nazir attached to 
the Court of the Munsif at Alipore. The 
three accused persons were the judgment- 


debtors in respect of three cases, being” 


Nos. 50 of 1931, 51 of 1931 and 52 of 1931, 
in all of which one Annapurna Debi, was 


the decree-holder, The case for the pro- 
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secution was that on 15th January, 1931, 
the complainant received in his capacity 
as Naib Nazir three warrants authorizing 
him to attach the movable properties of 
the judgment-debtors. On ist February, 
1931, the complainant proceeded to the 
house of the accused persons in company 
with five peons and five men provided by 
the decree-holder for the purpose of at- 
taching the judgment debtore’ movables. 
The Naib Nazir produced the warrants and 
showed them to the accused who were at 
the time sitting together, He read out 
their contents and demanded the amounts 
due in respect of the three decreas. It 
appears that the accused persons took half 
an hour's time for the purpose of procur: 
ing the money. At the end of that time the 
complainant repeated his demand but the 
accused persons failed to comply with the 
demand. Thereupon the Naib Nezir 
proceeded to make his way towards the 
inner part of the debtors’ house in order to 
attach the movables. He seems to have 
sent forward a man named Abinash, one of 
the agents of the decree holder, for the 
purpose of identifying the movables. By 
that time apumber of men said to be as 
many as 30 or 40 had collected inor about 
the house of the accused persons. They 
were armed with lathis and other weapons 
and shouted “beat” “beat” and actually 
some of them pushed and knocked down 
the man Abinash and some of them includ- 
ing the three accused declared that they 
would kill or break the head of anybody 
coming into their house te attach the 
movables. Thereupon the man provided 
by the deoree-holder fled and the Naib 
Nazir, his peons and one local chowkidar 
yroceeded to the khamar of the accused 
but owing to the attitude of the accused 
persons no attachmeat could be effected. 
in brief this was the case alleged against 
the accused. 

The Naib Nazir thereupon made a report 
to the Munsif who was dealing with the 
execution matter, and he sanctioned the 
prosecution of the accused persons and 
himself forwarded the report of the Nazir. 
to the Sub-Dvisiona] Officer at Alipore with 
a request that that report would be treated 
asa complaint According to the state- 
ment of the Magistrate, as it appears 
in his judgment, the Sub-Divisional 
Officar by mistake summoned the 
accused on the basis of the Naib Nazir's 
report, When the matter came before the 
Magistrate on. transfer on 18th May, 1931, | 
he made an order on that date, which is 
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tthe basis of the first ground of complaint 
made by the accused in the present peti- 
tion. The order wasin these terms: “ The 
accused are released. File:” The Magis- 
trate’s only explanation of the matters 
appears in his judgment which was deliver- 
ed on 5th December, 1931, and it isin these 
“words :— 

“I filed the proceedings as they were illegal 
under s. 195, Criminal Procedure Code, and directed 
the Naib Nazir to make a formal complaint in writ- 
ing if he wanted to proceed against the accus- 


ed, 

- On 18th May, 1931, the Naib Nazir made 
a formal written complaint to the Sub- 
Divisional Officer on which the present 
proceedings are based. Undoubtedly the 
second summons was issued as a result of 
which the trialof the accused was com- 
menced before the learned Magistrate on 
28th July, 193). The matter proceeded by 
stages from that date onwards until 
final judgment was given on the date I have 
mentioned, that is tosay,on 5th December, 
1931. In the couree of the proceedings 
the Naib Nazir himself gave evidence and 
three other witnesses in support of the pro 
pecution case and the accused on 10th 
October, 1931, seemed to have called one 
witness for their defence. On llth 
November argument was heard on behalf of 
the defence. It does not appear and indeed 
I do not think that it was seriously suggest- 
ed that in course of the trial itself any 
objection was taken to the proceedings on 
the ground that there had already been 
made the previous order in the terms l 
have mentioned, namely, “the accused are 
released.” That point was however taken 
before the learned Seesions Judge, as I 
have already mentioned, and that is the 
point which bad mainly been relied upon 
in respect of the present application by 
Mr. Mukhersji, in the able argument he 
has addressed to me on behalf of the 
three accused persons. Mr. Mukherji has 
urged that the action of the learned Magis- 
trate on 18th May, 1931, was one not war- 
ranted by any provision in the Oriminal 
Procedure Code and indeed was not orly 
irregular but illegal. 


In order to ascertain whether that con- 
tention can be substantiated itis necessary 
to examine somewhat closely what it was 
that actually happened when the matter 
came before the learned Magistrate on the 
first occasion. The petitioners’ account 
of it is stated in para. 5 of their peti- 
tion :— 

“On the date fixedifor the hearing of the case, that 
isto say, on 18th May, 1931, when the complainant 
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the Naib Nazir, his witnesses and your petitiogers, 
were in attendance in court, the learned Magistrate 
Mr. A.O. Mukherji on looking into the papers on 
the record made the following order without assign- 
ing any reasons therefor, ‘The accused are released, 
File” 

it is argued on behalf of the petitioners 
by Mr, Muknerji that thatis not an order 
which the learned Magistrate was compet- 
ent to make whder any provision of the 
O1iminal Procedure Oods, and in the cir- 
cumetances, it must be taken in effect to 
have been an order made under the terms 
of 8, 247, Criminal Procedure Code. That 
section reads as follows :— 2, 

«If the summons has been issued on complaint, 
and upon the date appointed for the appearance of 
the accused or on any date subsequent thereto to 
which the hearing may be adjourned, the complain- 
ant does not appear, the Magistrate shall, notwith- 
standing anything hereinbefore contained, acquit the 
accused.” . : ; 

stop there in order to point out that 
Mr. Mukherji has argued that although 
the complainant was in fact present upon 
tne day appointed, there was to all „intenta 
and purposes no complaint before the 
Magistrate and, therefore, the matter should 
have been dealt with upon the footing 
that in the eye of the law there was no 
complainant present and the Magistrate 
ought to have acquitted the accused when 
be made the oraer: ‘the accused are 
released,” and that order ought to be taken 
as equivalent to an order or acquittal, In 
that connexion Mr. Mukherji has relied 
upon tne case of Kolanda Swami Pillai: 
v. kajarathna Mudaliar, 127 ind, Oas, 645° 
(1). ‘nat wasa case in the Madras High: 
Court and the head-note summarized the 
case in these werds ; 

“A judgment-debtor escaped from the custody of’ 
the Amin who had arrested him. The learned Sub- 
ordinate Judge gave permission to the Amin to 
prosecute him. meanwhile the decree-holder com- 
plained and the complaint was erroneously dismissed 
as incompetent, Then the Amin lodged his com 
plaint; Hela that the previous acquittal was an 
eifective bar to the fresh complaint, as the decree- 
holder was competent to make a complaint.” . 

Jackson, J,, 12 the Course ot nis judgment 
gaid ; 

“The Amin could have prosecuted without referen~_ 
ce to the Subordinate Judge and the Subordinate 
Judge simply passed the order departmentally 
giving the Amin a chance of rehabilitating his- 
character. Meanwhile the decree-holder complained, 
When his case came up for trial the court held. 
that his complaint was incompetent and acquitted. 
the accused. He was, no doubt, acquitted owing” 
to the Sub-Magistrate’s total misunderstanding of 
an Allahabad case. ln the present case the decree- 
holder or any other person residing in India was 


(1) 127 Ind. Cas, 645; A. I. R. 1930 Mad. 785; 
(1930) Or. Oas. 896; 32 Or.L.J.27; 58 M. L. 9.5 
579; 31L. W. 755; (1930) M. W. N. 532; Ind, Rul, 
(1930) Mad, 1029. ; A 
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competent to complain, the court was competent 
to try, and the acquittal is an efective bar under 
s. 403, Oriminal Procedure Code,” 

Mr. Musnerji bas also referred to the 
provisions of s. 403, Oriminal Procedure 
Code which enacts that a person who 
has once been convicted or acquitted 
cannot be tried again forthe same offence, 
This in fact embodies the Fnglish principles 
of criminal jurisprudence contained in the 
words “autre fois convict” and “autre fois 
acquit.” Mr. Mukherji has argued that 
the explanation added to the section would 
indicate that only those matters therein 
referred to can be treated as not amoun- 
ting to an acquittal and that, therefore, 
although the order of the learned Magis- 
trate releasing the accused persons was 
not in terms an “acquittal” it must be 
taken as amounting to such. I need 
hardly say that if in fact there had been 
an acquittal within the terms of s. 403, 
without any question, none of theses per- 
sons could have been tried again for 
the same offence. But in the present in- 
stance it is not contended that there was 
anything in the nature of a trial or any 
kind of investigation with regard to the 
facts of the case. The Magistrate said 
that he was not prepared to treat the re- 
port which the Naib Nazir sent to the 
Munsif and the Munsif in his turn for- 
warded tothe Sub-Divieional Officer as a 
proper complaint. Therefore, one must 
hold that on the first occasion, on 18th 
May, 1931, there was no complaint ad- 
dressed to the Magistrate. The Magis- 
trate came to the conclusion that he was 
not in a position to take cognizance of 
the case merely upon the “report” for- 
warded to the Magistrate and accordingly 
he let the accused go but at the same 
time extended to the Naib Nazir an op- 
portunity of putting his grievance in 
proper form and of laying before the court a 
formal complaint. 


Now it seems tome that I must accept 
the explanation of the matter given by 
the learned Magistrate himself both in 
the course of his judgment and in the 
statement which he has made for the 
purpose of the hearing of the present 
proceedings. Taking that explanation of 
the learned Magistrate it appears to me 
that it cannot be reasonably said that he 
“acquitted” the accused persons of the 
charge made against them in the report 
of the Naib Nazir. Onthe contrary what 
he did in effect was, that he declined to 
take cognizance of the matter as it then 


NARUR BARDAÉ V. EMPHROR, 


639° 
stood and stood it -over in’ order 
to give the complainant an opportunity 
of putting forward a complaint in proper 
form addressed to the criminal Oourt in 
the ordinary way. In my opinion the 
order of 18th May, 1931, is much more 
in the nature of an order falling within 
the latter part of 8. 247, Oriminal Pro- 
cedure Oode, which gives the Magistrate 
an option to adjourn tbe hearing of a 
case, when the complainant does not appear, 
to some other day. The actual wording 
of that part of the section is this : 

“unless for the same reason he thinks proper 
Mon the hearing of the ‘case to some other 
ay. 

It may be that because the order does 
not fall exactly within the wording of that 
section that itis proper to deal with the 
matter on the footing that the action 
taken by the learned Magistrate was 
strictly speaking outside the four corners 
of the Oriminal Procedure Oode altogether. 
Wheat he really did in the early stage 
was in effect to say that there was at 
that time nothing before him upon which he 
could properly proceed to put the accused 
person upon trial and thereupon he thought 
fit to givethe complainant an opportunity- 
of altering the actual form of the docu- 
ment which contained a recital of the facts 
upon which charges were to be based, I do 
not think that the matter is really covered 
by the -decision of Jackson, J., in the 
Madras case-to which I have referred be- 
cause the case against the accused persons 
in that case, was actually “dismissed.” It 
is obvious to my mind that in the present 
case when the learned Magistrate made, 
the order of release he had no intention 
whatever of “acquitting” these three ac- 
cused persons of the offences alleged 
against them; on the contrary his real in-- 
tention was that they should ultimately be 
tried for such offence. Therefore although 
there may have been some defect in form 
or even an irregularity in the method 
adopted by the learned Magistrate I think 
I ought not to hold that the accused per- 
sons have been in any way prejudiced or that 
what was done conflicted with natural. 
justice. Upon that view of the matter, it 
would not be right, in any event, that I 
should exercise the power which this Court 
possesses in a matter coming up under 
B. 439, Criminal Procedure Code, for the 
purpose of quashing these convictions on 
account of irregularity. 


With regard to the second point put for. , 
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ward by Mr. Mukherji the position seams 
to be this, The prosecution as I said call- 
ed the complainant himself and three 
other witnesses who were some of the per- 
fons provided by the decree-holder. It is 
said that there were altogether not only 
the five peons who accompanied the Naib 
Nazir but also another Naib Nazir present 
at the time when the three Sardars were 
alleged to have obstructed the complainant 
in the execution of his duty. Mr. Mukherji 
has argued that it was the duty of the 
prosecution to have called those six per- 
sons or at -least some of them, in. addition 
to the several witnesses who were actually. 
called and in support ‘of his :argument he 
called my attention to the view taken of 
the matter by the learned Magistrate who 
tried the case. Upon this point the learned 
Magistrate says: 

“There are two other matters which require con- 
sideration in connexion with this case. These are 
circumstances bearing on the case. One is that the 
five peons accompanying the Nazir, and another 
Naib Nazir going to aneighbouring house to attach 
movables who admittedly saw the occurrence, have 
not been examined inthis case. One of the peons 
‘was present in Court, but still he was not examined. 
The other point is that the names of two of the 
prosecution witnesses, namely, Megh Nath und 
Ohintamani, have not been mentioned either in the 
report of the Nazir to the Munsif which was treated 
as a complaint in the original.proceedings or in the 
petition of complaint in this case. The Nazir was 
asked tc explain these circumstances which are no 
doubt unusual but he failed to explain them satis- 
factorily.” ; 

The learned Magistrate was thea referr- 
ing to the omission of the names of the 
witnesses in the original report. One can- 
not imagine that the Naib Nazir. was himeelf 
asked to explain why the other five peons 
were not in fact put into the witness box. 
He then said: 

“The defence asked me to draw inferences adverse 
to the prosecution from these circumstances, but 
regarding the first point Ithink the peons being 
subordinate to the Nazir are no better than the decree- 
holder's men and the other Naib Nazir being a 
brother officer of the complainant, would not have 
improved the prosecution case, if he had been 
examined. If the complainant cannot be believed 
another Naib Nazir or the subordinate peons are not 
likely to be believed.” 

` Then he says: 

“Tf it was a fact that the witnesses not examined 
would have given a different version of the story, the 
defence might have examined them when a defence 
witness has been examined in the case,” , 
by which he meant, no doubr, that seeing 
that the accused had called one witness on 
their behalf they could have equally well 
chosen to call some of the peons also. 
Then he continues: 

“or the defence could have asked me to examine 
them as.Oourt witnesses, The complainant has said 
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.that he thought it unnecessary or superfluous (9 
examine them in this case.” 

It seems to me that the view taken by the 
learned Magistrate was reasonable in the 
circumstances. The prosecution had called 
four witnesses who testified to the facts 
and they chose to rest their case upon the 
evidence of theses witnesses. The learned 
Magistrate came to the conclusion that 
their evidence was satisfactory and 
worthy of credit and that their testimony 
ought to be accepted. I do not feel 
disposed to hold that the Magistrate was 
bound of necessity to hold that if the other 
Six possible witnesses or some of them 
had been called, their evidence would 
necessarily have rebutted the evidenes of 
the four witnesses actually called. The 
learned Magistrate took this view and I 
agree with him. It could scarcely have 
added much weight to the prosecution 
case if those witnesses had been called be- 
cause their testimony would probably have 
been challenged on the ground that they 
were bound to be partisans for the pro- 
secution. It is obvious that if there had 
been any real reason for supposing that if 
they would not heve given evidence in fa- 
vour of the prosecution it was open to the 
defence to call the three persons or to 
aek for them to be called as Oourt witnes- 
see, It seems to me to put the matter too 
high to suggest that the accused persons 
have any legitimate cause for grievance 
because the prosecution did not elect to 
reinforce the case which they had already 
made, In any event the learned Magis- 
trate appreciated and dealt with the point 
that other witnesses were perhaps avail- 
able yet not called. The learned Magis- 
trate seems to have taken the view that it 
was somewhat abnormal that the other wit- 
nesees were not called, but nevertheless 
having fully considered the matter he. 
came to the conclusion that the absence 
of their evidence did not materially affect: 
his opinion of the case. I am not at all inclin- 
ed to hold that the matter ought to be 
treated as if the evidence of the five per- 
sons who were not called as witnesses 
would necessarily have been contrary to. 
or inconsistent with the evidence for the 
prosecution actually given. It follows at 
any rate the point was fully considered 
by the learned Magietrate. 1t follows there- 
fore that this point is not one of suffi- 
cient gravity as to justify this Oourt 
to say that the conviction of the accused 
wes not in accordance with law or one 
unwarranted upon the facts proved, 
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The last point taken by Mr. Mukherji was 


not included in the original grounds on 
which the petition was based but was rais- 
ed in the course of the argrment, It was 
to the effect that the findings of the learn- 
ed Magistrate were not sufficient to estab- 
lish that any offence under s. 186, Penal 
Code, had been committed. That section 
of course deals with the offemce of obstruct- 
ing a public servant in the discharge of 
his duty. The finding of the learned 
Magistrate commented upon by Mr. Mukher- 
ji isin these words: 

“Apparently the accused forbade the Naib Nazir 
to attach their movables and threatened him with 
violence in order to prevent him from doing so. This 
is tantamount to voluntary obstruction to a public 
servant in the discharge of hislawful duties.” 

Mr. Mukherji has sought to perauade me 
to adopt the view thet the shouts and threats 
uttered by the accused persons ought not 
to beconsidered as constituting a voluntary 
obstruction, it is true that there is some 
authority for the proposition that more 
threats by themselves will not amount to 
obstruction within the meaning of s. 186. 
Mr. Mukherji relied upon the case of Dar- 
kan v. Emperor (2), in which Sir Shadi Lal 
Ohief Justice of the Lahore High Oourt, 
set aside a conviction under s. 186 for the 
reasons which had been recorded by a Ses- 
sions Judge in course of a report made 
inthe case; That Sessions Judge said: 

“All that the Magistrate finds is that Musammat 
Darkan abused the process-server and said that she 
would not let him attach the cattle. Now the word 
“obstruction” as used in s. 186 means “physical ob- 
struction,” 4. e., actual resistance or obstacle put in 
the way of a public servant, The word implies the 
use of criminal force and it appears that mere threats 
or threatening language would seem to be insufficient: 
ror v. Gajadhar (3) and Aijaz Husain v. Empe- 
wor (4).” 

It seems to me however that the question 
of whether an offence under s. 1t6, Penal 
Code, has or has not been committed must 
depend upon the peculiar facts and cir- 
cumstances of each case. No doubtinsome 
instances mere threats may: noi of vhem- 
selves be sufficient. The real queation is 
whether the action or attitude on the part 
of the persons alleged tó have obstructed 
a public servant in the performance of 
his functions was of such a nature as to 
obstruct, that is to say, to stand in the 
way so as to prevent him in carrying out 
the duties which he had to discharge. If 


where it is solely a matter of threats they 
(2) 110 Ind. Oas. 101; A. I. R, 1928 Lah. 
82%; 29 Or L. J. 645; 10 A, L Or R 


(3) 8 Ind. Cas. 823; 140r. L. J. 721. 
(4) 35 Ind. Gas. 973; 38 A. 508; 17 Or. L. J. 413; 
14 A.L, J, 731, 
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-servant particularly 


_taching movables. 
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muét be of such a nature as so to affect 
the public servant concerned as to cause 


MAHADEO PRASAD. 


“him to abstain from proceeding with the 


execution of his duties, if seems to me 
‘obvious that threats of violence made in 


“such a way as to preventa public servant 


from carrying out his duty might easily 
‘amount to an obstruction of the public 
if such threats are 
‘coupled with an aggressive or menacing 
attitude on the part of the persons utter- 
ing the threats and still more so if they are 


‘accompanied by the flourishing or even the 


exhibition of some kind of weapon capable 
of inflicting physical injury. Threats made 
by a person holding an offensive weapon 
in his hand must be taken to be just as 
much an obstruction as that caused by a 
person actually blocking a gateway or 
handling a public servant in a manner cal- 
culated to prevent him from executing his 
duty. It seems to me impossible to lay 
down any hard and fast ruleas to what 
‘does or does not constitute an obstruction 
within the meaning of s, 186, Penal Uode. 
Each-case must he decided upon its own 
particular facts and circumstazces. 

In the present case the learned Magistrate 
has definitely found that the accused per- 
sons threatened the Naib Nazir with 
violence in order to prevent him from at- 
Actually the attitude 
of the accused persons did have the effect 
of causing the Nazir to abstain from at- 
taching the movablee. It follows thece- 
fore upon the view which the learned Magis~ 
trate took as tothe facts that there was 
ample material upon which he could con- 
vict the accused persons of the offeace with 
which they werecharged. In spiteof the 
very forceful argument put forward by 


“Mr. Mukherji on behalf of his clients who 


are the accused persons in these proceed- 
ings, L find myself unable to interfere 
upon any of tho grounds he has put for- 
ward. This Rule is, therefore, discharged. 
N/A. Rule discharged. 





ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 228 of 1930. 
April 8, 1932, 

Boye AND YOUNG, JJ. 

SARJU PRASAD SONAR—PLAINTIFF 
—APPSLLANT 
versus 
MAHADEO PRASAD PANDEY 
AND ANOTHER—DEFENDANTS 
—RE:PONDANTS, 

Agra Tenancy Act (II of 1901), s. 199—Revenue 
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Court deciding question of title—Whether civil Court- 
—Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Competency of first court totry subsequent 
sunt. 

The terms of s. 199 of the Agra Tenancy Act of 
1901, donot contain anything to justify the sugges- 
tion that the Revenue Court deciding a question of 
title should be deemed to be a civil Court. There 
is nothing in it more than a statement of procedure 
to be followed and even ifthe Revenue Court might, 
for the immediate purpose, be deemed a civil Court, 
it does not become a civil Court competent to try 
ves suit for the purposes ofs.11, Oivil Procedure 

ode, 

Under s.11, Civil Procedure Code, before a matter 
can be held to be ves judicata it must be found, 
among other things, that the first Court was com- 
petent to try the subsequent suit and not merely 
an issue in that suit. Kub Lal v. Gulzari Lal (1) 
and Baru Mal v, Sunder Lal (2), referred to. [p. 
642, col, 2.) 


Second Civil Appeal from the decision 
of the Subordinate Judge, Basti, dated 
the 22nd November, 1929. 

Mr. N.Upadhiya, for the Appellant. 

Mr. P. L Banerji, for the Respondente. 


Judgment —This is a plaintifi’s appeal 
arising out of a suit for money on a -mortg- 
age, It would appearthat Mahadeo Prasad 
executed a usufructuary mortgage on tke 
10th June 1889, in favour of Sarju Prasad, 
who lost posgession and has brought the 
‘present suit, No question is really material 
in the matter, except the single question 
of whether the suit is barred as res judic- 
ata. There were two previous decisions 
which were said to bar the present suit; but 
in this appeal we are concerned with only 
one of them that of a Revenue Oourt. 
Mahadeo Pracad had brought a suit against 
Sarju Prasad in the Revenue Court to eject 
him from a plot. Sarju Prasad pleaded 
that he was a mortgagee, and his plea was 
rejected and Mahadeo's suit decreed. It was 
contended in the present suit that this ques- 
tion of whether Sarju Prasad was a mortga- 
gée or not having been decided against him 
by. the Revenue Oourt, the matter was res 
juaicata. Both courts have held that the 
suit was barred, E3 

We are of opinion that the answer is to be 
found in the plein terms of s. 1], and 
whether or not in some special types of cases 
a suit may te held to be barred, as it is put 
sometimer, by an extension of the principle 
to be found ins. 11, wecan see na poseible 
ground for going beyond the section in the 
present case. A careful reading of s. 11 
makes it, in our view, perfectly plain that 
before a matter can be held to be res judicata 
it must be found, among other things, that 
the first court. was competent to try the 
‘subsequent suit, -Whether we take the 
words “competent to try such subsequent 
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.tent to try the subsequent suit. 


141 I. Ò. 
suit,” or the words “competent to try *the 


suit in which such issue has been subsegu- 
ently raised,” it must be found that tbe 


first court was competent to try, not merely 
-a subsequent 


issue but the subsequent 
“suit.” 

Now itis manifest that in the present 
case while the Revenue Court was competent 
to try the issue as to whether Sarju Prasad 
was a mortgagee or not, it was not compe- 
One of 
ue, sitting with another Judge, considered 
this point in Kub Lal v. Gulzari Lal (1). 
We have been referred by Counsel for the 
respondents to the decision in Baru Mal v. 
Sunder Lal (2). We do not consider, 
however, that this question was there 
directly considered. In that case in a 
previous suitin the Revenue Oourt the 
defendant had sued to eject the plaintiff, 
and the question of propriatary title rose 
based upon the sale-deed which was the 
basis of the second suit. It was pointed 
out that the Revenue Court could in the 
first case have adopted one of two courses; 
that “it might have referred the parties to 
the civil Court “or” it might have constituted 
itself a civil Court and tried the question 
itself.” In fact the Revenue Court did not 
refer the parties to the civil Court, but tried 
the question of title itself. The learned 
Judges remarked: 

“The decision in that suit must be deemed to be 
the decision of a civil Court. . . . The question 
of the plaintiff's title must be deemed to have been 
decided in that suit . . . As we have stated 
above, the court, in the previous suit, was, by reason 
of the action taken by it, equivalent to a civil Court 
which could have tried the subsequent suit.” 

Weare unable to find in the terms of 
s. 199 of Act I of 1901 anything to justify 
the suggestion that the Revenue Oourt 
deciding a question of title “must be deem- 
ed to be a civil Oourt.” Section 199 (3) 
merely says that the Revenue Court, if it 
decides to determine the question of title 
itself, “shall follow the procedure laid 
down inthe Oode of Oivil Procedure for 
the trial of suit, and, notwithstanding 
anything contained in s.193 of this Act, 
allthe provisions of the said Oode shall 
apply to the trial of such question of 
title”. 

There is nothing in this more than a 
statement of the procedure to be follow- 
ed. 

But even if it be conceded that the 
Revenue Court might for the immediate 

(1) 100 Ind. Cas. 601; 25 A.L. 3.564; L.R.8 A. 
101 Rev.; A, I. R. 1927 All. 297. 

BE Ind. Ces, 155; 21 A. L. J, 330; A, I. R, 1924 
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“purpose he deemed to be a civil Court, there 
does not appear to-be any basis for the sug: 
gestion that it becomes a civil Oourt 
competent to try any particular whole 
suit, or anything more than, at most, 8 
civil Court competent to try a particular 
issue of title. ° 

If we were fully satisfied that the learned 
Judges had had in view the point to 
which we have referred earlier in this 
judgment, we should perhaps have deemed 
it advisable togend this case for considera- 
tion by a larger bench. But in fact there 
is throughout the judgment nothing to 
indicate that the learned Judges’ attention 
was particularly directed to the words, 
“competent to try such subsequent suit or 
the suit” etc, It is true that they used the 
phras3 “could have tried the subsequent 
suit,’ bus there i3 nothing tə show that 
their attention wag particularly directed to 
the difference between ‘‘compstent to try 
the subsequent suit” and “competent to try 
the subsequent issue.’ We have been 
referred to certain other cases, but the 
two that we have mentioned are the only 
two which may ba considered to be more 
or leeadirectly in point. The trial Vourt 
having decidei the whcle case, we set 
aside the decree of the lower Appellate 
Court and directit to re-admit the appeal 
under its original number and to dispose 
of itaccording tolaw, The appellant will 
have the costs of this appeal. . 

N/a | Decree set aside, 
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PESHAWAR JUDICIAL COM- 
MISSIONER’S COURT. 
First Oivil Appeal No, 92-18 of 1931, 
October 13, 1931. 
FnAsER, J. O, AND BAADUDDIN, A. J.O. 
FAQIR MOHAMMAD—DeEranpantT— 
APPELLANT 
versus 


KALA KHAN—Puaintiz¥—RasPonDENT. 

Punjab Pre-emption Act (Iof 1918), 8. 19100), 
thirdly—'Owner of an estate’, meaning of—Owner of 
agricultural land which has been built wpon—Right 
to pre-emption. 

The expression ‘owner ofanestate’in s, 15 (¢). 
thirdly, of the Punjab Pre-emption Act, does not 
necessarily mean the owner of agricultural land in 
the estate. Ifa person owns property which is 
assessed to land revenue,and for which as an owner 
he is ‘responsible to pay the amount assessed, he is 
an owner within the meaning of the clause. 

Therefore, the owner of land which was once 
agricultural but which has been built upon and 
which has in consequence been included in a sepa~ 
rate revenue record kept for lauds built upon is 
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still an ‘owner of estate’ within the meaning of tha 
said clause. Mohamad Saidv. Shah Nawaz (1), dis- 
tinguished, Narain Singh v. Gopal Singh (2), J owala 


Singh v. Tara Singh (3), Phallu v. Mukarrad (4) and 
Salamat Rai v. Kanshi Ram (5), referred to, [p. 645; 


col. 1,3 < a 
First Oivil Appeal from the decree Tol 
the Senior Sub-Judge, Peshawar, dated 
the 27th April 1931. 
i Pandit Mool Chand, R. 9. for the Appel- 
ant, é 
Kazi Mir Ahmad Khan, K. 8. for the 
Respondent. - . 
Judgment, —Faqir Mohammad vendee, 
who is a Pathan landowner of villaga Paoka, 
purchased 3likanals 19 marals of Shahnahri 
garden land situated within the limits of 
village Dheri Baghbanan for Rə 9,200. 
Kala Khan, a proprietor of Dheri Bagh- 
banan sued to pre-ampt this land and on 
27th April last was granted afdecree by 
the Senior Sub-Judga, Peshawar, on pay- 
ment of Rs, 6,500. From this decree the 
plaintiff and the vendee have both appeal- 
ed, and the two appəals will be coverad by 
this judgment. 
Previous to the purchase now in suit, 
Faqir Mohammad purchased a serat within 
the limits of Dheri Baghbapan. The land 
under this serai was formerly agricultu-, 
ral land and wasassessed to land revenue. 
In the Record of Rights fof 1895 it was- 
entered at Khasra No. 129,the total area of. 
which wasl4kanals L1 marlas Portionof, 
it came under Abadi in 1905, but by 1921 
the whole of it was built upon. During: 
the present settlement in the Record of 
Rights for the whole village it was allotted 
Khasra No, 273. According to the new 
rules a separate record . was prepared, 
which included only plots which had been. 
built upon, and therein the serai was 
given No. 299. inspite of the fact that 
these plots have been built upon, their 
liability to pay revenue has not been remit- 
ted, and the owners of the buildings are 
still liable to jpay land revenue, The 
total land revenue assessed on the village 
is Rs, 3,050, and inthe separate record 
for the plots which have been built upon 
assessment is shown at Rs, 404, and the 
remaining Rs. 2750 ie entered in the Record 
of Rights for therest of the village. The- 
first contention raised before us by the 
plaintiff pre-emptor is that because there 
are; two Record of Rights, wa must take 
it that the Record of Rights including 
plots which are under buildings is for 
an eatate which is separate from the rest 
of the village. Wears clearly of opinion 
that this contention is without substance 
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snd cannot prevai). In both the Records of 
Rights’ the “hadbast” number is one and 
thatis the revenue unit. In the Record of 
Rights for agricultural land alithe plots 
which have been built upon heve heen 
entered. Thcugh against themthe amount 
of revenue bas‘rot teen noted, but they 
are shown as ‘ghair mumkin makan". Ac- 
cording to rules at presentthe land which 
is built upon still continues to pay revenue 
and therefore for convenience sake s separ- 
ate record including all such lands 
was prepared. This is merely sup- 
plementary to the other and is not a separate 
Record of Rights. Simply because a se- 
parate record was prepared, it does not 
make the various plots dotted about the 
whole village constitute an estate different 
from the main village. Though the re- 
cord for the -building sites mentions the 
amount of land revenue as Re. 300, we are of 
opinion that theoretically the owners of these 
plots continue to be jointly liable for the 
whole amount assessed on the village, that 
is to say, Re. 3,050. We, therefore, hold 
that for the purposes of revenue law as well 
as for pre-emption purposes there is only 
one estate and that is the estate of Dheri 
Baghbanan, which includes the land under 
the serait ds well. 

“The position taken up by the vendee is 
that as the right of pre-emption is to be 
regulated by s. 15 (c) (thirdly) that is to say, 
in the owner of the estate, he is as much 
an owner of the estate as the pre-emptor, 


and therefore the latter has got no pre- 


ferential right. This contention was dis- 
allowed by the leaned trial Judge cn the 
authority of a ruling of the Lahore High 
Court reported as Mohamad Said v. Shah 
Nawaz 60 Ind. Oas. 5£0 (1). That case has no 
relevancy direct or indirect to the facts of 
the present case, There the land which was 
the ceubject: matter of suit was formerly asses- 
ged to land revenue, but had been brought 
under buildings and the contention raised 
was that it was not agricultural land, and 
consequently preemption as regards it 
could not be regulated by the rules govern- 
ing agricultural land. Ing, 15 we find that 
the right of pre-emption in respect of agri- 
cultural land and village immovable property 
is provided for. In clauses (a) and (b) the word 
“land: is used, which is the subject-matter 
of the right of pre-emption, Similarly cl. (e) 
deals with the eale of land. Itie, however, 
to ke obeerved that while the pre emptor 
in cle,’ (a) and (b) firstly need not be an 
owner of land himself, as the pre emptive 
(1) 60 Ind, Oas, 980. 
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right therein is given to him by virtue of 
his rights of inheritance, in the remaining 
clauses of eub s. (b) he must be an owner 
of land, that js to ssy, of sgriculturs] land. 
In cubs (e) the first clause by ite very 
wording and in the nature of the thirg 
sold requires that the pre-eemptor must 
be the owner of agricultural land, but in 
elsuses secondly and thirdly it will be seen 
that the words used are “in the owner of 
the Kandi” in the one instance and “in the 
owner of the estate” in the other. The 
question for consideration is as to what 
is the mesning of the “owner of the estate.” 
According to plaintiff's Counsel's interpreta- 
tion an owner of tre estate means an owner 
of the agricultural land in the estate, but 
for this no direct authority has been cited, 
On the other hand, there is authority for 
the contraiy view. The phrase “owner of 
the estate’ has obviously keen taken from 
the revenue point of view, and there isa 
cloge association between an owner and the 
liability to pay revenue. Ifaperson owns 
property which is ascessed to land revenue 
and for which as an owner he is responei- 
ble to pay the amount assessed, we see no 
difficulty in holding bim sn owner of the 
estate. In Narain Singh v, Gopal Singh 
(2) a Bench of the Punjab Ohief Oourt 
remarked: 

“We think that the proper view is to take the 
words used in their generally accepted meaning as 


. understood in the revenue literature and as connoting 


exclusively what is usually described as the proprie- 
tary bedy of the village”. 

This is precisely the view which was 
taken by the Lahore High Court in 
Jowala Singh v. Tara Singh (3), wherein 
the definition of the terms “Jand-cwners" 
or “land-holders’ as used in the old 
Punjab Laws Act given in Phallu v. 
Mukarrab (4) was adopted, and it was held 
that both these terms, which were equiva: 
lent toan owner in the estate, meant the 
proprietary body who pay the land revenue 
assesced cn the estate. It was further 
observed that the very definition of the 
estate as given in the Land Revenue Act 
pointed to the clore connection that exists 
between the village, for the large majority 
of estates are villages, and the revenue. 
Here though the land has been built upon, 
it hes still to pay revenue and Faqir 
Mobem mad, as owner of the serai, is liable 
to the exlent of Rs. 2-11-9 for hia share. 
He ie, therefore for the purposes of Jand 

(2) 20 Ind. Cas. 2; 106 P. R. 1913; 167 P: W.R. 
1913; 252 P. L. R. 1913, 

(3) 57 Ind. Cas. 159; 1L, 503; 2 U.P. L. R. (L) 
122; 2 Lah. L. J. £65, 

(4) 153 P, R. 1888... 
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revenue included in the proprietary body 
of the village and canclaim to be an owner 
in the estate. The same conclusion was raach- 
ed by Ohevis, J., of the Panjab Chief Court 
in Salamat Rai v. Kanshi Ram 45 Ind. Cas. 
887 (5). There a person purchased agricul- 
tural land assessed to revenue and enclosed it 
by. walls and used it as an iron store. Tt ceased 
to be agricultural land, but still paid the land 
revenue and it was held that he was a 
Khewatdar, and as such, owner of the estate. 
The learned Judge observed: — 

“Here plaintiff has bought agricultural land assessed 
to revenue'and has become one of the khewatdars. 
Tt is true that the area is small and that he only 
pays a few annas as revenue, but still he is a 
a khewatdar and so, I think, he must be recorded as 
an‘owner of the estate. Tcan see no good reason for 
holding that he did not become such an owner 
because of his purpose in buying i. e, to build a 
house or that he has ceased to be such an owner by 
the facts that he has walled off his land and stores 
iron there". 

On a review of the authorities above dis- 
cussed, we have come to the conclusion 
‘that the contention raiséd by the vendes, 
Faqir Mohammad, is well founded and must 
prevail and in view of the provisions of 
6.14 of the Act, it dozs not lead to any 
undesirable results, As plaintiff's right to 
Claim pre-emption comes under cl, (c) third- 
ly, and for that purpose the vendee is as 
much an owner of the estate as the plaint- 
iff, it tollows that the plaintiff cannot claim 
preferential right, In view of this finding 
itis not necessary for us to entexinto the 
question of market value or the amount of 
damages allowed for cutting traea. The 
result is that Faqir Mohammad vendee's 
appeal is accepted and plaintiff's shit is 
dismissed with costs throughout. Kala 
Khan vendee's appeal fails and is hereby 
dismissed with costs, 

A. é Appeal accepted.. 

(5) 45 Ind. Oas. 887. 


ALLAHABAD HIGH COURT. 
‘Latters Patent Appaal No. 38 of 1931. 
May 20, 1932. 
SULAIMAN, O. J. ano MuKERII, J, 
Lala MAHADEO PRASAD AND aN THE2 
— DAPENDANTS —APPELUANIS 
VeTSUus 
Pandit SARJU PRASAD AND OTHERS 
—PLuNIIFFI—RESPINDENT . 
Damages—Accumulation of water in trench— 
Damage to adjacent owner's wall— Right to damages. 
Where the defendant duga trench adjoining the 
wall of the plaintiff's house, though oa his own 
land, and as he failed to cover it properly, rain 
water accumulated in the.trench and it percolated 
through the soil into the. plaintiff's ground and 
causad damage to the wall: 
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Held, that the plaintiff was entitled to recover 
damages from the defendant. Broder v. Saillard 
(3) and Whally v, Lancashire and Yorkshire Railway 
Company (5), referred to, Rylands v. Fletcher (2), 
considered and applied, Mohanlal-Maganlal Sha v. 
Baijiv Kore (1), dissented from. 

The judgment appəaled from was as 
follows: | 

Young, J.—This is a second appeal from 
the Court ofthe additional Subordinate 
Judge of Allahabad. The plaintiffs brought 


the suit for damages. 


They alleged that the defendants had dug 
a trench on their owna laid bat adjoining 
the wall of the plaintiffs’ house so thatthe 
foundations of the plaintiffs’ house were 
uncovered, and it being the rainy season, 
rainbad accumulated jo the trench and 
‘had percolated into and under the founda- 
tions of the plaintiffs’ house, so that damage 
had been caussd to the walls and floora of 
their house. The lower Appellate Oourt 
came to a conclusion in law that the defend- 
ants were not liable; but failed to come toa 
conclusion on the facts of the cass, The 
plaintiffs have appealed. I remanded the 
case to the lower Appellate Oourt for find- 
ings on the questions of fact which arose 
in the case. Those findings have now been 
returned. Thelower Appellate Oourt has 
found ia fact that damage to the extent of 
Rs. 200 was caused tothe plaintiffs by the 
accumulation of rain water in the trench 
dug by the defendants, that the trench had 
baen dug to the depth of from 4to6 fest 
and was in some places deeper than the 
foundations of the plaiatiffa’ wall, and that 
no proper precautions had baen taken by 
the defendants to prevent rain water from 
accumulating in the trench. No question 
arises in this case as regards the removal of 
the lateral support to the plaintiffs’ land. 

On the findings of fact, which are binding 
upon this court, the question arises as to 
the legal liability of the defendants. This 
raises an interesting question of law. 

There does not appear to be any authority 
on this point in this High Court. The 
Bombay High Court, however, on precisely 
similar facts, has cme to the conclusion 
that the defendants would not be liable: 
Ses Mohanlal Maganlal! Sha v, Batjivkore 
(1) However, the Madras High Oourt’ has 
doubted the desision in the Bombay cais 
and for reason whish J shall hereafter give, 
Lam with great respect, of the opinion thas 
that case was wrongly decided. 

Is is contanded on bsahalf of the defend- 
ants that aman may do anything ha likas 
with his own land so long ashe i3 using 

(1) 28 B. 472, 


646 


the land for a proper purpose; and if in that 

user of his land he does anything which 
~ occasions damage to the proprietor of 
neighbouring land, he isnot liable: that is, 
taking the facts of this case, that any owner 
of land may dig a trench which may 
entirely uncover the foundaticns of hia 
neighbour's house, leave that trench 
unguarded so thatin the rainy season the 
trench may become filled with water to such 
an extent that his neighbour's house may ba 
cow pletely destroyed and yet he would be 
under no. liability for the damage thua 
caused, This seems to me to be an 
extraordinary proposition, which I could 
only support on the clearest possible 
authority. The defendants’ contention ia 
based upon the distinction drawn in the 
well-known case of Rylands v. Fletcher (2) 
between the natural and non-natural user of 
property. It is said that Rylands v. 
Fletcher (2) lays down that so long as there is 
& natural user of property the owner of that 
property may do anything he likes on that 
property even although his act occasions 
damage tohis neighbour, However, it has 
never yet been defined in any case of which 
1 have knowledge’ what is a natural and 
whatis not a natural user of land, Is ita 
natural use of land to build ashouse upon il? 
In one sense it undoubtedly would be. But 
equally there could be no more natural use 
of land than putting cattle to grez3 upon it; 
yet it has been held that if cattle so placed 
upon ‘land stray and do damage to 
neighbouring property, the owner of the 
land is responsible. In my opinion, from a 
consideration of the authoritie?, a natural 
user òf land in the rule in Rylands v. 
Pletcher (2) is confined to the use of theland 
in its natural ‘condition, with the exception 
perhaps of those cases which deal with 
mining opefations, to which different con- 
siderations apply. Where any alteration is 
made’ from the normal in land, in my 
opinion, thé owner of that land is liable for 
any damage which may accrue to his 
neighbour, if there has been want of care by 
the land-owner’ in making the alteration, 
In my opinion, the rule in Rylands v. 
Fletcher (2) has really no application in acase 
of this sort. ‘The ordinary rule of law “Sic 
ulere tuo ui alienum non laedas” applies to 
and governs this case. This principle has 
been applied in England in two cases 
which were decided after Rylands v. 
Fletcher (2) Thev are Broder v, Saillard (3) 
san (1868) 3 H. L. 330; 37 L. J. Ex. 161;19 L, T. < 


6] (1876) 2 Oh. D,.692;45 L, J. Oh. 414; 24 W. R. 
10L o 


_ MAHADEO PRASAD V. SARJU PRASAD, 
and Hurdman v. North Eastern Railway 
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Co, (4). In the former case there was some 
made earth, that is a heap of earth not 
naturally there, but which had been placed 
there by the’ defendants oor their pre- 
decessors-in-title near to the plaintiff's house. 
That earth collected water which in due 
course caueed dampness in the plaintiff's 
house, The Master of Rolls in his judg- 
ment came to the conclusion that the 
plaintiff must succeed. He says at page 
700*:— re 

“But however it comes (i.e, water) if it comes 
through an artificial work which collects it in the 
nature of a large artificial sponge, which absorbs it- 
and keeps it together until it oozes out by reason of 
the nature of the sponge, it appearsto me I have to. 
say that an artificial work,a work made by man, is a 
work which if it causes a nuisance isa thing for which 
the owner of the land is responsible”. e 

It might have been argued in that case, 
that the defendants had made a perfectly 
natural use of their own land; but apparent- 
ly it was not thought useful to advance any 
such argument, In thesscond cess alluded. 
to above, the facts were that the surface of 
the defendants’ land had been artificially 
raised by earth placed upon it, that rain 
had fallen and been absorbed by the earth 
and that because of that the rain water had. 
percolated through the wall of the plaintiff's 
house and caused damage. The Court of 
Appeal decided in that case that an action 
would lie. Lord Justice Cotton in his judg-. 
ment approved of the decision in Broder y, 
Saillard (3) and laid it down that: 

‘if anyone by an artificial erection on his land 
causes water, even though arising from natural rain- 
fall only to pass into his neighbour's land and thus. 
substantially to interfere with his enjoyment he will 
be liable to an action at the suit of him who is sọ- 
injured”, or : 

The learned Lord Justice distinguishes 
this case from those cases dealing with 
mines, Itmight be suggested that there 
is a further distinction in the mine cases, 
namely that the plaintiff in those cases had 
altered the natural condition of the land 
himself by excavating the minerals, and, 
therefore, that he mightbe said to have 
brought the damage upon his own head. 


. A mine owner might guard himself against 


percolation of water from a neighbouring 
mine. by leaving sufficient barriers of coal 
between the two mines, If he likes, on the 
other hand, to take away in the course of his 


- miniog operations all the coal in the scams 
- he cannot complain if his neighbour does 


the same. Lord Justice Uotton in this case . 

laid it down that if a person by artificia] 
(4) (1873) 3 O. P. D. 168;47 L. J. O. P. 368; 88 ~ 

L. T. 339; 26 W. R. 489. , 
*Page of (1876) 2 Oh. D.—[Ed.] 
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means allowed things in themselves 
inoffensive to pass into a neighbour's 
property tothe prejudice of his enjoyment 
thereof, then he would be liable for the 
damage occasioned. The digging of a 
trench, asin the case under discussion, is 
undoubtedly artificial. There is no diffe- 
rence in principle betwegn an artificial 
erection and an artificial excavation, In 
both instances thelegal maxim alluded to 
above would apply. Sea also Whally v. 
Lancashire and Yorkshire Railway 
Company (5). My opinion, therefore, is that 
ifa landowner digs a trench, and by 
failing properly to cover it, permits water to 
accumulate in the trench in such quantities 
that it naturally percolates through the soil 
into his neighbour's ground and damage is 
caused thereby, he is responsible for all the 
damage so caused. There can be no doubt 
in this case that the defendants were 
negligent in not taking care ina period 
such as the rains in India to cover up their 
trench and that the defendants’ negligence 
was the occasion of the damage to the 
plaintiffs’ house. The defendants could 
have prevented the damage and they owed 
a duty to the plaintiffs to take care. Under 
the ordinary law of tortthe plaintiffs are 
entitled to recover from the defendants the 
damage so caused. The appeal is allowed 
and judgment will be entered for the plaint- 
iffs for the sum of Rs, 200 with costs. 

Leave is granted to the defendants to file 

a Letters Patent Appeal. 

_ Letters Patent Appeal against an order of 
Mr. Justice Young dated the llth 
of May 1931, under s. 10, Letters Patent, in 
S, A. No. 260 of 1929, 

Messrs. N. P. Asthana and 
for the Appellants, 

` Mr. Shiva Prasad Sinha, 
dents, 

Judgment.~-Thisis an appeal against 
the Judgment ofa learned Single J udge of 
this court. It was held by the learned 
Judge that where a neighbour digs atrench 
in the rainy season near the foundation of a 
kuicha house owned by the plaintiff, and 
rain water accumulates in the trench, with 
the result that the foundation of the plaint- 
iff’a kutcha wall collapses, the plaintif is 
entitled to recover damages from the 
defendant. We are of opinion that the 
decision is very sound, and we have nothing 
to add to the judgment of the learned Single 
Judge, The use ofthe lend by the defend- 
sut was not ordinary use, He might have 


(5) (1884) 13 Q. B. D. 131; 53 I. J. Q. B. 285: 50 
L. T. 472; 32 W.R.711; 48 J, P, 500, Q. B. 285; 


Shabd Saram, 
for the Respon- 
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dug the trench, but it was his duty to 
prevent the rain water from accumulating 
in the trencb. His failure to do so was 
negligence for which he must be held 
responsible, and this has been found as a 
fact. We dismiss the appeal with costs. 
N/A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Oriminal Revision No, 268 of 193z. 
May 23, 1932. 
PANOKRIDGE, J, 

HATU NAIK AND oTarrs—Petitionggs 


versus 
EMPEROR—Opposrre PARTY, 

Bengal Embankment Act (II of 1882), 8.76, el. (b) 
—Existing embankment’, meaning of—Permission 
of Collector for repairs—Necessity of. 

‘Existing embankment’ in s.76, cl. (b) of the 
Bengal Embankment Act, 1882, means the embank- 
ment as it existed at the date when the additions 
were made, and permission of the Collector ig 
necessary even for repairs if these repairs involve 
additions to the embankment in the state that it 
is in when these repairs begin. Ramnath Pandit v. 
Emperor (1) and Emperorv. Lakshi Kanta Hazra 
(2), referred to. 


Messrs. Narendra Kumar Bose and Saroj 
Kumar Maity, for the Petitioners, 

Mr. D. N. Bhattacharji, for the Crown, 

Judgment.—A point of some import- 
ance israised by this Rule. That point 
is indicated by ground No, 3 which isin the 
following terms.— 

“For that inthe absence of any evidenceas to the 
original height ofthe bundh the conviction is bad in 
law”. 

It appears that petitioner No. 23, Pulin 
Behari Datt is one of the owners of an 
embankment called the Taladiha zamindart 
embankment which is situated in an area 
in respect of which a notification has been 
made under s. 6, Bengal Embankment Act, 
1882. The date of this notification is llth 
March, 1901. In 1926 there were floods of 
ofexceptional gravity in the District of 
Midnapur; as a result of these floods the 
embankment was breached at several 
places. Petitioner No. 23 and also some 
of his tenants applied to the Oollector 
for permission to repair the bund up to 
the old level. The Collector on 5th 
April, 1928, gave permission to repair the 
breaches up to the level of 19. A further 
application was made on 4th January, 1929, 
to the Collector asking him to give permis- 
sion to raise the bund to the original level 
which was alleged to be more than 19’, 
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On 23rd" April, the Oollector gave permis- 
‘sion for the bund to be repaired to a level 
of “19° for the lst mile, 20° for the 2nd mile, 
and 2)" for the 3rd mile and 22° for the 4th 
mile. There is evidence to the effect that 
all the petitioners with the exception of 
petitioner No. 23 were scen working on the 
bund with the result that it was raised 
to levela in excess of those prescribed by 
the Collector’s order. There is also evi- 
dence thet persons working onthe bund 
refused to obey the Irrigation Department 
Officer who called upon them to desist, 
Further there is the evidence of a 
P. W. D. Surveyor that various sections 
of the bund have been raised to heights 
exceeding those for which the Collector 
has granted permission. On these mate- 
rials the petitionera were eerved with 
notices alleging that they had raised the 
embankment above the original level. 
The notices further informed them that 
unless they levelled down the embankment 
by a certain date they would be prosecuted. 
Nothing was done by the petitioners and 
in due course they were prosecuted 
. and convicted by the learned Megis- 
trate of an offence punishable under 6, 
76 (b), Bengal Embankment ‘' Act, 
namely, of having without previous 
permission of fhe Collector added to en 
existing embankment and petitioner No. 23 
was ordered to pay a fine of Rs, 30 or in 
default to suffer rigorous imprisonment 
for one month and the other 
petitioners were ordered to pay a 
fine of Re. 15 each or in default to 
suffer rigorous imprisonment for a fort- 
night. The Magistrate further made an 
order under £. 79 directing the petitioners 
to remove the addition made -to the 
zamindari embankment beyond the per- 
missive level sanctioned by the Collector 
within one month from the date of the order. 
The petitioners then moved the High 
Court and it appeared that the proceedings 
before the Magistrate had been vitiated by 
certain irregularities of procedure. The 
High Court sccordingly set sside the 
convictions and ordered the petitioners 
to be retried, the retrial io Fegin from the 
stege immediately preceding the examina- 
tion of theaccuced persons under s. 242, 
Oriminal Procedure Code, The petitioners 
were retried and wereagain convicted, 
The: learned Magistrate sentenced peti. 
tioner No. 23 to pay a fine of Rs. 40 or in 
default to suffer rigorous imprisonment for 
-one month andthe other petitioners to 
pay a fine of Re,20each .or in default to 
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undergo rigorous imprisonment for one 
week. It is against these convictions and 
sentences that this Rule has baen obtained. 

Now Mr. Basu maintains that there is no 
evidence to prove what the original level 
of the bund was. There certainly is evi- 
dence to show what the level of the 
bund wasin 1926 and the trying Oouri 
has arrived at a finding on the matter, 
namely, thatit was below 1y‘5'for the lst 
mile and below 2%’ for the 2nd, 3rd and 
4th miles. These levels have bean exceed- 
ed in consequence of the work which is 
said to have been done by the petitioners. 
Mr, Basu argues that this is not enough 
and he says that “existing embankment” 
must be taken tomean an embarkment 
as it existed at the date of the notification, 
thet isto sayin 1901. There is admitted- 
ly no evidence on the record a3to the 
stateof things in that year. I find myself 
unable to agree with thie consiraction of 
the section, Authority is against Mr, 
Basu, In tho case of Ramnath Pandit v, 
Emperor (1), Halmwood and Sharfuddin, 
JJ., held that “existing embankment” in 
cl, (b) s.76 bears the same interpretation 
as “existing embankment’in cl. (a), that 
isan embankment existing at the time 
the addition is made. Following that 
case Richardson and Shamsul Huda, JJ., 
in the case of Emperor v. Laksiit Kanta 
Hazra (2), expressly laid down that “exist- 
ing embankment” means the embank- 
ment existing when the addition is 
made and not the embankment as 
it existed at the date ofthe notifi- 
cation under s.6, As against these authori- 
ties Mr. Basu has relied on the judgment 
of M, N. Mukerji, J., in dealing with two 
unreported cases: References Nos. 48 and 
49 of 1929. In those cases Mukerji, J. 
sitting singly accepted the references 
made by the learned Sessions Judge of 
of Midnapur and set aside the convictions 
unders, 76 (b). 

No reasons, however, are given for the 
decision and the letter of reference raises 
several points any oneof which if accepted 
would justify the court in.setting aside 
the conviction. Theonly relevant paragraph 
inthe letter of reference is para. (c) 
where the learned Judge submits that 
unless there ba evidencs a3 to what the 
height was before the additions, and the 
height after the additions thera cau bano 
ae? Ind. Oas. 360; 38 O. 413; 12 Or. L.J 


‘(2) 50 Ind. Oas. 669; A. I.R, 1919 Oal. 669; 46 O. 
ee 23 O. W. N. 572;29 O.L. J. 323; 30 Or,L. J, 
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Gonviction!under s. 76 (b), Act 11 of 1882 That 
doea not imply that the learned Seesions 
Judge is putting forward a submission 
that the state of things to ba considered 
is the state of things at the date of the 
notification. Nor does the judgment of the 
court imply that it accepted the view 
for which Mr. Basu has baen arguing. Oa 
this point it is really sufficient if J say I 
I cannot accede to the petitioners’ argu- 
ment, namely, thatthe petitioners were 
entitled toraise the bund to the height 
to which it was in 1$01 and there being 
no evidence of its height in that yaar 
there is nothing to show that that height 
has bean exceeded. I think I should add 
thatealthough the view put forward by 
Mr. Bhattacharji for the Orown may lead 
to certain difficulties, it appears to me 
to be the right one, namely, by ‘“‘exist- 
ing embankment” is meant the embank. 
ment as it existed at the date when the 
additions were made, that is to say, that 
permission of the Oollector is necessary 
even for repairs if these repairs involve 
additions to the embankment in the state 
that it is in when these repairs begin 
whether the department would ever com- 
mence proseedings against persons who 
have merely restored the bund to the 
state it wasin before it was damaged is 
a question on which [ do not feel called 
to express an opinion. But having regard 
tothe language of s, 76 (b) and the 
authorities I feel constrained to hold that 
Mr. Bhattacharji's construction is the 
correct one. 

I do not think that there is any sub- 
stance in any other of the grounds raised 
by the petitioners, I think there is ample 
material on the record from which the 
court could infer that petitioner No. 23 
was a party tothe illegal raising of the 
level of the bund even though none of 
tke witnesses called could swear to having 
seen him working on the site. Similarly 
I gee no reason why tke ordermade under 
s. 79 of the Act should beset aside. In 
these circumstances the Rule must be 
discharged and the convictions and centen- 
ces affirmed. 


N/A, Rule discharged. 
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LAHORE HIGH COURT. 
Mis¢ellaneous Civil Petition No. 
315 of 1982, 

December 16, 1932. 

Aana HAIDAR, J. 

“ BHAMAS-UD DIN ano orages— 

PLAINTIFF3— PETITIONERS 
versus 

SANT RAM AND oTaERs— 

De FENDANT3—REIPINDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 1, 
O.XLIV, +. 1, proviso—Decisions as regards contents of 
proviso left open for final disposal —Application 
under O. XLI,7. 1—Opposite party, if can be heard 
as to whether judgment was contrary to law. 

In an application under O. XLI, r. 1, Civil Proce- 
dure Code, the opposite party can be heard on the 
question of whether the judgment sought to be appeal- 
led against was contrary to the law or to some usage 
having the force of law, or was otherwise erroneous or 
unjust,even after admission of the application if 
on admitting the application the court had not given 
any decision as regards the contents of the proviso to 
O. XLIV, r. 1 and this question was left open for 
final disposal after notice had been served upon the 


respondents. 

Petition under O. XLIV, r. J, Oivil 
Procedure Code, for leave to appeal in 
forma pauperis inthis Oourt, 

Original Suit No. 64 of 3931 decided by 
the Senicr Subordinate Judge, Ludhiana, 
dated the 18th April, 190432. 

Dr. Nand Lal, for the Petitioner, 

Mr. Fakir Chand, for the Respondents. 

ORDER.—This is an application uncer 
O. XLIV, r.1, of the Civil Procedure Oode, 
for permission to file an sppeal ia forma 
pauperis in this ccurt against the judgment 
and decree of the Senior Subordinate 
Judge, Ludhiane, dated the 1&th April, 
1932, On ths 2nd June, 1932, I issued 
notice to the respondents so that I may 
have the advantage of hearing them before 
disposing of this application finally. Mr, 
Fakir Ohand has appeared before me on 
their behalf. 

. Dr. Nand Lal, at the very outset, urged 
that, in view of the factthat I had 
admitted the application, the opposite 
party should not be heard on the ques- 
tion of as to whether the judgment sought to 
be appealed against was contrary to law or 
to some usage having the force of law, or 
was otherwise erroneous or unjust. In 
support of bis contention he relied upon the 
case reported as Bibi Sogra v. Raaha 
Kishen (1). I may observe that, while 
admitting the application, the court had 
not given eny decision as regardethe con- 
tents of the proviso to O, XLIV,r.], and 
this question was left open for final dis. 


(1) 114 Ind. Oas. 210;7 Pat, 625; A. I, R, 1929 Pat, 
27; 10 P. L, T, 46, 
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posalafter notice had been served upon 
the respondents. It would be strange if an 
ex parte ordercould preclude the other side 
from contesting the application. This was 
merely a provisional order like most of 
such orders admitting applications or 
appeals and it would be contrary to the 
principles of the universal justice to treat 
such orders as final when on their very 
face, they had been passed behind the back 
of the other side. I do not see any force 
in the contention raised by Dr. Nand Lal 
and I overrule it. Besides, the case 
reported as Bibi Sogra v. Radha Kishen (1), 
has been distinctly overruled by a Fall 
Bench decision of that court in a case 
reported as Tilak Mahton v. Akhil Kishore 
(2), To quote aca3e a3 an authority, which 
has been definitely overruled isa form of 
advocacy which should not be encouraged 
in any way. Ths view taken in the latter 
Patna case is also borne out by a decision 
of this court ia a case reported as 
Basant Kaur v. Chandu Lal (3), 

I have read carefully the judgmentof the 
Senior : 
opinion, itinvolves only qustions of fact. 
He does not believe the story of the plain- 
tiffa thatthe gift had been made in their 
favour by their respective fathere, or that 
the fathers, defendants Nos, 5 and 6, were in 
possession of the property at the time of 
the alleged gift and, therefore, in a posi- 
tion to make the gift. The theory of the 
gift being ,thus rejected the plaintiffs had 
no case left. 

On the question of adverse possession 
thereare ample materials on the record to 
show that defendants Nos. 5 and 6 were 
never in possession after the various sales 
in favour of defendant No. 1, 

. In my judgment the decree of the trial 
Judge is not “contrary to law or to some 
usage having the force of law, or is other- 
wise errons0us or unjust.” Accordingly I 
reject the application for permission to 
sppealin forma pauperis. 

Dr. Nand Lal asked me to allow three 
months’ time within which period his 
clients may pay the requisite court-fee on 
the memorandum of appeal inthis court, 
I grant his request, subject to all just 


exceptions. The respondents shall get 
their costs so far as this application is 
concerned. 

A. Application rejected. 


(2) 132 Ind. Oas, 364; 10 Pat, 606; 12 P.L. T. 156; 
A.I. R. 1931 Pat. 183; Ind. Rul. (1931) Pat.284 (F. B.) 
(3) 114 Tnd, Oas, 325; A. T. R. 1929 Lah, 514. 
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Subordinate Judge snd, ia my- 
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ALLAHABAD HIGH COURT. < 
Second Oivil Appeal No. 1183 of 1928. 
November 13, 1931. 

Moxerst AND Niamat ULLAN, JJ. 7 
MANNU LAL AND ANOTHER— APPALLANTS— 
DEFEND ANTS 


versus 
LAOHHMAN DAS anp aNoTae2~PLAINTIFFS| 
; —RRSPONDENTS. 

Will—Construction — Testatrix appointing execute 

or and giving him power to spend entire income— 
Interest of executor—Succession Act (XXXIX of 
1925), 8. 172—Prohibition against alienation—Vali- 
dity, 
A will recited that the testatrix was maintaining . 
A and intended to maintain him in future and she 
appointed him executor ofall her property and 
authorised him to spend all the income of the prop- . 
erty for his own benefit provided ha did Noteturn 
out to be of immoral character and stated that in 
case he turned out to be so, one of her properties ~ 
was tobe sold and a temple to be built ‘in the 
other : 

Held, that the intention of the testatrix was te 
give and she did give the income of her estate to A, 
and under s.172, Succession Act, the estate belong- 
ed to him. . 

Held, further, that the prohibition against aliena- 
tion contained in the will was bad inlaw as it was 
inconsistent with the interest actually given. 
Ashutosh Dutt v. Doorga Charn Chatterjee (1), referred 
to. [p. 652, col. 1,] | 

Second Oivil Appeal from the decision 
of the Additional District Judge, Oawnpore, ` 
dated the 5th April, 1928. 

Dr. K.N. Katju and Mr. SN, Seth, for 
the Appellants. | 

Messrs. U. S. Bajpai and Hari Ram Jha, 


for the Respondents, 


Mukerji, J.—The question involved in 
this appeal is: what was the iftention of ” 
Musammat Budhia, towards Phundu as 
regards her property, as expressed by 
her in her will ? 

It appears that on the death of Musam- ` 
mat Budhia Phundu took possession of 
her property which consisted of two houses 
and some movables and mortgaged one ` 
of these to the plaintiff No. 2. Phundu 
died without any heir. The defendart No, ' 
1 obtained Letters of Administration to ` 
the estato of Musammat Budhia and by 
the permissionof the District Judge, who 
granted the Letters of Administration, 
sold the property, mortgaged by Phundu, ° 
to the defendant No.2. The plaintiff No. 
1 isa transferees from the plaintiff No, 2 
and has joined with the original mortgagee 
in the suit, ` 

The court of first instance dismissed the 
suit holding that Phundu got nothing under 
the will, but the lower Appellate Oourt 
decreed the suit holding that Phundy was 
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. the legatee under the will and was entitled 
to make the mortgage, 

It is common ground that the defendant 
‘No.1 is not an heir to Musammat Budhia, 
it is also the case that no one has so 
far claimed any interest in Budhia’s pro- 
perty as her heir-at law. 
` We have been furnished with a trang. 
lation of the will, and we pave also examin- 
ed the original will, which is in Urdu. Brie- 
fly what Budhia said was as follows :— 
: “Budhia’s mother-in-law had brought up one Gauri. 
Gauri was married and had a son Phundu. Guari 
became immoral of character and was turned out 
of thehouse by Musammat Gyani. Phundu’s mother 
died leaving Phundua child- of one year. Budhia 
brought up this child Phundu “who was eleven 
years of age at the date of the execution of the 
will” 

' Having said all this, Budhia expressed 
herself as follows: — 

Iam maintaining him (Phundu) and also intend 
to maintain him in future. I have also in mind 
the future management of my property. Therefore, 
in health (of) body and mind I put down the 
following provisions which should be carried out 
aftermy death by the said Phundu who is appointed 
executor herewith :— 

(1). Ofall my property the said Phundu shall be 
the executor. 


(2). The said executor will not have any right to. 


sell the property. 

(3). Whatever may be the income of the property 
the executor will have the right to spend the same 
for his own maintenance and for the maintenance of 
all the members of the family](ahle khandan) butiwill 
have no further right, 

.(4). The said executorjwill have no right to commit 
any act which will in any way encumber or cause loss 
to the property.” 

Having said sc, Musammat Budhia further 
expressed her idea that, if Phundu also 
turned out to be of immoral charecter, her 
caste-men 4 and certain other persons 
(including some Brahmans) would ba ea- 
titled to take the property out of Phundu’s 
hands and to sell one of the properties and 
build a temple in the other. 

. The .question then is: did Musammat 
Budhia intend to give and did she give 
Phundu the right to appropriate the income 
of her estate and whether, she having 
in no way limited the duration during 
which this appropriation is to take place, 
it followed from the provision of s. 172 
of the. Indian Succession Act that the 
corpus of the estate should be taken as 
having been bequeathed to Paundu? 


I have alresdy mentioned that neither in’ 


the will nor in any of the -pleadings nor 
in the evidencs so far as it can be gathered 
from the‘two judgments, was there any 
suggestion that Budhia left any relation 
whom she wanted to bonefi', if her idea 


to benefit Phundu failed. We have seen 
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that she clearly set forth in her will that, 
if Phundu turned out to be a 
man of dissolute character, her property 
was to be utilized in raising money 
and in constructing a temple, Bud- 
hia expreesly says in the will that 
she was maintaining Phundu and she 
wanted to maintain him in future, She 
authorised him to deal with her property 
by appointing him the executor and gave 
him the liberty to spend the entire income 
cf her estate for maintaining himself and 
his family. it has been conceded in argu- 
ment that the maintenance of tke family 
or khandan could mean only the mainten- 
ance of iPhundu's family which would 
come into existence if he married and 
reared up a family. We hava to consider, 
now, what wasin the mind of the testatrix, 
Did she give to Phundu unreservedly the 
income of her estste? For, if she did so 
withcut indicaticg any limitation of 
duration, it would follow as a matter of 
law that the estate would belong to the 
legatee: s, 172, Indian Succession Act 
(1625). 

It has been contended that Badhia gave 
to Phundu authority to maintain himself 
and his family and nothing more and, 
therefore, it cannot be said that the “inter- 
est or produce’ of the estate had been 
bequeathed to Phundu within the meaning 
of e.172 of the Indian Succession Act. 
In my opinion, this is taking rather a 
narrow view of the whole situation. 
Phundu was the executor of the estate 
and was prima facie the pereon 
fully authorised to deal with the income, 
The fact that he was prohibited from 
transferring the property did not debar him 
from spending the entire income of the 
property. It is true that Phundu was told 
that he was to spend the money on the 
maintenance of himself and his family, but 
there is no limitation as to the portion of 
the income that was to be utilized for the 
purpose. Undoubtedly it was the idea 
that the whole income might be spent, at 
the discretion of Phunda, if he thought 
that the money was needed for his own 
support and the support of his family. The 
income from the property was not very 
large. The property consisted of two 
houses and a few movable properties, In 
my opinion, the court below was right in 
holding that Budhia intended to give and 
did give the income of her estate to Phundu 
on this condition and this condition alone 
tha’ he was to ba of good character. 

It is nobody's suggestion that Phundu 
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‘was of immoral character and forfeited 
the bequest. If he did not forfeit it, he was 
the owner of the property and was not di- 
vested of it under the only condition un- 
der which he could be divested. The 
mortgage made by him must be taken, 
therefore, to be valid The prohibition 
against alienation is bad in law. 

The css3 of Ashutosh Dutt v. Doorga 
Charan Chatterjee (1) and the remarks to be 
found at page 444* made by their Lordships 
of the Privy Oounci], in my opinion, bear 
out the plaintiffs’ contention as regards the 
construction of the will. | 

The only other point urged on behalf of 
the appellant is that the lower Appellate 
Court was not right in holding that any 
consideration had been paid to Phunde. 
This is a decieion on a point of fact. Bə- 
sides, thé sdmission of Phundu in the deed 
which is relevant against the defendants 
under s.19 of the indian Evidence Act, 
and the evidence cn the record would be 
good enough, in the circumstances of the 
tase, to prove the payment of the considera- 
tion. 

"I would dismiss the appeal with costs, 

Niamatullah, J.—On the construction 
of the will in question I was very doubt- 
ful ag to the correctness of the view taken by 
the lower Appellate Court, but I find that in 
Ashutosh Dutt v. Deorga Charan Chatterjee 
(1) their Lordships of the Privy Counsil 
have construed an exactly similar clause as 
conferring an absolute title on the devisees. 
There a Hindu lady left to her cons lands 
telonging to her to support the daily 
worship of an idol and to defray the ex- 
pense of certain other religious ceremonies 
with a provision that, in the event of there 
being a surplus after those usages had 
been satisfied out of the revenue of the 
eaid land, such surplus should be applied 
tothe support of the family. It was held 
by their Lordships of the Privy Oouncil 
that the last provision amounted to a be- 
quest of the surplus to the members of 
the family for their own use and benefit 
and that each of the sons of the testratix 
took a share in the property. After con- 
sidering the terms of the will, which, as I 
have said, are similar to those contained 
in the will before me, ‘Their Lordships, 
not without some doubt and hesitation, 
came to the conclusion that these words 
amount to a bequest of the surplus to the 


(1) 5 C. 438; 61, A. 182;5 0. L. R.2986; 3 Sather 
Ps Sar. 58; 3 Ind. Jur.571; 3 Shome, L. R. 32 
P. k 
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members of the joint family for their own ` 
use and berefit, Itis true that the testa- 
trix furiher declares ‘this property of mine 
will not bs liable for debts of any person, 
none will be able to transfer it,none will have 
the rights of giftand sale,’ But these direc- 
tione, being inconsistent with the interest 
given, were wholly beyond her powers and 
must be rejected’as having no operation.” 
In this view, I must hold that the decree 
passed by ths lower Appellate Court is 
correct, and agree with my learned brother 
in dismiesing the appeal with costs. 

By the Court —The appeal is dismis- 
sed with costs- including Oounsel’s fees in 
this court on the higher scale, 

n/a. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
~ SIONER’S COURT. 
Second Civil Appeal No. 473 of 1931, 
September 30, 1932, 
Miovata, J. O. 
DAULAT RAO AND ancTaBs— \ 
— PLAINTIFF3— APPSLLANIS 
Versus : 
Thakur RATANSINGH AND ANOTHER 
— DEFENDANTS — R sSPINDENTS. 

C. P. Tenancy Law—Oecupancy tenancy— Lease 
— Mode of creation — Value of interest only 
Rs. 50—Necessity of Registration—Registration Act 
(XVI of 1908), s. 17 (d). 

Underthe O. P. Tenancy Law, the creation of 
an occupancy tenancy need not be effected by 
granting a lease in perpetuity; it is sufficient to 
grant a lease for one year, Oonsequently the 
right need not be conferred by a registered 
instrument where the value of the interest is only 
Rs 


50, 

Second Oivil Appeal against the decreas 
of the District Judge, Ohhindware, dated 
the 28th April, 193], reversing that ofthe 
Sub-Judge, Second Olass, Sausar, dated 
the 10th January, 1931. 

Mr. SsR. Robde, for the Appellants. 

Messrs. W. H, Dhabe and S. B. Gok ale, 
for the Respondents, 

Judgment—The facts found by the 
lower Appellate Court are these. The 
lambardar of mouza Amakhapa, on 23rd 
December, 1928, created tenancy of the 
field in suit in favour of defendant No. 2. 
Defendant No. 2 paid Rs, 50 as nazarana 
andthe lambardar executed a receipt, 
Defendant No. 2 was then placed in pos- 
sassion. Subsequently the lambardar des 
siring to resile from this transaction exe. 
cited a registered leasein favour of the 
plaintiffs. Oa these findings the suit for 
possession of the field was dismissed. 
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“In appeal itis first urged that a lease 
of the field in perpetuity could be effected 
only by a registered documant. It appears 
to me, however, thatthe creation of an, 
occupancy tenancy need not be effected by 
granting aleasein perpetuity. To create 
Auch a tenancy itis sufficient to grant a 
lease for a year: the parties must be 
presumed to know that by the operation of 
law the lessee becomes an, occupancy 
tenant, j 

For the respondents it is urged that the 
transaction should be considered to be the 
creation of an interest in the immov- 
able property. I think thatin this case 
where the intention of the parties was that 
an deccupancy tenancy should be created, 
the transaction is of this nature. The 
tights of an occupancy tenant differ from 
those of a perpetual lecesee whose rights in 
future years depend uponthe contract of 
lease, Defendant No, 2 was given the legal 
statusof an occupancy tenant. As the 
value of the interest was Rs. 50, there was 
no necessity for a registered docu- 
ment. ; 

It is next urged that the contract of lease 
was reduced to the form of a document and, 
therefore, oral evidence is not admissible. 
But the document (Ex.2 D-1), although 
it states ingsome detail the purpose for 
which the money was paid, is merely a re- 
ceipt. Itwas necessary to grant a receipt 
and natural to mention the purpose for 
which the money was paid. 

The appeal, therefore, fails and is dis- 
missed: costs onthe appellant: Counsel's 
fee Rs. 25. Respondent No, 1 who support- 
ed the appellant will bear his own costs. 

N./a. Appeal dismissed, 


——— ee 


ALLAHABAD HIGH COURT. 
First Oviil Appeal No, 49 of 1930. 
April 5, 1932. 

PULLAN anD NIAMAT ULLAH, Jd. 
Musammat LARAITI— APPLICANT 
—APPELLANT 


versus 
Chaudury SHIAM SUNDER LAL anp 
ANOTHBR— OPPOSBITE-PARTY—- 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 88—Compromise—Parties agreeing to dismissal of 
suit—Purchaser of plaintiff's rights—Application to 
set aside compromise—Whether can be allowed. 

Where the parties toa suit filed a compromise 
that the suit be dismissed and when the person who 
had purchased the plaintiff's rights during the 
course of the suit applied to be made a party to the 
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suit and prayed that the compromise should not be 
accepted, the court made him a party and took 
evidence as to the execution of the sale deed in his 
favour and decided the case in his favour: 

Held, that the compromise was not in its terms 
or nature ‘unlawful’ as a compromise would not be 
rendered unlawful merely becausea third party 
alleged his rights to be infringed by the compromise, 
and that in the circumstances of the case, a decree 
inaccordance with the compromise should be passed 
and the application of the purchaser to set itaside, 
rejected in limine. Qadri Jahan Begam v. Fazal 
Ahmad, (1), referred to. [p. 654, cols, 1 & 2.] 

First Civil Appeal from an order of the 
Additional Subordinate Judge, Moradabad, 
dated the 6th March, 1930. 

Dr. K. N. Katju and Mr. K, ©. Mital, for 
the Appellant. 

Messrs. Iqbal Ahmad, S. N. Seth and Miss 
S. K. Nehru, for the Respondents. 

Judgment.—This appeal challenges 
anorder passed by the Subordinate Judge 
in two particulars. The Subordinate Judge 
has refused to accept a compromise filed 
by the parties in a civil suit and he has 
also ordered a third party, Shiem Sunder, 
to be made a co-plaintiff in the suit after 
the original parties had filed the com: 
promise, 

A man named Basant Rai died in the 
month of August 1922 and his widow 
Musammat Laraiti applied for a succession 
certificate. Her application was opposed 
by one Kishun Sarup who pleaded, first, 
that he and Basant Rai were members of a 
joint Hindu family, and, secondly, that 
Bagant Rai had executed an unregistered 
will in his favour on the 8th of August, 
1¢22, Kishun Sarup was unsuccessful 
in these proceedings and the District Judge 
called upon him to show cauge why he 
should not be prosecuted in & criminal 
Court. Oriminal prcceedings were dropped 
because Kishun Sarup, who was at the 
time, little more than a youth, threw him- 
self on the mercy of the court. These pro" 
ceedings terminated on the 23rd of March, 
1929, and cnthe 10th of July, 1929, Kishun 
Sarup filed a suit against Musammat Laraiti 
based on the same allegations as he had 
made before the District Judge on Musam- 
mat Lareti’s application for a succession 
certificate, Three days later, on the 13th 
of July, 1929, Kishun Sarup execated a 
document purporting to transfer his rights 
for asum of Rs, 7,000 in cash to one Shiam 
Sunder. This Shiam Sunder did not become 
a party tothesuit. Tho suit was contested, 
evidence was recorded and arguments 
heard in the month of February, 1£30. On 
the 8th of February at the close of the 
argumente, the court reserved judgment. 
On the 10th of February Kishun Sarup 
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and Musammai Laraiti who were the only 
contesting parties inthe suit filed a com- 
promise that the suit should be dismissed. 
The court directed 
should verify the compromise in its presence 
on the following day and on that day, 
namely, the llth of February, 1930, Shiam 
Sunder presented an application asking 
that he should be made a party to the suit 
and that the compromise should not be 
accepted. The court took evidence as to 
the execution of thesale-deed in Shiam 
Sunder’s favour, made Shiam Sunder a 
& party, refused to accept the compromise 
and decided the suit on its merits in favour 
of Shiam Sunder. 

Order XXIUJ, r. 3, of the Oivil Prccedure 
Code runs as follows :— 

“Where it is proved to the satisfaction of the court 
thata suit has been adjusted wholly or in part by 
any lawful agreement or compromise, or where the 
defendant satisfies the plaintiff in respect of the 
whole or any part of the subject-matter of the suit, 
the court shall order such agreement, compromise 
or satisfaction to be recorded and shall passa decree 
at aooondanga therewith so far as it relates to the 
suit, 

From the wording of the section it ap- 
pears that as long as a court is satisfied 
that the suit bas been adjusted between 
the parties wholly or in part and that the 
compromise is a lawful compromise, a 
decres must be passed in accordance with 
the compromise. It has been argued before 
us that this compromise was nota lawful 
compromise because it was entered into in 
fraud of Shiam Sunder, the purchaser of 
the plaintiff's righte. Now, when this com- 
promise was filed there was nothing to 
indicate that Shiam Sunder claimed to be 
the purchaser of the plaintifi’s right and 
he himeelf had abstained from being made 
a party in the suit. It appears to us to 
be most improper to hold a compromise to 
be unlawful because itis alleged by some 
third person that his rights are infringed 
by the compromise. This High Oourt has 
never accepted such an argument, On the 
contrary, it was held in the case of Qadri 
Jahan Begam v. Fazal Ahmad (1), that the 
word “lawiul” in r. 3 of O, XXUI, refers 
to agreements which in their very terms 
or nature were not ‘‘unlawful” and might, 
therefcra include agreements which were 
voidable at the option of one of the parties 
on the ground of undue influence, coercion 
or fraud. A fortiort a compromise will be 
lawful if the only charge brought against 
it is that it is voidable at the instance of 
a third party on the ground of treud. We 


(1) 110 Ind. Cas. 573; 50 A. 748; 264, L., J. 691: 
A. L R.1928 All, 494, Wi 
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need not concern ourselves with the rulings 
of other High Courte where persons who 
were already parties to the suit have 
successfully objected to the acceptance, 
by the court, of a compromise. In this 
case clearly, when the compromise was filed; 
Shiam Sunder was no party to the suit 
and his right to*be made a party to the 
suit was open to question. In ouropinion, 
therefore, the application of Shiam Sunder 
that the compromise should not be aczept- 
ed should have been rejected by the court 
in limine. This being so the compromise 
was bound under the law to be accepted 
by the court for there is no question that 
as between Kishun Sarup and Musammat 
Laraiti it is a lawfal compromise. This 
being so the case was at anend and the 
court ehould not and could not have made 
Shiam Sunder a pariy to the suit, In so do- 
ing the court acted wrongly, and the order 
of the court is one which can be set aside 
in appeal. It was represented to us by the 
learned Oounsel for the respondents that 
in view of certain judicial decisions notably 


the case of Basappa Budappa Hala- 
valad v. Bhimangowda Shiddangowda 
Patil (2), the fact that a decree will be 


passed in the terms of this compromise 
may debar the respondent as a purchaser 
pendente lite from any future suit. This 
may or may not beso but if the respondent 
suffers this disability it will only;be because 
in his excess of caution he failed to become 
a party to the suit before the compromise 
was filed. We note that the learned Sub- 
ordinate Judge has not come to any cons 
clusion that the respondent actually paid 
any money for the sale-deed executed in 
his favour and we cannot help observing 
that the respondent when he purchased 
this litigation was on somewhat delicate 
ground. His vendor was a man who had 
previously set up this will and hai only 
escaped a prosecution for perjury by throw- 
ing himself on the mercy ofthe court and 
it may well be that having regard both 
to the character of his vendor and to the 
nature of the euit, the respondent thought 
it advisible to keep his name out of it as 
long es possible, Over caution is often 
fatal to gamblers. In our opinion this 
appeal must be decresd. We, therefore, 
eet acide the order of the Subordinate Judge 
and diract that a decres be passed as bea 
tween Kishun Sarup and Musammat Laraiti 
in the terms of the compromise. The 
appellant will receive her costs throughout, - 

N/A. | 4 Appeal allowed 

(2) 108 Ind. Cas, 17; 52 B. 2095130 Bom. L. R, 102; 
A. I, R. 1928 Bom, 65; 40 B. 96, 
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- LAHORE HIGH COURT. 

First Oivil Appeal No. 2108 of 1928. 
December 12, 1932, 
ADDISON AND AGHA HalDar, JJ., 
BAHADUR SINGH—DEFENDANT— 

APPELLANT 
TETSUS 
Firm PADAM OHAND ASA RAM 
—PLAINTIFF3—RE:PONDENTS 

Evidence Act (I of 1872), s. 84—Entries in books 
of account—Mode of proof—Corroborative evidence, 
necessity of. 

In order to obtain a decree on the basis of 
entries in books of account it is not sufficient 
merely to prove that the books are correct and have 
been regularly kept in the course of the business 
but the entries must also be proved unless the 
necessity for such proof is removed by the admis- 
sion of the opposite party, and although such entries 
are relevant under s. 34, Evidence Act, they are 
never alone sufficient to charge any person with 
liability. Abdul Hag v. Firm Shinji Ram-Khem 
Chand (1), Ganeshi Lal v. Firm Mangat Ram-Atma 
Ram (2), Buta v. Tirlok Chand (3), Babor Gunga 
Persad v. Baboo Inderjit Singh (4) and Ganga Ram v. 
Kaka Ram. (5), referred to. 


Firat Oivil Appeal from the decree of the 
Subordinate Judge, First Olass, Delhi,dated 
the 2nd June, 1928. 

Messrs. Kishan Dayal, Bishan Narain 
and Bhagwat Dayal, for the Appellant. 

Messrs, Jagan Nath Aggarwal and Shambu 
Lal Puri, for the Respondents, 


Addison, J.—The plaintiff firm, who 
are dealers in gold and silver lace in Delhi, 
sued Bahadur Singb, a Brahman milk- 
seller of the same place, for recovery of 
Rs. 5,3£3-6 advanced in cash together with 
interest amounting to Rs. 827 3, 
Rs. 6,210-9. The defendant pleaded that 
there were no dealings and that the account 
sued upon was fictitious, The trial Court 
has. decreed the claim and the defendant 
has appealed, In the plaint it was stated 
that the cash advances were made to the 
defendant on account of contracts entered 
into by him. According to the plaintiff 
the dealings commenced on the 3rd January, 
1920, and ended on the 30th June, 1925, 
with a balance due amounting to Rs. 5,363.6. 
In between various balances were struck 
and the accounts were squared cn the 12th 
September, 1923, dealings re commencing 
shortly after that. In the account there is 
no acknowledgment by the defendant or 
by any person alleged to have received 
money on his behalf, No receipts, rugqas, 
or hundis were taken from tha defendant. 
The balances were not signed by the de- 
fendant. Thatis, there is no acknowledg- 
ment, made by the defendant or by any per- 
son stated to have taken money on his behalf, 
in existencé: there are merely the entries in 
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the plaintiffs’ books which are, of course, 
admissions made by the plaintiffs in their 
own favour. (After discnizeing the oral 
evidence His Lordship proceeded.) This 
leaves the evidence of such witnesses as 
Hen Chand, Parmeshri Das, Sri Ram and 
Moti Lal (P. W. Nos,4,7,1l and 12). They 
have produced their books to show that 
they had dealings with the plaintiff firm 
and that on certain dates each one of them 
either received from or paid to the plaintiff 
firm one large sum of money. These dates 
are either the sameor about the same as 
dates shown in the alleged account of the 
defendant in the plaintiffa’ books when 
the: defendant either borrowed from or 
paid tothe plaintiff firm a large sum of 
money. The pleintiffs, however, did not 
produce their accounts as to their dealings 
with the firms of those witnesses, nor did 
the plaintiff Hazari Lal state in the witness 
box that the money received from the 
defendant was paid on two occasions to 
two of those witnesses or that the money 
received by the plaintiff from two of those 
witnesses on two occasions was paid to 
the defendant. This evidence, therefore, 
does not helpšto corroborate the plaintiffs’ 
books or to establish in any way the deal- 
ings between the parties. 

The lawcn the subject is quite clear. 
In order to obtain a decree on the basis of 
entires in books of account it is not suffici- 
ent merely to prove that the books are 
correct and have been regularly kept in 
the course of business but the entries must 
also be proved unless the necessity: for such 
proof is removed by the admission of the 
opposite party. See Abdul Haq v. Firm 
Shinji Ram Khan Chand 71 Ind. Oas. 259(1) 
and Ganeshi Lal v. Firm Mangat Ram Atma 
Ram (2) as well as Buta v. Tirlok Chand (8). 
In all these cases there was evidence of 
a general character given by plaintiffs or 
their munims that the books were correct 
and that the dealings took place but this 
was held not to be sufficient evidence. 
Although entries of books of account 
regularly kept are relevant under s 34of 
the Indian Evidence Act thay are never 
alone sufficient evidence to charge any per» 
son with liability. 

In Baboo Gunga Pershad v. Baboo Inderjit 
Singh (4) their Lordships of the Privy 
Council state that “where the fact of pay- 
ments by a banking firm is distinctly put in 


(1) 71 Ind. Cas. 259; A. I, R.1922 Lah. 338. 
(2) 76 Ind. Cas. 157; A. I. R. 1924 Lah. 540. 
(3) 100Ind. Oas. 862; A, I. R, 1927 Lah, 903, 
(4) 22 W. R. 390. 


656 a, 
issue, the books of the firm being at most 
corroborative evidence, the mere general 
statement of the banker to the efect that 
his books were correctly kept is not suffici- 
ent to discharge the burden of proof 
that lies upon him; particularly, if he has 
the means of producing much better 
evidence.” 

A Division Bench of this court in Ganga 
Ram v. Kaka Ram, 22 Ind. Cas. 403 (5) held 
that “ where the plaintiffs can eesily produce 
independent and trustworthy evidence in 
support of entries in their account books, 
it would be unfair to defendants and wrong 
in principle to accept as sufficient proof 
the entries, uncorroborated by any evidence 
other than a somewhat vague statement 
by one of the plaintiffs to the effect prac- 
tically that the books speak for them: 
selves,” ; i 

In the case before ue, I have shown that 
the four regular books were :prepared ina 
highly suspicious and unlikely manner. 
The evidence of Miri Mal is useless while 
that of plaintiff and Mohan Lal does not 
amount to much more than general state- 
ments as to the dealings having taken 
place. The evidence of Hem Ohand, 
Parmeshri Das, etc., does not corroborate 
the dealings between the parties while the 
evidence of Fazal Haq, Muhammad Sadia, 
etc., is of no value. It is highly improt- 
able that such extensive dealings took 
place without the defendant at any time 
acknowledging any advance made to him 
while the plaintiffs could easily have pro- 
duced independent and trustworthy evi- 
dence in support of the entries in their 
account books if the sums advanced or 
paid were advanced for large contracts 
entered into by the defendent or paid 
from the proceeds of cheques received by 
him from Government on other sources on 
account of these contracts. 

‘In conclusion it musi be held that the 
plaintifis have totally failed to prove the 
alleged dealing. I would, therefore, accept 
the appeal and dismiss the suit with costs 
throughout. 

Agha Haidar, J.—I agres, 

A. ; Appeal accepted, , 
Ra 22 Ind, Cas, 403; 47 P. L. R. 1914; 53 P. W.R 
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NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. s 
Second Civil Appeal No. 150 of 1930. 
September 22, 1982. 
j MACN IR, J. O. 
AMBIKA PRASHAD AND aNoTaER 
—DEFENDANTE— APPELLANT3 
versus z 
Rai Bahadur GAURI RHANKER 
AND OTABLS —PLAIST:FF3— RE PONDENTS3. 
Ciril Procedure Code (Act V of 1908), s. 100—Find- 
ing arrived at on improper admission of evidence— 
Whether binding—Second appeal. i 
A finding arrived at in consequence of improper 
admission of evidence is not binding in second 


appeal, 
Second Civil Appeal against the decree of 


the Additional District Judge,Saugor,in O.A. 
Nos, 79-50 of 1929, dated the 4th December 
1929 arising out of O. S. No 275 of 1928 
in the Oourt of the Sub Judge, Second 
Olass, Rehli, dated the 31st August 1929, `. 
Mr, S. B. Gokhale, for the Appellant. 
Mr. W.R. Puranik, for the Respondent. 
Judgment —The plaintiffs. respondents 
sued on a mortgage-deed executed’ by 
defendant No, 1 Dhire. The property 
affected was the joint property of Dhire’ 
and his brothers, Tae trial Judge held 
that Dhire executed the mortgage bond 
in suit in his personal capacity and that the 
loan was not required for purposes binding 
on the joint family. A decree was, there- 
fore, passed in respect cf Dhire’s share 
in the property. The lower Appellate Oourt 
held that Dhire had exccuted the mortgage 
bond in suit for family necessity as a 
manager of the joint family. 
in second appeal it.is. urged that the 
finding with regard to family necessity is 
based on evidence which should not have 
been admitted. The learned Judge of 
first appeal begins by relying on thecon- 
tents of a document executed by the 
brothers of Dhire after they had parted. 
with all right to the property. It is clear 
that such a document has no value against 
the purchasers of the mortgaged property. 
He next relies on evidence of statements 
made by Dhire at the timethe bond. was 
executed. Dhire is alive and these state- 
ments are not admissible in evidence for 
proof of legal necessity they might be 
relevant as proof of enquiry: by the mort- 
gagees, but there is no finding that enquiry 
was made, It seems clear then that {tne 
finding has been reached in consequence 
of improper admiesion of evidence and is 
not binding upon me. 1 have, therefore, 
to consider whether legal necessity has 
been proved. Dhire, as the learned Ads 
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“ditional District Judge has stated, did 
not purport to execute the bond as a 
manager and there is a recital to the 
effeċt thát he alone owned the mortgaged 
property. The plaintiffs stated that the 
money was borrowed to re-pay a loan taken to 
meet family expenses or the expenses of cul- 
tivation. When in evidence it is suggested 
that thisloan was taken if order to provide 
for thé marriage of Dhire’s daughter, 
yery cogent proof was necessary. Such 
proof does not exist. The plaintiffs’ failure 
_ to examine Dhire has not been explained. 
There is then no proof that Dhire incurred 
the debton which the suit is based for 
“legal, necessity. Even if the evidence that 
his brothers were present when Dhire 
executed the mortgage deed is accapied, 
that is not sufficient, 
_ The decree of tha lowar Appellate 
Court is then set aside and the decree of 
the trial Judge is restored. Costs inthe 
first court will be borne as incurred. Ooste 
in the first and second appeal will be 
borne by the plaintiffs. 
N/a. Decree set aside, 
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BOMBAY HIGH COURT. 
Insolvency No. 559 of 1931. 
September 22, 1931, 


WADIA, J. | 
In re ADAMAL! MAHOMADALI 
NULVALA 


Presidency Towns Insolvency Act. (III of 1909), 
8:9 (b)—Act of insolvency—Transfer of part of 
property, when act of insolvency—Burden of proof of 
intention to defeat creditors, 

A saleor mortgage by the debtor of the whole or 
substantially the whole of his property in con- 
sideration of a past debt, that is,a debt already 
incurred, is an act of insolvency, whatever the motives 
of the parties may have been as such a transfer has the 
éffect of withdrawing allthe debtor's property from 
the legal process which his creditors havea right to 
enforce againsthim. [p. 658, col. 1.] 

Where a debtor transfers only a part of his pro- 
perty in consideration of a past debt, the transfer does 
not by itself amount to an act of insolvency, unless 
itis made with the intent todefeat ordelay his 
creditors, and that intent must be proved, It may 
‘even be inferred from surrounding circumstances, [p. 
658, col. 2}. | 

The burden of proving that a transfer is calculà- 
ted to defeat or delay creditors lies upon the person 
who sets.up the transfer. as an act of insolvency. [p. 
659, col 1, l f 

Mr, J. H. Vakeel, for the Petitioning 
Oreditors. 

Mr. N. P. Enginée?, for thə Insolvent. 

. _ Judgment.—One Adamali Mahomadali 
Nulvala was adjudicated insolvent ` on 
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August 13, 1931, on the petition of Messra, 
Wagner and Englert, petitioning creditors, 
The petitioning creditors allege in their 
petition that the insolvent was indebted to 
them in the sum of Rs. 1,856-5-6 being the 
amount of three D-A drafts which were 
honoured by the insolvent by acceptance 
but subsequently dishonoured by non-pay- 
ment. The act of insolvency alleged in the 
petition is that the ineolvent within three 
months before the date of the petition 
executed a deed of sale in favour of one 
Jafferji Pirbhai assigning to him all the 
good-will and interest in his business which 
he carried on in his shop at Kika Street 
together with all its stock-in-trade etc., 
with intent to defeat or delay his creditors, 

The insolvent applies for an annulment 
of the adjudication order on the ground 
that he is not indebted to the petitioning 
creditors in the sum of Rs. 1,856 5-6 as 
alleged, and that he has not committed the 
act of insolvency alleged or any other, 
With regard to the first ground the insol- 
vent has stated in the affidavit in support 
of his application that in respect of the 
three drafts the petitioning creditors had 
agreed to give him credit for Rs. 500, and 
that as to the balance nothing would be 
found due from him if an account was 
taken of some amount of refund and dis- 
count, and also discount and godown, 
warehouse and other charges on certain 
goods supplied by the petitioning creditors 
to another parity and subsequently taken 
over by the insolvent, Asagainst that state- 
ment two clerks in the office of Messrs, 
Little & Oo., the attorneys for the pétition- 
ing creditore, have made an affidavit in which 
they rely on a letter written by the agents 
of the petitioning creditors to the solicitors 
dated July 7, 1931. On reading the affida- 
vits Tam not satisfied that the debt has 
been paid off by the insolvent as alleged, 
and it i3 open to the court under s, 13 
(6) of the Presidency-towns Insolvency Ast 
to have the question relating to the debt 
tried in court. 

With regard to the alleged act of iasol- 
vency the petitioning creditors rely on 
s. Y (b) of the Act which says that a debtor 
commits an act of insolvency if in British 
India or elsewhere he makes a transfer of 
his property or of any part thereof with 
intent to defeat or delay his creditors, lt 


-appears that the insolvent had borrowed 


Rs. 5,000 from one Jafferji Pirbhai, and on 
October 1, 1930, he mortgaged the assets of 


- his said business to Jafferji and put the 


mortgagee in possession thereof. There- 
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after the mortgagee through his solicitors 
theratened to sell the mortgaged property 
and to file a suit to recover from the in- 
solvent any deficit that may arise on the 
sale. The insolvent thereupon agreed to 
sell the agsets of his business to Jafferji 
Pirbhai for Rs. 4,000 and to pass 8 promis- 
sory note for the balance of the amount 
due, and he accordingly executed a deed 
of sale on May 18, 1931 which has been 
duly registered. It is not alleged in the 
petition that the assets of the business are 
all the property that the insolvent had, and 
there is also no statement to the contrary 
by the insolvent. It has been laid down 
that a transfer by the debtor cf his pro- 
perty may be an act of bankruptcy or in- 
solvency, upon either of two grounds, (1) 
where the necessary consequence of the 
. transfer is to produce insolvency, as for 
instance where the debtor transfers the 
whole of his property or the greater portion 
of it with a colourable or a trifling excep- 
tion, in which case the intent to defeat or 
‘defraud the creditors is implied; (2) where 
the debtor transfers a portion only of his 
property but is shown to have done 80 
with the intention of defeating or delaying 
his creditore. A sale or mortgage by the 
debtor of the whole or substantially the 
whole of his property in consideration of 
a past debt, that is a debt already incurred, 
is an act of insolvency, whatever the moti- 
ves of the parties may have been. Such 
a transfer has the effect of withdrawing all 
the debtor's property from the legal process 
which his creditors have a right to enforce 
against him. It necessarily defeats or 
delays the other creditors of the debtor by 
preventing them from issuing execution. It 
has always, therefore, been considered to 
be a fraudulent act in bankruptcy, because 
as was said by Pollock,B., in In re Cranston, 
Ex parte Cranston (i) (page 168*):— 

“..a bankrupt by so doing takes away from his 
creditors all potentiality of carrying on his 
business or paying his debts. It is the shutting 
up of shop in the fullest sense, and it is a giving 
up that which in truth belongs to the cre- 
ditors. andthat to which they have aright to 
look for the payment of their debts”. 

lt was held in Inve Wood (2) that an 
assignment of the whole of the debtor's 
property is an act of bankruptcy, even 
though the words “to defeat or delay 
creditors” are omitted from s. 6 (2) of the 
Bankruptcy Act of 1£69 and also in the 
subsequent Acts. Insuch a case no evi- 


(1) 1892) 9 Morrell 160, 
__ (2) (1872) 7 Oh. App. 302. 
*Page of (1892) 9 Morrell—j Hd,] 
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dence of intention in the mind of the 
debtor to defeat or delay his creditors®’is 
necessary, because the intentis implied by 
the law. Seealso Smith v. Cannan (3), 
in whick case the property that was con- 
veyed in the bill of sale by way of 
security exceeded the value of the debtor's 
liability by two thirds, and there was a 
trust of the suxplus for the benefit of the 
bankrupt. It was still held that the exe- 
cution of the bill of sale amounted to an 
act of bankruptcy. 

In Worsely et al’ v. Demattos and Slader 
(4), Lord Manefield, O. J., points out at 
page 47&* the distinction between the two 
classes of cases as follows :— 

“There is a great difference between the convey- 
ance of all,and of a part. A conveyance of a part 
may be public, fair and honest; as a trader may 
sell, sohe may openly transfer many kinds of 
property, by way of security; but a conveyance of 
ALL, must either be fraudulently kept secret: or 
produce an immediate absolute bankruptcy.” 


If, therefore, a debtor transfers only a 
part of his property in consideration of a 
pest debt, the transfer does not by itself 
emcunt toan act of insolvency, unless it 
is made with the intent to defeat or delay 
his creditors, and that intent must be prov- 
ed. It may even be inferred from fur- 
Tounding circumstances. Such altrarefer 
cannot constitute an act of insolvency by 
itself in the absence of evidence of such 
intention, because it is competent to.a 
trader to appropriate specific portions of 
his property in payment of. or by way of 
security for particular debts. It has also 
been held thata transfer of part only cf a 
debtor’s property in consideration of a 
present advance is not by itself an act: of 
incolvency. In Young v. Waud (5) there 
was an assignment by way of mortgage by a 
trader ofa portion of his effectsas security 
for an existing debt, and it was keld that 
the assignment was not per se an act of 
benkruptey in the absence of fraud, 
though the effect of putting the instru- 
ment in force would be to stop the trader's 


- business. If there is fraud, the assign- 
-mentis void; if not, it cannot be questioned. 


Beealso Pennell v, Reynolds (6) and Ex 
parte Fisher; Inre Ash (7). The portion, 
erica wulen is excepted, must be real 
5 , & Bl, 35; 22 L. J. Q. B. 290; 17 5 
911;95 R. R. 414, S ii 
2 (1758) 1 Burrow 467. , 
( ) 8 Ex. 221; 22 L, J. Ex, 127; 20 L. T, fo, s. 
WE z 454. GALERAS s) 
6) (1861) 11 0. B. N. S.709, at p. 721-2; 
oe 132 R. R. 725. Ca eee 
) 7 Ob, App. 636, at p, 643: 41 L.J, ; 
26'L. T. 931;20 W.R 84 Pot ade SKONE; 


*Page of (1858)—1;Burrow—[Ed.] 
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.e and substantial; itêmust not be a mere 
colourable exception of a part of the debtor’s 
property. 

In the case before methe mortgage ia 
recited in the deed of sale, and there ia no 
dispute that the past debt was a valid 
one. Itis not alleged that the sale is 
collusive or that it is not bona file. The 
question, therefore, is ‘whether the deed of 
sale comprised all the insolvent’s available 
property. As I have said before, it is not 
so alleged in the petitition, and an act of 
insolvency must be strictly proved. The 
burden of proving that the transfer is 

~ calculated to defeat or delay ereditors 
lies upon the person who sets up the 
transfer as an act of insolvency, and in 
the case before me the burden has not been 
discharged, because in the petition there 
is nothing beyond the bare allegation of 
the petitioning {creditors that the deed of 
sale was executed with the intent to defeat 
or delay. In my opinion no act of insol- 
vency having been proved, itis not neces- 
sary tohave the question relating to the 
debt proved in court. The application 
must, therefore, be allowed and the adjudi- 
cation order annulled. 1 have already 
stated before that there is no allegation in 
the petition that the deed of sale compris- 
ed all the available property of tke 
insolvent; on the other hand I have no 
statement by the insolvent that he had any 
other property. Taking all the circums- 


tances of the case into consideration I 
make no order as to the costa of the 
application. 

A. Application granted. 


LAHORE HIGH COURT. 
Oriminal Revision Petition No.tl166 
of 1932. 

January 4, 1933, 

JAI LAL, d. 

HARI RAM AND orHEeRs—OonvICTs— 
PETITIONERS 
versus 
EMPEROR—ResponpbBat. 

Public Gambling Act (III of 1867), ss. 5,6—Search 
~—Magisirate professing to aci himself, but leaving 
conduct of searc to Police Officer—Validity of 
search—Presumption under s. 6, whether arises— 


Prosecution, duty of. 

The presumption under s. 6, Public Gambling 
Act, arises only if the house or room is entered or 
searched under the provisions of s. 5. [p. 660 col. 


1. 

tinder s. 5 a Magistrate may himself enter or 
authorise specified Police officers to enter. But if 
he dees not authorize any Police officer bub pro- 
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fesses to take action himself, it his duty to conduct 
the search personally and if he does not doso, but 
sends a Police officer to conduct the search, s. 5 is 
not duly complied with and the presumption under 
s. 6 does not arise. [p. 650col. 13 

In cases like the present, where on the happening 
of certain events a legal presumption is to be raised 
against the accused, it is the duty of the prosecution to 
prove that such events happened strictly as required 
by law . (ibid) 

Petition for revision of an order of the 
District Magistrate, Simla, dated the 
15th April, 1932, affirming that of the 
Magistrate, Second Olass, Simla, dated the 
tth of September, 1931. 

Mr. Jagan Nath Malhotra, for the Pe- 
titionere, 

dsudement.—The petitioners Hari 
Ram, Kanhaya Lal and Mukand Lal have 
been convicted under the Public Gambling 
Act; the firat named person undere. 3 for 
owning or keeping a common gaming house 
and the other two under s. 4 for being 
found ina common gaming house. 

It appesra that a Sub-Inspector of Police 
reported to Diwan Kahan Ohand,a Magist- 
rate of the First Olass at Simla, that a raid 
was proposed to be made in a house where 
it was suspected that gambling was going 
on. The Magistrate, therefore, accompani- 
ed by some Police Officers and others went 
to the house in question and divided his 
party into three groupsso asto enter the 
house by the three possible means of access 
to or exit from the same. The house was 
entered into and the petitioners were arrest- 
ed from inside, A room of the house was 
then searched by the Sub-Inspector of 
Police who, it maybe essumed, was de- 
puted for the purpose by the Magistrate, 
who bimself remained outside at the time 
of thesearch, During the search conduct- 
ed by the Sub-Inspector of Police instru- 
ments of gaming were found in the room, 
which were produced before the Magistrate, 
and those arrested were then sent up for 
trial. 

It isadmitted by the Magistrate in his 
evidence at the trialthat he did not see 
any ofthe accused actually gambling at 
the time of the raid. The conviction of the 
petitioners, therefore, rests on the presump- 
tion which has been raised against them 
under s.6 of the Public Gambling Act. 
That section provides that when instru- 
mente of gaming are found in any house or 
room, etc., entered or searched under the 
provisions of s.5 of the Act, it shall be 
evidence, until the contrery is made to ap- 
pear, thateuch house cr room, etc., is used 
asa common gaming house and the persons 
found therein were there present for tha 
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the purpcse of gaming, although no pley- 
ing was sctuslly seen by the Magistrats 
or Police Officerr. or any of his assistants, 
This presumption, it would be observed, 
arises only ifthe house or the room is 
entered or searched under the provisions 
of s. 5. Now s. 5 provides that if inter 
alia an cfficer invested with the full powers 
of a Magistrate upon credible information, 
and after such enquiry as hemay think 
necessary, has reason to believe that any 
“ house or room, ete, is used as acommon 
gaming house, he may either himself enter, 
or by his warrant authorize the specified 
Police Officers to enter such house or room, 
etc., and may either himself take into cus- 
tody or authorize such other officer to 
take into custody, all persons whom he or 
such officer finds therein, and also may seize 
or authorize such officer to seize all instru- 
ments of gaming, etc, reasonably susp:ct- 
ed to have been used or intended to be used 
for the purpose of gaming, which are found 
therein, and further, may search or autho- 
rize such officer to search all ‘paris of the 
house, room, etc , and may seize, or autho. 
rize such officer to seize and. take posses: 


‘sion of sil instruments of gaming found 
upon such search, 
There is no contention that Diwan 


Kahan Ohand was invested with the full 
powers of a Magistrate so as to entitle 
him either himself to enter the house or the 
room or -by his warrant to authorize 
the Police Offizer concerned todo so and 
generally to do all the acts mentioned in 
8.5 ofthe Act. It is obvious that hedid 
not by his warrant auikcrize apy Police 
Officer to take action under s. 5., He, 
therefore, professed bimself to enter the 
house, toteke into custody the pereons 
whom he found therein, and to seiza the 
instrumentsof gaming found on search of 
the room. According to law, however, it 
was his duty personally to conduct the 
search of the room in which the instru. 
ments of gaming are subsequently alleged 
to have been found, but he did not conduct 
the search personally; on the other hand, 
he admits that he did not even enter the 
room but sent the Sub-Inspector of Police 
to conduct the search thereof, This, in 
my opinion, was not a compliance with the 
Provisions of e, 5 of the Act so as to en- 
title the court to raise a presumption 
‘under s. 6. In cases like the present, 
‘where on the happening of certain events 
a legal presumption is to be raised against 
the accused, it is the duty of the prosecu- 
‘tion to prove that such events happened 
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strictly as required by law. In the preseng 
case, in the absence of strict compliance 
with the provisions of s. 5, the presump- 
tion under s. 6 could not be raised against 
the petitioners, and as the conviction is 
based only on the legal presumption 
that the house or the room in question is a 
common gaming house and that the per- 
sons found thereia were assembled’ for the 
purpose of gambling, the conviction of 
the petitioners cannot be sustained. I ac- 
cordingly accept this petition and, set- 
ting aside the convictions of the petition- 
err, acquit them and direct that the fines, 
if paid by them, be refunded. 
A, Petition accepted., 
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MADRAS HIGH COURT. 
Original Side Appeal No. 8 of 1931, 
March 2, 1132. 

Baasiey O. J., AND OornisH J. 

P. VENKATACHALAM AND 0OTHERS— 
PLAINTI?FI— APPELLANTS 
versus 
RAJAGOPAL NAIDU AND ANOTHER— 
DEFENDANT3— RESPONDENTI. 

Trade mark—Passing off —Plaintiff’s duty to prove 
exclusive right—Injunction, granting of. 

The plaintiffs who had been selling curry powder 
in England under the name of “ Madras Curry 
Powder "and whose powder had obtained consider- 
able reputation in England sued to restrain the 
defendants from selling curry powder manufactur- 
ed by the latter, in England under the name of 
‘Madras Ourry Powder’ in packages designed and 
labelled like those of the plaintiffs ; 

Held, that it was incumbent on the plaintiffs to 
prove, before the questicn of passing off could be 
considered, that they had acquired a rightto the 
exclusive use of the name ‘Madras Curry Powder’ 
with regard to the goods manufactured in their 
business [p. 661, col. 2.] 

Held, further, on the evidence, that the plaintiffs 
had failed to prove an exclusive right to the name 
of ‘Madras Ourry Powder’. [ibid.] 

[Case law discussed ] 

Whilst it is true thata court can issue an injund- 
tion against persons within its jurisdiction restrain- 
ing them from doing acts outside the jurisdiction, 
it will not doso unless that remedy is likely to be 
an effective one. [p. 661, col. 1.] 

Appaal from the judgment of Mr, 
Justica Waller, dated the 2nd of 
December 1930, and passed in the exercise 
of the Ordinary Original Oivil Jurisdic- 
tion of the High Court in 0.8. No. 65 of 


1929 


Mr, 8S, Ramanujachari and 
Ananda Bai, for the Appellants. 

Messrs. K. Krishnaswamy Ayyangar and 
G. A. Pai, for the Respondents, 

Beasley, C. J.—The suit under sppeal 
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ote 
was. brought by the Receivers of P. 
Venkatachalam’s condiment business to 
restrain the defendants from gelling the 
curry power manufactured by them 
called the “Madras Curry Powder” in pack- 
ages designed and labelled so as to 
résemble those of the plaintiffs. The 2nd 
defendant in the suit is tfe minor son of 
the late P.B. Loganatham, 8 grandson of 
the original P. Venkatachalam, who. died 
about a year ago. It is conceded that the 
defendants did not sell or offer for sele 
any.of their curry powder in Madras, 
Theacts complained of wera committed 
in Eagland where, it must be observed, 
there is an action pending against a 
firm called Oolinson Co. claiming the 
same reliefs as bere and for the same 
alleged reasons. Waller, J., did not decide 
the case on the merits batheld on the 
admitted facts that he had no jurisdiction 
to try the suit, That point was not raised 
inthe written statemant nor was there 
any issue taken upon ib, Waller, J., found 
thatthe passing off complained of, if done 
was notdone by the defendants in Madras 
but by their agents in England and that 
the passing off, the passers off and the 
evidence were all in England. He accord- 
ingly dismissed the suit with costs. From 
his judgment it seems that he has found 
that the passers off in England were the 
agents of the defendants and also that 
the defendants did not give their agents 
any authority tosell thecurry powder got 
up inthe manner complained of by the 
plaintiff. 

I do not proposeto say anything with 
regard to the questions of jurisdiction or 
the findings with regard to the agency 
or the want of authority in the agents 
because itseems to me.quite clear that 
this case must fail upon another point, 
It is suffisient to say with regard to jurisdic. 
tion | that, whilst it is true that a court 
Gan issue an injunction against persons 
within its jurisdiction restraining them 
fron doing acts outside the jurisdiction, 
it will not doso unless that remedy is 
likely tobe an effective one. In this 
case itis argued by the respoadents that 
as the defendants have ro property here, 
the remedy could not be an effective one, 
Upon this point it is not necesasry to 
give au opinion. In my view, the appel- 
lanto’ care fails becauss the evidenca falls 
far sbort of proving thatthey had in 
Eagiand the exclusive right to sell the 
‘i sdras Ourry Powder’, I: may well be 
that the “Madras Ourry Powder” manufactur- 
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ed by them had obtained considerable 
reputation in England. Bat it does not 
follow, therefore, that other manufacturers 
of Madras Ourry Powder had not obtained 
for themselves a similar reputation. 
What is claimed by the appellants is that 
they have acquired a right tothe ex- 
clusive useof the name “Madras Ourry 
Powder” with regard to the goods manu- 
factured in their business. That is what 
is claimed inthe plaint and that is the 
first issue framed; and that the appellants 
must sucseed in proving before the 
question of the passing off can be consider- 
ed. It was strenuously contended on behalf 
ofthe appellants thatall that the court 
had to consider wasthe queation of the 
alleged passing off. Thatis notao because 
the first issue must first of al), be found 
in favour of the plaintiffs. In S. Chivera 
& Sons v. S. Chivers & Co. Ltd,(1) Farwell, J., 
ss he then was, stated that there were 
two questions which had to ba answered, 
vizą whether the plaintiffs had established 
that ‘Ohivers Jellies” or ‘Ohivers’ Table 
Jellies” had acquired a secondary meaning 
and had come to mean jellies made by 
the plaintiffs and whether the defendants 
had so described their jellies a3 to be 
likely to mislead the purchaser into 
believing that the jellies wera the jellies of 
the plaintifs. These questions Farwell, J. 
took from the questions left to the Jury. 
by Oollins, L, J , in Reddaway v. Banham 
(2). The plaintiffs in that case sought to 
restrain the defendants from selling 
Ohivers’ Table Jellies, a dascription under 
wich the plaintiff sold jellies manufactur- 
ed by themselves. The plaintiffs’ suit 
failed, Farwell, J., in discussing the evid- 
ence refers particularly to the evidence 
oftwo witnesses. One of them said; “If 
a customer asked me for Ohivers’ jellies 
I should sell what I had in stock: if I had 
both I should ask him which he required.” 
The other witness said: “If asked for 
Ohivers’ jellies I should give the defend- 
ants; if I had both, I should ask which 
was wanted”. I refer to this evidence 
because of the answers given by the 
plaintiffs’ first witness in this case whose 
evidence I will deal with later on. On 
the authority of this case, ib is necessary 
for the appellants to prove that the Madras 
Qurry Powder which is merely descriptive 
of the kind cf powder and the place of its 
manufacture has acquired a secondary 


(ITB. P.O. 420. 
(2) (1893) A. O. 199; 13, R.P. O, 218; 65 L, J. Q.B, 
981; 74 L, T,289; 44 W. R. 638, 
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meaning and has come to mean curry 
powder manufectured by themselves and 
not by other manufacturers. Another case 
-unon this point is Havana Cigar Tobacco 

Factories Lid, v. Odenino (3). For many 
yearstbe brand name “La Ocrona” or 
“Qorona” had been used hy the plaintiffs 
and their predecessore. It was not dis- 
puted that when used as a brand those 
words indicated cigarsof the plaintiffs’ 
manufacture. Many years before the plaint- 
iffa introduced anew size name “Oorcnss”. 
Cigars of the Oorono brand and Ooronas 
or Corona size were known as “La Corona 
Coronas” or “Corona Coronas”. This size 
name was adopted by other manufacturers 
and bad for many years been used as s size 
name. The defendant in complying with a 
request for “some cigars—Ooronas” sup- 
plied cigars of the Partagas brand and 
Coronas size. The defendant claimed the 
right in response to a request for a “Oorona 
Cigar” or any similar request so phrased 
as not to indicate whether the word “Oo- 
rona” was used to refer to brand or to size, 
to supply a cigar of any brand provided it 
was of the Corona size. In an action 
brought by theplaintiffs claiming an injunc- 
tion to restrain the defendant from selling, 
. or supplying, or offering or exposing for 
gale, or passing off, or inducing or enabl- 
ing others to pass off. cigars not of the 
plaintiffs’ manufacture as or for the plaint- 
iff’ “La Corona” brand of cigars by the 
use of any words consisting of or contain- 
ing the word “Corona” asa brand name, 
and from selling, or supplying in response 
to orders for “Corona” cigars, cigars not of 
the plaintiffs’ manufacture, it was held that 
the words “a Corona Cigar” being on the 
evidence proved to be ambiguous in mean- 
ing, the defendant, if he exercised the 
right which he claimed, would, in the ma- 
jority of.cases of a request for “a Corona 
cigar” be passing off goods not manufac- 
tured by the plaintiffs as goocs of their 
manufacture. It was argued on behalf of 
the defendant in the action, who wes the 
appellant in the Couri of Appeal, that the 
respondents, the plaintiffs, had to prove 
that the word ‘Corona,’ in the trade de- 
noted exclusively goods of their manufac- 
ture, At page 195* Warrington, L. J., 
Bays : 

As to the authorities I have little to say, for, as 
I have already stated, they are not directly in point. 


. (8) (1924) 1 Ob. D. 179; 93 L. J. Oh, 81; 130 L. 
T. 498; 40 T, L. R,102;68 S. J. 164, 41 R, P. O. 


Az. i : 
~¥Page of (1924) 1,.0b, D.—[#a.] 
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In Reddaway v. Banham (2) and in Cellular Clothing 
Co. v. Maxton and Murray (4) the question was whe- 
thera name originally descriptive had obtained a 
secondary meaning as denoting exclusively the 
plaintiffs’ goods. The question does not arise im 
the present case, for it is not disputed that the word: 
“Qorona” used as a brand name denotes exclusively 
the plaintiffs’ goods.” : 

In Wotherspoon, v. Currie (5) Lord West- 
bury says: 

“Itako it to beclear from the evidence that; long 
antecedently to the operations of the respondent, the 
word ‘Glenfield’ had acquired a secondary significa- 
tion or meaning in connection with a particular 
manufacture—in short, it had become the trade de- 
nomination of the starch made by the appellants. wag 

In Powell v. Birmingham Vinegar-Bre- 
wery & Co., (6) the plaintiffs had manu- 
factured for years and sold under the name 
of “Yorkshire Relish” a sauce madè ac- 
cording to a secret recipe. The term 
“Yorkshire Relish” had come to mean that 
particular manufacture. I quote: this case 
merely in order to show that that element 
had to be present. Manchester Brewery Co. 
v. Manchester Brewery Co (7), Massam v. 
Thorley’s Cattle Food Co. (8) and Reddaway 
v. Banham (2) may also be referred to. 
In the latter case belting made of camel 
heir yarn had been kuown in the markets . 
of the world for many years. It had been 
sold under a variety of names. But there 
was ample evidence to justify the finding 
that amongst those who were the purchas- 
ers of such goods the words “camel hair” 
were not applied to belting made of that 
material in general and that, in short, it 
did not mean in the market belting made 
of a particular material but kelting made by 
a particular manufacturer In Cellular Cloth- 
ing Co. v. Maxton and Murray (4), Lord 
Shand in the course of of his judgment 
speaking of the Reddaway’s case (2) says as 
follows :— 

“Of that case I shall only say, that it no doubt 
shows itis possible where a descriptive name has 
been used to prove thatso general, I should rather 
say so universal, has been the use of it as to give it- 
a secondary meaning and so to confer on the person 
who has so used it a right to its exclusive use or, 
atall events to such-a use that others employing it 
must qualify their use by some distinguishing 
characteristic. But I confess Í have always thought, 
and Jatill think, that it should be made almost im- 
possible for any one to obtain the exclusive right 
to the use ofa word or term which is in ordinary 
use in our language and which is descriptive only 


(4, (1899) A. O. 326; 68 L. J. P. O, 72380 L. T. 
809; 15 R. P. O. 581. 
9 (1872) 5 H, L. 508;42 L. J. Ch, 130; 27 L, T 


(6) (1896) 2 Ob, 54. 

2 (1899) A. O. 83; 68 L, J. Ch, 74; 79 L.T. €45 
15 T. L. R. 110. , 
®© (1860) 14 Ob. D, 748; 41 L, T. 543; 28 W, R 
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“shd, indeed were it not for the decision in Redda- 
way's case (2), I should say this should be made 
altogether impvssible.” 

Even in cases where the plaintiff is able to 
prove that in a certain locality his goods 
have been sold under a particular name 
and it could, therefore, be held that in that 
particular place by its universal use the 
word has acquired a secondary significa- 
tion, Lord Shand in the before mentioned 
case is of the opinion, that that would not 
entitle the plaintiff to have an injunction 
in every part of the country. These cases 
are sufficient to show that in order to suc- 
ceed in the suit the appellants must at laast 
succeed on the first issue. 


I will now proceed to examine the oral 
evidence in this case which is very brief. 
Plaintiffe’ Witness No. 1 is one of the joint 
Receivers appointed by this court of 
the condiment busines of the late 
P. Venkatachalam. Whilst in England he 
purchased a number of packets of the 
“Madras Ourry Powder” the object being 
of course to ascertain whether some other 
manufacturer or manufacturers were selling 
curry powder so described in England. At 
the time of making the purchases he asked 
for the “Madras Ourry Powder” and from 
some dealers he obtained the appellants’ 
curry power and from others that manufac- 
tured by the respondents, He producad 
a. number.of such packages containing 
curry powder in court, He first of all 
stated that of his own knowledge the curry 
powder manufactured by the appellants 
was known in England as Venk’s powder 
or Venkat's powder or the “Madras Oarry 
Powder” and that when the name of the 
“Madras Ourry Powder” was mentioned it 
was understood to be the powder manufac- 
tured by the appellants, The criticism 
with regard to this evidence is that it is 
purely hearsay evidence. Neither is it the 
evidence of a person engaged inthe trade, 
such as a retail-dealer, nor can it be said 
that the witness is possessed of any expert 
knowledge about the matter. In his 
examination-in-chief the following question 
and answers appear, 

Q. When you asked for Madras Oarry 
Powder what were you given? 

A. Hither this or that. 

Q. Oan you explain how it came about 
. that when you asked for Madras Ourry 
Powder they gave either? 

A. Probably because it carried the name 
of Madras Ourry Powder or because it 
has some connection with Venkata- 
chalam,", 
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In croas-examination there are 
following questions and answers, 

“Q, Likewise you went to retail shops 
and asked for oneof this sort and one of 
the other sort? 

A. In the retail shops I asked for 
Madras Ourry Powder. It is only from 
Selfidge that I asked that, so that the court 
might know about it. 

Q. What did you ask for in retail shops? 

4. I simply asked for Madras Ourry 
Powder, Then either this one or that one 
was offered. 

Q. They treated both alike as having 
had a reputation a3 Madras Ourry Powder? 

A. Ido not know whether they treated 
both as having the same reputation. 

Q. In response to your asking for the 
Madras Curry Powder the shopman gave 
you one of thisand one of that and asked 
you to choose, 

A. They will give this or that. 

Q. And you bought both. 

A. in some places both and in some 
placas only defendant's powder.” 

These answers seem to me to completely 
destroy the appellants’ case. It seems to 
me that it isimpossible for the appellants 
to claim that in Eagland “Madras Ourry 
Powder” has cometo bə understood as the 
curry powder exclusively manufartured by 
the appellants. The other witnesses really 
carry the case no further, There is no 
evidence here of any retail dealers to support 
the plaintiffs’ case No doubt it would 
be expensive and inconvenient to get such 
evidence, but if it existed, it could and 
should have bsen got. [It miy be that in 
the litigation in England the plaintiffs 
can get such evidencaand prova taat the 
“Madras Ourry Powder” manufactured by 
them has come to be regarded in Higland 
as exclusively their manufacture, If the 
plaintiffs do that, then the court will pro: 
cesd to consider the question of passing 
off, Oa the evidence, in my view, the 
appellants’ case must fail. Tnerefore, on 
the merits, this appeal must be dismissed 
with costs, The Receivers may pay the 
costs and take their owa costs out of the 
estate. 

Cornish J.—I agree 

N. K./ as Appeal dismissed 
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BOMBAY HIGH COURT. 
Insolvency No. 683 of 1930, 
October 14, 1930. 


Mirza, J, 
In re NATHURAM GOPAL MANTRI— 


Presidency Towns Insolvency Act (III of 1909), ss. 
7, 86, 56—Fraudulent preference—Transaction not 
arising under s. 836—Question asto whether it offends 
- against 8. 56—Procedure—Notice of motion or suit 
in Civil Court, ` 

Where the Official Assignee seeks to set aside a 
transfer made by the insolvent on the ground that it is 
void under s. 56 it is open to the High Court to 
exercise a discretion whether the matter should be 
tried on a notice of motion in the Insolvency Oourt 
or to relegate the Official Assignee to a suit in the 
Oivil Court, where the matter is not covered by s. 36 


of the said Act. Oficial Assignee, Bombay v. 
Sundarachari (2), dissented from. [p, „col .] 
Sir Dinshah Mulla, for the Official 


Assignee, 
Mr. N. P. Engineer, for the Respond- 
ents. 


Judgment.—This is a notice of motion 
taken out by the Offcial Assignee of 
Bombay to set aside a deed of cocond mort- 
gage dated July 31,1930, executed by. the 
insolvent a month prior to his being 
adjudged insolvent. The deed isin favour 
of the respondents andis in respect of a 
property which belonged to the insolvent, 
The property has been since sold off at the 
instance of the first mortgagees and there 
is a balance of Rs. 3,500 in the hands of 
the first mortgagees out of the sale pro- 
ceeds, Theapplication is made under the 
provisions of £. 7 ofthe Presidency-towns 
insolvency Act, 1909, read with r. 4(e) of 
the Bombay High Court Rules) made under 
X -112 of the Presidency-towns Insolvency 

ct. 

An objectionis taken on behalf of the 
respondents that the procedure adopted by 
way of notice of motion should not be 
permitted and that the Official Assignee 
should be relegated to a civil suitto estab- 
lish his alleged claim. 

The facts which have given rise to this 
notice of motion appeer from the affidavits 
to be as follows: The insolvent prior to 
hisinsolvency was the owner ofa property 
situate at Dadar, On November 14, 1924, 
he executed an indenture of first mortgage 
in respect of that property in favour joint- 
ly of one Reuben Daniel Walvatkar and 
his wife, Simhabai. On September 30, 
1927, the insolvent and his son executed a 
demand promissory note in favour of the 
respondents forasum of Rs. 1,085 On 
January 25, 1928, they {executed ga second 
demand promiesory note in favour of the 
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respondents for a sum of Rs, 1,000 and - 
on December 12, 1928, they executed 8 
third joint promissory note in favour of 
the respondents for Rs. 500, On July 31L,- 
1930, the insolvent having committed 
default the first mortgagees advertised the -` 
property for esle. On the same day the 
insolvent executed a second mortgage of 
the property in favour of the respondents | 
tosecure to them the aggregate sum of 
Re, 2.585 and interest on the three demand 
promissory notes which had remained un- 
paid. The insolvent’s son is not-aparty to 
this indenture of second mortgage, the 
property belonging solely to the insolvent, 
The second mortgage inter alia recites 
that the promises under the three #joint 
promissory notes had pressed the insolvent 
for payment of the moneys dus on the 
promissory notes and the indenture of. 
mortgage was being executed in considera- 
tion of the promises getting a better 
security and the mortgagor getting one 
year’s further time for payment of the 
amount. On August 25, 1930, the prop- 
erty was sold at the instance of the first 
mortgagees when it realised a sum suffici- 
ent to pay off the costs of sale, and the 
amount due to the first mortgagees and 
left a balance of Rs. 3,500 in the hands of, 
the first mortgagees. On August 26, 1230; , 
the insolvent was adjudged insolvent on 
his own petition. The Official Assignee at 
the instance of acreditor, who is a decree- 
holder for Ks, 8,638-7-5 having obtained the 
decree on July 11, 19380, gave notice soon 
after the insolvency to the first mortgagees - 
not to part with the balance in their 
hands, viz, Rs. 3,500, to the respondents, . 
pending the disposal of this application ` 
which the Official Assignee informed them . 
he had made to this court against the - 
respondents. 3 


Reliance is placed on behalf of the 
Official Assignee on the termsof s. 56 of . 
the Presidency-towns Insolvency Act. That 
section provides that :— : 

“Every transfer of property...suffered by any 
person unable to pay his debts as they become’ 
due from his own moneyin favour of anycreditor, ’ 
with a view of giving that creditor a preference over 
the other creditors, shall, if such person is- 
adjudged insolventon a petition presented within ` 
thres months after the date thereof, be deemed 
fraudulent and void as against the. Official Assignee” 

in this case the indenture of second 
mortgage having besn made on July 31, 
1940, and the adjudication being on 
August 26, 1930, the matter would seem tu 
fall within s. 56 of.the Presidency-towns . 
Insolvency Actifit.is established that the. 
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transfer was made by the insolvent with a 
view to give the respondents a preference 
over his other creditors. Saction 56o0f the 
Insolvency Act confers a preferential right 
on the Official Assignee in such a case, 
He’ is entitled on behalf of the general 
body of creditors to challenge the transac- 
tion although the insdlvent himself in 
his own right could not have done 
BOs 

The questions I have to determine are 
(1) whether this case falls under s, 7 of 
the Insvolency Act, and (2) if it does, 
whether it should be disposed of in this 
court on a notice of motion or the Oficial 
Assignee should be relegated te a regular 
dal suit on the original side of this High 

ourt. 


Mr, Engineer on behalf of the respond- 
ents has contended that the present matter is 
governed bys, 36 of the Insolvency Act, 
According to this contention as the respond- 
ents have denied their liability the: Official 
Assignee has no other recourse open to 
him but to file a suit in the civil Oourt, 
if he wishes to enforce his claim, The 
contention is that the property having 
been sold the surplus sale proceeds with 
the first mortgagees must be deemed tu 
be held by them on behalf of the respond- 
ents who are the second mortgagees. The 
Official Assignee is claiming in respect of 
this?sum that the respondents are either 
indebted to or ara in possession of property 
which in law still belongs tothe insolvent 
and the case falls within either cl. 4 orcl.5 
ofs. 36 of the Act. 


Clauses 4 and 5 of s. 36 of the 
Insolvency Act provide that if on the 
examination under that section the person 
examined admits that he is indebted to 
the insolvent or that he has in his pos- 
session any property belonging to the 
insolvent the court has the power to make 
an order on such person to pay the amount 
or to deliver the property to the Official 
Assignee and the order s9 made would 
have the effect of a decres in a civil suit. 
An examination under s8. 36 of the Insolency 
Act may take place on an application by 
the Official Assignees or by any creditor 
of the insolvent. Tne proviso to s, 7 is 
that unless the parties otherwise agree, 
the power given by s.7 to the Insolvency 
Oourt as such to decide all questions must 
in matters arising under s. 36 be exercised 
in: the manner and to the extent providel 
ins. 36. In thia case it appears that 


neither the Official: Assigdee nor any ~ 
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creditor has made an application to thig 
court for an examination under the provis- 
ions of s. 36. If such an order had been 
made and the respondents examined under 
the provisions of s. 36 and they had then 
denied their liability it is conceded by 
Bir Dinshah Mulia that under the proviso 
tos. 7 of the Insolvency Act the Official 
Assignee would have to file a suit against 
the respondents to enforce hisclaim, As 
n> exeminaticn hes been held under 
s. 36 of the Act, L am unable to accede to 
the contention that the provisions of 
clauses 4 and 5 would apply to this 
case, 

In Official Assignee, Madras v. Narasimha 
Mudaliar (1) a Fall Bench of the Madras 
High Court has held that the only limita- 
tion placed on the jurisdiction of the 
Insolvency Court under s. 7 of the Act 
is when orce the Official Assignee has 
Simmoned a witness under s. 36 of the 
Act and that witness disputes his indebt- 
edness the Official Assignee has no option 
but to proceed by way of suit. The same 
Fall Bench has also held that where the 
Official Assignee standing in no higher 
position by reason of the special provis- 
ions of thei: a :lvency law than the bankrupt 
himself seeks to recover a debt which is 
not admitted it is a matter of discretion 
for the Judge sitting in insolvency whe- 
ther in any given case he should deal 
with the claim in the Insolvency Court 
or refer itto the machinery of the ordinary 
civil Oourts. 

In Official Assignee, Bombay v. Sundara- 
chari (2) a Division Bench of the Madras 
High Oourt held that any question as to 
the invalidity of a transaction, raised by 
the Official Assignee under the special 
Provisions contained in ss, 53 and 56 of 
the sPresidency-towns Insolvency Act, can 
be determined cnly by the Insolvency Court | 
constituted under the Act and not by the 
ordinary civil Courts. 

Sir Dinsheh Malla, the learned Oounsel 
for the Official Assignee, has conceded 
that he cannot rely on the authority cf 
this decision as correct law. Sir Dinshah 
Mulla has commented on this case in his 
“Lectures on the Law of Insolvency (Tagore 
Law Lectures for 3929)" at page 48 as 
follows :— 

“The High Court of Madras has held that the 

(1) 118 Ind. Cas.506; 52 Mad. 717; 30 L. W,159 
57 M. L. J, 145; Ind. Rul, (1929) Mad, 826; A. I. R 
1929 Mad.705 (F. B.). 

(2) 102 Ind. Oas. 702; 50 Mad. 776; 25 L. W. 813; A, - 
LR 1927 Mad. 684; 53 M. L. J, 209; 88 M,L. I, 410; 


(1927) M, W. N. 685. 
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Insolvency Court has exclusive jurisdiction under 
the Presidency-towns {Insolvency Act in matters of 
voluntary transfers (s, 55) and fraudulent preferences 
(s. 56), and that no suit lies in the ordinary tribunals 
in respect thereof...This decision, it is submitted, 
isnot correct.” : 

At page 47 of the same Lectures Sir 
Dinshah Mulla observes as follows :— 

“Tt is believed that notwithstanding the Madras 
decision, a Judge sitting in insolvency in Calcutta 
or Bombay would not try money claims, however 
small the amount may be, but leave them to be 
tried by the ordinary tribunals.” 

With great respect I am of opinion that 
the ruling in Official Assignee, Bombay v. 
Sundarachari (2) should not be accepted as 
correct law by our courte. 

The intention of the Legislature in 
enacting s. 7 and later the proviso to s. 7 
seems to havé been to introduce in our 
Act the terms of s. 102 and of the proviso 
tos. 102 of the English Bankruptey Act 
of 1883. The terms of s. 102 correspond 
with the provisions of 8. 7, But in enact- 
ing the proviso to s. 7 our Legislature seems 
to have made a departure from the proviso 
tos. 102 of the English Bankruptcy Act 
of 1883. The proviso to s 102 of the 
English Act is as follows :— 

“Provided that the jurisdiction hereby given shall 
not be exercised by the county court for, the purpose 
of adjudicating upon any claim, not arising out of 
the bankruptcy, which might heretofore have been 
enforeed by action in the High Court, unless all 
parties to the proceeding consent thereto, or the 
money, money's worth, or right in dispute does not 
in the opinion of the Judge exceed in value two 
hundred pounds.” 

Itis clear from the terms of the proviso 
to 8,102 of the English Act of 1883 that 
what was sought to be excluded from the 
terms of the section were mainly claims 
notarising out of the bankruptcy. The 
terms of our proviso to s,7 are of a general 
nature. The proviso is in the following 
terms :— 

“Provided that, unless all the parties otherwise 
agree, the power hereby given shall, for the purpose 
of deciding any matter arising under s. 36, be exer- 
cised only in the manner [and to the extent provided 
in that section.” 


In my opinion itis open to this court to 
exercise a discretion whether to try this 
matter on a notice of motion in the 
Insolvency Oourt or to relegate the Official 
Assignee to a suit in the civil Courts. The 
Insolvency Oourt possesses all the powers 
of a civil Oourt and can follow the like 
procedure as the High Court in the exercise 
of its ordinary original civil jurisdiction. 
But themachinery of our Insolvency Court 
isnot suited for conducting actions with 
the same facilities as are to be foundon 
the original civil side. The amount in- 
volved in this matter cannot be regarded 
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as trivial or uagsubstantial, although it is*” 
not very large. The Privy Council ruling ~ 
in Sime Derby & Co, Ltd. v. Official Assignee 
(3), is tothe effect that when the Official 
Assignee seeksto establish that a transfer 
by the debtor is void as a fraudulent pre- 
ference the onus of proofis on the Official 
Assignee. The Official Assignee in this 
case will have to show that the transfer by 
the debtor was a fraudulent preference. It 
will probably require considerable evidence 
to establish thestate of mind of the debtor: 
whether it could be said that what he did 
hedid with a view to give this particular 
creditor a preference over other creditors. 
The state of mind in which the insolvent 
was at the date of the second mortgage 
would be a matter of inference from the 
evidence which may be adduced. I am of 
opinion that the matters in dispute between 
the Official Assignee and the respondents 
on this notice of motion could be better 
dealt with in a regular civil suit. 

I direct that the Official Assignee do, 
if so advised, file a suit within three weeks 
against the responderts in respect of the 
present claim, In that event there will be 
no order on this motion except that the 
costs of the motion will be dealt with by the 
cours trying the suit, which is to be filed. 
In case the Official Aszignes does not file 
the suit within three weeks as directed the 
notice of motion will etand discharged with 
costs. 

Mr. Fngineer undertakes on behalf of 
his clients that on receipt of the amount 
from the first mortgagees they will deposit 
the same with their attorneys if the Official 
Assignee files the contemplated suit as 
here directed. The attorneys undertake 
not to claim any lien for their costs on the 
amount so deposited and undertake further 
to hold the same until the further orders 
of the court which may hear that suit. I 
ano satisfied that the interest of the general 
body of creditors represented by the 
Offisial Assignee would be sufficiently 
safeguarded by the undertaking which has 
been given before me. The respondents 
are to be at liberty to withdraw the amount 
from the first mortgagees on the expiry of 
three weeks from now free from any 
undertaking by them if no suit is filed. The 
undertaking given before me is to come 
into operationif and when the suit is filed 
by the Official Assignee as directed. The 
respondents and their attorneys are to be 

(3) 107 Ind. Oas. 233; 30 Bom. L, R. 290 P.10.; 54 M 
L. J. 337; A. I. R. 1928 P. 0.77: 47 O. L, J. 339; I. L, 
T.40 Oal. 104; 27 L, W. 744 (P, O.) . 
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af liberty to invest the amount they may 
receive in authorized securities pending 
further orders of thecourt which may hear 
the contemplated suit. 

N/a, i Order accordingly. 


. LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 
l 1966 of 1931. 
January 4, 1933. 
ADDISON, J. 
IMAM DIN AND OTHERS—JUDGMENT- 
DEBTORS — DBFENDANTS——A PPELLANTS 
versus 
« BARKAT RAM-—PLAINTIFE— 
DEORER BOLDER— RESPONDENT. 
Customary Law (Punjab)—Telis of Bhonike Autar 
—Whether governed by custom. 
The telis of village Bhonike Autar, Ohunian Tehsil, 


Lahore District, are not governed by agricultural 
custom, 


Miscellaneous Second Oivil Appeal from 
an order of the District Judga, Lahore, 
dated the Ist July, 1911, affirming that of 
the Subordinate Judge, Third Olass, 
Lahore, dated the 15th May, 1931, 

i Mr. Duni Chand Kapur, for the Appel- 
ants, 

. Mr, Amar Nath Monga, for the Respon- 
dent. 

-Judgment.—The only question involv- 
ed in this second appeal, for the institution 
of which the ueual certificate has been 
obtained, is whether the Telis of village 
Bhonike Autar, Ohunian Tahsil, Lahore 

. District, have established that they follow 
agricultural custom. Both the Courts 
below have held that they have not done 
80, 

.The burden was upon the appellants to 
establish (1) that they followed custom, 
and (2) ifso, what that custom was. They 
have not produced the Riwaj i-am or Ousto- 
mary Law of the district to show that, 
according to it, they followed custom, All 
they did was to examine certain witnesses 
who baldly stated that they followed agri- 
cultural custom, no instances being given. 
On the other hand, it has been established 
that these Telis own a very small srea in the 
village, that they do not form a compact 
agricultural community, that they are not 
confined to agricultural pursuits and that 
they did not come to the village with the 
founders thereof, Lastly, it has also been 
proved that a large number of alienations 
have been made by these Telisa without 
objection by collaterals, 

In these circumstances there can be no 
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doubt that the appellants have failed to 
prove that they follow custom. The fect 
that in some villages it has been held that 
Telis follow custcm is of little or no value. 
The dezision of the courts below being 
correct, I dismiss this appeal with costs. 
A. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Second Oivil Appeal No, 246-B of 1931. 
August 23, 1932, 

Niyoar, A. J. 0, 

Musammat BASANT BAl—APPELLANT 

versus 
RAMRAO KRISHNARAO KOLHEKAR~ 
RE-PONDENT 

Provincial Insolvency Act (V of 1920), s. 4—Ap- 
plicability to transfers of nominal and colourable 
nature—Powers of Insolvency Court—Insolvent having 
fractional interest in property—Duty of court. 

Section 4, Provincial Insolvency Act, applies to 
transactions of a nominal and colourable nature, whe- 
ther or not under the section the Insolvency Court has 
power to annul transfers which are intended to be 
operative but are otherwise calculated to defeat and 
delay creditors. Abdul Hasan Khan vy., Ragbir 
Prasad (3), relied on, Anwar Khan v. Muhamad 
Khan (1) and Amjad Ali v. Nand Lal Tandon (2), 
referred to, 

The fact that the insolvent has a fractional inter- 
est in the property does not make any difference in 
the exercise of the Insolvency Oourt's powers under 
8, 4. 

As the Insolvency Court has to administer the 
estate of the insolvent to settle the claims of the 
creditors, it is advisable that that court should 
itself inquire into such matters. 

Second Oivil Appeal against the judg- 
ment of the District Judge, Amraoti, in 
Miscellaneous Oivil Appeal No. 18 of 1931 
dated the 19th June, 1931, arising out of In- 
solvency Oase No, 121 of 1929, dated the 
23rd January, 1931, in the Court of the Sub- 
Judge, First Olass, Daryapur. 

Mr. N. T. Mangalmurtt, for the Applicant, 

Mr. A, R. Deshpande, for the Non appli- 
cant. 

Judgment —In this appeal the issue is 
raised a3 to whether. the Insolvency Oourt 
had jurisdiction unders, 40f the Provincial 
Insolvency Act, to set aside a transfer 
which took place more than two years be- 
fore the adjudication in insolvency. The 
District Judge, Amraoti, who heard the 
appeal held following Anwar Khan v. Mu- 
hammad Khan (1) that the Insolvency Oourt 
had power to try the issue relating to the 
nature of the tranefer made more than two 
years prior to the adjudication, 

(1) 113 Ind. Oas. 819; 51 A. 550; A I, 


R. 1929 
All. 105; (1929) A. L. J. 358 (F, B.). 
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‘It is urged for the appellant that the 
dissenting opinion of Sen, J., recorded in 
Anwar Khan v. Muhammad Khan (1) and 
followed in Amjad Ali v. Nand Lal Tandon 
(2) should be given effect to as being a 


true construction of the terms of s8. 4, Pro- 


vincial Insolvency Act. It appears to me 
that on the facts of this case, even the 
opinion of Sen, J., is adverse to the appli- 
cant’s contention. At page 570“ Sen, J., 
concedes that “if the transfer was intended 
to be inoperative from the beginning and 
the- insolvent bad remained in possession 
of the property, the Receiver may apply fcr 
its annulment under e, 4. Even the Ohief 
Oourt of Oudh applied s, 4 of the Provin- 
cial Insolvency Act, toa case of disposses- 
sion which was intended not to transfer 
any title from the very beginning but was 
only a nominal and colourable deed: see 
Abdul, Hasan v, Ragbir Prasad (3). In the 
present case the creditors have impeached 
the dispossession made by the insolvent as 
(pokul) in operative from its inception and 
this case, therefore, must fall within the 
purview of s. 4 of the Provincial Insolvency 
Act. Whatever disagreement there may 
be as to the power of the Insolvency Oourt 
under e, 4 to annul transfers which are 
intended to be operative but are otherwise 
calculated to defeat or delay the creditors 
there is no: division of opinion in regard 
to the application of s. 4 to transactions of 
a nominal and colourable nature, as that in 
the..pregent case. The learned District 
Judge was, therefore, right in holding that 
the case was governed by s. 4 of the Prc- 
vincial Insolvency Act. 

-It is pressed that 6. 4 only gives discre- 
tion to the Insolvency Oourt and that it is 
not obligatory on it to try an issue bet- 
ween the Receiver and the transferee, parti- 
cularly when the interest of the insclvent’s 
co-owners are involved. I do not think 
that-this circumstance, in the fact that the 
insolvent has fractional interest in the 
property makes any difference, since the 
Insolvency Oourt will be simply adjudging 
on such interest as an insolvent possesses 
in the property. As the Insolvency Oourt 
has to administer the estate of the insolvent 
to settle the claims of the creditors it is 
advisible that that court itself should in- 
quire into the issue. 


(2) 123 Ind. Cas. 217:5 Luck, 742; Ind. Rul 
(1930) Oudh 169; 7 O. W. N. 377; A. I. R. 1930 Oudh 
314 


14, 
(3) 131 Ind. Oas.433; A. I. R. 1931 Qudh 124; 8 
O.. W..N. 147; Ind. Rul. (1931) Oudh 193. 


#Page ôl SLA—[Ed] 
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I, therefore, affirm the lower Oourt's 
order and dismiss this appeal with costs, 
Pleader’s fees Re. 10. 

x./A, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No, 1724 of 1932. 
October 27, 1932. 

IQBAL AbMaD AND NIAMATULLAH, Jd. 
BALIF KHAN-—PLAINTIFE— 
APPELLANT 
{versus 
WAJID ALI AND OTHERS—DEFENBANTS 
— RESPONDENTS. 

Abadi—Right to transfer house with right of *resi- 
dence—Custom in Gauri Nawada and adjacent 
villages--Civil Procedure Code (Act V of 1908), s. 
100—Finding astocustom—Interference in second 


appeal, 
Under custom, owners of houses in the abadi 
their 


of Gauri Nawada are entitled to transfer 
houses in the abadi with the right of residence 
therein and the zemindars have no right to question 
such transfer. 

The question whether the owners of other similar 
villages which collectively constitute Samdhin 
possess such right depends upon the evidence adduced 
in eacb particular case [p. 669, col. 1.] 

A finding as to the existence or non-existence 
of a custom in so faras it is a finding thata cer-- 
tain practice does or does not prevail, is a finding 
of fact though the question whether a prevailing 
practice has the attributes of a legally binding 
custom is a question of law. [p. 669, col. 2.] 

Second Oivil Appeal from the decisicn 
of the Additional Subordinate Judge, 
Farrukbabad, dated the 3lst May, 1929, 

Mr. Ishaq Ahmad, for the Appellant. 

Dr. N. U. A, Siddiq, for the Respond- 
ents. 

Judgment —This is a plaintifff's appeal 
and arises out ofa suit for a declaration 
that the sale-deed dated June 30, 1913, 
with respect to a ehop executed by Ghasi 
Ram in favour of Latafat Ali deceased 
father of defendants Wajid Ali and Ali: 
Nabi was null and void and for possession 
of the said shop. 

` The plaintiff and pro forma defendants 
are admittedly zamindars of Gauri Nawda 
and Ghasi Ram was a non-agricultural 
raiyat residing in Gauri Nawada. The 
shop in dispute is situate in Gauri 
Nawada. 

The plaintiff's case was that Gauri 
Nawada is an agricultural village and that 
the residents of the esgid village have no 
right to transfer their houses with the 
right of residence, The defence to the 
suit was that Gauri Nawada is apart of 
the town of Samdhin and is not an 
agricultural village, and that there was a 
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custom in Samdhin that entitled the owners 
of houses in Samdhin to transfer the 
houses ‘themselves, and the right of 
residence therein to whomscever they 


` pleased, and that the zamindars of .the soil 


had no right to question any auch transfer. 
It was also alleged by the contesting de- 
fendants ihat the shop in dispute was not 


- within the ambit of the plaintiff's zamin- 
_ dari and was situate in patti Sarkar. This 


Ta 


last mentioned contention of the defend- 
ants has been overruled by both the courts 
below and we are no longer concerned 


. with it in the present appeal. 


Tho trial Court held that Gauri Nawada 
is a part of thetown of Samdhin and that 


< neither Gauri Nawada nor Samdhin is an 


sgrichltural village. It also held that the 
custom set up by the contesting defend- 
ants was proved, On these findings the 
trial Court dismissed the plaintiff's suit. 

The plaintiff went in appeal to the lower 
Appellate Oourt. That sourt agreed with the 
findings of the trial Oourt and accordingly 
affirmed the decree of that court, 

The plaintiff has now come up in escond 
appeal to this court and takes exception 
to both the aforesaid findiags recorded by 
the court below. He urges that Gauri 
Nawada is en agricultural village pure and 
simple and that the custom set up by the 
Dinda ccopondents has not been prov- 
e A r 

In the view that we take of the case it is 
unnecessary for us to enter into a dis- 
cussion of the question as to whether or 
not Samdbin or Gauri Nawada is an 
agricultural village. Itis abundantly clear 
from the observations made by the courta 
below that Samdhin is not a place by 
itself but is a collective name given to 4 
or. abadis that are situated close to each 
other and esch having a separate name. 
Gauri Nawada is one of those abadis, 
The incidents of tenure of the abadis of 
the villages that collectively constitute the 
town of Samdhin may not necessarily be 
and probably are not identical. The rights 
of the residents of each of the villages 


‘constituting the town of Samdhin with 


respect to their houses have to be determin- 
ed by a reference to the incidents of tenure 
of the particular village in which the 
house is situate. Moreover, the decision of 
each case must necessarily depend on the 
volume and quality of evidence adduced 
by the parties in each particular case. 
Even if it be conceded that Gauri 
Nawada is not an agricultural village it 


: peems to us that the finding recorded by 
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the courts below on the question of custon 
is decisiva of the present appeal. 

Bat the correctness of that finding is 
also impugned by the plaintiff and he 
urges that the evidence in support of the 
custom found to have been established by 
the courts below was legally insufficient 
to prove the custom setup by the defend- 
anta. ` 

To prove the custom setup by them 
the defendants relied on 12 desds of 
transfer ranging between 1836 and 1917. 
The learned Judge of the court below has 
noted those deeds in his judgment. Apart 
from those documents the lower Appellate 
Court placed reliance on an extract from 
the wajib-ul-arz of 1833, Ex. 1. The 
defendants alco produced oral evidence in 
support of the custom set up by them, 
The learned Judge of the lower Appellate 
Court accepted the testimony of the de. 
fendants’ witnesses and held thet the 
evidence, documentary and oral, produced 
by the contesting defendants established 
the custom set up by them. ; 

In visw of the Full Bench decision of 
this court reported as Municipal Board, 
Benares v. Kandhiya Lal (1) a finding as 
to the existence or non-existancs of a 
custom, in so far es itisa finding that a 
certain practice does or does not prevail, 
isa finding of fact. The question whether 
& prevailing practice has the essential 
attributes of a legally binding custom is 
a question of law. la this case, therefore, 
we must accept the finding of the lower 
Appellate Oourt to the effect that the 
practice of transferring houses along with 
the right of residence by raiyats in Gauri 
Nawada prevails, a3 a finding of fact and 
we have only to decide whether that pra- 
ctice has the essential attributes of a legally 
binding custom, 

The evidence in the present case was all 
the one way. The defendants producea, 
as already stated, a number of sale-deeje 
of houses by residents of Gauri Nawada 
and the plaintiff could not cite even one 
instance in which exception was taken to 
the transfer of housea along with the right 
of residence by the zamindars of Gauri 
Nawada. In the wajib ul ars provision was 
made thet an asami or “khush bash deha “ 
(resident of the village) can build a 
residential house in banjar land with the 
permission of the zamindar and that an 
asami has no right to sell hie house. 


(1) 134 Ind, Gas. 21; (1931) A. L J. 757; AIR. 
1931 All. 499; Ind. Rul. © (1931) All, 789; 54 A. 6 
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The use of the word ‘asami’ in contrast 
with the words “khush bash deha” and the 
absence of any provision in the wajib-ul- 
arz forbidding the transfer of houser by 
the latter is significant. Obviously the 
word “asami” was used in contradistinc- 
tion with the words “khusk bash deha”, 
In the context in which the word ‘asami’ 
occurs it cannot but mean an agricul- 
tural ‘tenant. While in the wajib-ul- 
arz provision was made that asamis have 
no right to transfer their houses, the wajib- 
ul-arz is silent as to the rightssot “khush bash 
deha” in the houses occupied by them. 
This necessarilly leads to the inference 
that the prohibition to transfer that pre- 
vailed in thé case of asamis had no reference 
to "khush bash deha”. Itis, therefore, clear 
that in the Record of Rights distinction 
was drawn, so far back as the year 1833, 
between the righte of an agricultural tenant 
and the rights of other inhabitents of 
Gauri Nawada- as regards their power to 
- gell their houses along with the right of 
‘residence. This fact coupled with the 
numerous. tranefers evidenced by the deeds 
_yelied ‘on by the defendsnts and the oral 
' evidence which was believed by the learned 
Judge of the lower Appellate Oourt was 
more than sufficient. to establish the ex- 
istence of a validly binding custom of the 
nature set up by the defendants. The 
practice of transferring houses slong with 
the right of residence found by the lower 
Appellate Court is ancient and invariable 
so far as the residents of Gauri Nawada 
other than agricultural tenants are con- 
cerned, and, therefore, that practice has 
the attributee of a legally binding custom. 
As already stated, each case must be 
decided on the evidence tendered by the 
parties in the case and in the present 
case we are not prepared to hold that the 
evidence was insuilicient to justify the 
` finding in support of the custom recorded 
by the lower Appellate Court. We accord- 
ingly dismiss this appeal with costs. _ 
N.JA, Appeal dismissed, 





OUDH CHIEF COURT. 
First Civil Appeal No. 93 of 1931, 
November 18, 1932. 
BIBHESAWAR NATH AND NANAVUTTS, Jd. 
Sheikh TAFAZZUL HUSAIN— 
PLAINTIFF—APPELI ANT 
versus 
BAKHSHISH HUSAIN AND ANOTHER— 
DEFENDANTS—RESPONDANTS. 
Muhammadan Law — Succession — Widow—Life 


ÑÀRAZZUL HUSAIN v; BARHSBISH KUSAIN. 
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estate—Custom based on principles of Hindu Lew—-~ 
Collaterals, when entitled to succeed.' 

Where according to the custom in certain 
Muhammadan families the widow gets a life estate 
based on the principles of Hindu Law, the collaterals 
succeed as at thetime of the widow's death and not 
at thetime of the death of her husband Mohamad 
Ghifoor Khan v. Mehdi Hasan Khan (2) and. 
Binak Dat v, Mohamad Ghafoor Khan (3), relied. 


on, 

First Oivil “Appeal against the decree 
of the Additional Subordinate Judge, 
Bara Banki, dated the 23rd March, 1931. 


Meeers. Hyder Husein and Rauf Ahmad 
for the Appellant. 

Mesers. Ghulam Hasan and I. Husain, for 
the Respondent. 

Judgment.—This is 8 plaintifi’s 
appeal from a judgment and desreé of the 
Court of the learned Additional Subordi- 
nate Judge of Bara Banki dismissing the 
plaintiff's suit. 

The facts out of which this appeal arises 
are briefly as follows :— ; 

One Zain Ali had three sons, Jawad Ali 
Wajid Aliand Jawed Ali. The property of 
Zain Ali descended on these three sons in 
equal shares. The plaintiff Tafazzul Husain 
is the son of Jawad Ali who died on the 
23rd of April 1921 whilst Bakhshish Husain ` 
defendant No. lis the son of Jawed Ali 
defendant No. 4. Wajid Ali was married 
to Musammat Rahimunnisa who died 
childless, The property inherited by the 
three sons of Zain Aliis not in dispute in 
the present suit. Musammat Rahimunnisa 
had inherited from her father certain 
property the details of which are given 
in para. 4 of the plaint, Half of her 
property Musammat Rahimunnisa gifted to 
Bakhshish Husain, defendant No. 1 and 
the remaining half she gifted to her 
husband on the same day, the 2nd of May 
1916. Wajid Ali died on the 12th of July 
19,5 and atthe time of his death he left a 
third of the property of his father which he 
had inherited and also the half-share of his 
wife's property which had been gifted to 
him by her. The plaintiff's contention is 
that inthe property gifted by Rahimun- 
nisa to her husband, Musammat Rahimun-~ 
nisa onthe death of her husband became 
entitled to one-iourth of that property 
aud Jawed Ali and Jawed Ali, the brothers 
of the deceased Wajid Ali became owners 
of the remaining three-fourths share 
in equal halves, and it is in respect of 
his father's three-eightn share in the pro- 
perty gifted by Rahimunnisa to her hus- 
band Wajid Ali that the plaintiff has 
brought the present suit. Rahimunnige 
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died on the 23rdof April 1921 but before 
her death on the 24th of April 1919 sha 
had gifted the -half-share which she had 
originally’ given to her husband: to 
Bakhshish. Husain defendant No. 1. -The 
defendants raised several pleas and on 
the.pleadings of the parties the learned 
Subordinate Judge framed seven issues. 
He decided the first issu8 in the affirmative 
and held that Musammat -Rahimunnisa 
- had intelligently executed the deed of gift 
in favourof her husband Wajid Ali: On 
the secondissue he held that Jawad Ali 
was notentitled to any share in the pro- 
perty left by Wajid Ali as Jawad Ali had 
predeceased Musammat Rahimunnisa. He 
decided issues No3, 3 and 4 in favour of 
the” plaintiff and held that the plaintiff 
was the sole heir of Jawad Ali and that 
daughters and sistera wereexcluded from 
inheritance in the family of Zsia Alias 
alleged by the plaintiff. He derided issue 
No. 5 in the negative and held that there 
was.no family gsst'lement between Jawad 
Ali, Jawed Ali and Musammait Rahimun.- 
nisa, -He decided issue No.6 in the affir- 
mative and held that it was proved that a 
custom exists in the family of Zain Ali 
under which a widow succeeds solely to the 
property of her childless husband. Upon 
the above findings the learned Additional 

Subordinate Judge dismissed the plaintiff's 

suit with costa, 

Dissatisfied with the judgment and 
decree of the learned Additional Sab- 
ordinate Judge the plaintiff has filed the 
present appeal. The learned Counsel for 
the plaintifiappellant has only urged 
before us two pleas one relating to the 
plea of custom which is embodied in 
Issue No. 6 and the other relating to 
Issue No. 2 as to whether Jawad Ali sur- 

. vived Musammat Rahimunnisa or not, 

As regards the question of custom 
embodied in Issue No.6 we are in com- 
plete agreement with the finding of the 
learned Subordinate Judge. The custom 
alleged by the defendants-respondents is 
to the effect that in this family of 
Zain Ali if a male dies childless his 
widow succeeds solely to the property of her 
husband and on her death the nearest rever- 
sioner of her husband gets the property. 
(After discussing the evidence, the judg- 
ment proceeded:) We have, therefore, no 
hesitation in upholding the finding of the 
learned Subordinate Judge as regards the 
custom set up by the defendants and repel 
the contentions embodied in the first 
ground. of the plaintifi’s memorandum of 
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appeal. 

(As regards Issue No. 2 the learned 
Judges after referring to the evidence held 
as follows) :— 

In our opinion the evidence adduced 
by- both parties on Issue No. 2 is not 
very satisfa:tory; but unless the plaint- 
iff appellant can show that the conclusion 
arrived at by the learned trial Judge is 
manifestly wrong he cannot succeed in 
his appeal. We, therefore, after due 
consideration, are not prepared to reverse 
the finding of the learned trial Judge on 
Issue No, 2. 

A question of law, not raised in the 
lower court, was argued before us by the 
learned Oounsel for the plaintiff-appellant 
and that was whether the property in 
suit vested in Jawad Ali on the death 
of his brother Wajid Ali or not. ìn this 
connection reliance is placed upon a. rul- 
ing of the late court of the Judicial 
Commissioner of Oudh reported in Farzand 
Alt v. Karim Bakhsh (1). In this ruling 
it was laid down by Mr. Justice Lindsay 
that under the custom proved in that case 
the estate vested in the heirs from the 
moment of the death of the husband of 
the Muhammadan lady. This decision 
however was not followed in Mohammad 
Ghafoor Khan v. Mehdi Hasan Khan (2). 
In this raling it was held that where 
the right given to a widow under a 
wajib-ul-arz is one of a life-estate without 
apy power of alienation, it does not ne: 
cessarily follow, on a pure construction 
of the wajib-ul-arz that the succession 
opened at the date of the husband’s death 
and not at the date of the widow's death. 
So far as we are concerned, a Bench of 
this court has laid down in Binak Dat 
v. Mohammad Ghafoor Khan (3) that the 
custom based on the principles of Hindu 
Law, gives the succession to the col- 
laterals at the time of the widow's death 
and not at the time of the death of her 
husband, Weare in full agreement with 
‘the proposition of law laid down in this 
latter ruling which is also supported by 
a ruling of their Lordships of the Privy 
Oouncil in Thakurain Harnath Kuar v, 


Thakur Indar Bahadur Singh (4). We 
(1)61 Ind. Gas 964, 80. L J. 138, 
(2) 87 Ind. Cas. 356; 12 O, L; J.253; A, I.R, 1925 

Oudh 523. < 
(3) 105 Ind. Oas. 496; 40. W. N. 770; A.I. R, 1997 

Oudh 442. 

(4) 71 Ind. Oas. 629; 26 O. O. 223; A.GLR. 1922 
P. O. 403; 9 O. & A. L.R. 270; 90. L.J. 652; 44 
M. L. J. 489; 37 O. L. J. 346; 45 A. 179; 27 0. W, 
N, 949; 50I A. 69; 18 L. W. 383; 33 M. L. T. 206; 
5 P. L. T, 281; 2 Pat. L,R, 237 (P, O). . 
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"+ therefore reject the contention of the 


learned Counsel for the -appellant that- 
the property in suit vested in Jawad Ali 
father of the plaintif on the death of 


Wajid Ali. No other point was argued , 
before us on behalf of the other plaintif- 
appellant. ` 


The result is that this appeal fails and is 
dismissed with costs. : 
N/a. Appeal dismissed, 


BOMBAY HIGH COURT. 
Ineolvency No. 1250 of 1928. 
November 18, 1930. 

> MIRZA, d. 
In re KAKUBHAI BHIMJI 

: PURSHOTTAM. 

Insolvency Rules (Bombay), 1910, rr. 112, 11§5— 
Trustee under composition scheme—Order rejecting 
daim—Revision—Jurisdiction of Insolvency Court— 
Notice of motion under t. 1g—Jurisdiction of trustee 
to call for proof of claim under r, 115. E 

It is open to the Insolvency Court to revise an 
order passed bya ‘trustee under a composition or 
scheme, on a notice of motion either under r. 112 of 
thé “Bombay. Insolvency Rules, 1910, or under the in- 
hérent jurisdiction ofthe court, — 

Under r. 115 the... trustee has no jurisdiction to 
call for proof of a creditor's claim or to reject it. 
Mr. K. M. Taleyarkhan, for the Trustee. 

Mr. M. A. Somjee, in support of the mo- 
tion. 24 h 
"“Judgment.—This is a notice of motion 
taken out by a creditor’ of the insolvent 
for an order that his claim for Rs. 9,305 
under a decre of this court against the insol- 
vent, and set out ine composition deed 
of-which the respondent isthe trustee, be 
admitted by the  řespondent, and that 
the’decision of the respondent as such 
trustee in rejecting the claim be set side. _ 
“An objection is taken on behalf of the 
respondent that- the - procedure here adopt- 
ed by way of notice of motion end nol an 

_ appeal is wrong. Mr. Taleyarkhan has con- 
' tended thatthe respondent 18 an officer 
of the courtand holds a position similar 
to that of the Official Assignee, and pro- 
visions regarding appeals from the Offi- 
cial Assignes’s orders should apply | to 
him. Reliance is placed for this contention 
upon r. 119 of the Insolvency Rules 
wherein- it. is provided that every person 
claiming’ to.be a creditor under any com- 
position -or scheme, who has not proved 
the debt before the approval of such com- 
position or scheme, shall lodge’ his proof 
with the trustee thereunder, if any, or, if 
there is no such trustee, with the Official 
Assignee, who shall admit or reject the 


same. ; 4 
In this case as the respondentis appoint- 
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ed trustee under “the composition, every 
creditor of the insolvent. would, "have to 
proye his claim,before the respondent. 
The contigency “contemplated under r. 
1150f proving a claim ‘before the Official 
Assignee would not arise. I fail to see how 
on the strength of r. 115 it. couľd- “be ĉon- 
‘tended that the trustee under the composi- 
tion stands inthe same position as the 
Official Aésignee} Section 86 of the Insol- 


vency Act-provides that ifthe insolvent or 4. 


any of the creditors or any other person 
is aggrieved by any act or decision of the 
Official Aesignee, he may appeal to the 
court, and the Oourt may confirm "reverse 
or modify the act or decision complained 
of,and make such order asit thinke,just. 
There is no provision either under the Act 
or under the Rules foran appeal against 


the decision of a trustes under & composi- -` 


tion or scheme, i 
The case for the applicant is that hisclaim ` 

under the High Oourt decree was lodged 

for proof before the Offisial Assignee before 

a compcsition or echeme was arrived at, | 

and tbat under r.1l¥ as the 

Assignee has neither admitted nor reject- , 


ed the proof of his claim, the claim must be ~ 


taken to have been proved before tha“ 
Officie] Assignée before the composition or 
scheme. was arrived at. It is contended 
that the respondent had no jurisdiction 
under r. 115 tocall for proof oi the appli- 
cant’s claim or to reject it, This conten: - 


“tion, in my opinion, is sound. Whether the 


matter is regarded in the light of this con- 
tention or not, ib is clear. that even supposing 
the respondent had jurisdiction under rz 115 
toreject the applicant's claim, this court + 
would have jurisdiction to review his.order 


under the terms of r. 112 of the Insolven- 


cy Rules. As the respondent Vas rejected 
the applicant’s claim, and thé applicant's“ 
ccntention is thathis claimis a good one 
and default has been made by the respon. 
dent innot paying it, the applicant is an 
aggrieved person within the meaning of 
r. 112 and in the absence of any provi- : 
sion for an appeal against the decision of | 
the respondent, he would be entitled, in my” 
opinion, to approach this court ons notice 
of motion to have the applicant’s order of 
rejection reviewed. In any case this 


“court in the sbsence of any proper pré- 


vision would have inherent jurisdiction 
to revise the order ofa trustee under a 
composition or scheme, 
J, therefore, disallow the preliminary ob- 
jection raised by the respondent, f 
NJi Objection disallowed, ’ 


my 


:Official * 


4 


+ 
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_ CALCUTTA HIGH COURT. 
First Civil Appeals Nos, 424 and 441, of 1922. 
. August 26, 1931, 
` Moxwydsr anv Guna, JJ. 
NITYAGOPAL SEN PODDAR 
AND OTAERS— APPELLANTS 
pe oh 4 versus 

SEORETARY. oF STATE— RESPONDENT, 

Land Acquisition.” Act (I of@ 1894), 8; -28—Valu- 
ation of land—Distance from main road or 

` thoroughfare—Distinction between front lands and 
back lands—Belting system, value of. ; 

There is almost always a distinction in value 
between front lands and back lands everywhere 
but that distinction would not obviously justify a 
recourse to the belting system in each and every 
case. It “is a highly artificial systemand cannot 
be resorted to asa hard and fast rule; its value 
as a system: depends much upon a variety of 
facts.df data are available showing the proportion 
at which the value of land diminished accord- 
ingly as it is situated at a particular distance 

. from a main road or thoroughfare, the system 
would be perfectly scientific. In the absence of 
any such data also, it may be assumed that in 
big cities where land sells by cottas or yards or 
feet there issuch a proportion, as common ex- 
erience shows. But in places and localities where 
ands are sold by bighas or acres, and there is no 
real -evidence of such proportionate diminution in 
value, the system is based on no sound principle 
and must be regarded as a method not quite satis- 
factory. ; 

There cannot be any hard and fast rule that 
back land must be always of less value than front 
land or thatthe certain proportion should be as 
one to a halfor that there must be a certain 
proportion at a certain distance from the road, 
Collector of Poona v. Kashinath Khesgiwala (4), re- 
ferred to, : i À 

First Civil Appeals against original 
decrees of thə Additicnal District Judge, 
Bakarganj, dated the 25th June, 1928. 

Messrs, Gunacharan Sen, Bhageerathchan- 
dra’ Das, Santoshkumar Basu ard Biraj- 

` mohan Ray, for the Appellants. 

‘The Senior Government Pleader,Saratchan- 
dra Basak, Assistant Government Pieader 
and Mr. Nasim Ali, for- the Respondent. 


‘Judgment —These two appeals have 
arisen out of an award made by the Land 
Acquisition Judge of Bakarganj, The 
land was acquired for a project known as 
“Additional land for the new Reserve 
Police line at Barisal.” The lands are 
-Bituate by the side of a road known as 
the Bagura Alekanda Road and lie within 
the Municipal limits of the town of Barisal. 
The declaration was dated 13th November, 
1926. The claimants are the appellants, 
In thedecree of the court below will be 
found the different plots, their character, 
the award made in respect of them by the 
Land Acquisition Collector and the 
variation, if any, made by the Judge. 
There were four groups of claimants in 


W185 & 86 
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respect of the land acquired, of whom only 
two are the appellants in two appeals. 
Group No, l are the appellants in Appeal 
No. 441 and Group No. 2 in Appeal No 424, 


. It will be convenient to deal with the 
‘appeals separately. 


F. A. No. 424 of 1928 

As regards L. A. Plots Nos. 13 and 16, 
which consist of a building and a tank, 
the Land Acquisition Oollector proceeded 
on the basis of rental. He assessed the 
rent at Rs. 35 a month and deducted 10 
per centon account of collection charges, 
probable vacancies and costs of repairs, 
He proceeded on the same basis as re- 
gards L. A. Plot No. 5, which consists 
of a building and a halt of a tank, took 
Rs, ¢0 a3 its rental and made a similar 
deduction. The Judge has upheld the 
Collector's award so far as these plots are 
concerned. The rest of the ares, so far 
as the Jands of thess appellants are con- 
cerned, was divided into tbrəẹ belts 
according to their distancas from the 
Bagura Alekanda Road. He valued the 
bel.s at the following rates per bigha: 
lst belt Rs. 5,000, Rs. 4,800 and 
Rs. 4,702; znd belt Rs 4,300 and Rs. 4,0u0; 
and 3rd belt Rs. 3,000. The different 
rates for lands in one and the same belt 
were assessed as the lands were of differ- 
ent qualities; but we are only concerned 
with the rate of Rs. 5,000 for the lst belt 
and Rs. 4,000 for the 2nd belt, which were 
awarded for the appellants’ lands. He 
valued tanks, ditches and drains at ith of 
the said rates. The Judge has upheld 
the system of belting but enhanced the 
rates as follows: ist belt Rs. 6,000, 
2nd belt Rs, 4,700, 3rd belt Rs. 3,500. 
He ordered that deep ditches and 
tanks should be valuedat 4th of the 
said rates, but that superficial ditches 
should be valued at the full value of 
adjoining lands. (His Lordship considered 
the evidence, and proceeded:— ) As regards 
the plots which have been valued on the 
basis of rental, we think nothing can be 
said on behalf of the appellants, Their 
values as determined by the Land Acquisi- 
tion Collector and the Judge must 
remain as they are. 

As regards the rest of the area, the main 
argument of the appellants is. that it 
should be valued atean all round rate: of 
Rs 6,000 whichthe Judge has awarded 
for the firstclass lands of the first belt 
and that tanks should be valued at ful 
rates for lands. Now so far as the system 
of belting is concerned itis a system 
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which is widely tibed, but its value as a 
system depends much upon a variety of 
facts. If data are available showing the 
proportion at which the value of land 
‘diminished, accordingly as it is situated at 
a particular -distance from a main road 
or thoroughfare, the system would be per- 
fectly scientific. In the absence of any 
such data aleo, itmay be assumed that in 
‘big cities where land sells by cotias or 
yards or feet there is such a proportion, 
as common experience shows, For in- 
‘stance, in Land Acquisition or improve- 
ment schemes in and near about Oalcutta 
land is generally divided into blocks facing 
some particular street or 1oad or lane and 
each block is divided into three belts, the 
‘firat:to a depth of 60 feet or so on the road 
`` frontage, the second to a depth of about 150 
feet thereafter and the third consisting of 
a)l land behind, and the relative values of 
the three belts are fixed in the proportion 
‘of 100, 66°6 and 50. Butin places and lo- 
calities where lands are sold by bighas 
.or-acres, and there is no real evidence of 
such proportionate diminution in value, 
the system is based on no sound principle 
and must be regarded asa method not 
quite satisfactory. Ofcourse there is al- 
most always a distinction in value between 
front lands and back lands everywhere but 
that distinction would not obviously justify 
a recourse to the belting system in each and 
every case. Itis a highly artificial system 
and cannot be resorted to as a hard and fast 
rule: see Secretary of State v, India General 
Steam Navigation and Railway Co, Ltd. (1), 
Raghunath Das v. Collector of Dacca 6 Ind. 
Oas. 457 (2) and Collector v. Ramchandra 
Harishchandra (3). Nor again can there be 
any hard and fast: rule that back land must 


Z be always of less value than front land or 


thatthe proporticn should be as one toa 
half òr that there must bea certain pro- 
‘portion at acertain distance from the 
road: see Collector of Poona v, Kashinath 
Khesgiwala (4), In the matter of Govern- 
ment of Bombay (ə), Ataul Huq v. Secre- 
tary of State(6) and Guru Das Kundu v. 
Secretary of State (7). In the case before 
us, no daia sie available exceptsuch as 

(1) 41nd. Oas. 448; 56 0, 967; 36 I. A. 200; 10 
0.. L. J. 281; 11 Bom. L. R, 1197; 14 0. W. N. 134; 
19 M. L. J. 645 (P; O.). 

(2) 6 Ind, Oas.- 457; 11 O.L. J. 612. 

(3) 91 Ind. Cas, 300; A. I.R. 1926 Bom. 44; 22 
Bom L..R. 1276, i 

(4)-10 B. 585. 

a 3 Ind. Oas. 273; 33 B. 325; 10 Bom. L, R, 


(6) 3 Ind. Oas. 277; 110.L. J, 393. 
- (7), 22 Ind, Oas, 854; 18 O, L, J, 244, 
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are contained in Er. 0; and if we rely on 
that document we think the proper con- 
clusion to arriveat so far as the present 
lands are concerned is to leave the value 
of the lands of the first belt (ie, L. A, 
Plot Nos. 14,15 and 17) intact and to value 
the lands cf the second and third belts 
(i.e. L. A. Plotāè Nos. 9, 12, 6,7 and 8) at 
an all round rate of Rs. 4,500 per bigha. 
As regards tanks we hold upon the evid- 
ence that they are very valuable in the 
locality and their utility isin no sense 
less than the’lands, having regard to their 
position and size, L. <A. Plots Nos. 
10-B and 19-A should be valued at the rate 
of Rs. 4,500 per bigha and L A. Plot 
No. 18 at Rs. 6,000 per bigha. It maf be 
noted that the Oommissioner in Ex. O did’ 
not value the tank at any different figure 
from the lands. The result is ‘that the 
Judge’s award should be enhanced asin- 
dicated above, and statutory allowance 
being added, the total amount of enhance- 
ment will carry interest at the rate of 6 
percent. per annum from the dateon 
which the Oollector took possession, that is 
to s3y, from 30th January, 1927. The 
appellants will be entitled to their costs on 
the amount of success in this appeal, 
Hearing fee, five gold mohurs. 


Note:—The judgment in F.!A. No, 441 of 1928, is not 
material for the purposes of this report.—[Ed.] 


ja. FLA. No. 42h of 1928 accepted. 


OUDH CHIEF COURT. 
Second Oivil Appeal No. 399 of 1931, 
November 24, 1932, 2% 
BisnEsnwak Nits, J. 

OHHEDI RAM—PLAINTIFF—ÅPPELLANT 

versus 

Choudhry AHMAD SHAFI ANÐ orHERs— 

DFFENDANTS— RESPONDENTS, 

Land Acquisition Act (I of 1894), ss. 9,18, 31 (8) 
—Award—Compensation received without protest— 
Application for reference not made—Civil suit for 
recovery of compensation, paid to others—Maintain- 
ability of—Jurisdiction of courts—Jurisdiction-~ o 
special courts, whether exclusive, : 

In a land acquisition case, if a person is not 
satisfied with the award ofthe Land Acquisition 
Officer the proper remedy provided for him by the 
special provisions of the Land Acquisition Act is 
to apply fora reference to the civil Court under 
s. 18 of the Act. The proviso to s. 31(2) must be 
given a limited application and a person who was a 
party to the apportionment proceedings cannot 
under that proviso be allowed tore-open the ques- 
tion by a regular suit. Saibash Chandra Sarkar v, 
Sir Bejoy Chand Mahatap Bahadur (2) and 
Raja Nilmoni Singh v. Ram Bundhoo Roy (3), 
followed, Bago v Roshan Beg (1), distinguished. [p,” 
676, col, 1.] i 
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e The Land Acquisition Act has created a special 
Jurisdiction and provided a special remedy for 
persons aggrieved with anything done in theexer- 
cise of that jurisdiction. The general rule is that 
when jurisdiction has been conferred upon a special 
court for investigation of particular matters, such 
jurisdiction is exclusive. 


Second Oivil Appeal against the decree 
of the Subordinate Judge, Unao, dated 
the 2lst September 19316 reversing that of 
the Munsif, Safipur at Unao, dated the 
30th Auguet 1930, 

Mr, H. N. Misra, for Appellant. 

Mr. B. P. Misra, for Respondents. 


Judgment —This isa plaintif’s'appeal 
against the decision dated the 21st of Septem- 
ber.1931 of the learned Subordinate J udge, 
Unao, setting aside the decision dated the 
30th of August 1930 of the Munsif of Safipur 
at Unao and dismiesing the plaintiff's 
suit, 

The facts of the case are as followa:— 

Toe ‘Irrigation Department acquired 
certain lands in Mauza Safipur for the 
purpose of the Sarda Oanal under the 
Land Acquisition Act (No. Lof 1894). A 
sum of Ri. 536 was the compensation 
awarded by the Land Acquisition Ofiser 
to defendants Nos, 1 to 13 in respect of the 
lands in suit, The plaintifi's case was 
that he was legally entitled tothe aforesaid 
compensation and that the defendants 
Nos, 1 to 13 had wrongfully received it, The 
defendants Nos 1 to 13 resisted the suit on 
several grounds. Oae of these grounds, 
which is the only one with waicsh we 
are concerned in this appeal, was that the 
plaintif is not-entitled to maintain the 
suit because ha-.was a party to.the pro- 
ceedings held under the Land Acquisition 
Act and had failed to apply for a referen- 
ce to the civil Oourt under s. 18 
of the Land Acquisition Ast, The learned 
Munsif disallowed ths plea and held that 
the plaintiff was the owner of half the 
land in suit and accordingly gave hima 
decree for half of the amount claimed, 
On appeal the learned Subordinate J udge 

` was of opinion that the suit was not 


maintainable and was barred by the 
provisions of the Land Acquisition 
Act 


It is not disputed that on the 6th of 
February 1926 the Land Acquisition Officer 
issued a notice to the plaintiff under 
8.9 of the Lind Axquisition Act in 
respect of the land in suit. Tho laarned 
Subordinate Judge has found that this 
notice was served personally on Ohhedi 
Ram, plaiatiff, oa the 12sh of February 
1926, Tae notice required Oahedi Ram to 
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state the “nature of his interest in the 
land snd the amount and particulars of 
his claim to compensation for such interest, 
on the 3rd of March, 1926. Obhedi Ram 
did not appear on the 3rd of March nor 
was any objection filed on his behalf on 
that date. On the other hand defendants 
Nos.1 to 13, who had also received a 
similar notice, filed an objection on that 
date stating that Ohhedi Ram had no 
right left in the lands in suit. It appears 
however that on the 27th of March 1926, 
Ohhedi Ram made an application to the 
Collector of Unao claiming ownership of 
the land in suit and asking that com- 
pensstion in respect of it should bepsaid 
to him andnotto defendants Nos. 1 to 13. 
This application was sent by the Collector 
to the Land Acquisition Officer who on 
the Ist of April, 1926 ordered the ap- 
plication to be filed. On the 20th of 
January, 1927, the Land Acquisition 
Officer made his award. The award shows 
that the defendants Nos. 1 to 13 were 
adjudged entitled to Rs, 536 as compensation 
for their proprietary interest inthe lands 
in suit and Ohhedi Ram was considered 
entitled to Rs. 27 as compensation for hie 
tenant's sights in the same lands, The 
plaintiff as well as defendants Nos. 1 to 13 
were present whea the award was made 
and the compensation referred to above 
was paid to them the same day, It 
may be noted that Ohhedi Ram received 
the sum of Rs. 27 without any protest. 
It is also admitted by the learned Goun- 
sel for the plaintiff appellant that be did 
not make any application under 
8.18 of the Land Acquisition Act for a 
reference to court either as regards the 
amount of compensation or the persons 
to whom it was payable or its apportion- 
ment amongst the persons interested. On 
these facts which are no longer in dispute, 
the learned Subordinate Judge hela 
that the preseat suit was not main- 
tainable, 

The only argument urged on behalf of 
the appellant is based on the 3rd proviso. 
of s, 31 (2) of the Land Acquisition 
Act. Itis admitted that the award has 
now become conclusive against the ap- 
pellant but it is argued that under g. 
12 of the Land Acquisition Ast it de- 
bars the plaintif only from making any 
claim against the Oollector. The argument 
procseds that by virtue of the last pro- 
viso of 6.31(2)of the Land Acquisition 
Act, the plaintiffis entitled to claim from 
the defendants the compensation received 
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by them to which they were not lawfully 
entitled. Reliance has been placed on the 
decision of the Lahore High Court in 
Bago v. Roshan Beg(1). The facts of this 
case were of a peculiar character. In 
that case an application had been presented 
to the Collector asking him to investigate 
the claims of the different claimants 
sometime before the making of the award. 
The Oollector proceeded to inquire into 
the matter but did not dispose of the 
application until after the time 
for making a reference under s. 18 
of the Land Acquisition Act had expired. 
Referring to the situation go created, 
Campbell], J., remarked as follows :— 

“And by what other means than by a suit in 
a civil Oourt could Roshan Beg who is shut out 
from a remedy under s. 18, enforce that 
liability............ If Roshan Beg accepted payment 
under protest then the Collector prevented him 
from seeking any remedy under s. 18 by 
retaining the petition of the llth November for 
his own subsequent decision and by failing to 
pass orders upon ituntil afterthe time limit for 
an application for a reference had expired. It is 
to be noted tco that the disputed amount which 
was withheld from Musammat Bago was deposited 
in the ‘Treasury and not inthe court unders 31 
(2), All the equities, then, are in favour of Roshan 


Beg being permitted tosue in an ordinary court to 
establish his claim.” 


In the present case, as stated above, the 
application made by the plaintiff on the 
27th of March 1926, had been rejected on 
the let of April 1926, long before the 
making of the award. If the plaintiff 
‘was not satisfied with the award, he 
should not have accepted the compensation 
of Re. 27 paid to him except under protest 
and if he had done so, the proper remedy 
provided for him by the special provisions 
of the Land Acquisition Act was to apply 
for a reference to the civil Court under 
s. 18 of theAct. The Land Acquisition 
Act has created a special jurisdiction and 
provided a special remedy for persons 
aggrieved with anything done in the 
exercise of that jurisdiction. The general 
Tule is that when jurisdiction has been 
conferred upon a special Court for investi- 
gation of particular matters, such juris- 
‘diction is exclusive. As we have shown 
above, the plaintiff in the present case 
had full opportunity of getting his rights 
adjudicated in accordance with the 
machinery provided by s. 18 ofthe 
Land Acquisition Act. If he disables 
himself from availing ofit by accepting 
the compensation without any protest or 
if for any other reason he does not make 
the necessary application under s. 18, 


(1) 92 Ind, Oes. 484; A. I. R.1926 All, 391, 
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he must thank himėelf for the con» 
equences. This view is supported by the 
decision of the Calcutta High Court in 
Saibash Chandra Sarkar v. Sir Bejoy 
Chand Mahatap Bahadur (2). Their 
Lordships of the Oaleutta High Court 
after areview of the entire case-law on 
the subject held that the zemindar 
having been sérved with notice under 
8. 9 of the Act, was bound to apply 
for a reference under s. 18 when he 
was dissatisfied with the award and he cannot 
maintain the suit in the ordinary civil Court 
to re-open the question. They further held, 
relying upon the decision of their Lord- 
ships of the Privy ‘council in, Raja 
Nilmont Singh v. Ram Bundhoo Roy (3), 
that the proviso to s. 31 (2) must be given 
a limited application and that a. person 
who was a party to the apportionment 
proceedings could not under that proviso 
be allowed to reopun tke. question by a 
regular suit, IfI may say so with respect, 
I entirely agree with this decision. I am 
therefore of opinion that the decision of 
the learned Subordinate Judge is correct. 

Hence the appeal fails and is diemissed 
with coste, 

N./A. . Appeal dismissed. 
5 is Ind, Cas. 711; 26 O. W. N. 506; A. I. R. 1922 


a, 
Shome L. R. 263;10 O. 


(3) 8 L A.90; 70. 388; 4 
L. R 393;4 Sar.P. O. J. 234; 5Ind. Jur. 388 
(P. 0.). i 
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- BOMBAY HIGH COURT. 
First Oivil Appeal No. 114 of 1927, 
February 5, 1932. 

PAKAR AND Munpuy, JJ, 
GORDHANDAS OHHOTALAL SHETH— 
AND OTHEKS—PLaINTIFFS—APPELLANTS 


versus 
Mahant SHRI RAGHUVIRDASJI 
GANGARAMJI anp orasrs—Dsrenpants— 
RESPONDENTS, 

Partnership—Managing partner of factory —Power 
to contract debts, 

Where the managing partner ofa factory contracts 
debts for the purposes of the factory, the debts are 
binding on all the partners. [p, 679, col. 1.4 

[Case-law discussed ] + 

First Oivil Appeal from the decision of 
the Joint First Olass Subordinate Judge 
at Ahmedabad, in Oivil Suit No. 170 of 
1924, 

Mr. G. N., Thaker, (with him Messrs.Gor- 
dhandas & Fouzdar), for the Appellants. 

Mr. H. ©. Coyajee, (with him Messrs. R, 
J, Thakor and H. V. Divatia), for Respon- 
dents. Nos, 1 and 2 respectively. 
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< Patkar, J.—This was a suit brought 
by the plaintiffs to recover Rs. 6,860 as 
principal and Rs 821-5-3]jas interest from 
the property of the partnership gin factory 
of- defendants Nos. 1 and 2 and Kesha- 
vlal,who was thé father of defendants Nos. 3 
and 4 andthe manager of the joint family 
of defendants Nos. 5 to 9. 

The learned Judge held that the moneys 
advanced by the plaintiffs were taken by 
the deceased Keshavlal for the purpose of 
the Wadhwan Ginning Factory as its sole 
managing partner, the other partners of 
the same being the deceased defendants 
Nos. land 2, but did not pass a decree 
against the other partners on the ground 
thatthe partnership was not atrading part- 
nership. He passeda decree against de- 
fendants Nos. 3 and 4, the sons of Kesha- 
vial, but refused to pass a decree against 
defendants Nos. 5 to 9, who were members 
ofa joint family which was represented 
by Keshavlal in the partnership consisting 
of defendants Nos. 1 and 2 and Keshavlal, 
There is no appeal as sgainst defendants 
Nos 5to 9. The present appeal is filed by 
the plaintiffs principally against defend- 
ants Nos. 1 and2, the partners of the 
ginning factory of which Keshavlal, was 
tha managing partner, 

The question asto whether the ginning 
factory wasa commercial firm or a trad. 
ing partnership was not specifically raised 
in the written statement. In a mercantile 
trading firm a partner has implied autho- 
rity to draw and accept Bills of Exchange 
or hundis on behalf of the firms: see 
Moti Lal v, Unao Commercial Bank Lid, 
Cawnpore (1) Bank of Australasia v. 
Briellat (2) and Bunarsee Das v. Gholam 
Hossein (3). According to the decision in 
Saremal v. Kapurchand (4) a firm is a 
trading firmif its business consists in 
buying and selling, but where the business 
is noi ofa commercial uature, e. g, of a 
farmer, quarry, worker or an auctioneer, 
no partner can borrow or pledge the 
partnership property so as to bind his 
co partners. According to Lindley on 
Partnership, 9th Edition, page 181, the 
question as to whether one patiner can 


(1)126 Ind. Cas. 428; 32 Bom. L. R 1571; A.L R. 
1930 P.O 238; Ind. Rul. (1930) P. O. 332; (1930 M. 
W.N. 935; 70. W.N. 977; (1930) A. L.J. 1358; 
59 M. L. J. 661; 35 O, W.N, G 32 L.W. 898; 52 O. 
L. J. 534 (P.O). 

oi (1847) 6M. P.O.152at p. “193; 79 R. R. 


(3) 13 M. L A. 358; 13 W.R.29; 2 Suther. 312; 2, 
Sar. 55; (P. O.). 

(4) 77 Ind. Cas. 548; 25 Bom L, R. 1093; 48 B, 
176; A. IL, R. 1924 Bom. 260, 
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bind the firm by accepting bills in its 
name admits of no general answer: the 
nature of the business and the practice 
of those who carry it on (usage or custom 
of the trade) must be known before any 
answer can be given. The ginning fac- 
tory might advance money on cotton, buy 
cotton in its natural condition aud sell 
ginned cotton, but no evidence was led 
on the question as to whether the gin- 
ning factory wasa business of a commer- 
cial nature in which the managing partner 
would have ample power of borrowing. 

Assuming, however, thatthe Wadhwan 
Ginning Factory is not a business of a 
commercial nature or a trading partner- 
ship, thereis no doubt on the evidence 
that the money, which was advanced by 
the present plaintifs to Keshavlal the 
managing partner was for the purposes of 
the ginning factory. It appears the ac- 
counts of the ginning factory for the 
Samvat yesra1976 to 1979 were produced 
by the defendants, but the accounts pre- 
vious to Samvat 1976 were not produced 
though they were in existence. It appears 
from the accounts that the entries of Rs. 
300, 500, 1,000,800 and 350 appears in the 
accounts of the ginning factory. It is 
contended on behalf of the defendants that 
there is no entry relating to Ra. 2,000 and 
100 in the accounts of the giuning factory 
but those accounts were not produced by 
the defendants. It appears, however, from 
Ex. 77, the last khata passed by Keshavlal 
that the monsy was paid for the purpose 
of purchasing coal, stores and other goods 
for the ginning factory. Ib appears also from 
the letter, Ex. 86 dated February 
7, 1922, that the amount of Rs. 1,000 was 
required for payment of the freight of 
the waggons of coal. Plaintif No. 2 in 
his evidence, Ex. 74, stated with regard 
to the item of Rs. 2,000 that it was borrow- 
ed for spending the amount in the ginning 
factory. We think, therefore, that the 
finding of the lower Oourt that the moneys 
were taken by the deceased Keshavial for 
the purposes of the Wadhwan Ginning 
Factory is correct oa the evidence. 

The question is whether the other part- 
ners are liable for the debts evidenced by 
the promissory notes and the khata sign- 
ed by Keshavlal alone. Reliance has been 
placed on behalf of the appellants strungly 
onthe decison in the case of Reversion 
Fund and Insurance Co. Ltd. v. Maison 
Cosway Ltd., (5). In that case Serutton J, 

(5) 1913) I K. B. 364; 82 L.J. K. B. 512; 108 L, 
T, 87; 20 Manson 194; 578. J. 144, 
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held that the advance was intended to bes 
Joan to Morhangein hia individual capacity 
and that even ifthat were not so and the 
advance was intended to be made to the 
defendant company inasmuch as the plain- 
tiff compsny knew when the advance was 
made tbat Morhange was not authorised to 
borrow on behalf of the defendant company, 
the defendant company wes not liable. 
On appeal the finding of Scrutton, J., was 
not upheld by the majority of the Judges 
and it washeldthat the money was not 
borrowed by Morhange in his individual 
capacity but he borrowed iton behalf of 
the company. Buteven on the alternative 
ground, viz., the knowledge of the creditor 
of want of authority of managing director 
to pledge the credit of the defendant com- 
pany,on which the case was decided by 
Scrutton, J., the equitable doctrine was ap- 
plied, and it was held that where money 
has been applied for paying the debts 
of the company, the transaction is notone 
of borrowing at all, and the whole question 
forthe purposes of that doctrine is 
whether the money found by the lender 
has been applied so as to relieve the 
so-called borrower of liability, and that if 
and to the extent that it has been £o ap- 
plied, he cannot retain the money. The 
principle is based not so much on the 
doctrine of subrogation but on the doctrine 
of equity by which a good equitable debt 
is created where the money advanced is 
applied in diecharging corresponding debt 
or liability and there is no increase of debt 
of the borrowing company. In this case it 
is neither alleged nor proved that the 
plaintiff had any knowledge of Keshavlal’s 
want of authority to borrow and it appears 
on the evidence that the money was borrow- 
ed from the plaintiff for paying off the just 
liability of the Gin Factory in respect of 
coals, stores and other goods necessary for 
its working. 

It is urged on behalf of the respondents 
that this equitable principle can only be ap- 
plied where the borrowing is expreesly 
made on behalf of the firm, and it can be 
applied only where the money is borrowed 
by one partner in the name of the firm 
and not where it has been borrowed by 
a partner in his own name, and reliance 
has been placed onthe remarks st page 
258 of Lindley on Partnership, Sth Edn. 
We think that the question falls under 
se, 249 and 251, read withs. 188 of the 
Indien Oontract Act, andthe question is 
whetherthe debt was incurred in the 


course of business by cr on hetalf of the. 
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partnership, and whether the act of borrow: 
ing was necessary for and was done in 
carrying ‘out,as a matter of fact, the 
business of the partnership. 

In Venkatasubbiah Chetty v. Govindaraju- 
lu Naidu (6) it was held that under Eng- 
lish law, in an anaction on a written con- 
tract, oral evidence is admissible to show 
that the party liableon the contract con- 
tracted for himself and as the agent of 
his partners, and that such partners are 
liable to be sued on the contract, though 
no allusion is made to them init and that 
this is also the law in India as there is 
nothing ins. 91 of the Indian Evidence 
Act to show that the Legislature intended 
he depart from this settled rule of English 
aw. 

To the same effect is the decision in the 
case of Shanmuganatha Chettiar v. Sriniua- 
sa Ayyar (7). The suit in the present 
case is not based on the promissory 
note passed by ‘Keshavlal buton the 
various transactions of loans from the 
beginning acknowledged by Keshavlal 
in the last khata, Ex. 77. 

In Nicholson v. Ricketts (8) it was held 
that even in partnership not strictly 
commercial, if it is obvious from the 
nature of the partnership or from the 
particular purpose towhich the bills are 
to be applied that the drawing of the 
bills is essential, the law implies an 
authority to each partner to draw them. 
The case of Ram Chandra Sahu v. Kasem 
Khan (9) cited on behalf of the respondents’ 
hasbeen distinguished in the subsequent 
case of Mathura Nath v. Sreejukia Bageswart 
Rani (10). i 

On the evidence on the record I think 
that Keshavlal the managing partner 
entered into the transactions not in his 
individual capacity but on behalf of the 
ginning factory at Wadhwan and I agree 
with the finding ofthe lower’ Oourt that 
the money borrowed from the plaintiffs - 
went inpayment of the liabilities of the 
compsny and in making purchases of coal, 
stores and other goods which were necess- 
ary forthe purpose of carrying on the 
ginning factory. The debt was incurred- 


(6) 31 M. 45. 
(7) 35 Ind. Qas, 219; 40 M. 717; (1916) 2 M. W. N. 
14, 31 M. L. J. 188; 4 L. W. 27; 20 M. L. T. 
(8) (1860) 2 E.& E. 497; at p. 524; 29 L. J- 
Q. B. 55; 6 Jur. (N.8.).442; 8 W. R. 211; 119 R. 
1 ʻa 


. 816. 
(9) 81 Ind. Cas. 513; 28 0. W. N. 824;- A. ILR. 


1925 Cal. 29. 
(10) 106 Ind. Cas. 516; 46 O. L. J, 362; at p. 


365; A. I. R. 1928 Oal. 67. si 
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ia the course of business on behalf of the 
partnership. We think, therefore, that the 
other partners cannot repudiate their 
liability on account of thedebt so incurred 
by Keshavlal. 

It also appears that the re-payments 
of Rs. 500 and 600 subsequently made 
also appear in the accounts of the gianing 
factory, and the princifle laid down in 
Halsbury’s Laws of Hagland, Vol. XXII, 
para. 61, is applicable: — 

“A partner who merely complains of unauthorised 
transactions by his partner, but takes no further step 
and allows a record of such transactions to remain 
in the partnership books,may be bound by acquies- 
cence,” 

We think on the whole that the learned 
Judge erred in disallowing the claim of 
the plaintiffs as against the other part- 
ners, 

We would, therefore, vary the decree of 
the lower Court by allowing the claim 
and order that the plaintiffs do recover 
the amount of Rs. 6,541 with six per 
cent, interest per annum from the estate 
of defendants Nos. land 2. The appellants 
should get the costs of this appeal. With 
regard to the costs in the lower Sourt 
the plaintiffs should get four-fifths of the 
costs from defendants Nos. 1 and 2 if 
they are unable to recover the costs 
from the estate of Keshavlal. 

Murphy, J.—The point in this appeal 
is whether, in the circumstances, the two 
partners of the original debtor, Keshavlal, 
are liable forthe sums of money he 
borrowed to conduct the business of the 
partnership they had formed. This busi- 
ness was the carrying on of a cotton 
ginning factory at Wadhwan, and the 
partnership is admitted. It has also been 
held that the money supplied to Keshavlal 
was raised for the purposes of the ginning 
factory. The learned Subordinate Judge 
however, has refused to make defendants 
Nos. Land 2, the other partners, liable, on 
the ground that the partnership in question 
was not a trading one, as not having been 
formed to buy and sell, but presumably 
to gin cotton for a price. 

The relevant sections of the Indian 
Oontract Act are as, 188, 249 and 251, 
the former section defining the extent of 
agents authority and the two last, a 
partner's liability and a partner's power 


to bind his other partners respec- 
tively. In the definition in s. 5 of 
the English Partnership Act 1890, the 


limitation which saves the liability of all, 
is that the partner concerned should in 
fact haye no authority, and the person with 
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whom he is dealing either knows that hd 
has no authority, or does not know or 
believe him to be a partner. 

The money here was borrowed for the 
purposes of the gin andis shown in the 
accounts, and a re-paymentof Ra. 1,100 was 
made by the firm. There is no real doubt 
as to the purpose of the borrowing, The 
learned Subordinate Judge's diatinction 
isthat the essential mark of a trading 
firm isthat it should buy and gell to 
make a profit by the difference, and that 
idea does not include a firm carrying 
on such business as ginning cotton which 
may be defined generally as carrying out 
part ofa process of manufacture for a price, 
In the case of Saremal v. Kapurchand (4), 
the learned Judge defines a trading firm 
as one whose business consists in buying 
and selling and was there concerned with 
a business to buy and sell copper and 
brass utensils. It is observed in the judg- 
ment that where the business is not of a 
commercial nature, e g., where itis a pro- 
fessional business, or even the business of 
a farmer, or a quarry-worker, where there 
is no buying and selling of goods, or of an 
auctioneer, no partner can borrow or pledge 
the partnership property, so as to bind hia 
co-partners. There was, however, no real 
question in that case as tothe character 
of the business and the discussion is only 
by way of illustration. The money here 
was borrowed for the business, for buying 
stores, such as coal and the payment of 
freight for the coal which was required 
for running the gin, and so on. There 
is no doubt here that the debt was incurred 
in the usual course of business on behalf 
of the partnership. In such a case it 
seems to me that the question raised by 
the learned Subordinate Judge did not 
really arise, In the casa of Reversion Fund 
ani Insurance Co. Ltd v. Maison Cosway 
Lid, (5) it was held that even where the 
lending company knew that the managing 
director of the borrowing company had 
no authority to borrow, and yet lent the 
money, which was duly applied to the 
purposes of the borrowing company, the 
last was liable. See also the case of 
Bannatyne v. Maciver (11). 

Defendants Nos. 1 and 2 have not helped 
the court. They were partners admittedly, 
and on the death of Keshavlal presum- 
sbly did what surviving partners usually 
do and wound up the gin, and in fact we 


(11) (1906) I K. B. 103; 75 L. J. K,B,120; 94 L. 
T. 150; 54 W.R.293. 
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are told that there was an administration 
suit of Keshavlal’s estate in the Rajkot 
Court, and the books must have been 
there. But no attempt has been made 
to produce them by the surviving partners 
or their representativer, such as are produc- 
ed having come from the custody of the 
guardian of Keshavlal’s children. I do 
mot think that in the circumstances 
defendants Nos 1 and 2 can thus slough off 
all responsibility. 

It bas been found by the court below 
that Keshavlal was the managing partner, 
and the money claimed was in fact borrowed 
and used for the purchase of stores for 
the partnership, and it hasnot been shown 
that Keshavlal had no authority to pledge 
his co-partners’ credit for such a purpose. 
I think that the point on which the learned 
Subordinate Judge decided the care, i e, 
that. defendants Nos. 1 and 2 were not 
responsible, because of the character of 
the firm, did not really arise; that 
Keshavlal’s actions were completely covered 
by the relevant sections in the Indian 
Ocntract Act which I have cited above, 
and that de/endarts Nos. 1 end 2 are liable 
for his acts. 

I agree that the decree must be varied 
accordingly. 

N/a, Decree varied, 
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versus 
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AMD CTnELS—OrPcsite Party. 

Married Women's Property Act (III of 1874), s.6 
—Insurance—Poliey by married man—Trust in 
‘favour of wife—Words necessary to create trust— 
Construction of policy—Wife's right to sue. 
: In order that a policy of insurance effected by a 
married man on his own life may be deemed to be 
a trust for the benefit of his wife under s. 10, 
Married Women's Property Act, it is not necessary 
that the words ‘for benefit of his wife’ or other 
words equivalent thereto should appear in the 
policy of insurance. It is sufficient if ona reading 
of the words used in the policy it appears that the 


assured intended that in the eventof his death, the. 


policy should enure for the benefit of his wife. fp. 
68], col. 2.] a 

Where bya policy of insurance the insuree under- 
took to pay ‘the assured or his wife A if he pre- 
deceases her’ and onthe death of the assured, A 
sued to recover the amount due under the 
policy ; 
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Held, that there was a valid trust in favour of á 
and A was entitled to recover the money. 
[Oase-law referred to] 


Mr. S. Jagadisa Ayyar, for the Peti- 
tioner. 

Mr. S. Duraiswami Ayyar for Mr. V. 
Sundararajan, for the Opposite Parties. 

Judgment —Thisis an application to 
show cause whyethe Official Trustee of 
Madres be not directed as Trustee of the 
petitioner herein to recover on her behalf 
of theamount due under Policy No. 6033 
of R. Srinivasa Aiyar, deceased, effected 
with the United India Life Assurance 
Oompany and to pay the same to the peti- 
tioner. The petitioner, Abhiramavalli 
Ammal, is the widow of R. Srinivasa 
Aiyar who was the Head Master of Saint 
Antony’s Secondary School, Negapatam. 
The petition is opposed by his two bro- 
thers. The late Mr. Srinivasa Aiyar in- 
sured his life for asum of Rs. 1,000 with 
the United India Life Assurance Company, 
Madras. The policy so far as is material 
is se follows: 

“This policy.........witnesseth that in consideration 
of the payment already made to the company... 
as stated inthe subjoined schedule .... the company 
doth hereby agree that upon proof satisfactory to the 
directors of the happening of the event or events on 
which the sum assured is to become payable as 
described inthe said schedule and the title of the 
person or persons who may be entitled to receive 
the same, it will pay thesum stated in such schedule 
as the sum assured to such person or persons,” 


‘Lheschedule to the policy stated inter 
alia the following particulars under the 
following headings: 


Name, address and 
calling of the 
assured. 
| Amount 


R. Srinivasan Esq., 
Head Master, 


Rs. 1,000 only. 


Sum | Towhom 
assured | payable 


The assured or 
his wife Abhi- 
ramavalli if he 
| predeceases her, 


The petitioner’s right to recover the 
amount is bassed on e. 6, Married Women’s 
Property Act, 1874, which runs as fol- 
lows : : 

“A policy of insurance effected by any married man 
on his own life, and expressed on the face of it to be 
for the benefit of his wife and children, or any of 
them, shall enure and be deemed to bea trust for the 
benefit of his wife, or of his wife and children or 
any of them, according to the interest so expressed 
and shall not,so long as any object of the trust’ 
remains, be subject to the control of the husband, or 
to its creditor orform part of his estate.” | 

This langusgeis in material particulars 
identical with the language 016. 10, Eng- 
lish Married Women's Property Act, 1870. 
In England the Act of 1870 was repealed 
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By the Married Women’s Property Act, 
1882, Section 11 of that Act correspond- 
ing tos. 10 of the previous Act and s. 6 
ofour Act is as follows: 

“A policy of insurance effected by any man on his 
own life, and expressed tobe for the benefit of his 
wife, orof his children, or of his wife and children, 
or any ofthem; or by any woman on her own life, 
and expressed to be for the bemefit of her husband 
orof her children orher husband and children, or 
any of them; shall create a trustin favour of the 
objects therein named; and the moneys payable 
under any such policy shall not, so long as any 
object of the trust remains unperformed, form part 
of the estateof the insured, or be subject to his 
or her debts.” 


It will be observed that in two particu- 
lars the terms ofs, ll ofthe Act of 1882, 
differ from the terms of s, 10 of the Act 
of 1870. The words “on the face of it” 
appearing in s. 10 are ommitted in s. 11 
of the later Act, and for the words “shall 
be deemed to be a trust” appear- 
ing ins.10 of the Act of 1870 we have 
the words “shall create a trust in favour 
of the objects therein named, etc.,” ins. 11 
of the Act of 1882. 


Relying on s, 6, Married Women's Pro- 
perty Act, 1874, it is argued on behalf of 
the petitioner that by using the words 
that the sum ia payable to “the assured or 
his wife Abhiramavalli if he predeceases 
her” itis expressed on the face of the 
policy thatit is for the benefit of the wife 
of Srinivasa Aiyar if he predeceases her, 
and so, the policy “shall enure’ and ‘be 
deemed to bea trust for the benefit” of 
the petitioner within the meaning of that 
section, On the other hand, the argu- 
ment of the respondents is that the words 
usedin the policy are not specific enough 
to show thatit is expressed on the face 
of it that it is for the benefit of his wife 
and that the policy shall enure and be 
deemed tobe a trust for her benefit within 
the meaning of the section. According to 
this argument in order that a policy may 
be deemed to be 8 trust in favour of the 
wife within the meaning of 8. 6 of the Act 
it must appear on the face of the document 
in express words that the insurance wae 
‘intended by the deceased for the benefit 
of his wife. I do not think that the 
language of s, 6 warrants the contention 
urged on behalf of the respondents, That 
section states that the policy shail on the 
face of it express that itis to be for the 
benefit of the wife and if it is so expressed, 
then itsays the policy shall he deemed 
to beatrustfor the benefit of the wife, 
“Phere is nothing in the language of the 
section to show that the words “for the 
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benefit of his wife” or other words cor- 
responding tothese should appear in the 
policy to enable us to infer a atatutory 
trust in favour of the wife within the 
meaning of the section. If on reading the 
words used in the policy it appears that 
the nesured has intended, in the event of 
his death that the policy should enure 
to the benefit of his wife, then I think 
the policy may be deemed to be a trust 
for her benefit. I shall now consider how 
far the authorities brought to my notice 
support the respective contentions, 

The only Indian decision besring on 
the point occurs in Srinivasachariar v, 
Ranganyaki Ammal (1). In that case R 
insured his life in S company and died 
in 1914. Under the terms of the policy 
the amount assured was payable to R or 
to his wife in case of his death earlier. 
It was held thatthe sum insured did not 
form partof the deceased's estate but that 
the. widow was the beneficiary who be- 
came entitled to the beneficial interest in 
thet sum on her husband’s death. The 
exact terms of the policy making the 
amount payable tothe wife in the case of 
the husband’s death do not appear in the 
judgment, but from the facts stated by 
the reporter it would appear that the 
tarms were as general as the terms used 
in the present policy, This decision sup- 
ports the petitioner. Another decision 
which supports the argument of the peti- 
tioner may be foundin In re Fleetwood’s 
Policy (2), a decision under the English 
Act, 1882. In that case a husband took 
out an insurance policy for £500 on his 
life and by the terms of the policy the 
insurance company agreed to pay the sum 
to the insured’s wife, if she were living 
at his death, orin the event of her prior 
death to pay it to the insured’s executors, 
administrators, and assignees. It was held 
that the policy came within s. 11, Mar- 
ried Women's Property Act, 1832, and 
created a trust in favour of the wife in 
certain events. Though the words “‘for 
the benefit of his wife” did not appear in 
the terms of the policy, the learned Judge 
pointed out that 

“the policy is,in the terms of the section a policy 


of assurance effected by a man on his own life, and 
expressed to be for the benefit of his wife.” 

Using similar langusge, Ithink we may 
say in this case that the language used in 
the policy “to the assured or his wife 
Abhiramavalliif he pred+coases her” shows 

(1) 82 Ind, Cas 991; 3 L. W. 466, 

(2) (1926) 1 Oh D. 48; 95L. J. Oh, 195; (1926) W, 
0, & Ins, Rep. 1; 135 L, T. 374, 
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that it is a policy of assurance’ expressed 
to be for the benefit of his wife though 


the express words “for the benefit of his - 


wife” do not appear in the terms of the 
policy. Mr. Duraiswami Aiyar for the 
respondents drew my attention toa series 
of cases under the English Act. 1870, the 
language of s. 11 of which, as I have already 
stated, is identical with that of». 6 of the 
present Act. These cases are In re Mellor's 
Policy (3), In re Mellor's Policy (4), In re 
Adam's Policy Trusts (5), In re Seyton v. 
‘Satterthwaite (6), In re M (7) and In re Grif- 
fith's\Policy (8). Ia all these cases the terms 
of the policy contained the words “for the 
benefit of his wife.” On. the strength of 
these decisions it is contended that, unless 
these words appear on the face of the 
policy, the policy cannot be deamed to be 
a trust within the meaning of s. 6 of the 
Act, I do not think this conclusion 
necessarily follows from these decisions. 
Of course, if these words appear on the 
face of the policy, then thére can bə no 
difficulty at all with regard to the solution 
of the question whether a statutory trust 
in favour of the wife has been created or 
not; but these cases do not say that, unless 
these words are used, no statutory trust 
within the meaning of the section can be 
inferred. It is well known that in Eng- 
land documents are drawn up with greater 
precision than in this country. It is clear 
that in the cases referred to the draftsmen, 
to avoid all difficulties of construction, have 
obviously introduced the very words of 
the statute in the documents themselves. 
If asimilar procedure is adopted in India 
also by insurance companies in drawing 
up the terms of the policy in cases where 
the assured intends to create a trust in 
favour of his wife in the event of his 
death, there will be no scope for arguments 
like the one now urged on behalf of 
the respondents. In Griffiths v. Fleming 
(9) a case strongly relied on by Mr. 
Daraiswami Aiyar, a husband and his wife 
effected with an Insurance Association a 
policy whereby, in consideration of a 


(3) (1877) 6 Oh. D. 127, 
(4) (1878) 7 Oh. D. 200; 47 L.J. Oh. 246; 26 W. R. 


(5) (1883) 23 Ch. D, 525; 52 L, J. Ch. 642; 48 L. 
T. 727; 31 W. R. 810. 
(6), (1887), 34 Oh.D. 511; 56 L.J. Oh. 775; 56 L. T 
79; 35 W.R. 373. 
(7) (1899) 1 Oh. D, 79; 68 L, J. Ob, 86; 79 L. T, 459; 
47 W. R. 267;5 T. L.R 54. 
(8) (1903) 1 Oh. D. 739; 72 L, J. Oh. 330;88 L. T. 
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(9) (1909) 1 K. B. 805; 78 L. J. K. B 567; 100 L. 
T, 765; 53 S. J, 340; 25 T, LR. 377, oe 
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premium of which each paid a part, a sam 
of money was made payable upon the 


death of whichever of them should first 


die to the survivor. The wife having died, 
the husband brought an action upon the 
policy to recover the policy money. : Under 
the heading “the amount....to whom 
payable” in the policy it was stated “£500 
to tha survivor Sf tha geantsas.” It was 
argued against the codtentions of. the 
husband's Counsel by Sir John Simon, K. 
O., that to come within 8, 11, Married 
Wowea's Property Act, 1882: 

“the insurance must comply strictly with its terms 
and must be expressly for the benefit offene or more 
of the objects, therein named.” , 

This argument found favour with Vau- 
ghan Williams, L J. But Kennedy,L J., 
with whom Farwell], L. J.. concurred, did 
not accept it, This case is more an autho» 
rity for the petitioner than one for the 
respondents. In this connexion I may 
state that having regard to the second 
point of difference between the language 
ofs. llof the English Act, 1882, and the 
language of s. 10 of the Act, 1870, which 
I have already pointed out, the argument 
advanced in the Hnoglish cases is somewhat 
plausible; but the language of the Indian 
Act is identical with the language of the 
English Act, 1870, which in my opinion 
does not lend.any support to the respondents’ 
arguments, 

For the above reasons I hold that the 
terms of the insurance policy in the pre- 
sent case fall within the language of s. 6, 
Married Women’s Property Act, 1874, and 
so a Statutory trast in favour of the 
petitioner has been created under the Act. 
She is therefore entitled to claim. the 
money. Her prayer in the patition is 
granted with costs which I fix at Rs, 75. 

N. K.Ja. Petition granted. 


BOMBAY HIGH COURT. 
First Oivil Appeal No. 503 of 1928. 
February 10, 193%, 
PatKak AND Murray, Jd. j 
VENKARADDI MARDEPPA LINGDAL— 
PLAINTIFF —APPELLANT f 


versus : NE 
HANMANTGOWDA RAMANGOWDA. 
KULKARNI—Dergnpant— 
RESPONDENT. 

Hindu Law—Stridhana—Property bequeathed by 
maternal grand-father—If constitutes, saudayika 
stridhana—Alienation without husband's 
—Validity. i 

Property bequeathed to a Hindu woman by her 
maternal grand-father comes under the class of 


consent 
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‘sfudayika stridhana’ and she is competent to 
alienate such property without her husband's con- 
sent, [p. 684, col. 2. =. 

[Case-law discussed.] 

First Oivil Appeal from the decision of 
the Joint First Olass Subordinate Judge at 
Dharwar, in Oivil Suit No. 117 of 1926. 
` Mr G. N. Thakor, (with him Mr, G. P. 
Murdeshwar), for the Appellant. 
` Mr. S. B. Jathar, for the Respondent. 

Patkar, J.—This was a suit brought 
by the plaintiff for a declaration that the 
deed of gift passed by his wife Tulrava 
in: favour of the defendant, her brother, 
was invalid aa it was passed by her 
Winey the consent of the plaintiff, her hus- 

and, 


The property in suit was bequeathed in 
1807 by the maternal grandfather to the 
plaintiff's wife Tulsave, who passed a deed 
of gift in 1926 in respect thereof in favour 
of her brother, the defendant. According 
to the finding of the lower Court, which 
we think is correct, the plaintiff and his 
wife did not live together ever since they 
were married. The learaed Subordinate 
Judge held that the property which came 
to the plaintiff's wife was saudayika stridhan, 
and, therefore, she was competent to make 
a gift in favour of her brother without 
the consent of her husband. In the alterna- 
tive he held that even if it were not 
saudayika stridhan, she was competent to 
alienate it as she had been abandoned by 
her husband and was not under 
coverture, and relied on the decision in 
the case of Bhagvanlal v. Bai Divali 


The question, therefore, in this appeal 
is whether the property which the plaintiff's 
wife obtained by bequest from her maternal 
grandfather is saudayika stridhan accord- 
to Hindu Law. According to the decision 
in Bhau v. Raghunath (2), saudayika 
stridhan is that which is obtained by a 
married woman or by 8 virgin in the 
house of her husband or of her father, 
from her brother or parents. It is cən- 


tended on behalf of the appellant that -` 
this being a bequest from the maternal 


grandfather, it is not obtained from her 
brother or her parents and, therefore, it 
is not saudayika stridhan. The dictionary 
meaning of saudayika is “whatever ia’ 
given to a woman at her marriage by 


_ her parents, or a relative in general, which ` 


becomes her own property.” 


(1) 88 Ind. Oas. 750; 27 Bom. L. R. 633; 
1925 Bom. 445. 
(2) 30 B. 229; 7 Bom, L. R. 936." 


AI. R. 


VENKARADSI V. HANMANTGOWDA. 


683 


The text dealing with this question in 
Mayukha, Ohapter IV, section X, pl, 
5 and 8, (Mandlik's translation, page 93) 
is as follows :— 

“tA wife, a son, anda slave are all incapable 
of property. Whatever they’earn, belongs to him to 
whom they belong’, that too has reference to wealth 
acquired by mechanical arts and the like. It is 
also proper {to interpret the text as showing] the 
absence of absolute dominion even in the adhiv- 
edanika or other [species of siridhan]. Hence, says 
Manu [Ohap. IX, V 199] :~-'a woman should never 
make [any] expenditure out of the family [prop- 
erty] belonging to several or even [out of] her own 
wealth without the assent of her husband'...In a 
certain [kind of] property, Katyayana declares [their] 
absolute dominion. ‘That which is obtained by a 
married woman, or by avirgin in the house of her 
husband, or of her father, from her brother, or her 
parents, is termed saudayika, The independence of 
women who have received the saudayika wealth is 
desirable [in regard to it], for it was given [by 
their kindred} for their maintenance out of affection, 
The power of women over saudayika at ‘all times 
is celebrated both in respect of gift and sale, accord- 
ing to their pleasure, even in [the case of} immoy- 
ables.” ` . f 

In Oolebrooke's Digest of Hindu Law, 
Vol. II, pages 594 and 595, after reciting 
the texts of. Katyayana, reference is made 
to several commentaries. Reference is 
made to Ohandeswara, who says that the 
words “from her brother or her parents” 
are merely illustrative and a gift from 
affectionate kindred would include a gift 
from other persons, Misra, insted of saying 
from other persons, says “from her own 
kindred, or from the relations of her 
lord.” Reference is made to Jimutavahana 
who says:—“That which is received from 
affectionate kindred (saudaya), is the gift 
of affectionate kindred (saudayica)". Then 
Raghunandans’s commentray is:—“That 
which is received from an affectionate 
father, mother, or husband, or from the 
kindred of these, is a gift from affectionate 
kindred.” 


Apararks quotes also the text of Vriddha 
Vyasa as follow :— 

Yat kanyaya vivahecia vivahatparataschh 
yat Pitribhratrugruhatprapiam tattu 
saudayikam smrutam. 

“That which is received by a woman either at the 
time of or subsequent to the marriage or which 
is obtained from the house of the father or the, 
brother is called saudayika.” 

In Smriti Ohandrika for the word 
Bhratru (brother), the word Bhkartru 
(husband) is used. In Smriti Ohandrika, 
Oh. JX, s. Ji, pl. 5 and 6, the texts of 
Katysyana and Vyasa are cited. See 
Setlur’s translation, page 260 :— 

“5 The same author [Katyayana] also defines 
saudayika: ‘That which is received by a married 
woman or by a maiden in the house of her husband, 
or of her father, from her brother or from her 
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pee is termed the gift of affectionate kindred 


saudayika.]'" ihe i 
“6 Vyas accordingly :—‘Wealth which is received 


by a woman either at the time of, or subsequent 
to, marriage, from the house of the father or her 
husband, is denominated ‘saudayika.’ ” 

` The subject relating to the description 
of stridhan is dealt with in Mitakshara, 
Ohap. II, s. XI, Gharpure’s translation, 
pages 270 to 274, and Mayukha, Uhap. IV, 
8. X, Gharpure's translation, pages 127 
to 131. 

In placitum (4) the Mitakshara dealing 
with the six kinds of stridhan mentioned 
by Manu says that the denomination of 
sixfold property of 8 woman is intended 
not as a restriction of a greater number 
but as adenial of a less. It would, there- 
fore, follow that the texts are not exhaus- 
tive but illustrative, In placitum (5) 
saudayika is defined as follows:—Tbat 
which is received by a married woman or 
.by a maiden, in the house of her husband 
or of her father, from her brother or from 
her, parents, is termed ‘a kind gift’ (saudayt- 
kam)”, A gift after marriagein the house 
of her father would include the gift from 
the father’s relations. Further Yajoyavalkya 
verse 144 mentionsakind of stridhan 
(Bandhu dattam) that which has been given 
to a woman by her kindred and is explained 
by Mitakshara as follows: —“ By her kindred, 
4. e, by the matribandhus as well as 
pitribandhus of the damsel.” A maternal 
grandfather would be included in the 
matribandhus, 

Mayukha in Ch IV, e. X, pl. 5 to 8, 
Gharpure's translation pp. 128 and 122, 
deals with the text of Katyayana. Ia 
pl, (5) the Mayukha in dealing with the 
text of Katyayana and Vyasa says that even 
immovable property can be given in gift 
by father, mother, brother, husband and 
kindred (Gnati). In pl. (7) and (8) distinc- 
tion is made as regards wealth acquired from 
mechanical arta and received from a 
stranger and also presents at the time of 
supercession (Adhiredanika) which can be 
spent with the assent of her husband, and 
in pl. (8) reference is made to the power 
of disposal over saudayika as being stri- 
dhan over which the woman has indepen- 
dent power of disposal on the ground that 
it is given out of affection and for main- 
tenance. Distinction ie, therefore, made 
between a gift from kindred waich term 
would include materoal grandfather and 
gift from a stranger as regards the power 
of disposal. 

Mayne in his Hiadu Law, 9th Edition, 
pp. 971 and 972, after referring to the text 
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of Katyayana and Vyasa states:— e 

“Provided the gift is madeby the husband, or by 
arelation either of the woman or of her husband, it 
seems to be immaterial whether it is made before 
marriage, at marriage, or after marriage; it is 
equally her saudayika.” 

The same view is accepted by Golap- 
chandra Sarkar Shastri in his Hindu Law, 
6th-Edition, p. 638, and by Sir Dinshah 
Mulla in his Hindu Law, 7th Edition, 
p. 142, followed in Emperor v. Sat Narain 
3 


Sir Gurudas Banerjee in his Hindu Law 
of Marriage and Stridhan, 5th Edition, 
p. 337, observes that “Saudayika, or gift 
of affectionate kinsmen, is explained as 
being a general name for several sorts of 
stridhan.” j 

In Bhau v, Raghunath (2) the vritti inheri- 
ted by the woman as the bequest tosher by 
the grandmother was invalid and the 
precise point under consideration did not 
arise for decision. 

In Muthukaruppa Pillai v. Sellathammal, 
a ae Ayyar, J., observes as follows 

p. 3u0):— 

“An examination of the various commentaries shows 
that stridhanam property is divisible into Yautaka, 
and Ayautaka. Yautakais that which is given at 
the nuptial fire. That interpretation is in accordance 
with the etymological significance of the term. In 
that term, moreover, are included all gifts made 
during the marriage ceremonies. Ayautaka is gift 
made before or after marriage. Saudayika includes 
both Yautaka and Ayautaka notreceived from stran- 
gers. It is defined to be gifts from affectionate 
kindred. This property can be dealt with by a 
married woman in any way she likes,” 

Tne gift or bequest from a maternal 
gandfather, having tha essential attribute 
of a gift from relations or affectionate 
kindred falls within the class of stridhan. 
called saudayika. 

1 think, therefore, that the lower Oourt 
is right in holding tnat the property obsaia: 
ed by the plaintifi’s wife by bequest from 
her maternal grandfather is saudayika 
stridhan, and she can alienate it without 
the consent of her husband. 

It iz, therefore, unnecessary to go into 
the alternativa ground on which the decis- 
ion of the lower Oourtis based, and con- 
sider the decision in the case of Bhagvanlal 
v. Bai Divali (1). 

We, mast, therefore, dismiss this appeal 
with coste, 

Murphy, J. This is a plaintiff's appeal 
and the grievance is that the court ‘below 

(3) 130 Ind. Oas. 693; 53 A. 437; 32 Or. L. J. 576; 
(1931) A.L J. 201; Ind Rul. (1931) All. 309; A. I 
R. 1931 All. 265; (1931) Or. Oas 425. 

(4) 26 Ind. Oas. 785; 39 M. 298; 16 M. L. T. 587; 2 
L. W. 38; (1915) M. W. N, 448. 


` *Page of 39 M [Ed]. 
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has refused him a declaration that his wife 
had no power to give her stridhan estate 
to her brother, during the continuance of 
their marriage and without his assent. 
What he set out to prove was that the 
property gifted wasordinary stridhan and 
not the kind which is excepted from the 
need of the husband's sanction before 
alienation, and that he has been living 
with his wife, in order to ccunter the 
finding of abandonment of the Court 
below. A second point is also involved in 
the second appeal we are also deciding, 
the plaintiff having been refused a decree 
for restitution of conjugal rights in another 
guit. 


Atto the first point, the decision turns 
upon whether the property in question 
is of the class of stridhan known as 
saudayika, or not, If it is, then the 
husband's sanction was not necessary to 
the wife's gift. This property which 
consists of a house and some land, was will- 
edtothe defendant by her grandfather. 
To discover the answer we must refer to 
one of the governing texts of the Hindu 
Law. According to Mr. Ghose's tranelation 
of this text, quoted in the judgment in 
Muthukaruppa Pillai v. Sellathammal (4), 
saudayika is, “whatever is receited from 
the husband's father’s family from the 
brothers, or frcm the parents.” Accord- 
ing. to the translation in Sir Dinshah 
Mulla’s work on Hindu Law, the meaning 
of the text is “what a woman, either after 
marriage or before it, either in the mansion 
of her husband or of ker father, receives 
from her lord or her parents is called 
Saudayika, that ie,a gift from affectionate 
kindred.” Our attention has been drawn 
to another version to be found in Golap- 
chandra Sarkar Sastri’s book on Hindu 
Law, which is to the following 
effect: “That which is received by a 
married woman or maiden in the house of 
her husband or of her father, from her 
husband or from her parents, is termed the 
giftof affectionate kindred.” The word 
itself means good kindred and this finds 
expression in the term of “affectionate 
kindred.” 


Mr. Thakor’s main contention has been 
that there is no text which includes as 
saudayika a gift from a ¢maternal grand- 
father as in this case. On the other hand, 
gifts from strangers come within another 
category, and unless we consider the grand- 
father as included inthe group of parents, 
there is no place for him in this connec- 
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tion, for clearly he isnot a stranger. The 
case-law does not solve the exact question 
before us. ` The leading cases are Bhau v. 
Raghunath (2) and Muthukaruppa Pillai v. 
Sellathammal (4). The Bombay case was a 
decision that property got by inheritance 
was not saudayika, though it had originally 
been got as a gift;and it was held that 
the gift was exhausted on the donor’s—a 
Hindu widow'’s—death owing to her limit- 
ed estate. In the Madras case, the.proper- 
ty bad been gifted by the father to the 
daughter, and it was held to be saudayika 
as being included in the gifts from affec- 
tionate kindred. Neither of these csses 
really cover the point we have to decide. 

It is clear that the plaictiff can only 
succeed if we hold thatthe terms used in 
the text are meant to exclude all donors 
except the husband, or the father, or the 
brother or the mother, that is, who are not 
mentioned. Personally I think “parents” 
would include a maternal grandfather, as 
this view seems to be more in harmony 
with the general ideas of the Hindu Law on 
the subject, asin the case of bandhus where 
the mother’s father is not mentioned in the 
list of the matribandhus but has been held 
to be included logically, the reason given 
being that the text isillustrative and not 
exhaustive. Similarly, the word son has 
been used in the text, and has been held 
by the court tobe used in a generic sense 
and not literally. So here it seems to me 
that the real meaning must have been to 
include both the ancestral lines, and not 
to limit it tothe immediate parents of the 
person mentioned. 

I agree, therefore, that the case has been 
rightly decided, and the appeal must be 
dismissed. 

N./A. Appeal dismissed, 


_RANGOON HIGH COURT. 
Oriminal Revision Application No. 110-B 
of 1932. 

April 7, 1932, 
BaGeu zy, J. 

P. 8. KADAR SULTAN — APPLIOANT 
versus 
EMPEROR—Opposirs PARTY. 

Printing Press and Registration of Books Act 
(XXV of 1867), ss. 8, 12— Person carrying on business 
through manager—Liability of, under s. 12— Inten- 
tion, not necessary. 

Where a person carries on the business of a press 
through amanager and has nothing to do with the 
management of the press, still if he employs a 
manager to print the books and the business of 
printing is his, he must be considered to have 
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Printing Press and Registration of Books Act. 

The merefact of printing the book or paper 
otherwise than in accordance withs. 3 of the Act 
is an offence, and this offence can be committed by 
a man when the act itself is done not by him 
personally but by his servants. 

Intention is not necessary foran offence under s. 
12 of the Act. Emperor v. Shankar Shrikrishna 
Dev (1) and G. Harisarvothama Rao v. Emperor (2), 
distinguished, =e : 

Criminal Revision against an order of 
the Western Sub-Divisional Magistrate, 
Rangoon, dated the 8th of March 1932, 


Mr. Campagnac, for the Applicant. 


Order—The applicant has been con- 
victed under s. 12, Printing Press and 
Registration of Books Act, 1867, and order- 
ed to pay a fine of Rs. 50. The facts of the 
case are really not in dispute. The 
applicant is the declared owner of a certain 
press. In that press were printed certain 
pamphlets, and those pamphlets did not 
bear the name and address of the printer 
and publisher as preecribed ins.3 of the 
aforesaid Act. The applicant admits ail 
this, but says that although he owns a 
press, he did not print or publish these 
pamphlets, because he took no activa part 
in the management of the press, and left 
the wholeof the priating business to a 
manager. On his behalf two cases have 
been quoted, neither of which is to the 
point. The first is Emperor v. Shankar 
Shrikrishna Dev (1): where the owner of 
the press was convicted undere, 124-A of 
publishing a seditious book. Tne second 
is G. Harisarvothama Raov. Emperor (2), 
in which the conviction also was under 
B. 124 A, Indian Penal Code. f 

Section 124-A, Indian Penal Oode, is a 
section in which obviously, an unlawful in- 
tention has got to be proved, It is a 
section in which there is no offence with- 
out a mens rea. In the present case no 
intention is mentioned ins,12 of the Act 
under which the applicant has been con- 
yicted. The mero fact of printing the 
book orpaper otherwise than in accord- 
ance with s. 3 of the Act is an oifence, and 
undoubtedly, this offence can be committed 
by a man when the act itself, is done not 
by him personally but by his servants, 
qui facit per alium, facit per se. In argu- 
ing the caseit was definitely stated that 
the applicant carried on the business ofa 
press through a manager and had nothing 


(1) 7 Ind. Cas, 937; 35 B.55; 11 Or. L. J. 9046; 12 


.L. R 675. 
Boy 2 Ind. Cas, 193; 32 M. 338; 9 Ore L J, 506;5 


ML, T. 419. 
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to do withthe management of the press 
still, if he employs a manager to print books 
and the business of printing is hie, he 
must beheld to have printed the bocks 
through his manager, I, therefore, see no 
grounds for interference in revision and 
dismiss the application. | 

N./a. Application dismissed, - 


BOMBAY HIGH COURT. 
Second Oivil Appeal No. 11 of 1929. 
February 12, 1932. 

PATEKAR AND Muaray, JJ. 
MANEKLAL HARILAL AND 0OTHERS— 

PLAINTIFF—APPLICANTS 
versus ‘ 

MANEKLAL GORDHAN AND orazas— 

DEFENDANT8E— RESPONDENTS, 

Easements Act (V of 1882), s. 18 (e)—Right of way 
—General right of way, if includes right of way for 
scavengers—Hasement of necessity. 

The plaintiffs and the defendant were owners of 
a house abutting on a courtyard. In 1903, there 
was a partition between the predecessors-in-title of 
the plaintiffs and the defendant by an award by 
which a rightof way was givn to the defendant 
and the courtyard to the plaintiffs, In 1923, the 
defendant built anew privy to his house and on 
the scavengers passing over the courtyard to clean 
the privy the plaintiffs instituted ‘a suit for a 
declaration that the right of way given to the 
defendant under the award did not include a right 
of way forthe scavengers also: 

Held, that the right of way which was granted by 
the award wasa general right of way and could not 
be fettered by implied restrictions and that it 
included the right of way for scavengers to cleanse 
the privy of the defendant. Finch v, Great Western 
Railway Company (3) aud Purshotam v. Kasturbdhai 
(4), relied on > d 

Held, further, that even apart from the inclusión 
of the right of way claimed bythe defendant in: the 
general right of way granted by the award, he was 
entitled to the right of way for sweepers as an 
easement of necessity. Hsubai v. Damodar Ishvardas 
(5), relied on. Chintamani v. Rutanji (6), distin- 
guished, ; , 

Second Oivil Appeal from the decision of 
the Firat Olass Subordinate Judge, A. P., 
at Nadiad, in Appeal No. 23) of 19:6, 
reversing the decree passed by the Bubor- 
dinate Judgeat Nadiad, in Suit No, 167 of 
1924, 

Mr. G. N. Thakor, (with him Mr, V. N. 
Chhatrapati), for the Appellants. | 
Mr. H V. Divatia, for the Respondents. 

Patkar, J.—ln this case the plaintiffs 
brought a suit against the defendants for a 
declaration that the defendants had no 


‘right to admit scavengers into their private 


khadki land A for cleansing the privy 
marked in the plan, and aleo for an injune- 
tion restraining them from doing so. 
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the khadki land below the’ plaintiffs’ upper 
storey belonged exclusively ‘to them and 
defendant No. L had only a right of way 
which did not include a right of admitting 
Municipal Bhangis into the khadki for 
cleaning the newly constructed privy of 
defendant No.1, and thatdefendant No. 1 
was not entitled to do so on the ground of 
necessity, and therefore, held that the 
plaintiffs were entitled to the declaration 
and injunction. 

On appeal, the learned First Oless Sab- 
ordinate Judge confirmed the finding as to 
the ownership of the khadki but held that 
defendant No. 1 had a right to allow 
Bhangis to cleanse his newly constructed 
privy, that such right was included in the 
general right of way, and that defendant 
No. 1 was entitled to the easement on the 
ground of necessity. He, therefore, revers- 
ed the decree of the lower Oourt and dis- 
missed the plaintiffs’ suit, 

It appearsthat in 1:03 there was a parti- 
tion between the predecessors-in-title of the 
plaintiffs and the defendant by a reference 
to arbitration which resulted in an award. 
Under the award the right of way was 
reserved to the defendant, and a pit-privy 
situate near the premises belonging to the 
plaintiff's predecessor-in-title was allotted to 
the share of Mahalaxmi, the vendor of the 
plaintiffs. It appears that from 1903 to 
1920, Bai Ichha, the predecessor in-title of 
the defendant, used the pit-privy. In the 
year 1920 Mahalaxmi conveyed the pro- 
perty to the plaintiffs, In the year 1922 
Bai Ichha: conveyed her right, title and 
interest in the property in suit to the 
defendant The defendant after his pur- 
chase applied for permission to put upa 
basket privy and was allowed to do so 
according to the bye laws of the Munici- 
pality which put an end to tho system of 
pit-privies. 

The first questior, therefore, is whether 


under the award the defendant gota geno: 


ral right of way which included the right of 
allowing scavengers to use the passage 
provided by the award in order to cleanse 
the new privy standing inthe defendant's 
house, It is contended on behalf of the 
appellants that where an easement of way 
is created by a deed, the mode of enjoyment 
must be ascertained from the terms of the 
document itself with reference to the cir- 
cumetances existing at the date of the 
instrument. It appears, however, from 
page 496 of Peacock’s Law relating to 
Easements, 3rd Edition, that in the case of 
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an easement of way created by a deed, the 
modern view appears to be that if the 
grant ofthe way is in general terms, it 
should receive a liberal construction con- 
sistently with the surrounding circum- 
stances of the case, without restriction to 
the use that was made of the way at the 
time of the grant. At pages 500 and 501 
reference is made to thecase of United Land 
Company v. Great Hastern Railway Com- 
pany (1), Newcomen v. Coulson (2), and 
Finch v. Great Western Railway Company 
(3). In the case of United Land Company 
v. Great Eastern Railway Co (1) it was held 
as follows (page 590*) :— 

“No doubt there are authorities that, from the des- 

cription of the lands to which theright of way is 
annexed, andof the purposes for which it is granted, 
the Court may infer that the way was intended to be 
limited to those purposes. But if there is no limit to 
the grant, the way may;be usedtfor all purposes,” 
In Newcomen v. Coulson (2)1t was held 
that the allottees of inclosures were entitled 
to use a way set out in pursuance of an 
award under an Inclosure Act not only for 
agricultural purposes for which the iaclo- 
sures were being used at the time of the 
award, but for all purposes to which the 
land might be applied thereafter. In 
Finch v. Great Western Railway Co. (3) it 
was held that where the grant of a way is 
general in ils terms, the granteo is not 
confined to the user which existed at the 
time of grant, but may use tho way for all 
purposes, 

The right of way granted under the 
award was passage for ingress and egress 
with all its connected rights, and I think it 
wasa grant of a general right of way. 
Where there is an express grant of @ pri- 
vate rightof way to a particular place to 
the unrestricted use of which the grantee of 
the right of way ie entitled, the grant is not 
to be restricted to access to the land for the 
purpose for which the access would be 
required at the time of the grant. See 
Finch v. Great Western Railway Co. (3), 
and Purshctam v. Kasturbhat (4). 

I may also in this connection refer to 
GodderJ's Law of Hasemonte, Bth Edition, 
page 402, where ii is stated :— 

“If aright of way be granted for a particular pur- 
pose, the parrose is to be regarded in construing the 


(1) (1875) 10 Oh, App. 586; 44.L. J. Oh, 685; 33 L, 
mi, 299: 23 W.R. 896. 

(2) (1877)5 Oh. D, 133; 46 L, J. Ch. 459; 36 L. T. 
385; 25 W.R, 469, 

(3) (1879) 5 Exch. D, 254 at p. 261; 4l D.T, 431; 
28 W. R. 229; 44 J. P. 8. 

(4) 127 Ind. Oas. 906; 32 Bom. L. R. 1001 at p. 1004; 
Ind. Rul. (1930) Bom. 634. 
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grant,in order to ascertain the nature and extent of the 
easement, and the grantee may be entitled to vary his 
modeof enjoying the easement, and from time to time 
to avail himself of modern inventions, if by so doing 
he can more fully exercise and enjoy the object or 
carry out the purpose for which the easement was 
granted.” 

This seems to be consistent with s. 21 of 
the Indian Easements Act. 

I think thatthe right of way which was 
granted by the award was a general right of 
way, and cannot be fettered by implied 
restrictions, and I agree with the view of the 
lower Court that it included the right of 
way for scavengers to cleanse the new 
privy in the house of the defendant, 

It is contended on behalf of the respon- 
dent that even if there isno general right 
of way, he is entitled to the right to which 
he lays claim as an easement of necessity 
under s. 13, cl. e), ofthe Indian Easements 
Act. That contention is supported by the 
decision in the case of Hsubai v. Damodar 
Ishvardas (5), where it was held that a 
suitable enjoyment of a hut, when it was 
originally built, implied the use of a 
privy with the accompanying necessity for 
away of sweepersto take away the night 
soil, andit was observed as follows (page 
5594). 

I the land was admittedly granted on Fazendari 
tenure for the express purpose of building a house to 
be inhabited by the grantee. The evidence shows 
that there never has been a privy up to the present 
time, and that the occupants, as would appear to be 
the very general practice of occupants of houses in the 
oarts in this locality, performed their natural functions 
in the oart itself, or inthe neighbouring oarts; and 
the immediate necessity fora privy has undoubtedly 
arisen from the plaintiff's desire to enlarge the house 
and let it out to tenants, which the Municipality 
refuses to allow, unlessa privy is built.” 

J think that these remarks are quite 
apposite to the facts of the present case, and 
even apart from the inclusion of the right 
claimed by the defendantin the general 
right of way granted by the award, he is 
entitled tothe right of way forsweepers as 
an easement of necessity. The case of 
Chintamani v. Ratanji (6), cited on behalf of 
the appellants, can be distinguished on the 
ground that it turned upon the construc- 
tion of the previous decree which secured 
the right fora particular purpose, and also 
on the ground that the easement claimed for 
a passage for the sweepers was not an ease- 
ment of necessity as the sweepers hada 
different way to approach the old privy. 

It is unnecessary, therefore, to discuss the 
question as to whether the defendants had a 


(5) 16 B. 552. 
(6) 22 Bom. L. R. 1131. 
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right to alter the mode of the use and 
enjoyment of the easement under s, 23 of 
the Indian-Hasements Act, 

I think, therefore, that the view taken by 
the lower App: llate Oourt is right and this 
appeal must be dismissed with costs. 

Murphy, J.—The defendant has a house 
at Nadiad which opens on to a courtyard, 
the only ingress and egress being 
through a passage in the plaintiffs’ bnild- 
ing which belongs to the plaintiffa. The 
inhabitants of the courtyard and the 
defendant's building have a right of way 
through the passage for ordinary purposes, 
and the sanitary arrangements were till 
lately madeby means of pit-privies, called 
datans, The Municipality has, however, now 
banned such arrangements in the case of 
new constructions, and the defendant has 
built a new privy which requires the attend- 
ance of Municipal sweepers periodically to 
remove night soil. The plaintiffs’ grievance 
is that the sweepers pass through their 
khadki and that this is objectionable to 
them, 

The original Oourt agreed in the view 
that the right of way didnot include one 
for sweepers. The Oourt of first appeal, 
however, held that the passage of sweepers 
was necessary and reversed the decree of the 
first Oourt. 

We have to deal with the point in second 
appeal and decide whether the circumstan- 
ces allow of a right to the passage of 
sweepers of necessity. It appears that the 
two houses belonging to: the parties were 
originally a single house which was divided 
by means of an award between Ohoksi 
Ohhaganlal, a lunatic, represented by his 
wife and the plaintiffs’ predecessors-in- 
interest represented by their mother, As 
there was only one privy and the arbitrators 
thought itsdivision, or common use would 
be troublesome, they awarded it to one, 
party only, leaving the other without one 
though Rs. 20 compensation was paid to 
Mahalaxmi. It is this division that has 
originated the trouble. 

The award was in 1803, The parties to 
it who were deprived of the privy were rela- 
tives of those who got it and probably 
continued to use the old one as heretofore 
though ithad been awarded to the other 
side only. But the present owners are 
strangers and not in the same position, and 
the defendant having no privy, had perforce 
to construct one on his own land in accord- 
ance with the existing Municipal regulations 
so as toenable him to inhabit the house at 
all, 
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_ The statute law on the . point is contained 

in ss 13 (e) and 21 of the Indian „Easements 

Actand we have been referred tog number of 
rulings illustrating the application of these 
sections, The generalruleisthat the state 
of circumstances at the time of the grant 
determines the necessities of the case, and it 

was decided in Narayana Gajapatiraju v. 
Ratnayammaji (7) that one necessity is where 
there is no other way, in such casea as the 
present one. The next adjacent case seems 
tobe Chunder Coomar Mookerji v. Koylash 
Chunder Sett (8) where Wilson, J., said (page 
674*):—“It appears to me, that a right to use 
a passage, enjoyed as incident to a house, 
must in general includearight touse it for 
all ordinary household purposes, for the 
passage of mehters among the rest,” The 
case of Desai Bhacorai v. Desai Chunilal ($), 
which was also quoted, was one of land, 
ordinarily used for agriculture, having basen 
converted into a timber-yard with the conss- 
quence that the passage through the plaint- 
ifs land was used for a totally different 
purpose, and cap, Í think, on this ground be 
distinguished from the one with which we 
have to deal. 

Mr. Thakor has relied especially on the 
case of Chintamani v. Ratanji (6) from the 
point of view there taken that if at the timea 
general right was secured, the particular 
right was not a part of it, the particular right 
cannot be included. Batin that case, which 
is also of a privy, there had been an accas3 to 
the origins! privy, and it was a right of 
access to a newly constructed one which was 
in question. Tne casa of Hsubai v. Damodar 
Ishvardas (5) whichis more nearly parallel 
to this one, has been distinguished on the 
ground that this is not an eassmen of 
necessity, whereas that ona was. Bat what 
is a necessity is really a quastion depending 
on the circumstances of each case. i 

Here the house was divided, and the single 
privy which it contained wentto the other 
side. It seems to me that itwas implied by 
this arrangement that some system of allow- 
ing sweepers into the house for cleaning a 
new privy was to be followed as appearé 
from the nature of the award in question, 
Moreover, though it may be true thata privy 
to each house is no: necessary every where, 
for some houses in villages and towns do not 
have independent privies, in the present 


(7) 124 Ind, Cas. 593; 53 M. 449; 31 L. W. 455; 
Ind. Rul. (1930) Mad. 705; (1930) M. W. N. 225; A. L R. 
1930 Mad, 609; 59M. L. J, 956. 

(8) 760. 665. 

_(9) 24 B. 188; 1 Bom. L. R. 688. 
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state of ganitery facilities, and in towns such 
aa Nadiad, it seems to me that we cannot Bay 
that it isnot necessary to have a privy 10 
each house and that its inbabitants must go 
elsewhere, This being so, and the Municipal 
regulations requiring & privy which needs 
the attendance of sweepers, it seems to me 
that the defendant has made out his case, 
and the judgment of the firat appeal court 
is correct and this appeal should bs dis- 
missed with c7sts. 


n/a. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Original Oivil Sait No. 1330 of 1930, 
August 14, 193). 

OogTELLO, J. 

AHMAD KASIM MOLLA— PLAINNFF 
versus 


KHATUN BIB([—DaFanpanr. 

Muhammadan Law—Divoree—Talak—Validity of— 
Presence of wife, if necessary—Divorce by written 
instrument—When takes effect—Criminal Procedure 
Code (Act V of 1898), s 488-—Maintenance of wifeafter 
divorce—Conditions at time of marriage, validity of 
—Civil Procedure Code (Act V of 1908), s. 128— 
Counterclaims, whether permissible—Evidence Act (I 
of 1872), s. 144—Lettersent by Post returned as ‘refused’ 
— Presumption. 

Any Muhammadan of sane mind who has attained 
puberty can divorce his wifa without assigning any 
cause. A talak is valid where it is made by a 
written instrument notwithstanding that it is not 
brought to the wife's knowledge and the divorce 
takes effect on the execution ofthe instrument. The 
absenceof the wife does not make the pronoun- 
cement of the talak void though for the purposes of 
dower, the fact of the pronouncement should be 
brought to the notice of the wife. Sarabai v. 
Rabiaba (1), Asha Bibi v. Kadir Ibrahim Rowther 
(2), Ma Mz v. Kallander Ammal (3), Ful Chand y. 
Nazab Ali CGhowdhry (4), aad In re Rajasaheb 
Rasulsakeb (6), relied on. [p. 692, col. 1; p. 693, col, 2.}, 

A Muhammadan wife is entitled to maintenance 
from hər husband, after divorce, for the period of 
iddat and forthe period between the expiry of the 
period ofiddat and her receiving notica of the 
talak. [p. 694, col. 13 

Where in proceedings for maintenance, before the 
passing of an order under 8. 488, Criminal Procedure 
Uode, the Magistrate's attention was drawn to the 
fact thatthe husband had given talak to his wife: 

Held, that it was the duty of the Magistrate to 
consider the fact of the talak. [p. 694, col, 2.] 

It is competent for the relations of a Muhammaden 
girl at the time of her marriage or for a Muhammadan 
woman herself to take measures for her protection 
in the event of ill-treatment or even divorce on the 
part of the husband, e. 9., by providing for her main- 
tenance for a fixed period or for life, |p. G96, cel, 1.) 

As the Caleutta High Oourt has not framed any 
rules as to counterclaims under s. 128, Civil Pro- 
cedure Code, the defendant cannot set up a counter- 
claim in a suit in the ordimary way. But where the 
plaintiff's claim falls within the equity jurisdiction 
of the court, the court can give equitable relief to 
the defendant whether a counterclaim be strictly 
admissible or not. [p. 690, col. 2] 
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Where a letter sentby post properly addressed is 
returned by the Post Office as ‘refused’ it is reasonable 


to infer that it had reached the defendant or some one 
on her behalf. [p. 692, col. 2.] 


Messrs. S. Ghose and Arun Sen, for the 
Plaintiff, 

Messrs. J. N. Mazumdar and Sudhish Ray, 
for the Defendant. 


Judgment,.—In this suit the plaintiff, 
Ahmad Kasim Molla, seeks a declaration 
that he has validly divorced his wife 
Khatun Bibi.. He salso asks for an injunc- 
tion restraining her from taking out the 
sum of Rs, 232-14-0 deposited by him in the 
Court of the Presidency Magistrate, 
Calcutta. 

The plaintiff's case is that he married the 

defendant on 25th August 1929, at No. 63-1, 
Sovaram Basak Street, Oaleutta, according to 
the provisions of the Sunni School of Muhsm- 
madan Law. He then gays that on 20:h 
September 1929 he divorced his wife at No. 
17, Zakaria Street, in accordance with 
Muhammadan Law and that he duly 
intimated to the defendant that such divorce 
had been pronounced by him. 
__The defendant, on 20th March 1930, 
obtained from the Presidency Magistrate, 
Calcutta, an order for payment to her of 
maintenance at the rate of Rs. 50 per month. 
It was as 8 result of execution proceedings 
under that order that the sum of Rs, 232-14, 
which I have already mentioned, was paid 
by the plaintiff into the Court of the 
Presidency Magistrate. That sum re- 
presented maintenance for the defendant up 
to the month of May 1930. 

The answer made by the defendant, as 
contained in her written statement, is to the 
efiect that she admits the marriage, as 
averred by the plaintiff, but deniesthat the 
plaintif validly divorced her; alternatively 
abe says that if ehe was divorced she had no 
knowledge of it. The defendant further 
sets up the defence that it was not com- 
petent to the plaintiff to divorce her in the 
manner in which he purported to divorce 
her. The defendant then goes on to sst up 
what she alleges to be the effect of certain 
conditions contained in the marriage 
contract, namely, the kabinnama and says 
that, under those conditione, in any event, 
she is entitled to be maintained by the 
plaintiff for the duration of her life. She 
relies mainly upon a clause which seems to 
show that, if the plaintiff made any breach 
of the conditions contained in the marriage 
contract, the defendant would be justified 
in living separately from the plaintif and 
that, thereupon, the plaintiff would be 
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under the obligation of making suitabldé 
provision for her residence and maintenance 
and also for the maintenance of her grand- 
mother. The defendant then alleges that 
the plaintiff, without any lawfal excuse, 
assaulted her and wrongfully drove her and 
her grandmother from the premises No. 63 1 
Savaram Basak Street about a month and 
eight days after the marriage, and she sets 
up that she has obtained an’ order for 
maintenance from the Presidency Magistrate, 
thatis to say, the order to which I have 
already referred. The last paragraph of 
her written statement contains what ie, to 
allintents and purposes, a counter-claim, in 
which she submits that should the court 
hold that she was validly divorced then the 
plaintiff should be directed to make suitable 
provision for the maintenance and residence 
of herself and her grandmother, 


It was objected by Mr, Ghose on behalf 
of the plaintiff that, in any event, it was not 
competent to the defendant to 
ask for any order in her favour owing to 
the fact that the Civil Procedure Code 
contains no provision for the making ofa 
counter-claim. Mr, Ghcss however had to 
admit, after I had drawn his attention to 
s. 128, Civil Procedure that that contention 
on his part was not correst, The real position 
with regard to counter-ciaims is that, so far, 
this court has not thought fit to exercise the 
powers conferred upon it and other High 
Courts of India, under e, 128 of making 
proper rules for thesetting up of counter- 
claims in suits, though there are one or two 
itemsia the table of cosis which may be 
allowed on taxation under the rules of this 
court, which seems to indicate that, at some 
time or other, the making of such rules was 
contemplated. However the position 
undoubtedly is that, inthe ordinary way, & 
defendant is not able to set up a counter- 
claim in snewer to the claim of the plaintiff, 
The one or two items in the table of costs, 
to which I pave referred, provide that an 
additional court- fee shall be paid in respect 
of written statements which do in fact 
contain counter-claims. Mr. Ghose, on 
behalf of the plaintiff, drew my attention to 
the fact that in this particular case the 
additional fee specified in the table had not 
been paid by the defendant. Mr. Ghose 
argued further that that difficulty could 
not be overcome by the payment on the 
part of the defendant of the necessary addi- 
tional fee at a late stage of the proceedings, 
Mr. Ghose however has overlooked s, 149, 
Oivil Procedure Code which provides; 
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“Where the whole of or any part of any fee 
poe for any document by the law forthe time 

eing in force relating to court-fees haye not been paid, 
the court may, in its discretion, at any stage, allow the 
person, by whom such fee is payable, to pay the 
whole orpart, asthe case may be, ofsuch court-fee: 
and, upon such payment, the document, in respect of 
which such fee is payable, shall have the same force 
and effect as if such feehadpeen paid in the first 
instance.” 

Under the powers conferred by that 
section, I thought it right to allow the 
defendant to put herselfin order as regards 
the payment ofthe fee by paying the addi- 
tional court-fee during the progress of the 
suit and, so far as that matter is concerned, 


Mr, Ghose’s objection is without sub- 
stange. The position cf the defend- 
ant is this. She says that, if the 


plaintiff had validly divorced her, then she 
ought to be entitled to rely upon the con- 
ditions inthe kabinnama and obtein from 
the court an order that such sum by way 
of maintenance, as the court should think 
fit, should be paid to her during the rest 
of her life. Having regard to the fact 
that the plaintiff is asking for relief of a 
kind which falls within the equity juris- 
diction of this court, in my opinion, des- 
pite the spparent technical difficulties 
arising on the question whether a counter- 
claim is strictly admissible or not, in 8 
case of this description, ifthe terms of the 
contract between the parities so warranted, 
it would only bə just and equitable 
that the defendant should receive, at the 
hands of the court, proper compensation 
for the plight into which the action of the 
plaintiff had put her. I have, however to 
ask myself in the firat place whother the 
defendant was validly divorced and if so 
whether, under the terms of the marriage 
contract betwean the parties, the defen- 
' dant is entitled to receive anything more 
than that which a divorced Muhammadan 
wifeis entitled to receive under ths ganeral 
provisions of the Muhammadan Law. (His 
Lordship then referred to the circum- 
stancas uader which the plaintiff married 
the defendant and procesded:) It is 
necassary, I think, that I should firat of 
all briefly recapitulate the facts of this par- 
cular case. l hayo already said that ths 
first point, which I hava to determine, is 
whether or not the plaintiff validly diyor- 
ced his wife. Mr, Mazumdar, on bshalf of 
the defendant argued with" his usual abili- 


ty that there was no valid diyores for two 


reasons, i 

In the firat placa, saya Mc. Mazamdar, itis 
not competent under the Muhammadan Law 
fora talak to ba given without just cause 
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assigned. It haa never baen suggested on 
behalf of the plaintiff—indeed it was not 
part cf his case—that he had really any 
proper or reasonable grounds for getting 
rid of his wife and the matter must be 
discussed upon the footing that there was 
in faci no justification for divorce and that 
what the plaintiff did was done eatirely 
capriciously and arbitrarily. The question 
therefcre is whether, in the circumstances 
the talak given in this case is valid. Upon 
that point, there are a number of authori- 
ties and I have carefully considered this 
point as dealt with in the very early au- 
thorities to s3e whether Tam iu agree- 
ment with the more recent decisions of 
the couris. I regret that I have to come 
to the conclusion that, as the law stands 
at present, any Muhammadan may divorce 
his wife athis mere whim and caprics, I 
find that there are passages in ons an- 
cient authority, quoted by Mr, Amear Ali, 
in this treaties on Muhammadan Law, Vol. 
2, Sth Bdition page 472, which runs a3 
follows: 

“The Prophet pronounced talak to be a most de- 
testable thing before the Almighty God of all per- 
mitted things. If talakis given without any reason 
it is stupidity and ingratitude to God,” f 

Oa tho next pags Mr, Anəər Ali puts 
the matter thua: 

“The author of the Multeka (Ibrahim Halebi) is 
mora concise. He says ‘the law gives to the man 
primarily the power of dissolving the marriage, if 
the wife, by her indocility or her bad character, rend- 
ers the married life unhappy; but in the absence 
of serious reasons, no Mussalman can justify a divorce 
either in the eyes of the religion or of the law, If he 
abandons his wife or puts her away from simple 
caprice, he draws upon himself the divine anger, 
for ‘the curse of God,’ said the Prophet, ‘rests on 
him who repudiates his wife capriciously’.” 4 

Mr. Macaangaten in his well knowa book 
saya that there is no oscasion for any par- 
ticular cause for divorcs, and mere whim 
is suffizient. Then he goes on to point 
out that 
“were conscientious and honourable feelings are 
insufficient to restrain a manfrom putting away his 
wife without cause the temporal impediments are 
by no means trifling. Dower is demandabie upon 
divorce and with a view to the prevention ofsucha 
contingency, it is usual to stipulate fora larger sum 
than can ever be in the power of the husband to 
pay.” 

No doubt,in normal cases of Muhammadan 
marriages, those who are acting on behalf 
of ths pride are carefal to “es that she is 
prperly protected against capriciousness 
on tha part of the husband in giving 
talak by adequate provisions forthe pay- 
ment of alarge sum by way of dower, that 
is to say, care is taken to ensure that 
“what Mr. Macnaughten calls ‘the temporal] 


i 

692 
impediments” shall be a real obstacle in 
the way of a husband acting arbitrarily or 
unfairly. In the present instance, however, 
so far as the provision for dower is con- 
cerned, it cannot be said that it is “by no 
means trifling;” on the contrary, the amount 
stipulated for, namely, Rs. 201 was ex- 
tremely trivial, Upon this question of 
whether talak can be given without any just 
cause or without assigning any reason the 
mattter can be summed upin the words 
used by Batchelor. J., in the case of Sara- 
bai v, Rabiabai (1), with reference to an 
analogous question where he said “it is 
good in law, though bad in theology.” I 
need only make reference to one or two 
decisions of the courts on this point. In 
Asha Bibiv. Kadir Ibrahim Rowther (2), 
at page 25* the court consisting of Munro 
and Abdur Rahim, JJ. said: 

“The right to domestic authority is conceded to 
the husband rather than to the wife in consideration 
as hinted above of the pecuniary burden imposed 
upon .the husband and also because of the presumed 
superiority of the male sex in judgment and 
diseretion. For the same reasons the husband is recog- 
nized ashaving an absolute right to put en end 
to the marriage by his private act. No doubt an 
arbitrary or unreasonable exercise of the. right 
to dissolve the marriage is strongly condemned <. in 
the Koran and in the reported . sayings of the 
Prophet (Hadith) and is treated as a spiritual offence, 
But the impropriety of the husband’s conduct would 
in no way affect the the legal validity of a divorce 
duly effected by the husband.” 

Then there is a decision of the Judicial 
Committee of the Privy Council in the 
ease of a Ma Miv. Kalendar Ammal (3), 
where Sir John Wallace, in his judgment 
BAYS : 

A sanding to the law (that is the 

aw)a husband caneffect a 
desires,” 

It is therefore abundantly clear on all 
the authorities that as tersely stated in 
Sir Dinshaw Malla’s well-known book: 

“any Mubammadan of sane mind who has attained 
puberty can divorce his wife without assigning any 
cause, 
_ The reference given by Sir Dinshaw Mulia 
in support of this proposition are Macna- 
ghten, page 53. Hedaya page 75 and Bail- 
lie, pages 208 and 209, 

_ The second point taken by Mr. Mazumdar 
on behalf of the defendant, was that, in the 
present case the talak was not brovght to 

(1) 30 B. 537; 8 Bom. L. R. 35. 
uG 3 md, Oas. 730; 33 Mad. 22; 6M. L.,T. 295; 20 


(3) 100 Ind. Cas. 1; A.I R. 1927 P. O. 15; 541. A. 
61; 5 Rang. 18 (P. O).; 23 A. L. J. 65; (1927) M. W. N. 
20; 38 M. L. T. 41; 35 L. W. 342; 28 P L.R. 109: 
52 M. L. J. 378; 6 Bur. L.J. 40; 45 0. In J, 263: 8 P’ 
L. T.-280; 310. W. N. 621; 29 Bom. L. R. 800 (P. 0). 
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the notice of the defendant. As regards 
the facts, what happened was: that on 20th 
September 1929, the plaintiff in the pre- 
sence of certain relatives hada document 
written out which was signed by some of 
those present as witnesses. Jt appears that 
the plaintiff pronounced the word “talak” 
three times in the presence of some five 
persons, some Of whom gave evidence be- 
fore me, I need not go further into detail 
as Iam satisfied that hs did not execute 
the document he had written out.and that 
it wessigned ss it purported to be sign- 
ed. An English translation of the decu- 
ment reads ss follows: 

“Ahmad Kasim Molla, son of Kasim Ahmad Molla, 
deceased resident of Baryao, at present residing at 
No. 17, Zakaria Street, Calcutta. This day, the 20th 
September year 1929 (ling), I divorce without any 
anger, Khatun Bibi, daughter of Ismail Saheb, deceas- 
ed, who has been my wife up till now. Divorce 


divorce, divorce.” 

Then follows the signature of Ahmad 
Kasim Molla and that of five witnesses. It _ 
appears that after the document was execu- 
ed it was sent by registered postin an 
envelope addressed ss follows: 

“Khatun Bibi, daughter of Ismail Saheb, 
63A, Sovaram Basak Lane, 
Off Sagar Datta Lane, Calcutta,” 

Then in the right hand bottom corner vas 

put there words: 
“From A.O. Molla, 
17, Zakaria Street, Calcutta.” 


Evidence was given on behalf of the 
plaintif that the letter came back en- 
dorsed by the postal authorities with the 
word “refused” and I was asked to infer 
that the letter had duly reached the deten- 
dant or some one acting for her (either her 
grand-mother or heruncle) and that the 
Tecipient, suspecting the uature of the 
contents, had declined to accept the letter 
and had handed it back tothe postman. 
On the other hand on benalf of the defen- 
dant it wes suggested that the defendant 
might never have been found by the post- 
man at alland thst the letter never came 
into her hands. Ithink Iam bound to 
draw tke reasonable inierence, from the 
fect that the envelope is endorsed in the 
way I have deccribed thai the letter did 
reach the defendant orsome one acting on 
her behalf, who had kuowledge of the 
circumstences. The defendant herself gave 
evidence that just prior to 2Uth Septem- 
ber, ihe pleintifi had inaicatei to her that 


` he proposed to have nothing more to do 


wih her. Therefore i tuink it not unnatu- 
ral to surmise that when she saw an. en- 
velope “franked"” as it were with the 
name of the plaintiff that she may have 
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guspected thatit contained some communi- 
cation to her disadvantage, if not actually 
a communication divorcing her. However 
there is no evidence that in fact the defend- 
ant at that time was aware of the nature of 
the document contained in the envelope sent 
to her by the plaintiff or by his cousin 
Golam Hossain Molla on his behalf. If it 
could be shown that the defendant wag 
aware of the nature of the document which 
was being sent to her, the matter would 
fall within the ambit of the decision in 
the case to which Ihave already referred 
in another connexion: Sarabai v. Rabia- 
bai (1). 


In that case 8 Muhammadan belonging 
to the Hanafi Sunni sect, took with him 
two witnesses and went to the kazi and 
there pronounced the divorce of his wife 
the plaintiff in the suit, in her absence, 
He had atalaknama written out by the 
kazi, which was signed by him and at- 
tested by the witnesses. He then took 
steps to communicate the fact of the 
divorce and to make payment of iddat 
money to the plaintiff, but she evaded both. 
In answer to the contention that the divorce 
was not final, as if was never communicat- 
ed to the plaintiff, it was held that a 
baintalak, such as the one in that case, 
which was reduced to manifest and cus- 
tomary writing, took effect immediately on 
the mere writing. The divorce being 
absolute, it was effective as soon as the 
wordsjwere written, even without the wife 
receiving the writing. There is also the 
decision of this court in Ful Chand v. 
Nazab Ali Chowdhry (4), where it was held 
that under the Muhammadan Law, absenceof 
the wife does not make the pronouncement 
of talak void and inefficacious, The judg- 
ment of the court was given by Stephen, 
J. Hesaid: 


“The first question, which we have to decide 
is whether the absence of the wife makes the pro- 
nouncement of the talak void and inefficacious, 
In our opinion it does not. The point is dealt 
within the book of Mr. Ameer Ali in s. 3, 
Ohap. XII, where he says: Itisnot necessary for 
the husband himself to pronounce talak inthe 
presence of the wife, but it is Mecessary that it 
should come to her knowledge. The matter is 
also dealt with in Wilson's Digest at page 164, 
but not so decisively. It also seems to be the 
opinion {expressed in Nawab Abdur Rahman's 
Institutes of Muhammadan Law. The matter has 
twice, asfar as we are aware, been dealt with by 
the courts; in the first place, in the case of 
Furzund Hossein v. Janu Bibee (5) and, secondly 
in thie. case oi aam ye Rabiabai (1). In the 
second of these cases a distinct opinion i 

(4) 1 Ind. Cas. 740; 36 0, 184 > PER 

(5) 4 O. 588. f 
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thatit is not necessary for the wife to be present 
when the talak is pronounced although this is an 
obiter inasmuch as that case dealt witha written 
instrument of divorce. In the previous Calcutta 
case, the matter is also dealt with and: the point 
itself is not directly noticed, but talak was there 
pronounced in the absence of the wife, and it is 
significant thatthe case is not decided on that 
point, which it would have been, if it had been 
fatal to the effect of the divorce. We, therefore, 
hold that it is not necessary for the wife to be 
present when the talak is pronounced, It is 
necessary certainly forthe purpose ef dower that 
the fact of the pronouncement: of- talak should 
come to her notice.” 


With these observations I entirely. agree. 
Finally, there is a case on this. point decid- 
ed by the Bombay High Oourt: In re 
Rajasaheb Rasulsaheb (6), In that case, 
the facts were thata Muhammadan execut- 
ed a talaknama in the presence of witnesses 
and caused itto ba duly registered under 
the Indian Registration Act, 1{08. Neither 
the kazi nor the wife was present at the 
time the deed was executed. The mak- 
ing of the deed was notimmediately com- 
municated to the wife, but it came to her 
knowledge within a reasonable time. It 
was held that the talaknama was valid. 
Now, in this presentcase, whether or not 
the defendant by declining totake in the 
registered letter, asis suggested on behalf 
of the plaintiff, sought to evade notice that 
a talaknama had been executed by the 
plaintiff, really makes no difference, be- 
cause it is partofthe caseof the defend- 
ant herself that she ‘took proceedings 
before the Presidency Magistrate, Calcutta, 
as aresultof which she obtained an order 
for maintenance on 3let March, 1930, It 
seems to be clear that in the course of 
those proceedings, the present plaintiff 
raised, by way of defence, the fact that he 
had already given a talaknama: so that 
at any rate, by 31st March 193), the defend- 
ant was fully aware of the fact that her 
husband had executed a talaknama on 
20th September 1929. The facts of the case 
to which I have just referred, In re 
Rajasaheb Rasulsaheb (6), were in some 
respects analogous to the facts of the pre- 
sent case because thera also the wife, 
Khatijabai, had obtained an order from the 
Magistrate directing her husband to pay 
her a sum of Rs. 10 per month as mainten- 
ance for herself and her child under the 
provision of s. 488, Oriminal Procedure 
Code. Three weeks aiterthe making of 
the order, the husband executed a talak: 
nama divorcing Khatijabai. 


(6) 54 Ind, Oas. 573; A. I. R. 
Bom, 44; 21 Bom. L. R. 1085. 


1920 Bom 101; 44 
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As I have already said, the deed was 
duly executed in the presence of witnesses 
and registered under the Registration Act, 
but atthe time of the exccution neither 
the kazi nor the wife was present and it 
was not brought to the knowledge of the 
wife immediately. A few months after the 
wife had obtained the maintenance order 
the husband applied to the Magistrate for 
cancellation of the order for maintenance 
on the ground that he had already divorced 
his wife and that he was no longer bound 
to maintain her. It was held that not only 
was the talaknama valid, but that it put 
an end to any right on the part of the wife 
to receive maintenance in respect of herself 
although, on the facts of that particular 
case, the order of the Magistrate was not 
disturbed, because the court was of opinion 
that the amount ordered to be paid was not 
more than sufficient for the maintenance of 
the child of the marriage. It seems to be 
clear, therefore, that not only can a Muham- 
madan divorce his wife without assigning 
any reasons, but also that a talak is valid. 
where it is made by a written instrument, 
notwithstanding that it is not brought to 
the knowledge of the wife; and the only 
question which can arise iswith regard 
to the wife's maintenance during such 
pericd as may elapse until the fact of the 
execution of the talaknama actually comes 
to the knowledge of the wife. The matter 
is dealt with in the caseof Asha Bibi v. 
Kadi Ibrahim Rowther (2), where it is held 
that it is not necessary that the talak or 
words of repudiation should he addressed 
directly to the wife to constitute a valid 
divorce, but 
` “the words should refer tothe wife though if they 
be not communicated to her atthe time a question 
may possibly arises as to whether she is not entitled 
until she comesto know of the divorce to bind her 


husband by certain acts such as pledging his credit 
for obtaining the means of subsistence,” 


With regard to maintenance proctedings, 
such as there were in the present case, the 
husband can, at any time during such 
proceedings, defeat any attempt on the 
part of the wife to obtain an order for 
maintenance by the giving of a talak and 
further, if any such maintenance order 
has in fact been made, it ceases to be 
effective as soon as a talakis validly given. 
In that connexion, I would refer only toone 
authority Sha Abu Ilyas v. Ulfat Bibi (7), in 
which it was held; that 


“where in answer to an application for enforce- 
ment of an order under s. 488, Oriminal Procedure 
Code, for the maintenance of a wife, the party against 


(7) 19 A, 50; (1896) A, W. N. 173, 
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whom such order is pending pleads that he hag 
lawfully divorced his wife and, therefore, the order 
can no longer be enforced, it is the duty of the court 
hearing the application to entertain and consider 
such plea, and, if it finds the plea established, to 
decline to enforce the order for any period subsequ- 
ent to the date when the marriage ceased to subsist 
between the parties. In such cases, where the parties 
are Muhammadans, the marriage will be deemed to 
subsist untll the expiration of the iddat,” 


In view of that authority, I am not at 
all suro that it waa not the duty of the 
learned Presidency Magistrate to have con- 
sidered the question whether a talak had 
been given as soon as it was brought to his 
attention before the order of 21st March, 
1980, already referred to was made. I am 
bound to say that, in my opinion, it does 
seem harsh that, at any time, a Muham- 
madan husband can, of his own power, put 
an end to any proceedings his wife may 
take under e. 488, Oriminal Procedure 
Code, and it may be that some day this 
matter will have to be seriously considered 
by the members of the Muhammadan com- 
munity and the Legislature with a view to 
determining whether such arbitrary power 
in the hands of the husband is not now 
an anachronism inccnsistent with present 
day ideas and incompatible with modern 
conditions. I have, however, only to 
concern myself with the existing law and 
for the reasons which I have given, I hold 
that in the present instance there wasa 
valid divorce by means of the talaknama 
executed by the plaintiff on 20th September 
1929. As it has not been established by 
the plaintiff that the existence of the 
talaknama came to the knowledge of the 
defendant prior to the proceedings before 
the Presidency Magistrate, it cannot be 
disputed that she is entitled to mainten- 
ance up to that time. In 1egard to that 
however, no question arises, because I 
understand that maintenance was in fect 
paid for that period, 

I now come to what is the more serious 
and indeed more difficult aspect of this 
particular cage, namely, whether, in the 
peculiar circumstances of the marriage bet- 
ween these parties, the wife is entitled to 
receive anything more than she would 
ordinarily be entitled to upon divorce, 
The law is that normally upona husband 
giving talak the wife becomes extitled to 
payment of euch dower as has 
been provided for inthe marriage contract. 
lithe “prompt” dower has already been 
paid, she ia entitled forthwith to receive 
the “deferred” dower. If, on the other 
hand, no part of the dower has already 
been paid she becomes entitled to payment 
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of the whola of the dower stipulated for 
ià the kabinnama. The wife is also entitled 
to maintenance during the period of iddat. 
There again in this case no question arises 
as to maintenance during iddat, because,as I 
have slready said, maintenance has al- 
ready been paid up till 21st July 1930. 
As regards the dower, the amount pro- 
vided in the kabinnama, was a sum of 
Rs, 201. That, as I have already said, 
was such a trifling sum, that it provided 
no impediment, nor did it act as a 
deterrent in any way to the husband, 
who having got all he wanted from his 
sue after 8 month’s co-habitation, cast her 
aside. 

I have no doubt however that the per: 
sone; who were acting on behalf of this 
little girl, the defendant, did intend, as 
far as they could, to ensure that the 
plaintiff should treat her kindly and pro- 
perly and should maintain not only her 
but the grandmother, under whose care 
she had been before the marriage, and 
accordingly, for the purpose of putting 4 
check upon the “bridegroom,” as he is 
described in the kabinnama, certain spe- 
cial conditions were inserted in that docu- 
ment, which constitutes the marriage 
contract between the parties. In discuzsing 
this matter, it must be borne in mind that, 
under Muhammadan law, marriage is purely 
a civil contract and nothing more. There- 
fore the terms of the kabinnama must 
be looked at and construed in the same 
way as the provisions in any other kind of 
contract. : 

I thought it right that I should hava 
before me the naib kazi, that is to say, 
the Assistant Marriage Rogistrar before 
whom the marriage contract was entered 
into. In answer to a question by me 
he said that he was a moul.i as well as 
being an Assistant Marriage Rogistrar. In 
both those capacities, he may be taken 
to be an expert witness as regards the 
necessary ceremonial to be observed on 
the occasion of a Muhammadan marriage, 
Inthe course of his evidence, he gavə a 
very full and complete eccount of exactly 
how this particular marriage was effected 
and the manner in which the special con- 
ditions were inserted in the kabinnama, 
The defendant’s maternal uncle, the man 
to whomI have already referred, acted as 
what is technically called the “Vakil” of 
the intended bride; that is to say, he was 
acting as the bride’s agent for the purpose 
of the wedding ceremony, and the making 
of the contract between the parties. It 
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appears from the evidence of the naib 
kazi, Hafiz Nur Mahomed, that he satis- 
fied himself that, first of all, the uncle, 
asthe Vakil ofthe bride, had duly ascer- 
tained that she was consenting to the 
conditions which were being pat into the 
contract, and the naib kazi himself was 
satisfied that the bride’s party, that is to 
say, the defendant’s uncle as her vakil, 
and the two other witnesses acting on 
her behalf were fully awara of the exact 
terms which were being embodied by the 
naib kazi in the kabinnama. Hafiz Nur 
Mahomed said quite definitely that, in 
fact the language in which the special 
conditions were couched was written 
down by him in the document at the 
dictation of the parties. I cannot there- 
fore but come to the conclusion that the 
defendant’s agents were fully cognizant 
of the precise terms of the special condi- 
tions. I will repeat that, in my opinion, 
there is no doubt whatever that the girl’s 
relatives did intend to protect her as far 
as they were able against any ill-treatment 
or unkindness or even desertion onthe part 
of the husband. 


The girl's grandmother was fully aware of 
all the circumstances, and, as I have said 
earlier ia this judgment, she knew, or 
ought to have known that the plaintif had 
two wives already, and she must have 
realized that all the plaintiff wanted was 
an opportunity of having sexual relations 
with her grand-daughter under the cloak 
of marriage. The fact that, under Moslem 
Law, marriage is regarded merely as a 
civil contract aud not a religious sacrament 
may perhaps make some difference to the 
moral aspect of the plaintiff's conduct, but 
one cannot bə oblivious of the fact that 
the plaintiff was to all intents and pur- 
poses szducing the defendant under the 
pretext of entering into what would 
normally be a life-long union, and no 
words of reprobation are too strong in 
condemnation of the conduct of the plain- 
tiff. Is appears therefore, that the girl's re- 
latives had ample justification for supposing 
that the plaintiff was the kind of man against 
whom it was desirable and indeed necessary 
to protect the girl whom he was about to 
marry. Unfortunately however the real 
question is not what the girl’s relatives 
had in mind, but what the terms of the 
contract actually are. Is was argued very 
forcibly by Mr. Mazamdar that not only 
the intention in the minds of the girl’s 
people but the lenguage of the document 
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itself must be taken {to mean that the 
plaintiff was under a legal obligation to 
support the defendant and her grandmother 
for the duration of their natural lives. No 
doubt it is competent for the relations of 
a Muhammadan girl at the time of her mar- 
riage or fora Muhammadan woman herself 
to take measures for her protection in the 
event of ill-treatment or even divorce on 
the part of the husband. That was made 
clear in an Allahabad case Muhkammad 
Muinuddin v. Jamal Fatima (8). The head- 
note of that case runs as follows: 

“An ante-nuptial agreement entered into between 
the prospective wife on the one side and the prospec- 
tive husband and his father on the other (the parties be- 
ing Muhammadans)with the object of securing the wife 
against ill-tratment and of ensuring her a suitable 
amount of maintenance in case such treatment was 
meted out to her was not void as being against public 
policy.” 

- There the husband, a man named Mehdi 
Hasan, had married twice before, and on 
each occasion seems to have ill-treated his 
wife. The father of the prospective bride, 
in consequence, thought it right that some- 
thing should be done fo protect his daugh- 
.ter and to secure for her a maintenance 
allowance in case she and Hasan did not 
continue to live together. To that end an 
agreement was entered into between the 
parties which provided that, in case of dis- 
union or dissension, the prospective hus- 
band and his father should be bound to pay 
his divorced wife for the rest of her life 
an allowance of Rs. 15 a month in addition 
to the dower due to the wife and certain 
properties were hypothecated to ensure 
payment of that allowance. The husband 
did eventually divorce his wife and there- 


upon the question arose as to whether the’ 


husband was bound to pay the allowance 
of Rs. 15 8 month. 

‘Mr. Mazumdar has argued that the pre- 
sent case is covered by the facts and the 
decision in that case and that the special 
conditions contained in the kabinnama 
entered into on 25th August 1929, are 
wide enough to make it obligatory on the 
present plaintiff to psy to the defendant 
whom he has divorced a reasonable amount 
for the maintenance of herself and 
grandmother. for the rest of their 
lives. I should mention that the defendant's 
maternal uncle, when he was in the wit- 
nees box seemed to bea of opinion tkat he 
aleo, for some reason or other ought to share 
in the allowance paid by the plaintiff to 
the defendant 1 cannot refrain from 


(8) 63 Ind. Oas. 883; A, T, R,192] All. 152; 43 A. 
650; 19 A, L. J, 675. 
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remarking that the maternal uncle did not 
impress me atall favourably. It seemed 
to me that he was much more concerned 
with his own comfort and convenience 
than for the well-being and happiness of 
his unfortunate niece. I have no doubt 
however that at the time of the marriege, 
he thought that he was doing his best in 
the interests of the defendant but it equally 
appears to be the fact that no one on be- 
half of the defendant ever had in mind or 
contemplated the possibility of the plaintiff 
divorcing tke defendant and so bringing 
about a situation such as now exists. That 
such an obvious method of cutting adrift 
from all his obligations (other than the 
payment of dower) might be resorted to 
by the husband should not have occurred 
to the minds of the uncle and grandmother 
is perhaps a little remarkable, but on the 
evidence, it must be taken that they never 
envisaged the position which would arise 
if the plaintiff took it into his head capri- 
ciously and without warning to exercise his 
right to divorce the girl whom he was then 
about to marry. I have to decide there- 
fore whether the special conditions are 
wide enough to cover the circumstances 
which have now arisen. Mr. Ghose, on 
behalf of the plaintiff, very frankly and 
properly admitted that the plaintiff is 
bound by those conditions whatever they 
may mean and therefore the only question 
I have to determine in this connexion is 
what isthe true meaning and extent of 
those conditions. The special conditions 
are contained in col, 140f the kabinnama, 
That document consists of the entries made 
by the Assistant Marriage Registrar in the 
register of marriages which is maintained 
under as. 12, }5and 22, Bengal Oouncil Act 
I of 1876. The special conditions read as 
follows. 

“I, the bridegroom, promise (or declare) that I 
shall not. do the bride any hardship regarding 
maintenance and Ishall not beat her or abuse her 
and I shall not do any acts which shall disgrace 
her or break her heart or cause her grief. I shall not 
be competent to take the aforesaid bride to any 
other place by force. I, the brice-groom, shall never 
separate the grandmother ofthe said bride who is 
the daughter of Syed Abdul Rahim, deceased, who 
has been responsible for (in charge of) the support 
and food and clothing of the said bride and who 
béing the guardian of the said bride has now given 
her in marriage tome. I, the bridegroom, shall be 
responsible and in charge of her maintenance; also 
if I, the bridegroom, act against the defendant 
abovementioned or if I commit any kind of mis- 
chief (wickedness) or show any(carelessness)unconcern 
then the aforesaid bride (putting up) wherever 
she pleases shall be competent torealize from me 
mcnth by month according to my means her 
subsistence money andtherent of the house she 
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" dwells in and I the bridegroom, shall not be com petent payable during the lifetime ofthe wife 


to raise any objection.’ 

Now the main difficulty in trying to 
arrive ata conclusion as to what precisely 
is the meaning and effect of these condi- 

‘tions is that, with small exceptions the 
stipulations amount to very little more 
than a declaration of the acceptance on 
the part of the husband ef such obligations 

- as would naturally fall upon him in any 

‘event as theresult of marriage. The con- 
dition about not illtreating the wife, 
disgracing heror causing her grief and 
later the provision with regard to her 
being at liberty to live separate from her 
husband should he ill-treat her and there- 
upon receiving maintenance from him, 
‘really amount to no more than a declara- 
tion of the normal rights of a wife as 
against her husband. The only extraordin- 

- gry provision: in these conditions is that 
which seeks to ensure that not only the 
wife, but also her grandmother should 
recelve subsistence allowance and pro- 
per accommodation at the expense of the 
: husband, 

This it is that makes it fairly plain that 
this unfortunate little girl's relatives, who 
were in charge of her, were as much con» 
cerned with their own comfort asthat of 
the girl, I cannot help thinking that these 
conditions were largely designed to ensure 
that the grandmother should obtain for 
hersəlf whatcan only be described as a 
“consideration” (in the legal sense) for the 
“sale” by her of her grand-daughter to 
this middle-aged and apparently lustful 
bridegroom, I regret that I feel bound to 
come to the conclusion, on the language 
employed in this contract, that the terms of 
the special conditions are not sufficiently 
explicit to bring the matter within the 
scope of the decision in Muhammad 
Muinuddin v. Jamal Fatima (8). If. the 
conditions had expressly stated that the 
bridegroom should according to his means 
pay to his wife subsistence money and the 
rent of a house to dwellin for her life, 
or had contained any expression iadicat- 
ing the period for which this maintenance 
was to ba paid, the cass would have baen 
different. 


In my opinion, it would have bsen quite 
competent for those acting on behalf of 
the wife to have stipulated that, if there 
were a divorces, the husband should be 
under an obligation to continue to pay to 
the wife an adequate subsistence allow- 
ance, orifnosum had been mentioned, 
then a reasonable sum would have heen 


or for any other specified period, But 
inthis case no period is specified. Noth- 
ing whatever, is said about divorce, On 
the contrary, the parties ara referred to as 
the “bride” and “bridegroom” in other 
words “husband” and “wife” and accord- 
ingly, I feel bound to hold that upon a 
strict construction of the conditions as they 
stand, they can only be made to apply 
during theexistence of the marriage. I 
come to that conclusion with the greatest 
possible reluctance and with a sense that 
this is one of those hard cases which are 
said to make bad law. Ican, however, only 
administer the law as I find it and I 
must interpret this contract as I should 
have had to interpret any other contract 
between the parties irrespective of the 
eflect which it may have upon either of 
them. This court is nota court of morals 
and I cannot concern myself with the reli- 
gious or ethical aspect of the matter. I 
have to regard the matter from a strictly 
legal point of view. 

Looking at these conditions and con- 
sidering them solely as the terms of a 
civil contract entered into between the 
parties, I feel bound to hold that they are 
not sufficiently definite to put upon the 
plaintif any obligation to pay mainten- 
ance tothe defendant now that the mar- 
riage between the parties has been dis- 
solved. Ican only express the hope that 
irrespective of the legal aspect of the 
matter, the plaintiff will be brought to 
some sense of his moral responsibility and 
that he will realizə that whatever the law 
may say, he ought, in the circumstances, to 
provide for this little girl at anyrate until 
such tima azshe may marry again, It 
follows from what I havea said that here 
mustbe judgment for the plaintiff. The 
plaintiff will have the devlaration which 
he seeks, but having regard to all the cir- 
cumstances without costs. 


N./A. Suit decreed. 


BOMBAY HIGH COURT, 
Miscellaneous No. 6 of 1932, 
January 12, 1932, 

Kana, J. 

In re DATTATRAYA GOVIND EAL- 
DANKAR— PETITIONER 

Hindu Law—Alienation by manager—Purchaser 
—Duty to satisfy himself as to necessity of sale— 
Court not to make enquiries—Bona fide enquiry by 
purchaser, sufficiency of. 

A. purchaser or mortgagee from the manager of 4 
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joint Hindu family is bound to enquire and satisfy 
himself that a necessity has arisen or there are such 
circumstances as would entitle in law the manager 
to enter into the proposed transaction on _ behalf of 
the joint family and which would be binding on the 
minor members of the family. [p. 699, col. 1,] 

It is not. proper for such a purchaser or mortgagee 
to cast that obligation of making the enquiries on the 
court and contend that unless the court sanctions the 
transaction, he would not enter into the same. 
Hunoomanpersaud Panday v, Babooee Munraj 
Kaoonweree (2), Ram Krishan v. Ratan Chand (3), 


followed. [ibid.] 


Sir Jamshed Kanya,Advocate General, for 
the Petitioner. 


- Judgment.—This is an application under 
. the inherent jurisdiction of this court for the 
appointment of the petitioner, the father, as 
the guardian ofthe minors and for authoris. 
ing him to raisea loanon the mortgage of 
theimmovable property . belonging to the 
joint family in which the minors have either a 
share or a right to maintenanceand marriage 
expenses, It isalleged in the petition that 
as a result of the partition effected between 
two branches of the family on December 22, 
1928, the petitioner undertook to pay all the 
debts of the family therein mentioned, It is 
further alleged that one of the creditors of 
the family filed Suit No, 2576 of 1930, and 
has obtained a decree for Its,7,684-12-0 
interest and costs against the petitioner and 
his brother in their personal capacity and 
also as managers ofthe joint family. The 
judgment-creditor has levied an attachment 
on the immovabls property in question in 
execution of thedecree, It is alleged that 
some costs are payable by the petitioner to 
his own attorneys and he has to pay some 
other debts al:o. The application is that in 
order to satisfy the decree and to pay his 
own attorneys and debts, the applicant be 
allowed to raise a loan of Rs. 10,000 on the 
security of the joint family property includ- 
ing the sharesand interests of the minors 
therein. The property is already subject to 
a mortgage for Rs. 6,000 under the consent 
decree passed in Suit No. 107iof 1928. The 
only reason given for entering into this 
proposed arrangement is that if the decree- 
holder forces asale the property will not 
fetch a good price. It may bementioned 
that the intended morigage as shown by Hx, 
B to the petition provides for the payment of 
interest on the sum of Rs, 10,000 at the rate 
of one per cent per Gujarati calendar month 
free from income-tex payableevery month 
and in case of default there is a provision for 
payment of compound interest with monthly 
rests. 
Having regard to the decision in In re 


+ 


In re DATTATRAYA GOVIND MiLDANKAR, 


141 1,0, 


Manilal Hargovan (1) there is no questign 
that this court has inherent jurisdiction to 
appoint the petitioner the guardian of the 
minors’ property including their interest in 
the joint family eatate and if the application 
had been merely for that purpose there 
would have been no diffisulty at all. The 
learned Advozate General, however, contends 
that having regasd to this decision andthe 
practice of this court, which is alleged to have 
developed since that decision, ordersof the 
nature prayed in this application have been 
granted andthe purchaser or mortgagee 
insists on such an order being obtained 
before completing the transaction. He, 
therefore, asks for an order being made in 
this case also. 

[am unable to accept that conterition. 
The powers of the manager of a joint Hindu 
family to alienate or mortgage joint family 
properties have been clearly defined so far 
back as 1856 and are authoritatively stated 
by their Lordships of the Privy Council in 
Hunoomanpersaud Panday v.Babooee Munraj 
Koonweree (2), In the judgment of the Board 
en following observations are found at page 

Ke — 

“Their Lordships think that the lender is bound to 
inquire into the necessities for the loan, and to satisfy 
himself as well ashe can, with reference to the 
parties with whom he is dealing, that the manager is 
acting inthe partieular instance for the benefit of the 
estate. But they think that ifhe does so enquire, and 
acts honestly, the real existence of an alleged sufficient 
and reasonably-credited necessity is not a condition 
precedent to the validity of his charge, and they do 
not think that, under such circumstances, he is bound 
to see to the application of the money. ltis obvious 
that money to be secured on any estate is likely 
to be obtained on easier terms than a loan which 
rests on mere personal security, and that, therefore, 
the mere creation of a charge securing a proper 
debt cannot be viewed as improvident management; 
the purposes for which a loan is wanted are often 
future as respects the actual application, and a lender 
can rarely have, unless he enters on the manage- 
ment, the means of controlling and rightly directing 
the actual application. Their Lordships do not 
think that a bona fide creditor should suffer when he 
has acted honestly and with due caution, butis him- 

lf deceived.” 

That authoritative statement has been 
accepted and considered to be good law 
up to date. See Ram Krishan v. Ratan 
Crand (3). Having regard to these deci- 
sions it is clear that it is the duty of a 


(1) 25 B. 353; 3 Bom. L, R. 411, 

(2) 6M. I. A. 392; 2 Suth 29; 1 Sar. 552 (P, C.). 

(3) 132 Ind. Oas. 613; 33 Bom. L. R. 988 atp. 998, 
999; (1931) A. L.J. 458; 53 O. L. J. 390; A.I. R: 1931 
P. O. 136; 35 O. W.N 841; Ind. Rul. (193.) P. O. 197; 
(1931) M. W.N. 733; 34L. W. 175; 53 A, 190; 61 M, 
L.J 665;58 A. 173(P. O,). 
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purchaser or mortgagee to enquire and 
satisfy for himself that a necessity has 
arisen or such circumstances are there as 
would entitle in law the msnagar to enter 
into the proposed transaction on behalf 
of the joint family and which would be 
binding on the minor members of the 
family. 

Speaking for mysel{I feel thatit is not 
proper for a purchaser or a mortgagee to 
cast that obligation of making the enquiries 
on the court and contend that unless the 
court sanctions the transaction he will not 
enter into the same, The opportunities 
for testing the grounds on which the alleg- 
ed necessity or benefit to the family have 
come into existence are, as compared with 
the purchaser, few to the court, In the 
application which is generally made either 
by the father or the manager, who is inter- 
ested in the transaction being effected, ex 
parte statements are made and the court 
has ordinarily no adequate machinery to 
enquire into the truth or otherwise of the 
averments, The statements would, as [ have 
pointed out above, ba ordinarily made by 
a party who is interested and, therefore, 
require to be very carefully scrutinised, 
especially if on the footing of the order 
which the court might pass the purchaser 
considers that he is absolved from any 
further liability to make enquiries on his 
own account, Ido not see why the peti- 
tioner wants his order from the court. As 
the manager of the family, if the circum- 
starces and facts justify the transaction, 
he has a right to deal with the family 
property as he intends to do. So also if 
the other party is bona fide satisfied on 
making reasonable end proper enquiries 
that circumstances have arisen which, hav- 
ingregard to the statement of law quoted 
above, entitle the petitioner to enter into 
the transaction, he is fully entitled to 
advancs the money and justified in taking 
the mortgage. By making tha proposed 
order, therefore, I am called upon to deprive 
the minor of his right, ifany, to challenge 
the transaction when he comes of age, 
Ido not think that the court should be 
ordinarily called upon to make such an 
order on themere ex parte statements of an 
interested party which may have this possi- 
ble effect. 

This espect of the case came to be con- 
sidered in In re Manilal Hargovan (1). In 
that cass the father of the minor desired 
to effect the sale of acertain house beslong- 
ing to the joint family consisting of him- 
self and his minor son. The property was 
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purchased for Rs. 15,000 by the minor's 
grandfather and it devolvad, on partition, 
to the petitioner's branch. The father 
having been involved in some litigation 
had incurred some debts and his applica- 
tion was that he should ba allowed to sell 
the proparty for Rs. 40,000, which was a 
very good price for the house having regard 
to its condition at the time. The house 
was in need of repairs and the father 
stated that he had no means to defray the 
expenses necessary for effecting the repairs, 
and if the repairs were not made, the 
property wouldsuffer and its value would 
greatly diminisb. He further offered to 
set apart the share of the minor which was 
half and which would be represented, if 
the sale was put through, by Rs. 20,000 
and invest the same in authorised eecuri- 
ties, The transaction was, on the allega- 
tions contained in the petition, obviously 
for the benefit of the minor and in any 
event it could not bestated to be prejudi- 
cial to his interest. The minor had a half 
share in the property and that half share 
was offered to be completely secured by the 
petitioner, Under those pecaliar circum- 
stances the court sanctioned the trans- 
action, However, as I read the report it 
seems that the court would have refused 
to make the order if the transaction on the 
face of it was not so obviously for the benefit 
of the minor and in no event could be 
stated to be prajudicial to him. 

Ido not think that that case lays down 
that purchaser is entitled toan order of the 
kind epplied for in this case, or that in 
every case the court, on the application 
of the father as manager, should pass an 
order of the nature. I find thatin Jairam 
v. Luxmon (4), when an application was 
made to the court for the appointment of 
a guardian and for the sanction of a 
mortgage of the share of the minorsin the 
joint family property, Ferran, J, although 
ke appointed the petitioner the guardian, ` 
refused to grant the sanction and observed 
that he left it to the guardian on his own 
responsibility to do what he thought 
right and proper under the circumstances 
of the case. The decisions show how 
reluctant the court is to make an order on 
ex parte statements made by interested 
parties as in the present case. 

By the order which I propose to pass in 
this matter 1 do not wish to be understood 
in any way to convey that circumstances 
have not arisen which would justify the 
petitioner in entering into the transaction 

(4) 16 B. 634, 
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or that the mortgagee would not be safe 
in entering into the transaction. I leave 
them to enter into the transaction, if they 
choose to do go, on their own responsibility. 
1 decline to pronounce, on the materials 
row before me, whether the transaction, if 
the same is challenged by the minor, would 
be held binding on him or not. The obser- 
vations of their Lordships of the Privy 
Oouncil in Ram Krishan v. Ratan Chand 
(3) suggest that in spite of the court passing 
an order of the nature applied for in the 
present case, the purchaser is not absolved 
from his liability to make the necessary 
enquiries and in the event of the minor 
challenging the transaction, even after the 
order of the court is obtained, the mort- 
gagee will have to prove that he had made 
independent enquiries and was bona fide 
satisfied as to the power of the manager 
to enter into ‘the transaction. The fact 
that an application was made to the court 
and the court made an order, would of course 
be considered by the purchaser or mort- 
gagee as materials on which he could rely 
toa certain extent but they are not by 
themselves sufficient or complete so as to 
absolve the purchaser or mortgagee from 
making enquiries in the matter. 

In my opinion the present case does not 
come within the principles on which the 
court gave its sanction in In re Manilal 
Hargovan (1) and I am not inclined to 
extend the practice of giving the court's 
sanction to any case which would not be 
clearly covered by those principles. The 
Advocate General informs me that if I am 
unwilling to give the court’s sanction to 
the proposed transaction, the petitioner 
does not want an order for his appoint- 
ment as guardian. I, therefore, make no 
order on the petition, which would stand 
dismissed, 


N/a, Application dismissed, 


RANGOON HIGH COURT. 
Letters Patent Appeal No. 4 of 1932. 
November 25, 1932. 

Paes, O. J. AND Mya Bu, J. 

R, M. A. R. M. OHETTIAR FIRM 
— APPELLANTS 
versus 
U HTAW— RESPONDENT. 

Evidence Act (I of 1872), s. 68, proviso—Mortgagee 
—Proof of execution—Proof of attestation aliunde, 
if dispensed with—Transfer of Property Act (IV of 


882), 3 59. . : 
: ee meaning and effect ofs 68, Evidence Act, is 


that in the case of a mortgage within s. 59, Trans- 
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fer of Property Act, itis incumbent upon the party 
relying upon it to prove the due execution of the 
mortgage by adducing the evidence of at least one 
attesting witness in that behalfas laid down in s. 
68, Evidence Act, provided that unless its due 
execution, that is to say, its signature bythe mort- 
gagor in the presence of two attesting witnesses is 
specially denied, the execution of the mortgage 
deed in the form required by law may _ be proved 
aliunde by adducing other evidence in that behalf. 
[p. 701, col. 2] 

The proviso tos.°68 only removes the necessity 
of calling an attesting witness fo prove the execu- 
tion of the documents therein referred to and does 
not purport to relieve the party of the necessity 
of proving a mortgage in the form prescribed under 
s. 59, Transfer of Property Ast. Biswanath Singh 
v. Kayastha Trading and Banking Corporation Ltd. 
(1), dissented from. [ibid.] 


Lattera Patent Appeal against the judg- 
ment of Mr. Justice Baguley dated the 
18th February 1932 in Second Appeal 
No. 198 of 1931, 

Mr. Basu, for the Appellants. 

Mr, Ba Maw, for the Respondent, 


- Page, C.3.—The course which this case 
has taken from the time when the plaint 
was filed until the case cams before this 
court on Second Appeal to Baguley, J., has 
been very unsatisfactory. By that I do not 
meau that either the learned Township 
Judge or the learned District Judge is in 
any way responsible for the difficulties that 
have arisen. These are due to the defective 
form of the pleadings. The result is, in my 
opinion, that the case has not been tried in 
such a way that the rights of tle parties 
have been duly considered or determined. 

The cause of action is a simple one, the 
suit being upon a mortgage executed by 
two mortgagor: and a surety, the two mort- 
gagors having thereafter transferred their 

interest in the property to defendant No. 4, 
who alone contested the suit, and who was 
the appellant in the second appeal, and the 
respondent in the Latters Patent Appeal. 

In para. (1) of the plaint the details of the 
mortgage deed are set out, The respon- 
dent who alone filed a written statement, in 
para. (1) thereof pleaded that 

“this defendant has no reason to deny the statements 

in para. (1) and sub-paras. (a), (b), (c), (d), (e), (F), (9) 
of the plaint.” 


Now, the effect of para. (1) of the plaint 
and para. (1) of the written statement is that 
the execution of the mortgage-deed was not 
specifically denied either by the persons by 
whom it purports to have been executed, or 
by their transferee, the respondent. 
Tae learned Township Judge held that 
“the plaintiff evidently cannot dispense with the 
attendance of the attesting witnesses whose absence 
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would only be detrimental to the interest of the 
defendants,” f 

and that unless the execution was proved 
by one of the attesting witneeses the mort- 
gage deed 

“must be deemed to be 
Transfer of Property Act.” 

Upon that ground ha dismissed the 
suit. On appeal the learned District Judge 
held that :— 

“unless want of proper attestation was definitely 
pleaded the plaintiff could not be called upon to 
prove attestation.” 

and finding that defendant No.4 had not 
specifically pleaded the absence of pro- 
per attestation, the learned District Judge 
set aside the decree of the Township 
Couft, and granted a preliminary 
decreas for sale of the mortgaged 
property. In my opinion, with all due 
respect, the law was not correctly laid 
down either by the learned Township Judge 
or by the learned District Judge. Section 
59, Transfer of Property Act (IV of 1882 as 
amended by Act XX of 1929 and Act V 
of 1930) runs ss follows :— 

“Where the principal money secured is one hundred 
rupees or upwards, a mortgage other than a mortgage 
by deposit of title-deeds can be effected only by a 
registered instrument signed by the mortgagor and 
attested by at least two witnesses,” 

“Attested” is defined ın e. 3, Transfer 
of Property Act as follows: 

“Attested” in relation to an instrument, means 
(and shall be deemed always to have meant) attest- 
ed by two or more witnesses each of whont has 
seen the executant sign or affix his mark to the 
instrument, or has seen some other person sign the 
instrument in the presence and by the direction 
of the executant, or has received from the executant 
& personal acknowledgment of the signature or 
mark, or of the signature of such other person and 
each of whom has signed the instrument in the 
presence of the executant; but it shall not be neces- 
sary that more than one of such witnesses shall 
have been present at the same time and no parti- 
cular form of attestation shall be necessary.” 


_ Now, what is the form of proof that an 
instrument of mortgage conforms to the 
Provisions of s. 59, Transfer of Property 


invalid in view of s, 59, 


Act, that is required by law? Section 68, . 


Evidence Act, runs as follows: 
| “If a document is required by law to be attested 
it shall not be used as evidence until one attesting 
witness at least has been called for the purpose 
of proving its execution, if there be an attesting 
witness alive, and subject to the process of the 
courb and capable of giving evidence, provided 
that it shall not be necessary to call an attesting 
witness in proof of the execution of any document, 
not being a will, which has been registered in 
accordance with the provisions of the Registration 
Act, 1908, unless its execution by the person by 
whom. it purports to have been executed is specifically 
denied.” 

In my opinion, the meaning and effect 
of 8,68 is that in the vase of a morigage 
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within e. 59, Transfer of Property Act, 
it is incumbent upon the party relying 
upon it to prove the due execution of the 
mortgage by, adducing the evidence of 
at lesstone attesting witness in that behalf 
as laid down in s, 68, Evidence Act, 
provided that unless its due execution, 
that is to say, its signature by the mort- 
gagor in the presence of two attesting 
witnesses is specially denied, the execu: 
tion of the mortgage deed in the form 
required by law may bə proved aliunde 
by adducing other evidence in that behalf. 
In Biswanath Singh v. Kayastha Trading 
and Banking Corporation Ltd, (1), Ross, J. 
held that 


“There is no specific denial of the execution of 
this registered mortgage by the persons by whom 
it purports to have been executed. All that the 
appellants pleaded was that they did not admit the 
genuineness of the bond. This is not sufficient 
to put the plaintiffs to proof of attestation.” 


With all due deference í am unable to 
accept the law thus enunciated because in 
my opinion, the proviso to s, 68 only 
removes the necessity of calling an attes- 
ting witness to prove the execution of the 
documents therein referred to and does 
not purport to relieve the party of the 
necessity of proving a mortgage in the 
form prescribed under s, 59, Transfer 
of Property Act. On second appeal to the 
High Oourt, Baguley, J., held and I 
respectfully agree with him that it waa 
incumbent upon the plaintiff to prove 
that the mo:tgage deed had been attest- 
ed: 

“to bring the document within. . the four corners 
of s. 59, Transfer of Property Act," ` 

The learned Judge then prccaedei to 
hold upon the evidence that attestation 
had not been proved, Accordingly, Baguley, 
J., allowed the appeal, set aside the decree 
of the lower Appellate Court, and dis- 
missed the suit as against the 
present respondent. For the reasons 
that I have stated I do not think that 
the law which ought to havea been ap- 
plied in the circumstance; of the present 
case was either appreciated or followed 
by the trial Court, and that the case has 
not been daly determined according to 
law, (The rest of the judgment is not mate 
rial for the report.) > 

Mya Bu, J.—Tae ends of justice de- 
mand the sending back of the case to the 
court of firet instance for its retrial upon 
the lines indicated by my Lord, the Chief 
Justice; and the learned Aavocates for the 

(1) 119 Ind. Gas. 405; A. I. R. 1929 Pat. 422; 8 
Pat. 450; 10 P. L. T. 379; Ind, Rul, (1929) Pat, 
981. 
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parties have very rightly consented to this 
action. I wish, however, to add a few 
words with reference to the proof requisite 
in a case like the present one, where a legal 
mortgage, the principal money secured be- 
ing Rs. 100 or upwards. is required to ba 
proved. The proof tendered must show 
that the terms of .e. 59, Transfer of 
Property Act, were complied with, that is, 
that there is a registered instrument of 
mortgage signed by the mortgagor and at- 
tested by at least two witnesses. If the 
proof tendered fails in any of these parti- 
culars then it follows that the legal mort- 
gage is not proved. Section 68, Evidence 
Act, makes it necessary for a party tender- 
ing proof of such a mortgage to call at least 
one of the attesting witnesses, if available 
for the purpose of proving the execution 
of the instrument of mortgage. This rule 
however, is modified by the proviso to the 
section in cases where the execution of the 
instrument by the mortgagor is not special- 
ly denied, by allowing proof of execution 
to ba tendered by means other than calling 
an attesting witness in proof of the execu- 
tion. Reading the section and proviso 
together it appears to me that where a legal 
mortgage is to be proved in a case jn which 
the execution of the mortgage deed by the 
mortgagor is rot specifically denied it is 
not incumbent upon the party proving it to 
adduce the evidence of an attesting witness 
but due execution of the instrument must 
be proved, and it can be proved by any 
means permitted by the Evidence Act. 
Due execution cannot, in my opinion, mean 
anything less than the signing by the 
mortgsgor and attestation by at least two 
witnesses. Therefore, although the proviso 
relieves a party relying upon an instrument 
of mortgage of the burden of adducing 
the evidence of one of the attesting witnes- 
ses, yet it does not relieve him of the ne- 
cessity of proving not only that the mort- 
gagor signed the instrument of mortgage 
but also that he signed it either in the pre- 
sence of two attesting witnesses or that he 
acknowledged his sigaature to each of the 
two witnesses within the meaning of the 
term ‘attested’ in s, 3, Transfer of Property 
Act. $ 

I am, therefore, unable to agree with the 
observation of Rose, J., in Biswanath Singh 
v. Kayastha Trading and Banking Corpora- 
tion, Ltd , (1) to the effect thatin the abeence 
of specific denial of execution of the regis- 
tered mortgage by persons by whom it 
purported to have been executed, the party 
relying upon the mortgage was not put to 
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proof of attestation. I agree with the judg- 
ment of the learned Ohiet Justice and con- 
cur in the orders contained in it. 

N. /A. Case{remanded. 
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CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 23 
of 1931, f 
January 21, 1932. 

RankIn, O. J. anD O. O. Quos, J. 
SONATAN DAFADAR—DEFENDANT— 
APPELLANT 
versus 
DAULAT GAZI AND oTnErs— ° 

PLAINTIFF8— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 85, 160, 
cl, (d)—Under-raiyat, occupancy rights of—If pro- 
tected—Under-raiyati interest invalid as against 
landlord under s. 85—Acquisition of occupancy right, 
effect of. 

Before the insertion ofs. 48-G, cl. (3)in 1928, in 
the Bengal Tenancy Act, 1882, s. 1600f the Act 
made any right of occupancy a protected interest 
not liable to be annulled by the purchaser at a sale 
for arrears of rent. Debi Raut v. Asutosh Bhatta- 
charjee (1), Kamini Sundari Bewa v, Nepal Mondal 
(2) and Dinanath Dutta v. Kshitish Chandra (3), 
referred to. [p. 702, col, 2.] 

In a case where the under-raiyati interest is 
shown to be invalid as against the landlord under 
8. 85 the mere acquisition ofa right of occupancy 
by the under-ratyati would not enable him to claim 
a valid interest under cl, (d) of s. 160. [p. 704, col. 2} 


Lettera Patent Appeal against a judg- 
ment of Mr, Justice Jack, dated the 4th 
June 1931, in Appeal No, 2612 of 1929. 

Messrs. Sarat Chunder Roy Choudhuri, 
Anilendra Nath Roy Choudhuri and 
Bankim Chunder Banerjifor Mr. Shanti 
aaa Roy Choudhuri, for the Appel- 
ant, 

Messrs, Bijan Kumar Mukerji and Birja 
Mohan Majumdar, for the Respondents, 

Rankin, OC. gJ.—This is a Letters Pa- 
tent Appeal from the decision of my learn- 
ed brother Jack, J, sitting in second 
appeal. He has given a certificate that the 
case is a fit one for an appeal under the 
Letters Patent. The case is ap interesting 
and important one. The form in which the 
learned Judge has dealt with the matter is 
quite shortly this: Whether in the case 
of an under raiyat who by custom hsg 
acquired aright of occupancy the interest 
isaprotectsd interest by virtue of cl; (d), 
B. 160, Bengal Tenancy Act, a3 it stood 
before the amendment of 1928 The suit 
was brought in ths Oourt of the Munsif and: 
it was a suit to recover khas possesion of 
certain land. The footing of the suit was 
that the plaintiffs had taken title from the 
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superior landlord of a éertain raiyati, that 
the sppellant, defendant No. 12 in the 
suit claimed an under-raiyati interest but 
that, asthe superior landlord had bought 
the raiyati at a judicial sale for arrears of 
rent and had resettled the land with the 
plaintiffe, the plaintiffs were entitled to 
recover khas possession. The defence was 
that under the raiyati which had been sold 
defendant No. 12 held an under-raiyati 
interest and that he had acquired aright of 
occupancy by custom. Accordingly he 
contended that he had by virtue of cl. (d), 
8,160, an interest which stood notwith- 
standing the sale in execution and that the 
sale in execution only passed that the land 
subject tothe right of occupancy vested in 
defendant No. 12, 

When the matter came before the Munsif 
he first of all discussed the question whe- 
ther the plaintiffs had their alleged interest 
in the land and he found that issue for the 
plaintiffs, The next question he discussed 
was whether ornot the plaintiffs could get 
khas possession against defendant No, 12 
and finding that defendant No. 12 was 
recorded in the khatian a3 an under- 
raiyat with aright of occupancy, the Mun- 
sif addressed himself only to the dispute 
whether the land referred to in the khatian 
wasreally the suit land. Having come to 
the conclusion that defendant No. 12 was 
in possession of the suit land and that the 
suit land and the land described in the 
khatian were the same, he found that defen- 
dant No. 12 had established his case. He 
paid : 

“The khatian has recorded that defendant No, 12 
has right of occupancy in the land by local custom. 
There isnoevidence to rebut it. The interestis a 
protected interest and would save defendant No. 12 
trom erichion even by a purchaser at a bakipara 
sale. “ 

The matter was taken on appeal to the 
lower Appellate Ocurt by the plaintiffs, 
We have not been shown the grounds in 
the notice of appeal: but it appears that 
the lower Appellate Oourt decided the 
matter upon a footing which is untenable 
and need not be referred to. The matter 
then came before the learned Judge of 
this court and the grounds of appeal be. 
fora him were thatthe Oourt of Appeal 
erred in law in holding that the plaintiffs 
were entitled to get khas possession and 
so forth, That was the appeal of defen- 
dant No. 12 just as the present appeal is an 
appeal by defendant No, 12, Now the 
learned Judgs was not put in possession of 
any decision under the Bengal Tenancy 
Act prior to the amendment of- 1928. He 
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could not find thet it ever had been deci- 
ded one way or another whether an 
under-raiyati with a right of occupancy 
came within cl. (d), e. 180, Bengal Tenancy 
Act. He then dealt with a contention that 
the amendment introduced in 1928 show- 
ed that under the unamended Act the right 
of occupancy of an under raiyat was with- 
in cl, (d), 8. 160. I am clearly of opinion 
that that isa precarious mode of reasoning 
and I have no doubt that he was quite 
right in being dissatisfied with the reason- 
ing by which the old state of the law was 
said to be arrived at by considering the 
amendment. 

On this appeal, however, it appears that 
there is authority upon the question under 
the Act as it stood before 1428, and we 
have been referred to the case of Debi Raut 
v. Asutosh Bhattacharjee, 20 Ind. Oas, 55 (1) 
Second Appeal No. 904 of 1911, decided 
on 25th February, 1913, by Mcokerjee and 
Beachcroft, JJ. In that case which wag 
exactly parallel to the present case, it was 
held by the learned Judges that s,160, Ben 
gal Tenancy Act made any right of occu- 
pancy a protected interest not liable to be 
annulled by a purchaser at a sale for 
arrears of rent. That was applied to the 
cace of an under-raiyati, We have also 
been shown two comparatively recent cases ! 
Kamini Sundari Bewa v. Nepal Mondal (2), 
and Dinanath Dutta v, Kshitish Chandra (3), 
both decided by my learned brother Dwar- 
kanath Mitter, J. There again it was held 
by him that the clause in a. 160 was wide 
enough to cover and did cover the case of 
an underraiyat having a right of occu- 
pancy; but he addressed himeelf to the ques~ 
tion whether, if the under-raiyati was an 
interest invalid against the landlord by 
reason of s. 85 of the Act, the right of 
occupancy could be regarded as a protected 
interest capable of being set up againat 
aa ee or the landlord's lessee. He 

eld: 

“Where the under-raiyati lease was in contraven- 
tion of s. 85, it is not binding on the superior land- 
lord whether the under-raiyat has acquired 
‘a rightof occupancy by custom or not and 
even where he has acquired such aright itis nota 
protected interest within the meaning of s. 160 (d).” 

In both the cases the learned Judge tock 
the same view as had been taken in 
the firs: case cited; but in the cases before 
him he had toconsider the further question 
which arose out of s. 85, Bengal Tenancy 
Act. The position, therefore, is that the 

(1) 20 Ind. Oas. 55. 

(2) 137 Ind. Cas. 688; A.J. R. 1932 
O. W. N, 686; Ind. Rul, (1932) Oal, 364, 

(3) 85 0, W. N, 1001, 


Cal. 289; 35 
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ground upon which the learned Judge in 
the present case has decided the mattter 
before him turns out to be contrary to the 
previous decisions and, in my judgment, 


the wording of cl. (d); s. 160, can- 
not be cut down so as to exclude 
the case of an under-raiyat, No doubt 


the right of occupancy of an under- 
raiyat iscreated not by the Act but by 
custom which is merely saved by s. 183. 
It is not, however, in my judgment possible 
to narrow cl. (d) by restricting it to such 
rights as are created by the Bengal Tenancy 
Act itself. I am not, therefore, disposed 
to differ from the view taken in the cases to 
which I have referred ; and for these rea- 
fons, prima facie, it appears to ms that 
the present appeal ought to be allowed. In 
my judgment the case was quite correctly 
and properly dealt with by the first Oourt 
and there was no real substance in the 
appeal taken from that decree. 

It has, however, been contended before 
us that an opportunity ought to be given 
to the plaintiffs to put in issue the question 
whether the urder-rvaiyati of defendant 
No. 12 waa bad by reston ofs, 85, Bengal 
Tenancy Act, that is to say, to discuss the 
question whether it originated by a register- 
ed instrument and whether, if not, it was a 
tenancy to which the landlord assented. I 
suppose other questions might be raised. If 
it did arise by a registered instrament, it 
might turn out to be bad because the term 
was more than nine years and:so on and s0 
forth. The question is whether in this 
particular case we cught to send the matter 
back to the trial Court and allow these 
contentions to be raised for the first time. 
It has been suggested that it was for the 
under raiyat in this case to deal with all 
possible objections under s8. 85, that before 
he can resist eviction it is for him to show 
not merely that he has an under-ratyatt 
but to show from its origin that none of 
the objections that can be taken to its valid. 
ity as against the landlord under 6. 9, 
Bengal Tenancy Act are present in this 
case, It is said that the onus in that way 


is upon the under-ratyat because the plaint- 


iffs take their title from an auction-purchas- 
er who is himself the superior landlord. 
It is not contended that the same thing 
would apply in the caseof a stranger auc- 
tion-purchaser. In my judgment having 
regard to the issues and the pleadings in 
the case, it would be entirely wrong for us 
tosend the matter back in order that the 
plaintifis may lay an entirely new axe to 
the root of the title of defendant No, 12, 
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Ifthe matter was put in issue whether 
defendant No. 12 had an under- raiyati’ 
witha right of occupancy, it was for the 
plaintiffs at all events to make it perfect- 
ly clear that they were challenging his title 
by showing that it’ offeaded in some way 
against s. 85, They would have to show how. 
it offended against s. 85 and it is not in the 
least reasonable that an under-raiyat who 
can produce the Record of Rights in his 
favour and against whom no issue has 
been taken ss to his tenancy being entirely 
invalid vis a-vis the landlord should be 
expected to deal with these mattera in the: 
absence of any objection to his prima facie 
title. It appeara to me that when a land- 
lord buys at an execution sale, prima pacie 
he gets, as the statute says, all the interests 
subject to the protected interests 
and an under-raiyati of an occupancy raiyat 
is one of the protected interests, Until it 
is shown thet the under-raiyati is invalid 
either altogether oc as against the plaintiffs 
in the suit,it is to be assumed that the 
interest which the under-raiyat claims is 
proved by the khatian, I think it would 
be very unjust indeed if we, as the fourth 
court dealing with this case, were to send 
it back so that the under raiyat should . 
have to defend his title against an attack: 
under s. 85. I want to make it perfectly 
clear that I am not inany way throwing 
doubt upon the main element in the decision 
of Mitter, J.,in the two cases to which L 
have referred. It is not necessary for our 
present purpose to determine the matter 
and I. should be very slow indeed to differ 
from the proposition lsid down by Mitter, 
J., namely, that in a case where the under- 
raiyati interest is shown to be invalid as 
against the landlord under a. 85, the mere. 
acquisition.of a right of occupancy by the 
under raiyat would not enable him to 
oan a valid interest under cl. (d) s8, 
160. i ; 

I think that this appeal should be 
allowed with costs, the order of the 
Munsif should bə restored and defen- 
dant No. 12, the appellant before us; 
should be given the costs of all sabze- 
quent courts. 

O. C. Ghose, J.—I agree. 

N./A, Appeal allowed, - 
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. RANGOON, HIGH COURT. 
Second Civil Appeal. No. 291 of '1¥31. 
September i4, 1932. l 
f ` Brown, J. 
MAUNG AUNG DIN AND ANOTHER 
: — ÅPPELLANTS 


VETEUS 
MAUNG AUNG MYINTAAND OTHE 285 
— RESPONDENTS. 

Registration Act (XVI of 1908), ss, 23, 87—Docu- 
ment presented for registration four months after 
executton—Sub-Registrar, jurisdiction of, to entertain 
application—Defect, if can be cured—Registration 
of deed- presented ajter four months—Presumption 
against person presenting for registration. 

Where a document is presented to the Sub- 
Registrar for registration after the expiry of four 
months from the date of execution, 
trar has, under s. 23, Registration Act, no jurisdic- 
tion to entertain the application or to register the 
document. Mohamed Ewazv. Brij Lall (1), Mujib- 
unnissa v. Abdul Rahim (2; and Ma Pwa May v. 
S. R. M. M. A. Chettyar Firm (3), relied on. 


Section 87 ofthe Act does not 
presentation is out of time. | 

When a document is presented for registration 
after the expiry of four months from date of execu- 
tion, but it is allthe same registered, it is for the 
person presenting the document to show that the 
days prior to the registration were holidays or that 
the office of the Sub-Registrar was closed. In such 
cases the presumption is against the person present- 
ing the document „for registration. í 

Mr. K. C. Bose, for the Appellants, 

Mr. S. R. Choudhury, for the Respon- 


dents, 


apply when the 


Judgment.—The appellants sued the 
respondents on a mortgage deed. The deed 
is dated 2nd October 1922, and purports to 
have been registered on 5th February 1923, 
The suit has been dismissed on the ground 


that although the’ deed ptrportsto have . 


been registered it was not presented for 
registration within four months of the 
execution thereof; and that the regiatration 
is therefore invalid. The endorsements on 
the deed show that the application to 
register was made only on 5th February 
1923. The two lower Courts have found as 
a fact that it'was presented for registration 
on that day, and I can ses no reason for not 
accepting this finding now. Itseems clear 
therefore that the presentation for registra- 
tion was madeafter the expiry of the four 
months allowed by s 23, Registration Act. 
It is suggested thatthe three days prior to 
5th February 1 23, may have been holidays 
or that the office of the Sub-Registrar may 
have been closed. There has however been 
no attempt to prove this, and I think the 
presumption must be against the appellants 
on this point. 

The person who presented the deed for 
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MAUNG AUNG DIN{v. MAUNGAUNG MYINT, . 
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registration, on behalf of the appellants was 
the witness U Ohitty. He makes no sugges- 
tion whatsoever that he had attempted to 
register the document before, and he says 
that he went and presented the document 
for registration as soon as it was given to 
him. It must, I think, be accepted as a fact 


.that the document was only presented ,for 


registration on: 5th February 1923. The 
question for decision therefore is whether 
in spite of the failure to present for registra- 
tion within time the fact that theré is an 
endorsement tothe effect that it is duly 
registered should be accepted or whether 
the errors that have occurred are curable 
under the provisions of s. 87, Registration 
Act. It was held by their Lordships of thé 
Privy Council in the case of Muhammad Ewaz 
v. Birj Lall (1) that it was stating the casé 
too broadly to say that unless a deed be 
registered in eccordance with the sub- 
‘stantial provisions of the law it must be 
regarded as unregistered though, it may, in 
fact, have been improperly admitted for 
registration, Their Lordships however did 
not find that in allcases where the certificate 
required by s..60, Ragistration Act, has been 
given the document must bs held to be duly 
registered whatever may have happened 
before the registration, and it is quite clear 
from subsequent decisions of their Lordships 
that the law could not be stated in such 
broad terms, 

In the caseof Mujibunnissa v. Abdul 
Rahim (2) a document had been presented 
to the Registrar for registration by a man 
who, the Registrar knew, had derived his 
power-of-attorney from adead man. It was 
held that this was not a defect in procedure 
falling ander s. 87 ofthe Act, but that in 
the case before him the Registrar was acting 
without jurisdiction. In the case of 
Ma Pwa May v. S. R.M. M.A, 
Chettyar Firm (3), it was held by 
their Lordships of the Privy Council 
that the registration of an instrument not 
duly stamped, contrary to 8. 35, Stamp Act, 
is an error of procedure, and that if done 
in good faith, registration in such cases is 
valid uader s.87, Registration Act, but at 
page 632* of the judgment their Lordships 


(1) 1A, 465; 4 L A, 166; 3 Sar. 735; 3 Suther 438 
P.O 


. Ov). 

(2) 23 A. 233; 28 I. A. 15; 7 Sar. 829; 5 0. W, N. 
177; 11 M E. J. 58; 3 Bom, L R.114 (P. O.) 

(3) 120 Ind. Oas. 645; A. I. R.1929 P. O, 279; 56 
I, A.379; 7 R. 624: 30 L. W. 481; 34 O. W.N. 6; 
60. W. N. 869; (1929) M, W. N. 941; Ind. Rul. 
(1930) P. O. 5; 510. L. J. 6; 32 Bom. L, R. 117; 58 
M. L. J. 59; (1930) A. L. J. 533 (P 0O,). i 

*Page of 7 R—[Ed,] š 
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point out the distinction to be drawn 
between the two classes of casee, They 
remarked on the point as follows:— 

“In seeking to apply this section it is important to 
distinguish between defectsinthe procedure of the 
Registrar and lack of jurisdiction. Where the 
-Registrar has no jurisdiction to register, as where a 
‘person not entitled todo so presents for registration 
or where there islack of territorial jurisdiction, or 
where the presentation isoutoftime, the section is 
inoperative. On the other hand, if the Registrar having 
jurisdiction has made a mistakein the exercise of it, 
the section takes effect.” 


' Ño far as their direct applicability to the 
present case is concerned these remarks are 
no doubt obiter, but the judgment does 
contain a very definite statement, that s. 87, 
Registration Act, does not apply where the 
presentation for registration is out of time. 
‘A number of other cases on the point have 
been cited to me, but I do not think it is 
necessary to refer to them. It has been 
‘contended that at thetime the document 
was presented for registration it was open 
to the party presenting it to apply to the 
Registrar for permission to register the 
document in accordance with the special 
procedure provided by e, 25 of the 
Act. It is quite clear however that no such 
application was actually made, ‘The docu- 
ment was presented to tha Sub-Registrar 
dor registration after the expiry of the four 
months from the date of the execution, and 
under s. 23, Registration Act, the Sub- 
-Registrar had no jurisdiction to entertain 
the application or to register the document. 
According to the principles laid down in 
the decisions of the Privy Council that I 
have referred to, it seems to me clear that 
this is the correct view ofthe law. That 
being so, I must hold that the lower Courts 
were correct in their findings and that the 

_ suit by the plaintiffs was rightly dismissed. 
I accordingly. dismiss this appeal with 
‘costs. 


N/a, Appeal dismissed. 


OUDH CHIEF COURT. 
Second Oivil Appeal No. 343 of 1931. 
August 10, 1932. 
BisgEsHwak NATS, J. 
Rani JAMWANTI KUNWAR— 
PLainTipF—APPELLANT 
versus 
OHETAN DAS AND sN:THER— 
DEFENDANTE— Ree PONE ENTS 
Under-proprietary  rights—Land confiscated— 
Lord Canning’s proclamation of 1858—Principles of 
yestoration—-Oudh Sub-Setilement Act (XXVI of 
1886), Sch. r. 10—Under-proprietary rights, how to 
be established—Claim to under-proprietary rights— 
Jurisdiction of Civil Courts. 


 JAMWANTI RUNWAR v, OBÈTAN DAS, 


iig 

It is only when under-proprietary rights were 
held by a person atthe time of confiscation of an 
estate, that the principle involving restoration of 
under-proprietary rights in case of confiscation 
under Lord Canning’s proclamation of 1858, will 
apply. [p. 707, col. 1] 

Where full proprietary rights were held at that 
time bya person no question of restoration of under- 
proprietary rights agises [p. 707, col. 2] 

One of the conditions laid down in’ r. 10 of the 
rules in the schedule attached to Act XXVI of 
1866, necessary to establish under-proprietary title 
is that the land in question had been held by the 
claimant or his ancestors as sir or nankar when. 
they were in proprietary possession Maharaja 
Jagatjit Singh Bahadur v. Suraj Bakhsh Singh (3), 
referred to. [p. 708, col. 1.] 

Olaims for sub-settlement orfor under-proprie- 
tary rights can now be entertained and decided by 
the civil Courts of the Province ofe Oudh 
regardless of the fact that such claims were not 
recognized by the settlement “court. Where the 
settlement courts had expressly left the question 
of under-proprietary rightsin the abadi lands open 
for decision afterwards, itis open to a party to 
establish the under-proprietary rights in a civil 
Oourt. Sheo Bahadur Singh v. Bishunath Saran 
Singh (1), relied on [p. 707, col. 2.] 


Second Oivil Appeal against an order 
of the Subordinate Judge, Gonda, dated the 
5th August, 1831, 


Mr, K. P, Misra, for the Appellant. i 

Mr. H. D Chandra, for the Respondents, | 
‘Judgment.—These ara two appeals by 
the plaintiff arising out of two suits 
which were consolidated and disposed of 
by tke two courts below by one judg- 
ment. 

Village Baunriha Pergana Mahadeva in 
the District of Gonda is included within the 
taluga of the plaintif. The defendants 
in the two suits made certain constructions 
on the abadi plot No, $62 of the said 
village. The plaintiff instituted the two 
suits for demolition of the constructions 
made by the defendants on the ground 
that they had been put up without her 
permission, and for recovery of possession 
of the land on which the constructions 
had been made. The defendants admitted 
the plaintiff being the talugdar of the 
village but resistedthe suit on the ground 
that one Jagmohan Singh was in posses- 
sion of the abadi land as under-proprietor 
and that they had made the constructions in 
dispute with the permission of Jagmohaén 
Singh. They also pleaded that the suit 
was barred by time. Thereupon Jagmohsn 
Singh was impleaded as defendant No. 2 in 
both the suits. He supported the other de- 
fendant aboutthe constructions having been 
made with his permission. He also 
pleaded that the entire abadi land in 
village Baunriha was in his possession as 
an uncer-proprictor and that he had ail 
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“along been exercising the right to populate 
riyayas on the abadi land. 

The learned Munsif held that the de. 
fendants had failed to prove that Jag- 
mohan Siagh possessed under-proprietary 
rights inthe abadi land. He further held 
that if Jagmohan Singh’s ancestors posses- 
sed any under-propriatery rights they 
were wiped oat a 8 result of the general 
confiscation of all propristary rights in the 
soil of Oadb by Lord Oanniag's procla- 
mation of 1858. On appeal the learned 
Subordinate Judge has found that Jag. 
mohan Singh and his ancestors have been 
in undisturbed possession of the 
abadi land and having been taking 
zemindart dues from riyayas. Relyiag 
on ths decision of a Banch of this 
coart in Sheo Bahadur Singa v. Bishu- 
nath Saran Singh (1) he has further held 

` that the ancestors of Jagmohan Singh 
having continued to enjoy the under- 
proprietary rights possessed by them at 
the time of Lord Oanning’s proclamatior, 
it should be taken that the said rights 
were restored afterwards when there was 
reatoration by the Orown of the proprie- 
tary rights. Further he was of opinion 
that the principle laid down in that 
case was applicable tothe facis of the 
‘present case and applying that principle 
he held that Jagmohan Singh should ba 
deemed to bə the under-proprietor of the 
abadi lands, of which he had been in un- 
disturbed possession all along. 

` In my opinion this appeal must succeed. 
Ib is the common case of both parties that 

“the ancestors of Jagmohan Singh were 
originally the full proprietors of village 
Baunriha. The first Summary Settlement 
of the village was made with them. At 

“the second Summary Settlement which 
followed the general confiscation, the 
village was settled with ‚the plaintiff's 
ancestor Raja Kishen Dat. ` The letter was 
‘also granted a sanad and the village was 
included in his taluga. At the first settle- 
ment the ancestors of Jagmohan Singh 
made a claim for sub-settlement of the 
whole village. Subsequently the claim 
was confined to a claim for under-pro- 
prietary rights in 1602 bighas of sir land, 
This claim was ultimately decreed by the 
Commissioner of Fyzabad. In the course 
of his judgmentthe learned Commissoner 
observed as follows :— 

“No reference was made to village site, zemindari 
fees, tanks or groves to which in greater or less 
degree the under-proprietors are probably entitled.” 


(1) 99 Ind. Oas. 876; 4 O. W. Ñ. 15; L.R.8 A. 
` (Q,) 48; A, IL R. 1927 Oudh 74; 2 Luck, 4, 
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At best this might be taken to mean that 
the question as regards the rights of the 
defendants No.2’s ancestors in the abadi 
land was left open. We have, therefore, 
to see whether the defendants have suc- 
ceeded in substantiating the claim of Jag- 
mohan Singh to under-pioprietary rights 
in the abadi land. The decision in Sheo 
Bahadur Singh v. Bishunath Saran Singh 
(1), does not seem to have been correctly 
understood by-the learned Subordinate 
Judge. What this case decides is that 
where proprietary rights were restored, the 
rights of subordinate proprietors which 
had been held against the proprietors 
before the confiscation were also restored, 
This decision was confirmed by their 
Lordships of the Judicial Committee in 
Bishunath Saran Singh v. Sheo Bahadur 
Singh (2), Their Lordships held in 
with this court that 
the confiscation included not only the pro- 
prietary but also the under-proprietary 
rights and observed that one of the con- 
ditions of the grant made to the taluqdar 


“was that all persons holding under him 


“should be secured by him in the possession of all 
the subordinate rights which they formerly enjoyed.” 

The necessary condition ‘therefore’ for 
the application of the principle governing 
this decision is that the existence of the 
subordinate or under-proprietary rights at 
the time of the confiscation should be 
established. Inthe present case Jagmohan 
Singh’s ancestors were admittedly full pro- 
prietors at the time of the confiscation. It 
is impossible to suppose that they held any 
under-proprietary rights at that time. No 
question of restoration of under-proprietary 
rights ‘therefore’ arises, 

In the case of Sheo Bahadur Singh v. 
Bishunath Saran Singh (1) it was farther 
held that claims for sub-settlement or for 
under-proprietary rights could be enter- 
tained and decided now by the civil Courts 
of the province of Oudh regardless of the 
fact that such claims were not recognised by 
the Setilement Oourts. As the Settlement 
Oourt had expressly left the question of 


_under- proprietary rights in the abadi lands 


open for decision afterwards, it is no doubt 
open to the defendant to establish in the 


‘present case the uader-proprietary rights 


claimed by Jagmohan Singh. This in my 
opinion they have clearly failed todo. One 
of the conditions laid down ini r, 10 of 


(2) 124 Ind, Oas, 904: 7 O. W. N. 703; 34 0, W. 
N. 765; Ind. Rul. (1930) P. 0.260; A. IR. 1936 
P. ©. 179; 59 M.L. J. 169; 520. L. J. 123; 39 L 
W, 515 (P.O). 
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the rules in the schedule attached to 
Act XXVI of 1866 necessary to establish 
under-proprietary title is that the land in 
question had been held by the claimant or 
his ancestors as sir or nankar when they 
were in proprietary possession: see Maharaja 
Jagatjit Singh Bahadur v. Suraj Bakhsh 
Singh (3). As the land was admittedly 
abadi, it could not possibly have been held 
as sir or nankar. lt is not suggested that 
the talugdar ever made a grant of any 
under-proprietary rights in the abadi lands 
in favour of Jagmohan Singh orany of his 
predecessors-in-title nor is there apy room 
for presumption ofa grant in the circum- 
stances of the case. 

The learned Counsel for the defendants- 
respondents as a last resort claimed that 
Jagmohban Singh had acquired under- 
proprietary rights by adverse possession. 
No such claim was set up in the pleadings, 
nor was any issue framed about it. The 
learned Munsif also did not go into 
that question observing that adverse pos- 
session was never pleaded. Iam therefore 
of opinion that the defendant has entire- 
ly failed to make out the under proprie- 
tary rights claimed by Jagmohan Singh. 

Hence I allow the appeals and decree 
the plaintifi’s claim in both the suits. As 
the case of the defendants is one of consi- 
derable hardship I order that the parties 
shall bear their own costs throughout. 


N/A Appeals allowed. 
(3) 8 O. O, 145, 


CALCUTTA HIGH COURT. 
First Oivil Appeals Nos, 851 and 898 
of 1929. 
June 2, 1932, 

Guna anD M, O. Guoen, JJ. 
HARENDRA OHANDRA DAS 
AND OTAERS— DBEFRNDANTE—APPELL:NTS 
versus 
NANDA LAL ROY «np OTHERS 
PLAINTIFF3— RESPONDENTS, 

Specific Relief Act (Iof 1877), ss. 14 to 12— 
Specific performance of part—Divisibility of con- 
tract—Question of fact—Ss. 14 to 17, whether ex- 
haustive—Bona fide purchaser for value—Burden of 
proof—Omission to make enquiry, effect of. 

here a person claimsto be a transferee for 
value without notice of the original contract the 
burden lies upon him to prove that he fulfils that 
character. And if hemakes no enquiry he cannot 
claim to be a transferee without notice. Baburam 
Bag v. Madhab Chandra Pollay (1), referred to. 
[p. 709, col. 2.] 

The question whether a contract is 
not forthe purposes of enforcing 
ance depends on the facts and 


divisible or 
specific perform- 
circumstances of 


HARENDRA OHANDA DAB ..NANA LAL ROY, 
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each particular case andthe question is essentialéy 
a question of fact. [p. 710 col, 2.) 

Sections 14to 17 of the Specific Relief Act 
constitute a complete Code so far as specific 
performance of part of a contract is concerned. 
Rai Promotha Nath Mittra v. Gostna Behari Sen 
(2) and Graham v. Krishna Chunder Dey (3), 
referred to. [p.711, col. 1.] 

Where certain persons acting as agents of five 
other persons entered into a contract of sale of the 
shares of the latter*and though the agents had 
acted in excess of their authority, three of the 
principals ratified the agreement : 

Held, that the contract wasa divisible one and 
could be specifically enforced as regards the shares 
of those who had ratified the agreement. 

First Oivil Appeals against appellate 
decrees of the District Judge, Sylhet, dated 
tha 6th October, 1928, 

Messrs, Basak, Chandra Sekhar Sen, and 
Birendra Lal Das, for Harendra Ohandra 
and Jegadiswari Dasi, 

Meesre. Brojo Lal Chackerbutty, Atul 
Chandra Gupta and Nikunja Behary, for 
Nanda Lal Roy. 


Mr. Biraj Mohon Majumdar, 
Deputy Registrar. 


for the 


Judgment.—The plaintiff in the suit 
out of which these two appeals have 
arisen, prayed for a decree for specific 
performance ofa contract for sale said to 
have been entered into by defendants Nos. 1 
to5 on 3rd Chaitra 1330 B. S. or in the 
alternative for refund of earnest money 
and recovery of damages, Defendants 
Nos. 2 to 5 had maliki right in the property 
which was the subject-matter of the con- 
tract for sale, to the extent of certain definite 
shares owned by each of them as a member 
of a joint Hindu family; defendant No. 1 
had a meadi ijara right in the property to 
the extent of the share of defendant No. 3. 
Defendant No. 6 was the karta of the 
joint family of which defendants Nos. 1 to 5 
were members, defendant No. 1 being 
the mother of defendants Nos. 2 to 5, Defen- 
dant No. 7 was an officer of the joint 
family estate. Defendants Nos, 6 and 7 
acted as agents inthe matter of the contract 
for sale, of which specitic performance was 
prayed for by the plaintiff, Defendants 
Nos 8 to 13 are purchasers from defendants 
Nos. l1 to 5, by kabalas dated 4th Ashar 
1331, of the property in regard to which the 
plaintiff asked for specific performance. The 
plaintifi’s claim in suit was resisted by all 
the defendants mentioned above. The 
contract for sale as alleged by the plaintiffs 


_was denied; it wae asserted that defendants 


Nos. 8 to 13 were;,bona fide , purckasers -for 
value, without knowledge or notice of any 
previous sgreement for sale with the 
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plaintiff as alleged by the plaintiff in the 
suit. 

The controversy between the parties to 
the litigation is indicated by the principal 
issues’ raised for determination in the suit, 
which were to the following effect: Was 
there any contract forsale to the plaintiff? 


Was the contract legally enforceable 
and capable of specific performance? 
Had defendants Nos. 6 and 7 any 


authority to enter into any contract? Did 
defendants Nos. l to 5 approve of or ratify 
the contract? Had defendanta Nos. 8 to :3 
notice of the contract? Are defendants 
Nos, 8 to 13 bona fide purchasers for value? 
The learned Subordinate Judge, Second 
Court, Sylhet, in whose Oourt the suit was 
instituted, passed a decree in the suit in 
these words: 

“The suit be decreed with costs, decree against 
defendants Nos. 1to 7 being for Rs, 350 and against 


all the defendants for costs, prayers kato chha 
of the plaint and claim for Rs. 3,000 as compensation 


being disallowed and interest running at 6 per cent. 


per annum on decretal amount till realization.” 

The prayers ka to chha, it may be 
mentioned, related to specific perform- 
ance. On appeal by the plaintiff, the 
learned District Judge of Sylhet modified 
the decree of the trial Court, and passed 
a decree directing that the suit be decreed 
as against defendants Nos. 2, 4 and 5 
to 13, and that the plaintiff be allowed 
specific performance as against defendants 
Nos. 2, 4,5 and 8to 13, of the agreement 
dated 3rd Chaitra 1330. The kabalas dated 
4th Ashar 1331, in favour of defendants 
Nos. 8 to 13 were declared invalid, in 
respect of the shares of defen- 
dants, Nos. 2, 4and5, The decree further 
directed the execution of a fresh kabala 
in respect of the shares of defendants Nos, 
2; 4and 5, in favour of the plaintiff. The 
pleintifi's suit was dismissed as against 
defendants Nos, Land 3. Defendants Noa, 
2-and 4 to 13, as well as the plaintiff, have 
appealed to this court, The defendante' 
appeal being Appeal from Appellate Dec- 
ree No. 851 of 1929 while the appeal by 
the plaintiff is Appeal from Appellate 
Decree No. 898 of 1929. In view of the 
questions raised in these appeals the findings 
arrived at by the learned District Judge 
où appeal in his‘ elaborate and careful 
judgment may be briefly referred to. The 
learned Judge held upon the evidence 
before him, that defendants Nos: 6 and 7, 
oh behalf of defendante Nos. 2 to 5, entered 
into a contract with the plaintiff for the 
sale of the property, and that the agreement 
was concluded on 3rd Chaitra 1330, Defen- 
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dants Nos.6and 7, the agente, were, accord. 
ing to the learned Judge's finding, acting 
beyond the scope of their authority, but 
the agreement was ratified by defendants 
Nos 2, 4 and 5, but not by defendants 
Nos. land 3. On the question of the 
position of defendants Nos. 8 to 13 the 
District Judge has held that on the facts 
and in the circumstances mentioned by 
him the contract could be specifically 
enforced against them. 

One of the poiats raised in the appeal 
by defendants Nos. 2 and4 to 13 is with 
reference to the decision arrived at by 
the Gourt of appeal below, that defendants 
Nos. 8 to !3 were persons against whom the | 
plaintiffs contract could be specifically ` 
performed; and mention has to be made 
of the reason given by it in this behalf, 
The learned Judge has made mention of 
evidence showing that these defendants 
had information of what was taking. 
place in regard to the contrast for sale, 
to the plaintiff, and of evidence showing 
that the plaintiff's agent having askea them 
not to buy the property in question. 
The learned Judge hes refused to dis- 
believe plaintiff's evidence on the point; 
and has held that even if they were only 
aware of the fact that negotiations for 
the sale of the property was in progress, 
between defendants Nos. l to 5 and the 
plaintiff's agent, that should have put them 
on their guard, and they should have made 
necessary inquiries as to whether any 
agreement tosell the property had been 
definitely concluded. Thi’, detendants 
Nos. 8 to 13 did not do. There can be no 
doubt that the learned District Judge has 
rightly directed himeelf in coming to 
thie decieion on the question whether defen- 
dantes Ncs. 8tol3 wereor were not bona 
fide purchasers for value, and whether or 
not they had knowledge or notice of the 
previous contract with the plaintiff, It is 
well settled now that when a person claims 
to be a transferee for value without notice 
of the original contract, the burden lies 
uponhim to prove that he fulfils that 
character. It defendants Nos, 8 to 13 chose 
to make no inquiry, they could not claim 
to be transferees without notice: “they 
could not predicate of themselves” that 
they were persons who claim without 
notize of the contract of 3rd Chaitra 1339, 
with the plaintiff: see in this connexion, 
Baburam Bag v. Madhab Chandra Pollay 
(1). Tas decision of the learaed Judge, in 
the court of appeal below that the contrast 

(1) 19 Ind, Oas. 9; 40 O. 565; 18 O. W. N. 341, 
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could be specifically enforced against de- 
fendants Nos. 8 to 13, is upon the findings 
arrived at by him correct and must be 
affirmed. 

On the question of ratification of the 
contract for sale to the plaintiff by de- 
fendants Nos. 2, 4 and 5, and not .by 
defendants Nos, 1 and 3, which was raised 
inthe appeal by the plaintif, there is a 
clear finding of fact arrived at by the 
learned District Judge. It was pressed 
before us that there has been an inaccur- 
acy in quoting from the deposition of one 
of the witnesses for the plaintiff, examined 
on this partof the case, inasmuch as the 
witness stated that he “wrote” the docu- 
ment evidencing the sale to the plaintiff, 
at the bidding of defendants Nos. lto 5, 
and not that he “read out” the same, as 
mentioned in the judgment of the court of 
appeal below. It has also been urged 
that upon the findings arrived at by the 
lower Appellate Court, there was ratifica- 
tion in law by defendants Nos. 1 and 3, on 
the evidence that was common to the 
defendants Nos. 1 to 5. We are unable 
to say that the inaccuracy in quoting a 
passage from the deposition of a witness 
to which reference has been made above, 
in any way affects the findings and the 
conclusion arrived at by the learned Judge 
in the court below, on the question of 
ratification. From the facts and circum- 
stances to which reference has been made 
inthe judgment of the court below, the 
conclusion followed that the defendants 
Nos. 1 and 3 Fad not ratified the contract. 
It is impossiblé upon the findings arrived 
at by the lower Court, to hold in favour of 
the plaintiff, that defendanta Nos, | and 3 
had ratified the contract, and upon those 
findings there appears to be no justification 
for the contention tnat there was ratification 
in law, seeing that upon the facts proved 
in the case, and upon the inference drawn 
from such facte, there was no ratificaticn of 
the contract, either express or implied, 
so far as defendants Nos. 1 and 3 were 
concerned. 

The question whether the contract of 
3rd Chaitra 1330, was legally enforceable, 
and the question whether the contract 
was capable of specific performance, were 
raised before the courts below, and have 
been urged in the appeal by defendants Ncs, 
Zand 4 to 13. The plaintiff who had 
previously acquired some share in the 
property in sui‘, was desirous of cecuring 
other shares in the same. With a view 
to this, there were negotiations with defen- 
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dants Nos. 2t0 5 for purchase of the shares 

of the property owned by them; defendanf 
Nos. 6who had sold his own share in 

the property to the plaintiff, nogotiated . 
as sgent of defendants Nos. 2to5. Upon 

the finding arrived at by the court below, ` 
the agents (defendants Nos.6 and 7) had 

gone beyond the scope of their authority, 

but defendants Nee.2,4 and 5 had subse- . 
quently ratified the contract entered into 

by the agents on their behalf; defendants , 
Nos. 1 and 3 however did not ratify the | 
contract. Thus the contract sought to be 

specifically enforced was not treated by the . 
parties concerned as one entire contract 

indivisible in its nature : it was not also ` 
a contract entered into by a co-sharer 

of joint property undertaking to obtain 

the consent of the other co-sharers in 

respect of joint property. It “may be 

noticed that . the nature of a contract, . 
whether it was divisible or not, must be : 
determined upon the facts and circum- 

stances of each particular case, and the’ 
question was essentially a question of fact. ` 
The contract entered into by the agents in 

the case before us, was one, in regard to 

the distinct and different shares of co- 

shares defendants Nos 2to5,in the joint 

property,and in respect of which ehares | 
only, taken separately, there could bea. 
conveyance of title, sofar as avy of the co- 

sharers was concerned. There was the 

contingency of any of the co-shsrers not 

agreeing to convey his owa share, and sub- 

sequent events showed that such contin- . 
gency did happen. The position then wes 
this: the egents were negotiatingon behalf ~ 
of each of the co-sharere, defendants Nos. 2 , 

to 5, forthe sale of the joint property; some © 
of tLe parties concerned, defendants Noe. 2, 

4 and 5, ratified the action cf the agente; 

defendant No. 3 as well as defendant No. 1 | 
did not ratify the same. . 

Defendant No. 1, it must be remembered, 
was not a co-eharer, but wss only an 
ijaradar of the share of defendant No. 3in 
the joint property. The contract therefore 
in thecase before us, was one that was, 
on the face of it, and in view of the conduct 
of the parties and the intention to be 
gathered from such conduct, divisible in ita” 
nature, and was, in pointof fact separated 
and divided by defendants Nos. 2, 4 and 5 
ratifying the contract, and by the refusal of 
defendant No. 3 to do so, in respect of his - 
own share in the joint property. It was 
therefore an agreement between the plain- 
tiff and defendants Nos. 2, 4 and 5 for sale 
and does not come within the general rule , 
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that where a person is jointly interested in 
aneestate with another person, and purports 
to deal with the entirety, specific perform- 
ance will not be granted against him as to 
his share. Very great reliance has been 
placed by the learned advocate for defen- 
dants Nos. 2 and 4 to 13, appellants, on 
the pronouncements of their Lordships of 
the Judicial Committees of the Privy Ooun- 
cil, in the case of Rai Promotha Nath Mit- 
tra v. Gostha Behari Sen (2), as also upon 
the rule laid down by their Lordships in 
Graham v. Krishna Chunder Dey (8) ,in 
support of the case of these defendants, 
that there was no concluded contract in 
the case before us, which could be speci- 
fically enforced by the plaintiff, in view of 
the npn-ratification of the contract by 
defendants Nos. 1 and 3, and that the 
plaintiff not having relinquished his 
claim to further performance and all right 
to compensation, was not entitled to a 
decree for specific performance, It was 
urged thatthere was no mutuality in the 
contract of which specific performance was 
sought as defendants Nos. 2, 4 and 5 could 
not insist upon the enforcement of the 
contract. 

The questions thus raised do not in our 
judgment, arise for consideration in the 
case before us, in view of the nature of 
the contract entered into. It cannot be 
said in thiscase, as it was made out in 
Rai Promatha Nath Mittra’s case (2) that 
the contract wason the footing that all the 
owners of tae property would consent to 
the sale, The agents acting on behalf of 
defendants Nos. 2 to 5 in this case were 
negotiating for the sale to the plaintiff, of 
the share of the joint property, owned by 
each of these defendants separately, and 
defendant No. 3 refused to ratify the ast 
of the agents, so far as his own share was 
concarned. In Graham's case (3), their 
Lordships of the Judicial Oommittee defi- 
nitely held that in India ss, 14 to 17, Speci- 
fic Relief Act, 1877, constituted a complete 
Code, so far as specific performance of part 
of a contract was concerned, and their 
Lordships laid down the law in a case 
where there was the question of a part 
performance of a contract, the vendor hav- 


(2) 136 Ind. Cas. 405; A. I. R. 1932 P. 6.43; 59 
I. A, 47; 36 0. W. N. 231; 55 O. L. J. 48:62 M. L. J 
243; Ind. Rul. (1932) P. O. 101; 35 L. W. 825; 59 
0.1025 (P. 0). ` 

(3) 86 Ind. Oas. 232; A. I R. 1925 P. 0. 45; 52 
L A. 90; 52 O. 335; 48M. L. J. 172; (1926) M. W. 
138; L. R. 6 A. (P. O.) 38: 21 L. W. 390; 3 Pat. 
R. 93; 27 Bom. L.R., 740; 23 A. L.J. 109; 29 


N. 
L. 
0. W. N. 919 (P O. 
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ing failed to make title to one of the two 
items of property agreed to be sold. The 
contract was not one in regard to which it 
could besaid that one of the items of pro- 
perty stood on a separate and independent 
footing, so as to be within the terms of 
8. 16, Specific Relief Act. In the case before 
us, the separate shares of defendants Nos. 
2to 5 in the joint property stood alto- 
gether on an independent footing, and the 
plaintiff and the agents on behalf of these 
defendants were negotiating for the sale of 
these separate shares of these defendants 
in the joint property. The case placed 
before the Court by the plaintiff, regard 
being had to the averments made ia his 
plaint, was one to which s. 15, Specific 
Relief Act, could not have any application 
and the rule laid down by the Judicial 
Committee in Rai Promotho Nath Mittra's 
case (2) that unless there was relinquish: 
ment by the plaintiff of claims, as provided 
by that section, there could be no decree 
made for specific performance, in favour of 
the plaintiff, could not therefore apply. 

The contractin the case before us, was, 
after ratification, a concluded contract in 
r3gard to the shares ofadefendants Nos 2, 4 
and 5, and as such, specific performance 
could be granted of the same. The deci- 
sion of the learned District Judge, in the 
Court of appeal below, in favour of the 
plaintiff, ie, in oir judgment, correct, and 
itis in consonancsa with the principles 
underlying the decisions of the Judicial 
Oommittes of the Privy Oouncil in the ` 
cases referred to above, upon which reli- 
ance has been placed on behalf of defen- 
dants Nos. 2 and 4 to 13 in the suit. In the 
result both the appeals are dismissed with 
costs. The decision and decrees passed by 
the learned District Jadge in the Oourt of 
appeal below are affirmed. 

N/a. Appeals dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Oivil Appeal No. 1! of 1931. 
February 15, 1932. 
RuproHAND, À. J. O. AND DADIBA U. 
Meraa, A.J. O. 
PITAMBERDAS AND G0THERS— 
—-APP&LLANTS 
VETSUS 
BHAWANILAL AND OTHERS— 
Resp..NDENTS, 
Civil Procedure Code (Act V of 1908), O. XXII, 
0. XI, r.20—Death of one of the plaintiffs before 
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eppeal—Non-impleading of legal representatives in 
appeal—Subsequent application to implead them— 
Maintainability—Diseretion of court—Co-sharers— 
Death of one— Rights of others to continue suit. 

.Where one of the respondents to an appeal had died 
long before the appeal was filed, -and his legal 
representatives were not impleaded at the time of 
filing the appeal: 

Held, that O. XXII, Oivil Procedure Code, did not 
apply to the case and an application to bringon 
record his legal representatives was not maintainable 
during the pendency of the appeal. Manager, En- 
eumbered Estates in Sind v, Tharumal (1) and Govinda 
Kaviraj Purohita v. Gauranga Saw (2), referred to. 

_Held, also, that no relief could be given to the ap- 
pellants under O. XLI, r.20also as the court would 
always decline to exercise its discretionary powers 
under this rule where the exercise of such powers 
would have theeffect of depriving a party of the 
valuable right which accrues to him in consequence 
of the failure ofan appellant to bring on record 
legal representatives of a deceased person within 
the time allowed by O. XXII, Civil Procedure Code. 

A, single co-sharer ortenant in common may 
institute a suit for ejectment against a trespasser 
‘without impleading the other co-sharers or tenants- 
in-common as parties to thesuit. Mahomed Faruq 
v. Sidik (7), Shutari v. Magnesite Syndicate Lid. 
(8), Sectarama v. Sivaramayya (9), Harendra Narain 
Singh v Moran (10), Sri Thakurji v. Hira Lal (11), 
Sheotahal Dube v. Lal Narain Prasad Chand (12) 
and Maula Dad v. Fateh Bibi (13), referred to. 

Consequently on the death of one ofthe co- 
sharer plaintiffs to a suit in ejectment of another 
co-sharer the non-joinder of the legal representa- 
tives of the deceased plaintiff-respondent in appeal 
would not be fatal to the appeal. 


Mr. Srikishendas H. Lulla, for the Ap- 
pellante. 
Mr. Gordhandas A, Kikla, for the Res- 


pondente, 

Judgment.—Thess are two connected 
applications. One of them is by the 
plaintifs-appellants for joinder of the 
legal representatives of respondent No. 3; 
and the other is by the defendant-respond- 
ent No. 1 for an order that in consequence 
of the failure by the appellants to join the 
representatives .of respondent No. 3, the 
whole appeal has abated. 

Both these applicatione are mieconceiv- 
ed. 

It is common ground that respondent No. 
3 was dead long before the appeal was 
filed. Order XXII, Oivil Procedure Uode, 
applies togjoinder of legal representatives 
of a person, who is properly on the record, 
and dies pending the suit or appsal asthe 
case may be: see the Manager, Encumbered 
Estates in Sind v. Tharumal 78 Ind. Oas 
569 (1) and Govinda Kaviraj Purohita v, 
Gauranga Saw (2). 


(1) 78 Ind. Cas. 569. . 
(2) 75 Ind. Cas, 739: 45 M. L, J. 231; 8 O.L. J. 
485; 25 Q. 0.49; A. I. R. 1922 Oudh 149. 
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The learned Pleader for the appellanjs 
has asked that relief be afforded to the 
appellants under O. XLI, r. 22, Civil 
Procedure Oode; but there are no grounds 
for the exercise of such powers, The ap- 
pellantsare themselvesto blame for not 
joining the legal representatives of the. 
deceased at the time of the filing of the . 
appeal, He wasene of the original plaint- 
ifs and an appellant inthe Court of- First ` 
Appeal. The present appellants knew or 
et any rate could easily have known of his, . 
death if they so wished. lt is said that ` 
respondent No. 3 was dead long before 
the appesl was decided by the First Ap- 
pellate Court, If that be so, it is still worse. . 
If the appeal hed abated in the lower Ap- 
pellate Court either asa whole or so faf as | 
the rights of the deceased were concerned, . 
it was not open to the appellants to cir- 
cumvent by making the deceased asone of 
the respondents to this appealand then ap- 

Į lying for thejoinder of his legal repre. 
sentatives, The court would always de- 
cline to exercise its discretionary powers 
ander this rule where the exercise of such 
powers would have the effect of depriving 
a party of the valuable right which ac- 
crues to him in consequence of the failure - 


of an appellant to bring on record legal re- ° 


presentatives of a deceased person within the 

time allowed by O. XXII, Oivil Procedure . 
Oode Kali Dayal Bkattacharjee v. Nagendra 

Nath Pakrashi (3), Manindra Chandra 

v. Bhagabati Devi (4), Badri Narain v. 

E. I, Ry, Co, (5) and Chokalingam Chetty - 
v. Seethat Ache (6). 

The application for joinder of the legal 
Teprecentatives whether it be treated as 
an application under O, XXII or under 
O. XLI, r. 20, Civil Procedure Code, is, 
therefure, incompetent. 

If O. XXII, Oivil Procedure Code, has no 
application tothe circumstances of the 
present case, it follows that the applica- ` 
tion by the defendant No. 2 for abatement 
of the appeal under the provisions of that 
order is also incompetent. 

The point, however, remains whether an 
appeal filed by some of the original plaint- 


(3) 54 Ind. Oas. 822; 24 O. W. N. 44; 30 OJL.I 
217 : 


(4) 90 Ind. Cas. 986; A. I. R. 1926 Oal, 335; 30° 
0, W. N.45.. Apa 

(5) 98 Ind. Oas. 1003; A, I R. 1927 Pat, 23; 5 Pat, 
755; 8 P. L. T. 373. D 

(6) 107 Ind. Cas. 237; A I. R. 19%7 P, O. 252; 4 
O W.N. 1231; 27L. W.1; 54M. L. J. 88; (1928) 
M. W N. 20; 470. L. J. 136; 32 O. W. N. 281; L 
L, T. 40 Rang. 18; 30 Bom. L. R. 220; 26 A.L.J.’ 
371; 6 R. 29 (P. O.). 
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ifs is properly constituted or not. This 
point in its turn depends uponjthe question 
whether the deceased plaintiff was a neces- 
sary party to the present appeal or 
not. 
The suit ofthe plaintiffs was in effect 
one for trespass committed by the defend- 
ant, by depriving them of their rights 
over a strip of land covered by the diki 
and the projections constructed by bimin 
- the haveli reserved for the use of all tke 
tenants-in common, Esch of the plaintiffs 
had an independent cause of action to 
have this encroachment, which interferred 
with his right of enjoyment, removed. 

Now, it is well settled that a single co- 
sharer or tenant-in-common may institute a 
suit’for ejectment against a trespasser 
without impleading the other co-sharers or 
tenants-in common as parties to the suit. 
Mahomed Farug v. Sidik (7), Shutari v, 
Magnesite Syndicate, Ltd. (8), Seetarama v. 
Sivaramayya (9), Harendra Narain Singh 
v. Moran (10), Sri Thakurji v. Hira Lal 
(11), Sheotahal Dube v, Lal Narain- 
Prasad Chand (12) and Maula Dad v. 
Fateh Bibi (13). ; 

.The same principle has been applied in 
England to asuitfor trespass filed by one co- 
sharer or tenant-in-common agsinst another; 
See Bullen and Leak on Pleadings, 8th Edi- 
tiop,page 59, and Halsbury’s Laws of Eng- 
land, Volume 27, Para, 1503, page 854. Al- 
though our attention has not been invited 
to any Indian decisioa on the point, there 
is no reason why a suit ofa like nature 
by one cc-sharer against another co- 
sharer should not be competent. 

Such a suitis no doubt open to the 
objection that it exposes a successful de- 
fendant to similar suits being filed against 
him by other co-sharers. But this objec- 
tion equally applies to a like suit filed by 
one co-sharer against a stranger, and the 
objection seemsnot to have prevailed in 
the case referred to above, 

If, therefore, it was competent for the 
remaining plaintiffs to institute the present 


(7) 79 Ind. Oas. 59; A. I.R. 1925 Sind 36, 

(8) 29 Ind. Cas. 60; 39M. 501; 2 L. W. 460; 17 M. 
L. T, 387; 28 M. L. J. 598. 

(9) 95 Ind. Cas, 856; A. I. R. 1926 Mad. 809; 24 L. 
ae 181; (1926) M. W. N,398; A. I.R. 1926 Mad. 
809. 


10) 15 ©. 40 

11) 75 Ind. Cas. 335; 44 A. 634;20 A. L.J. 609; 
A. L R. 1922 All. 408. 

(12) 133 Ind. Oas, 427; A.I R. 1931 All, 695; Ind. 
Rul, (1931) All, 667; 16 R, D. 76 

(13) 96 Ind. Cas,1009; A.I. R. 1926 Lah. 


545; 27 
P. L. R. 377, 
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suit in'the first instance, there'is no reason: 
why they should not be allowéd-to” carry 
on, on their own behalf, the appeal filed 
by them. .Had the plaintiffs succeeded 
wholly in the trial Court and were res- 
pondents in this appeal, it would perhaps 
have been another matter. A decree pas- 
sed by this court against the living plaint- 
iffs without bringing on record the legal 
representatives of the deceased plaintiff 
might have resulted in bringing into ex- 
istence two decrees of competent jurisdic- 
tion contrary to each other; and this 
would not have been permissible in law: 
see Sheo Chand v. Sita Ram (14) and 
Srinivasa Chetti v. Palam Kula Guraniah 
(15). But the plaintiffs other than the dead’ 
man are the appellants. The decree 
granted by the trial Courtin respect of a 
part of the reliefclaimed by them is not 
nowin dispute. Hither the appellants. 
will succeed in obtaining additional 
relief or not. In either cass, the decree 
passed by this court will not be in conflict 
with the decree already passed by the 
trial court. The non-joinder of the legal. 
representatives of respondent No. 3 who 
was oneof the original plaintiffs is, there- 
fore, not fatal to the appeal. 

We, accordingly, hold that the appeal as 
presented by the restof the plaintiffs is 


competent and should be sent down for 
hearing on the merits, 
N./a. Order accordingly, 


(14) 100 Ind. Oas. 482; A. I. R. 1927 All. 331. 

(15) 101 Ind. Cas. 655; A. I. KR. 1927 Mad. 505; 
en) M., W. N. 170; 52 M.L.J, 460; 38M. L. T. 
332, 


CALCUTTA HIGH COURT, 
Oivil Rules Nos. 171 and 172 of 1932, 
March 2, 1932, 

Ocs1ELto, J. 
GAHURALI KARIKAR AND 0OTHERg— 
PETITIONERS 


versus 
Srimati ASIA KHATUN AND orners— 
OprosiTE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 82 (8), 89 (1)—Ezecution sale for disobedience of 
decree for restitution of conjugal rights, if can be set 
aside—Scope of r. 82. 

Where a sale is held under O. XXI, çr. 32 (3), 
Civil Procedure Code, for non-compliance with 4 
decree for restitution of conjugal rights, it cannot 
be set aside under O. XXI1,r. 59, of the Qode ag 
proviso (b) of r. 89 (1) cannot be complied with by 
We person seeking to set aside the sale. [p. 715, 
col. 1 

The proceedings’ under O. KAI, r 32, whatever . 
the ultimate result may be are clearly intended to 


114. | 
be of a penal character designed to punish persons, 
who have wilfully disobeyed ‘the order of the 


court. [p. 715, col. 1.] 
Oivil Rules against an order of the Sub- 


Judge, Faridpur, dated the 14th November, 


1931. - ; 
Mr. Jitendra Kumar Sen Gupta, for the 


Petitioners. | ; 
Mr. Amrita Lal Mukerjee, for the Oppo- 
site Parties. 


Judgment.—These two Rules are the 
outcome and it is to be hoped to be the 
last stage in a protracted litigation between 
aman Gahur Ali Karikar on one side and 
his wife Asia Khatun, ker mother Kokanu 
Bibi and her stepfather Misir Ali Karikar 
on the other. In the year 1927 Gahur Ali 
instituted a suit against his wife Asia Kha- 
tun, her mother Kokanu Bibi and her step- 
father Misir Ali in which. he claimed as 
-against his wife restitution of conjugal 
rights and as against the other two defend- 
ants an injunction restraining them from 
obstructing the return of his wife to him. 
On 14th July, 1927, a decree was made in 
that suit whereby it was ordered that Asia 
Khatun should return and render conjugal 
rights to her husbana, the plaintiff, and a3 
regards the other two defendants that they 
be restrained from obstructing tle return 
of the wife to the husband. Apparently 
that decree was not complied with by any 
of the defendants and accordivg'y the 
plaintiff made an application under O.XX/, 
r. 32. for the attachment ot certain proper- 
ty belonging to Kckanu Bibi and Misir Ali 
on the ground that they had wilful'y failed 
to obey the decree which had been made 
against them, The property was in fact 
attached on 4th Septembar, 1927. After the 
lapse of one year.an application was made 
under O. XX1, r, 38, sub-r. (3) for the sale 
of the attached property. That move on 
the part of plaintiff seems to have been 
countered by his wife, defendant No.1 in 
the suit by the institution of a fresh suit 
jn which she sought a declaration that the 
marriage between her and the plaintiff 
had been dissolved by her lawfully giving 
a talak to ber husband under some dele- 
gated power conferred upon her at the time 
the marriage took place. 

In answer to the application which was 
made on 2nd October, 1928, certain ob- 
jections were raised by the defendants in- 
cluding the objection that the suit for a 
declaration that the marriege had been 
dissolved was pending and that in fact the 
marriage had been dissolved on some date 
in July, 1928, that is to say, on a date prior 
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to the application for the sale. In conse: 
quence of such objections, various proceed 
ings took place which I need not specify. 
Finally, an order was made directing the 
sale and the sale of the attached property 
took place on 16th December, 1930. It 
does appear that the Subordinate Judge, 
when he dealt with an appeal from that ap- 
plication, was in some doubt as to whether 
or not the sale ofight to take place in the 
circumstances as at that time there had 
been no decision in the suit for a declara- 
tion of the dissolution of the marriage. | 
However, he came to the conclusion that 
there was no reason why the sale should 
not take place under the provisions of 
O. XXI, r. 32 (3). A month or so later, 
that is to say, on 9th January, 1931, there 
was an application on the part of the 
defendants Kokanu Bibi and Misir Ali, 
to have the sale set aside, That eppli- 
cation purported to have been made under 
O. XXI, r 89. The matter came before the 
Munsif, Second Court, Ohikandi on 2nd Fe- 
bruary, 1931. In the couree of his judgment 
he says: 

“The properties were sold to compensate the 
decree-holder for judgment-debtor’s disobeying the 
order of the court and thus being guilty of contempt ` 
ofcourt .In sucha case judgment-debtors Nos, 2 and 
3 have no locus standi to apply to set aside the sale 
under O. XXI, r. 89, Oivil Procedure Oode. Their 
only remedy was to obey the decree and pay all costs 
of executing the same within full one year of the date 
ofattachment as provided by O. XXI, r, 3?,cl (4). 
Again O. XXI, r.89, Oivil Procedure Oode applies 
where immovable property has been sold in execution 
of a money or mortgage-decree. Inthe present case 
the properties in question were sold to compensate 
the decree-holder for judgment-debtors’ wilfully 
disobeying the order of the court passed in a decree 
for restitution of conjugal rights.” 

He came to the conclus:on that judgment- 
debtors Nos. 2 and 3 bad no locus standi to 
have the sale set aside and therefore the 
petition was rejected. A few days later, 
that istosay, on 13th February 143!, the 
learned Munsif proceeded to assess the 
amount of compensation to be paid to the 
decree-holder under O. XXI, r. 32 (3). He 
was ofthe opinion that the decree-holder 
was entitled to getcompensation to the 
extent of Rs. 600. One of the two Rules, 
with which I am now concerned, has refe- 
rence to that order. Against both the 
decisions of the learned Munsif there was 
an appeal to the Subordinate Judge of 
Faridpur endhe dealt with both matters 
along with another matter, that is to say; the 
appeal against the order of the court of first 
instance refusing to set aside the decree 
which in the meantime, that is to say, on 
2nd July, 1930, had been obtained by Asia 
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Khatnn in her suit against her husband. 
That decree had been made ex parte and 
had declared that the marriage between 
Gahur Ali and Asia Khatun had been 
dissolved as from 16th July 1998. The 
learned Subordinate Judge of Faridpur was 
evidently- of opinion that the litigation 


between these parties was not only very. 


unfortunate but that soma of the orders 
which were made in the course of the 
proceedings were the outcome of the 
applications which were in effect abuses of 
the process of the Court. The Subordinate 
Judge came to the conclusion that the sale 
of the property attached in the way I have 
described ought to be set aside not because 
O. XXI, r.89 was applicable to the cir- 
cumstances of this case, but because the 
order directing thesale in the first instance 
ought, in fact, never to have been made on 
the ground that the decree of 2nd July, 
1930, made in the wife's suit, contained an 
injunction restraining her husband from 
putting into execution the decree obtained 
by him in July, 1927, The learned Subordi- 
nate Judge also allowed the appeal as 
regards the Munsif's order for payment of 
Rs. 600 by way of compensation for the 
same reason. He definitely came to tha 
conclusion that O. XXI, r. 89, has no 
application in the circumstances of this 
case and I am of opinion that the order was 
correct. There seems to beno doubt that 
the provisions of O. XXI, r. 32are intended 
chiefly to provide something in the nature 
of a penalty for breach of an order of the 
court, though sub-r.(3) does provide that 
some portion of the price realized by the 
sale of the property may be allocated as 
compensation to the decree holder in the 
guit. 

It seems obvious that r. 8jcan have no 
application where a sale takes place under 
the provisions of r.32(3), because r, 89 
provides that a person, either owning 
immovable property which has been sold in 
execution of the decree or holding an 
interest therein by virtue of a title acquired 
before the sale, can apply tohave the sale 
set aside on his depositing in court, (a) for 
payment tothe purchaser, a sum equal to 
five per cent. of the purchase money and (b) 
for payment to the decree-holder, the 
amount specified in the proclamation of 
sale as that for the recovery of which the 
sale was ordered (lees any amcunt which 
may, since the date of such proclamation of 
sale, have been received by the decree- 
holder). Thatrule requires g two-fold pay- 
ment on the part of the person seeking to 
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set aside the sale; one payment to the pur- 
chaser or purchasers and another to the 
decree-holder. This presupposes that there 
is some specified sum of money which is 
due from a person or persons who was or 
were defendants in the suit, to the decree- 
holder. In the present case from the very 
nature of the suit itself, no sum of money 
was due to the decree-holder at the time 
when the sale under r. 32 took place, and 
therefore previso (b), sub-el. (i), r. 89, could 
not be complied with by the person apply- 


ing to have the sale set aside, In 
the present case some two months 
after the sale took place the Munsif, 


as I have already said, decided that 
Rs. 600 out of the purchase money realized 
by the sale of the attached property ought 
to be paid to the plaintiff as compensation. 
If it can properly be said that in effect the 
sale took place in order to provide for the 
recovery of the amount which might sub. 
sequentiy be ordered to be paid to the 
plaintiff, then on that footing it follows 
that the owners of the attached property, 
that is to say, Kokanu Bibi and Misir Ali 
in order to have the sale’ set aside would 
have to deposit in court the sum of Rs, 600 
for payment to Gahur Ali, 

I have said that the decision of the Sub- 
ordinate Judge was based upon the view 
that no proceedings in the nature of an 
execution proceeding with referencs to that 
original decree ought to have,taken place 
after the decree in the wife's suit, that is 
to say, after 2ad July, 1930. Bat the fact 
remains that when the order for the gale 
of the property was made, objection was 
taken to the making of that order and thera 
was an appeal against that order and the 
direction for sale was confirmed by the 
Appellate Court and it was in accordance 
with the decision of the Appellate Oourt 
that the sale in fact took place. In those 
circumstances it isclear that the sale did, 
in fact, take place under an order of court 
which was subsisting at the time when the 
sale actually took place. The order, I have 
said, had beenconfirmed on appeal and 
no farther steps were taken at that time 
with regard to it. It must, I think, further 
be taken that the sale validly took place 
under an order of the court made by vir- 
tue of the provisions of r. 32, O. XXI, I 
have already indicated the reasons why I 
think the Appellate Oourt below was right 
in holding that O. XXI, r. 89, does not 
apply. Moreover the proclamation of sale 
did not and could not contain as it should 
contain all the particulars required by r, 68, 
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O. XXI. If r. 89, does not apply there 
seems to be no other procedure appropriate 
for setting aside a sale of this character 
once it has been completed. 

I, therefore, come tc the conclusion, al- 
though I doso with great reluctance, that 
the learned Subordinate Judge was not 
justified in law in taking the course which 
he did in ordering the sale to be set aside 
and the order for the payment of the com: 
pensation to the -plaintiff rescinded. One 
must bear in mind, es I have indicated, 
that the proceedings under O. XXI, r. 32, 
whatever the ultimate result may be, are 
clearly intended to be of a penal character 
designed to punish persons © who have 
wilfully disobeyed the order of the court, 
In that view of the matter and on the find- 
ings of the courts below it appears that the 
defendants had disobeyed the orders con- 
tained in the original decree and, therefore, 
had rendered themeelves liable to the 
consequences involved by the terms of r. 32, 
O. XXI. It followe, therefore, that these 
rules must be made absolute, the orders of 
the Subordinate Judge be set aside and 
those of the Munsif be restored. By con- 
sent it ie further ordered that if Kokatu 
Bibi and Misir Alipay to Gahur Ali within 
two months from to-day’s date Rs. 600 and 
Re, 30 to the purchasers of the attached 
property then the sale will be set aside 
and the sale will be void and the parties 
will be restored to the position quo ante. 
If thesum of Rs. 130 deposited in court at 
the time of the application for setting 
aside the sale issiill available, it should 
be credited to the defendants and the 
amount of the purchase money Rs. 600 
deposited by the auction-purchaser should 
be refunded to the purchaser and all fur- 
ther proceedings between the parties in 
respect of the sale of the said property will 
terminate. Nothing in this order contained 
will affect the validity or enforceability of 
the decree said to have been obtained by 
Asia Khatun in respect of her dower. 

n/a, | Rules made absolute. 
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Sch. II1I—Limitation Act (IX of 1908), s3. 19, 24, 
29 (2) (b)—Applicability of ss.19 and 20to cases 
under Sch. III of Bengal Tenancy Act—Sch. III, 
applicability of, to suits for putni rent. 
he amendment made in s. 29 ofthe Limitation, 

Act of 1922, merely means that such sections as ss. 
19 and 20 are not to apply by virtue of the Limita- 
tion Act, and that ifthey are to apply, the grounds” 
for applying them areto be found in the special 
or local Act itself; byt that section is not to be 
construed as intending to cut down whatever is 
provided by any special or local law either by" 
express words or by clear intention. Hasan Imam" 
v. Brahmdeo Singh (6), relied on. [p. 718, col. 2) . 

Sections 19 and 20, Limitation Act, applied to cases , 
under the third schedule to the Bengal Tenancy 
Act even between tbe years1922 and 1921. [ibid.] 

Schedule III of the Bengal Tenancy Act.applies 
to suits for putni rent. 


Second Oivil Appeal against the decree. 
of the Second Olass Sub-Judge, Pabna,dated 
the 25th January 1929. Ng 

Messrs. Nasim Ali, Prafulla Chunder 


Nag, Haridas Gupta, Diptendra Mohan 
Ghose and Paresh Chander Sen, for the 
Appellants. 


Mr. Amulya Chunder Chatterji for Mr. 
ee Chunder Pakrasi, for the Respon- 
ents. 


Rankin, C. J.—Jn this suit which was 
brought on 22nd June 1928, the plaintifis 
sued for the rent of a'putni which under a 
deed dated 20th March 1876 was payable in 
six instalmenta every year and amounted to 
Rs, 4,920140 per annum. There was a 
stipulation that in default of dus payment 
of any kist for money outstandiag should 
carry interest at 12 percent per aunum. 
There is no longer any dispute about the 
sums of money which the putnidars have , 
paid. The plaintiffs brought the suit for 
rent for the period from Jyoisto 1327 to 
Jyoisto 1335 B. B., that is to say, from some 
time in 1920 to some time in 1928. It may 
here be noticed that the suit was not 
brought in 1928 antil the month of June. 
Accordingly, in the ordinary way, under the’ 
Bengal Tenancy Act, Sch. HI, the plaintiffs 
would only be entitled to recover rent for a 
period of three years. It'seems that, under 
the terme of the putni lease, the putnidars 
had, first of all, to pay the revenue that was 
due in respect of the property and the rest: 
had to be paid to the plaintifia, and, for the 
purpose of describing the amount of this 
residue, the money which had to be paid: to 
the plaintiffs was called the malikana. It 
appears that the putni is really held in two 
shares or accounts, though each share is 
liable for the whole of the putni rent.. 

These two shares are celled the Bara 
Taraf and the Obhoto Taraf andat the time 
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with which we are concerned the Ohhoto 
Taraf's share was under the management of 
the, Oourt of Wards, It appears that for the 
year 1326 B. S.a settlement ofthe dues 


was arrived at’ and there is certain cor-- 


respondence put in evidence which shows 


the ultimate‘settlement of the rent for 1326. 


Not only that, but there are accounts which 
go to the same effect. I may refer for this 
purpose to the letter (Ex. A) written on 
-behalf of the plaintiffa to the manager of the 
Bara Taraf on 27th March 1924, That letter 
shows that sums have been received from 
‘both the sharers of the putni, that a sum of 
Rs, 3,000 and a sum of Rs, 500 have been 
appropriated to clear off the dues for 1326 
and.that Rs, 2,000 being Rs. 1,C00 sent by 
each. of the sharers is credited towards pay- 
. ment of the amount of interest for breach of 
-inetalments from 1327, It is not shown that 
this letter was also cent to the Ohhoto 
Taras; but the probabilities are—and there 
. is indirect evidence which makes the matter 
‘clear—that this settlement of the arrears of 
“1826 and the carrying over of money 
against the interest already due for 1327 
came to the notice of both the sharers, 

‘In that position, we have to consider 
whether there is any answer to the plaintiff's 
claim for what is due to them for rent from 
Jyoisto 1327. The first thing to be noticed 
is that the plaintiffs when they received any 
sum .of money on account invariably 

credited as much thereof as possible to the 
. interest outstanding at that time. The 
Tesult was that when this suit was brought 
in, 1928 a large amount of interest had been 
wiped off right up to the timeof the suit 
and the consequence of this method of 
accounting is that,if the plaintiffs are to 
recover what is really due to them, they 
_have to recover rent for a longer period than 
three years before the suit. As the plaint- 
iffa did appropriate the money to interest, it 
does not seem to be possible to reverse that 
position. Accordingly, in order to decide 
this suit, we have really to see whether the 
: plaintiffs can recover rent for more than 
three years previous to the suit. On that 
matter, it hasto be observed that the 
‘defendants in the lower Court filed one and 
the same written statement and they were 
represented by the same Pleader. In the 
same way, in this court also they have 
joined i in bringing one appesl together, In 
.the issues taken inthe lower Court, the 
question of limitation was not raised 
separately as regards each of the two shares 
and, in the memorandum of appeal to this 
‘gourt, no grounds are taken , distinguishing 
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one case from the other. The fact, is of 
course, that under the Limitation Act the 
cases of joint debtors by virtue of s. 21 may 


“have as a matter of law, to be considered 


separately, the limitation law being plain to 
the effect that one joint debtor may have an 
answer on a point of limitation and another 
joint debtor may not have. Atthe same 
time, in the present cass, it is not pressed 
before us that, if either of these two sharers 
is liable, he should, as between them, be 
made liable for the whole amount with the 
result that the other escapes. 

I propose therefore to consider this 
matter without distinguishing minutely 
between the cases of the two defendants. 
This is the way in which the learned 
Subordinate Judge has dealt with the 
matter. He bas not separately dealt with 
the case of each defendant. The plaintiffs 
did notin their plaint state the reasons 
which took them out of the law of limita- 
tion and, in the present case, it turns out 
that they relied both upon acknowledgment 
under s, 19, Limitation Act, and upon part 
payment under s. 70. In this appeal, Mr, 
Nasin Ali on behali of the appellanta 
contends that ss. 19 and 20, Limitation Act 
of 1908, do not apply to aclaim for rent 
which is governed by Sch, III, Bengal 
Tenancy Act, and he further contends that, 
if they do apply, we have tosee whether 
thera is a proper acknowledgment and, if 
not, we have to see not whether the pay- 
ments were made in sucha way that the 
plaintiffs would ba en itled to appropriate 
them in part payment of interest but 
whether the payments were made of interest 

as such: the matter baing prior tothe year 
1928, they are governed Ly the Limitation 
Act before the recent amendment and pay- 
ments of interest as such do not require 
evidence under the handwriting of the 
defendants at the time, 

Now, on the first question whether as. 19 
and 20 apply under the special limitation of 
the Bengal Tenancy Act, the position is 
this: Under the Act of 1885, the 
section which imposes a special 
limitation iss. 184 which applies Sch. III 
to cases of a certain class of which the 
present is one, It cannot be doubted that, 
if this isa suit for rent of a patai, it is 
within s. 184, Bengal Tenancy Act. This 
it not a proceeding under any Patni Re- 
gulation but itis a proceeding under the 
general law for recovery of patni rent. In 
8,185, the then Limitation Act of 1877 was 
referred to; ss.-7, 8 and 9 were declared 
not to apply; but subject to the provisions 
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of Ohap. XVI the other provisions were 
declared to apply. There can be no doubt 
that under that law acknowledgment and 
payment of interest save the statute from 
Kamal Krishna v. Kedar 


ranning: 
Nath 3 Ind. Oas. 34 (l), Rakhlal 
v.  Hemangini (2); and decisions. 


to the effect that Sch. III, Bengal Tenancy 


Act, applies to suits for patni rents are-. 


Burna Moyi Dassi v. Burna Mayi Choudhu- 
rani (3), Rash Behari Lal v. Tilak Dhari 
Lall 23 Ind. Oas 797 (4) and Basant 
Kumar Bose v. Khulna Loan Com 
pany 26 Ind, Cas. 197 (5). In 1908 however the 
Act of 1577 was amended and, by the opera- 


‘tion of the General Olauses Act, the refe: 
. rences to the provisions of the Act of 1877 


must be taken as references to the corres- 
ponding provisions of the Act of 1908. In 
1922 again the Limitation Act of 1908 was 


` amended by an alteration of the provisions 


of s. 29 of the Act and 6.29 by its second 


` clause dealt with the question of a special 


or local law which prescribed the period of 


' special limitation. 


In such cases, the Act as amended in 1922 


` eaid that the provisions of s 3 should. 
apply as if such period were prescribed 
' therefor in that schedule, and for the pur- 
` pose of determining any period of limitation 
' the provisions in certain sections should 


apply only in so far as they were not ex- 


` eluded by the local law and the remaining 
` provisions of the Act should not apply. | 


Accordingly, in this appeal Mr. Nasim Ali 
for the appellants contends that, by virtue 
of cl. (b), sub-s. 2,8, 29 as it stood after 1922, 


“ag, 19 and 20 are not to apply in the case 


of special limitation under the Bengal 


_ Tenancy Act. It seems that until 1922 it 


had never been doubted in this province 
that claims for rent were taken out of the 


` period of limitation by acknowledgment or 


art payment of interest; but it is said 
that that changed in 1922, In 1928, the 
local Legislature amended s, 187, Bengal 


' Tenancy Act and made it quite clear that 


“Bengal Tenancy Act, 
that 


from that time ss. 19 and 20, Limitation 
Act were to apply to cases within Sch. AJI, 
It is said however 
between 1922 and 1928 the law was 


` otherwise. As to that, it appears to me that 


` 3,1; 19 O: W. N, 1001. 


the authority which has been quoted to us 
on the partof the respondents, Hasan Imam 


(1) 3 Ind, Oas. 34; 10 0. L. J. 517. 
(2) 3 O. L. J. 347. 


(3) 23 0. 191. 
(4) 29 Ind. Gas. 797; 23 O. L. J, 111 


(5) 26 Ind. Cas. 197; AI. R, 1915 Oal, 24; 20 O.L, 
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" - Pat. 747; Ind, Rul, (1930) Pat, 603, 
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v. Brahmdeo Singh. (6), © is “an 
authority which ought to be followed. It is 
there pointed out that the amendment made 
ins. 29, Limitation Act of 1922 merely means 
that such sections as 68. 19 and 20 are not 
to apply by virtue of the Limitation Act 


and that if they aré to apply the grounds . 


for abplying them are ‘io be found in the 
special or local Act itself,.but that. that 
section, is not to be construed as intend- 
ing ió cut down whatéver is provided 
by any special or local law either by ex- 
press words or by clear intention. a 


It seems to me, for example, that if s, 164, f 


Bengal Tenancy Act, stood by. itself and 
no such provision ass. lt5 had been added, 


then it would be quite right to apply s. 29, . 


Limitation Act, and say that the mere s, 184 


was uot under the Limitation Act toim, | 
port such gections as ss. 19 and 20. . But in- 
the present case by the Bengal Tenancy `- 


Act, s. 185 means that certain sections of 
the Limitation Act should not apply and 
certain other sections should apply. 


result of vhat is that by virtue of “the 
loca! Act es. 19 and 20 did apply to cases 
under Sch. IlI, Bengal Tenancy Act, even 
between the years 1922 and 1928.: I 
propose therefore on that 
to follow the Patna decision. Assuming 
therefore that the period of three years may 
be extended by‘acknowledgment or payment 
of interest, we have to see whether the 
plaintifis have made out their case entit- 
ling them to recover arrears of rent from 
Jyoisto 1327 B. B, that is, from the year 
1920, Asto that, so far as the Bara Taraf 
is concerned, 1 think there is little difficul- 
ty. It has been conceded on behalf of the 
appellants that, if the payments can 
be taken to the payments of interest as such 


-~ within the meaning of s.20, the plaintiffs are 


entitled to the whole of their claim. It 
may bejust as well, first to deal with 
the question of acknowledgment. So far 
as acknowledgement is concerned, the 
Bara Taraf writing on 24th June 1924 
states that it has sent Rs. 2,000 and Rs. 
1,000 and asks for a correct account. It 
says that it desires tosend a further sum, 
that it wrote two letters to the General 
Manager to find out how much was paid 
by the Court of Wards but got no answ- 
er and asks what amount has recently been 
paid by them. That seemsto be a letter 
which is consistent with tbis that a certein 


301; 9 


(6) 126 Ind, Cas. 299; A. I. R. 1930 Pat. 


It, 
appears tome that the proper effect and 


point 


š 


7 1933 


amount is outstanding on account of the’ 


puini lease and that the amount whatever 

“it may be is thereby acknowledged. ° 
There are further letters of the same 

character; in praticular there -isa letter of 


. 1926 at page:1 of the paper book where- 


the Manager of the Bara”Taraf’ says that 
he hasnot been sending. money because 
the account of the claint as, mace by thé 
plaintiffs is materially “ab variance with 


the’ accounts of the two different branches. 
He cent a copy of the ac- 


of the estate. 
: gount showing the dues of both the Tarafs 
and showing that a certain cum of money 
was due. Inthese circumstances so far 
as the Bara. Taraf is concerned, apart 
altogether from the psyment of interest, 
- it appears to mẹ: that the ma‘teris cover- 


*:edby acknowledgment. It does not ap- 


pear however that there is any letter which 
can’ be claimed to be an _  acknowledg- 
ment sent by the Ohhoto Taraf, 
I come now to consider the payments and 
the circumstances in which they were made. 
It is quite clear from the very commence- 
ment of the negotiations about the rent 
due for 1327 that in 1924 the plaintiffs 
were saying that the dues for 1326 had only 
just been cleared off after crediting a 
large amount. They were further saying 
that Rs. 2,000 was being credited against 
interest already due for default of the 
| 1827 rent. Now, that arrangement clearing 
off the 1326 rent has plainly been accepted 
by both the Tarafs as the learned Subordi- 
nate Judge points out and it certainly 
must have come io the notice of both ef 
them, The Bara Taraf in its letter of June 
1924, refers to another payment that it has 
made and it asks for a correct account to be 
sent. It says that it does not know how much 
has been paid by the Oourt of Wards; but 
it is quite clear that any money that the 
Bara Taraf sent must have been sent 
both on account of interest as well as of 
principal, It knew that it would be cre- 
dited against the interest first. On 10th 
September 1924, the Manager writes to 
the plaintiffs that Re. 2,000 has been credi- 
ted to interest on account of the year 1327. 
He asks for an account to be sent up to 
1326. He says that there is no contract for 
anything except malikana rent and in- 
terest. He sends an account and he also 
sends a sum of money on account of malik- 
ana rent. He says thatthe Court of Wards 
promised that it would shortly send money 
and he demands a detailed and correct 
account for the years 1326 to 1330 and 
paya that he will try to pay the balance of 
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the dues as early as possible. In there 
circumstances every sum of money that 
was sent in that way was sent up onan 
admitted obligation to meet interest and 
was sent with the knowledge that the 
plaintiffs would not apply any part of the 
money in reduction of the principal until 
the interest had been first wiped out. 
When we cometo 1331 we find that the 
Bara Taraf admitted that a large amount 
of malikana had remained unpaid, Indeed 
from the beginning of the correspondence 
it is clear that neither Taraf was under any 
delusion to theeffect that the payments 
that were being made were not payments 
for long standing arrears. In 1331 the 
Bara Taraf asks for an exteneion of time 
up to Sraran next and the correspondence 
goes on in that way. 


The case of the Ohhoto Taraf, if it were 
necessary to distinguish it in the present 
case, would not be quite as strong; but in 
that casa itis to be remembered that in 
1333 whenthe parties were minded to ex- 
change accountr, ‘he Ohhoto Tarafsent in an 
account according to which the payments 
that had been made were all credited in 
the first place against interest. The form 
of the letters does not say anything about 
interest. It uses the phrase malikana or 
amount of rent, but the learned Subordi- 
nate Judge hascometothe finding that 
the Ohhoto Taraf isin no different posi- 
tion from the Bara Taraf in respect that 
the money was intended fram the first to 
be applied to outstanding interest and then 
to the principal. Before;the learned Subordi- 
nate Judge the maincontention of the defen- 
dants was that the language of the letters 
making remittances by both the Tarafa 
was such that the plaintifs were not 
entitled to credit any part of the money 
to interest as distinct from principal. It 
appears. to have been conceded on behalf 
of both the defendants that, if the plaintiffs 
were competent to credit portions of the 
payments made towards interest then no 
portion of the claim would be barred by 
limitation. 


There can be no doubt that the plain- 
tiffs were competent to credit portions 
of these payments to interest, But in 
this court Mr. Nasim Ali has pointed out 
that it is not quite the samething to say 
that the plaintiffs were entitled to appro- 
priate the money to interest as ito say that 
the money when sert was meant for 
payment of interest es such by the de- 
fendants, I think in an ordinary case it 
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would be quite obvious that there might 
be a very considerable distinction between 
those two things. That matter however 
was not submitted to the learned Judge 
as a question for his determination upon 
the facts. We have to say as regards 
the evidence before us whether we thirk 
that these defendants can escape by 
reason of the payments being made witb- 
out aby statement about interest accom- 
panying the payments. It is reasonably 
clear that the learned Judge was entirely 
right as regards the Bara Taraf and though 
as regards the Ohhoto Taraf, the matter 
is not so plain, they too had no expect- 
tation that the principal would be reduced 
until the interest had first been fully paid 
off, The appeal fails and must be die- 
missed with coste. 

Mitter, J.— l agree. 

N /4, Appeal dismissed. 
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Emergency Powers Ordinance (II of 1982), ss. 4, 
89, 61—Power of Governor-General to promulgate 
Ordinance—Period of application and areas, decided 
by third party—Legality—Government of India 
Act 1915 (6 & 6 Geo. V,c. 101), ss. 65,71, 72, 107— 
Powers of superintendence of High Court—Whether 
Governor-General can take away the powers—Special 
Courts created by Ordinance—Superintendence of 
High Court, if extends to special Courts—Revisional 
powers of High Court—Interference by virtue of 
power of superintendence—Hxcessive severity of 
sentence—Whether ground for interference—Criminal 
Procedure Code (Act V of 1898), ss. 485, 489—Lettere 
Patent (Bombay),cls. 27 to 29 and 4h. ; 

Under s. 72, Government of India Act, it is for 
the Governor-General alone to promulgate an 
Ordinance, and it,-is competent for him to provide 
that it is to come into operation at such time or in 
such areas as may be determined by a third party 
like the local Government, and by doing so he is 
not delegating the right to make a law but is only 
providing how the law which he makes is to be 
administered, Empress v. Burah (1), relied on, [p. 
721, col. 2.) h 4 . 

The power of superintendence which the High 
Court possesses by virtue ofs, 107, Government 
of India Act, which is an Act of the Imperial 
Parliament cannot be controlled by the Governor- 
General, though in the case of the Oriminal Proce- 
dure Code, which is an Act of the Indian Legisla- 
ture, it is competent for the Governor-General, 
having regard to es. 72 and 65 of the Government of 
India Act, to override its powers. [p. 722, col. 
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- The High Court is included in the 


section is intended totake away all powers of 
appeal and revision of all courts. The section takes. 


< J term ‘court? 
used in s. 51, Emergency Powers Ordinance, which 


away the powers of the High Court derived under - 


the Oriminal Procedure Code and under the Letters 
Patent, but not the powers derived under s. 107, 
Government of India Act. [p. 722, cols. 1 & 2.] 

The right of superintendence under s. 107 includes 
not only superintendence on administrative “points, 
but superintendence onthe judicial side too,” and 
under its power of superintendence the High 
Court can correct any error in a judgment of a 
court subject to its appellate jurisdiction, The 
Special Courts under the Ordinance are Courts 
subject to the appellate jurisdiction of the High 
Oourt, because under s.39 the High Court has 
power to hear appeals in certain cases: Sheo- 
narayan Prasad Singh-v, Emperor (2), relied’ on. 
[p. 722, col. 2.] 

This power of superintendence is judicial and not 
merely administrative. i 

Exercise of a power of superintendence is not the 
same thing as the hearing of an appeal. [p. 725, col. 1.] 

The High Oourt has a discretion to revise or set 
aside any conviction under powers of superintend- 
ence, but must exercise discretion on judicial grounds, 
and only interfere if considerations of justice require 
it to do so. [p. 725, col. 1] 

Held, on the merits by Beaument, C. J. and 
Broomfield, J., (Nanavati J., dissenting) that the 
High Court would not interfere in exercise of its 


general powers of superintendence on the ground 
- of mere excessive severity of the sentence, : 
Uriminal Revision against decision 


of Sub Divisional and Special Magistrate, 
First Oless, Pandharpur. | 
Messrs. G. N. Thakor and G, B, §Chitale- 
for the Applicant. te 
Messrs, V. F. Taraporewala and P.B. 
Shingne, for the Crown. i ; j 
Beaumont, O. J.—This is an appli- 
cation in revision by Mr. Phansalkar who 
has been convicted undər the Emergency 
Powers Ordinance and sentenced to 18 
months’ rigorous imprisonment and to 
pay a fine of Rs. 1,500. The facts giving: 
rise to the application are notin dispute, 
The applicant was arrested on 6th Janu- 
ary, 1932, under s. 3 of the Ordinance, 
which bad been promulgated on 4th-Jann- 
ary. Onthe 17th whilst the applicant 
was in custody at Bijapur he was served. 
with an crder made by the District 
Magistrate of Sbolapur requiring him to 
do certain things on his discharge from 
prison. Seven conditions were imposed; 
the last being that the applicant should 
report himself to the officer in-charge of 
Pandharpur Town Police Station at the 
Pandharpur Town Police, Station daily 
at the hours of Ga m, midday and 8p. m. 
The applicant did at firet comply with that 
order, which was to operate in the first 
instance for 8 month, but on llth February 
the Dietrict Magistrate made an order 
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extending the term of the original order 
until July, and thereupon the applicant 
disobeyed the order, and for that dissbedi- 
. 8nce he was convicted and. sentenced. 
Now, the first point teken by the 


applicant's Counsel is that the Emergency: ` 


Powers .Ordinance.has not. been validly 
promulgated in Bombay, and therefore 
all the sentences under it Are illegal. The 
power of the Governor General to promul- 
gate an Ordinance is contained in s. 72, 
Government of India Act, 5 and 6 Geo. V, 
c, 61, which provides; f 

“The Governor-General may, in cases of emergency, 
make. and promulgate Ordinances for the peace and 
good Government of British Indiaor any part there- 


OL we ra 


Then it is provided that the O:dinance 
is to have the same effect agen Act passed 
by the Governor-General in Legislative 
Oouncil, but it is only to remain in force 
for six monthe. The Ordinance. in this 
case is dated 4th January, and it recites 
that an emergency has arisen which makes 
it necessary to confer special powers upon 
Government and its officers for the pur- 
pose of maintaining law and order. Then 
it provides that in exercise of the power 
conferred by s. 72, Government of India 
Act, the Governor General is pleaged to 
make and promulgate the following Ordi- 
nance, Sub-section (2), 8. 1 provides that 
that section and s. 63 extend to the whole 
of British Indis, and the remaining provi- 
sions of the Ordinance are to extend only 
to such provinces or parts of provinces 
as the Governor General in Oouncil may 
by notification ia the Gazette of India 
specify; and sub-s.(3) provides that that 
section and s. 63 shal) come into force at 
once and that the Local Government may 
by notification in the Local Official Gazette 
direct that any or all of the remaining 
provisions shall come into force in any 
area to which they have been extended on 
such date as may be appointed in the noti- 
fication: It isnot disputed by the appli- 
cant that the Governor General in Council 
has by notification in the Gazette of India 
extended the Ordinance to the province of 
Bombay, and that the Local Government 
have by notification directed that it shall 
come into force in the area in question, 
that ie, the area of Sholapur. Bat it is 
said that the Governor General had no 
power to delegate tothe Governor General 
in Council, orto the Local Government, the 
power of saying to what-particular area and 
at what particular time the Ordinance was 
‘to operate. It issaid that the effect of the 
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. Ordinance as promulgated by the Governor- 


1 


General is that only ea. 1 and 63 apply, and 
that.it is left to an outside authority in 
effect to promulgate the rest of the Ordi- 
nance. i think the argument really con- 
fuses the power to make a law, and the 
power to administer the law when made. 

It is no doubt for the Governor 
General, and the Governor General alone, 
to promulgate an Ordinance, which isa 
form of emergency legislation, but I see no 
reason why, in the law which he promulgat- 
es, he should not providelthat it is to come 
into operation at such time or insuch 
areas as may be determined by a third 
party. It seems to me that by so doing 
he is not delegating the right to make 
a law ; heis merely providing how the law 
which he makes is to be administered, I 
think authority for that view is to be found 
in the case relied on by the Advocate- 
General, Empress v. Burah (1). I feel, 
therefore, no doubt that this Ordinance has 
been properly and regularly promulgated 
in Bombay. The next question which 
grises is this. Ii is said by the Advocate- 
General that this court has no power of 
revision or superintendence over the courts 
constituted by the Emergency Powers 
Ordinance, and therefore we cannot enter- 
tain this application. At the time when 
the Ordinance was promulgated this court 
derived revisional jurisdiction from three 
sources, First of all, there are ss, 435 and 
439, Oriminal Procedure Code, under 
which the High Courtcan exercise powers 
of revision in respect of inferior courts. 
Then there are the Letters Patent granted 
in the first instance under the High Courts 
Act of 1861, which confer upon the High 
Court certain rights of superintendence, 
The relevant clauses are cls. 27 to 29 of 
the amended Letters Patent. But in deal- 
ing with those clauses it is necessary to 
bearin mind cl. 44 which has been added 
by amendments and which provides that 


‘ell the provisions of the Letters Patent are 


subject to the Legislative powers of the 
Governor General in Legislative Council 
also of the Governor General in Council 
under s. 71, Government of India Act; 
and also of the Governor General in cases 
of emergency under s.72 of that Act and 
and may in all respects be amended and 
altered thereby. 

Taen the third sources of our juriediction 
is s, 107, Government of India Act of 19.5, 

1) 46.172; 51. A. 178; 3 0. L. R. 197 (P.O); 3 Sar 


834; 3 Suther, 556; 2 Shom, L. R.63; 2 Ind. Jur, 
618 (P. 0.). 
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which provides that each of the High 
Courts has superintendence over all courts 
for the time being subject to its appel- 
late jurisdiction. Now itis to be noticed 
that in the case of the Criminal Procedure 
Oode, which is an Act of the Indian Legis- 
lature, it is competent for the Governor 
-General, having regard to ep. 72 and 65, 
Government of India Act, to override its 
‘provisions. It is also clear that under 
cl, 44, Letters Patent, he can override the 
_powers of the High Oourt derived under 
the Letters Patent; but the powers con- 
ferred on the High Oourts bys. 107, Go- 
vernment of India Act, which isan Act of 
he Imperial Parliament, cannot be controll- 
ed by the Governor General. That, in my 
judgment, is the effect of e. 65 of the Act 
and Sch. V. Now tat being the position 
when the Ordinance was promulgated, it 
is neceesary to look at the Ordinance in 
order to cee how the powers of the courts 
are dealt with. ` In the first place certain 
offences are constituted and penalties are 
imposed for the commission of these offenc- 
es. It is then provided that courts of 
criminal jurisdiction msy be constituted 
under the Ordinance, namely, (ameng 
othere) Special Magistrates snd those Magis- 
trates are to hear cases arising under the 
Ordinance. It is then provided in s, 39 
that where a Special- Magistrate passes a 
sentence of transportation or imprisonment 
for aterm of exceeding one year, or of 
fine exceeding Re. 1,000 an appeal shall 
Jie to the Oourt of Session, unless the 
Special Magistrate passes a sentence of 
transportaticn exceeding one year or a 
sentence of imprisonment exceeding four 
years in which case the appeal shall Jie to 
the Higb Court. Then s. 51 provides: 

‘ “Notwithstanding the provisions of the Code, or 
of ‘any other law for the time being in force, or 
‘of anything having the force of law by whatsoever 
authority made or done, there shall, save as provid- 
ed by this Ordinance, be no appeal from any 
order or sentence ofa court constituted under this 

Ordinance, and save as aforesaid no court shall 
‘have authority to revise such order or sentence, or 
to transfer any casefrom any such court, or to 
make any order under s. 491 ofthe Code, or have 


any jurisdiction ofany kind in respect of any 
proceedings of any such court,” 


It was argued by Mr, Thakor, as a 
matter of construction, first, that that 
section did notapply to High Courts and 
‘secondly, that the section did not purport 
to override the powers conferred by the 
Letters Patent, But there isin my opinion 
no substance in either of thoee points, I 
ses BO reason whatever why the. ccurt 
eferred to in that section should not in- 
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clude a High Court, and the reference fó 
s. 491 of the Cede under which only the 
High Court can make an order, makes it 
plain that High Courts were intended to he 
included in the section. With regard to 
the second point, it seems to me clear that 
the section was intended to take away all 
powers of revisign and appeal of all courts, 
and we must assume that the Governor 
General intended to exercise all powers in 
that behalf which he possessed, including 
the powers contained in cl. 44 of the 
Letters Patent. I have no doubt, therefore, 
that the section does take away the powers 
of the High Oourt derived under the Code 
of Criminal Procedure, and under the 
Letters Patent Butas I have ssid itt was 
not competent for the Ordinance to take 
away the powers derived under s. 107, 
Government of India Act. 

Now, what are those powers? Under 
s. 107 the High Oourt has superintendence 
overall the courts for the time being 
subject to its appellate jurisdiction. It is 
not disputed that rights of superintend- 
ence include not only euperintendence 
ch acministrative points, but superin- 
tendence on the judicial side too, and 
that under its powers of superintendence 
the High Oourt can ‘correct any error in a 
judgment of a court subject to its appellate 
jurisdiction. Itseems tome clear thatthe 
Special Oourts under the Ordinance are 
courts subject to the appellate jurisdic- 
tion of the High Court, because under 
s 39,the High Oourt has power to hear 
appeals in certain cases, It was suggested 
by the Advocate-General that the Special 
Courts were not subject to the High 
Courte appellate jurisdiction because 
there was no right of appeal to the High 
Oourt in all casee. Butin my opinion if 
thereis aright of appeal in any case to 
the High Ccuit, ihe court from which an 
appeal is allowed is subject to the appel- 
late jurisdiction of the High Court, which 
can then exercise the right of superin- 
tendence in respect of all matters, and’ not 
only thoee matters in respect of which a 
rightofappealis given. That seems to me 
clear, but if authority for the proposition 
be needed itis to be found in the case 
cited by Mr. Thakor, Sheonandan F'rasad 
Singh v. Emperor (2), It was argued by 
the Advocate-General that we must reed 
ss. 106 and 107, Government of India Act, 
together, and that unders. 106 and the 

(2) 46 Ind. Oas. 977; A.I. R. 1918 Pat. 103; 19 


Or, L. J. 833; 3 Pat, L, J, 581; (1919). Pat, 1; 5 P. L, 
W. 324 (F. BJ) : 3 
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Letters Patent, the Governor General could 
have excluded all appellate jurisdiction of 
the High Oourt. 

„lt was said that ifhe had done that there 
would have been no right of superintend- 
ence unders. 107, and that inasmuch as 
the Governor General could have excluded 
all rightsin appeal and revision it must be 
competent for him to exclude a part of 
such rivhts. Butto my mind there is a 
fallacy in that argument. I will assume 
for the moment that ifthe Ordinance had 
excluded all rights of appeal to the High 
Oourt, there would have baen no right of 
superintendence under s. 107, though I 
would observe in passing that the correct- 
ness of that proposition is not altogether 
freefrom doubt, andthat there are many 
decisions of this court which suggest that 
even if there be no rightof appeal from 
courts exercising aform of criminal juris- 
diction inthe Presidency nevertheless this 
court would, having regard to the relations 
between those courts and the High Oourt, 
have a power ofsuperintendence. But assum- 
ing forthe moment thatif there was no 
tight of appeal from these courts there 
would then be no power of superintend- 
ence, it seems to me that the argument does 
not help the Advocate General. 

The Ordinance has, in fact, by giving a 
tight of appeal in certain cases, pro- 
duced a state of affaira which brings into 
operation the provisions of s. 107 of the 
Act, and directly that section ia brought 
into operation it is not open to the Governor- 
General to exclude its operation. Itisirrelev- 
ant tosay that ifthe Ordinance had been 
differently worded and if the High Oourt 
had been given leas power under 
the Ordinance than. it has in fact been 
given then there would hava been no 
power of superintendence. In my opinion 
we have gota power of superintendence 
over these Special Courts under s. 107 
and that power has not been and cannot 
be taken away from us. Spesakiag for 
myself I think it would be an unfortunate 
thing if we had not such apower, This 
Ordinance constitutes certain offences, and 
provides that the question whether those 
offences have been committed or not shall 
be tried in effect by criminal Courts, 
Experience shows that irregularities and 
illegalities do creep into the administra- 
tion of the law, and I think myself that 
it would be unfortunate if the High Oourt 
liad no power to correct any irregularity or 
illegality in the proceedings of any of these 
Special Courts. We must therefore deal 
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with this revision application which hag 
been admitted on its merits, ave 
Broomfield, J—In my opinion there 
is no substance in Mr, Thakor's prelimi- 
nary contention that the whole of this 
Ordinance No. II of 1832 is ultra vires, 
His argument was that s. 72, Government 
of India Act, empowers the Governor 
General only, not the Governor;General 
in Council or any other authority, to make 
and promulgate Ordinances in an emergency 
that the Governor General is the sole 
Judge asto the existence of an emergency 
—in that connexion he referred to Bhagat 
Singh v. Emperor (3)—and that the 
Governor General and no one else must 
decide, not generally but specifically, to 
what place and from what time an Ordinance 
mada under s. 72 isto apply end come 
into operation. In the case of this particular 
Ordinance the Governor General has made 
and promulgated the whole Ordinance as 
appears from the preamble, but he has 
himself applied two sections only to the 
whole of British India with effect from the 
date of the Ordinance itself and he has left 
it to the Governor General in Council to 
decide to what provinces or paris of 
provinces the other provisions shall be 
extended and to the Local Governments to 
decidefrom what date such extension is 
totake effect. According to Mr. Thakor, 
5.72, Government of India Act, does not 
permit this. ButI cannot agree. It appears 
to me thatina Stateor territory such as 
British India there may easily be a political 
emergency demanding extraordinary 
legislation capable of being applied and 
such thatit may be promptly applied to 
any part of the territory, and yet it may 
be neither necessary nor desirable that it 
should be immediately applied to every part, 
In my view subss.2 snd 3, s,lof the 
Ordinance are really part ofthe machinery 
by which the Ordinance is brought into 
operation. The Ordinance as a whole 
emanates from the Governor General who 
has declared in the preamble the existence 
of an. emergency, and that being so, it seems 
tome thet 1t falls properly within the ambit 
ofs.72. As the learned Uhbləf Justice 
has pointed out the juagment of the Privy 
Council in Empress v. Burah (1) isa strong 


(3) 181 Ind. Oas. 415; A. LR. (1931) P. O. 111; 
aS Gr. Cas. 521; 58 I A.169; 12 Lah. 280 (P, 0.); 32 
Or. L. J. 727; 35 O. W. N. 646; Ind. Rul (1931) 
P. O. 143; (1931) A. L. J. 448; 8 O. W. N. 846; 53 
©. L, J. 383; (1931) M, W. N. 601; 33 Bom. L. R. 
950; 34L. W. 57; 32 P. L. R. 658; 61 M, L.J. 279 
(1931) Or, Oas; 521 (P, O.). 
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if not an absolutely conclusive authority 
on that point. 

Further, I donot onsider that there ia 
any subetance in Mr. Thekor’s next conten- 
tion that s, 51 of the Ordinance does not in 
terms negative the revisional power of this 
High Oourt whether derived from the 
Oriminal Procedure Oode, the Oharter Act 
of 16], the Letters Patent of 1865, or the 
Government of India Act of 1915. The 
language used ine, 51 is of the widest 
possible character and at thesame time it 
seems tome to be free from any possible 
ambiguity. I think the intention clearly 
wastoshut out the jurisdiction of this 
court altogether with the exception of the 
limited appellate powcr conferred by the 
Ordinance itself. So far as the powers de- 
rived from the Oriminal Procedure Oode 
are concerned, that car be done, that being 
an Act of the Indian Legislature. So far as 
the powers under the Letters Patent are 
concerned it can be done, having regard 
toc). 44, Lstters Patent, 
Charter Act, that is repealed by the 
Government of India Act of 1915. But the 
power of superintendence which is given to 
High Courts by s. 107 of the latter Act can- 
not be affected by the Ordinance in view 
of the provisions of s. 65, Government of 
India Act, in which the limitations of 
the powers of the Indian Legislature are 
laid down, That seems to me to be so, 
6s. 51 and 59 of the Ordinance notwith- 
standing. 

That being so, two questions have to be 
decided, firstly, whether this court has got 
the power of superintendence mentioned in 
8, 107 over.the Special Oourts constituted 
by the Ordinance, and, secondly, whether 
that power includes the power to revise 
the orders of those courts and either to set 
aside the convictions in these cases or to 
reduce the sentences. There would also be 
a third question, namely, whether, on the 
merits we ought to interfere in this par- 
ticular case but that question we are not 
for the moment dealing with. 

The decision on the firat and principal 
question depends on whether these special 
Courts constituted under the Ordinance 
are “subject to our appellate jurisdiction.” 
It appears tome that on the authorities 
which have been cited there is no room for 
doubt that they ere. The expression “sub- 
ject to the appellate jurisdiction,” it has 
been held, is not to be construed in a 
marrow sense. see Bhaguandas v, Jedu (4), 


There are authorities for holding that the 
| (4 4Bom. L, R. 970, T 
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power of superintendence may exist evex 
where there is no appellate jurisdiction in 
the ordinary sense atall. But anyhow it 
bas been frequently held that a limited 
appellste juriediction is sufficient, and 
appellate jurisdiction is conferred on the 
High Court by s. 39 of the Ordinance 
itself. That fact distinguishes the case of 
Sheonandan Prasùd Singh v. Emperor (2) 
so far as it holds that the powers of the 
High Court ‘can be completely eliminated 
by an enactment of this kind. In other 
respects that caseis an authority for the 
view which! am stating. The argument 
of the learned Advocate-General on this 
point was that s. 107, Government of India 
Act, is tobe read subject to the preced-- 
ing e. 106, and that under the latter the 
powers of the High Court are subject to the 
Letters Patent which may be altered or 
affected by the Indian Legislature. It 
appears to me that this argument does not 
take account of the final sentence in 
8.166, The section provides that:— 

“The several High Courts have “such § jurisdiction 
e and all such powers and authority... as are 
vested in them by Letters Patent and subject to 
the provisions of any such Letters Patent all such 
jurisdiction, powers and authority as are vested in 
those courts respectively at the commencement of 
this Act.” ; 

Olearly then the jurisdiction of the High 
Courts is not derived entirely from the. 
Letters Patent, Atthe commencement of 
the Act this court had a power of superin- 
tendence vested in it—a power which had. 
been exercised for many years and which 
had been recognized ins 15, Oharter Act, . 
24 and 25 Vic, œ 104, That power of. 
superintendence was recognized and con- . 
firmed in s. 107, Government of India Act 
itself, Nodoubt according to e. 106 the 
power belcngs tothe High Oourt ‘subject 
to the provisions of the Letters Patent.” 
But the learned Advocate General has not 
been able to point out any provision in. 
the Letters Patent of this High Oourt 
which isin any wey inconsistent with it. 
In fact the Letters Patent itself refers to. 
and recognizes the power. < 

Then by way of answer to the authorities. 
which have been cited, the learned Advo--. 
cate General argued thata limited appel- 
late power suchas is conferred on this- 
High Court by the Ordinance cannot carry: 
withitthe right of superintendence over 
these Special Courts. Hereferred tos, 27. 
ofthe amended Letters Patent according. 
to which all criminal Courts of the Presi-: 
dency ars subject to the appellate jurisdic-: 
tion of the High Oourt, and contended that, 
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*Special Courts, such as those constituted 
‘by the Ordinance were not meant to bə 
included. That appears to me, with respect 
‘to be begging the question. I do not see 
why these courts are not meant to be in- 
cluded; or why they are not to be included 
among the courts subject to the High Oourt’s 
-appellate jurisdiction within the meaning 
of 6. 15, Obarter Act and 8. 107, Government 
of India Act. 

Then it was contended that it is com- 
petent to the Legislature to constitute new 
courts which are entirely independent of 
the High Court. The greater power must 
be taken to include the less and, therefore, 
‘itis competent to the Legislature to give 
a limited right of appeal to the High 
Court, as has been done in this Ordinance, 
and at the same timeto exclude any right 
of superintendence or revision, Tae firat 


of these propositions appears to 
be correct in view of the decision 
in Sheonandan Prasad Singh v. Em- 


peror (2) aud Empress `v. Burah (1), but 
the conclusion drawn does notin wy opi- 
nion follow, If the exercise of what the 
Jearred Advocate General calls the lesser 
‘power involves an abrogation of a pro- 
vision of an Act of Parliament, then I think 
it must certaialy be held jto be ultra vires, 
On the second question whether the power 
of superintendence is judicial and not 
merely administrative, I need only say that 
the authorities cited make it clear that it is 
a judicial power, and the Advocate General 
does not dispute this. For these reasons I 
agree with the learned Ohief Justice that 
we can entertain these applications and 
that theyshould be considered on their 
merits. 

Nanavati, J.—On both the points I 
agree with the judgment just delivered by 
my Lord the Ohiet Justice. 

[After considering the vaceon merits their 
Lordehips delivered the following judg- 
ments. 

Beaumont, ©. J.—In this case we 
have already held that we possess powers 
of superintendence, But the exercise of a` 
power of superintendence is uot the same 
thing as the hearing of an appeal. We have 
I think a discretion to revise or set aside 
any conviction under our powers of superin 
tendence, but we must exercise our discre- 
tion on jadicial grounds, and only interfere 
if considerations of justice require us to do 
so. Itis suggested in this case that the 
order was illegal for this reason. The 
order was originally made by the District 
Magistrate of Sholapur, and it is an order 
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which in terms has to be carried out within 
the District of Sholapur. But the order 
was served on theaccused when he was in 
Jail at Bijapur. The rights ofthe District 
Magistrate arise in this way. Section 57 of 
the Ordinance authorizes the Local Govern- 
ment toinvest the District Magistrate with 
the powersof the Local Government under 
sub-s. (1). s 4, andin pursuance of that 
authority the Local Government did on 5th 
January, 1932 publisha notification stating 
that in exercise of the powers conferred by 
sub-s, (1), 8.57, Emergency Powers Ordi- 
nance, 1932 (II of 1932), the Governor in 
Council hereby invests all District Magis- 
trates including the Commissioner of Police, 
Bombay, withthe powers of the Local 
Government under sub-s. (1), 9. 4 of the 
said Ordinance. The notification is not, 
I venture to think, very artistically worded. 
If the words be taken literally, the Govern- 
or invests all District Magistrates and the 
Commissioner of Police, Bombay, with these 
particular powers, which suggests that all 
the District Magistrates and the OCommis- 
sioner of Police, Bombay, must act in the 
matter as a sort of corporate body. A 
power conferred on all Magistrates is not 
the same thing as s power conferred on 
each Magistrate. But, when one has regard 
to the nature of the office of District Magis- 
trate, and Commissioner of Police, Bombay, 
one cannot, I think, construa the order as 
meaning that, and Iam disposed to think 
that what the order really means, and should 
be construed as meaning, is that the 
Government invests each District Magis- 
trate with the powers of the Local Govern- 
ment in his particalar District, 

It is then said that if that is the meaning 
ofthe order, the District Magistrate of 
Sholapur could not make an order and 
serve it upon somebody in Bijapur. It is 
not, I think, necessary to consider exactly 
what was the power of the District Magis- 
trate of Sholapur in the matter, because I 
am clearly of opinion thatif there wag any 
irregularity it was waived by the accused. 
He did not remain outside the District 
of Sholapur, and he did not take the point 
that the order had not been validly made, 
or had not been validly served upon him. 
lf he had taken such a point, the order 
could have been reissued and re-served ; 
but he came within the District of Sholapur 
and for a considerable period obeyed the 
order, and, in my opinion, he waived any 
irregularity that there migbt heve been in 
the order, It wasthen suggested that an- 
other defect in the order was that it was 
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not justified by the terms of s. 4 of the 
„Ordinance. Apart from other considera- 
tions, I think thats. 59 of the Ordinance 
.is a complete answer to any argument of 
that sort, because that section provides that 
“mo proceeding or order purporting to be 
taken or madeunder the Ordinance shall 
-becalled in question by any court, The 
_Magistrate was therefore hound to treat the 
order as properly made. 
Then the next point which was taken 
and one which merits serious considera- 
tion, was with regard tothe sentence. I 
think that our powers of superintendence 
‘arecertainly wide enough to enable us 
‘to alter a sentence. But, on the other 
‘hand, we have to remember that it is for 
the trial Oourt to inflict the sentence, and 
we are not justified in altering the sentence 
which the Magistrate has thought fit to 
inflict merely because we may think that 
“we ourselves would have inflicted a differ- 
ent sentence. We have got to be satisfied 
that the Magistrate has erred on some point 
of principle. Apart from actual illegality 
“in sentence, if one had a case in which the 
accused admitted breaking an order to 
‘report himself to the Police, but said that 
his failure to report was due to an accident 
or was inadvertent, and that he had no 
intention of disobeying the order in future, 
and one found in such a case thatthe 
‘Magistrate had inflicted the maximum 
sentence, 1 think, we should be bound to 
say that the Magistrate had not exercised, 
as ke was bound to do, a discretion in the 
matter, and we could interfere. But 
putting it generally, I think we are in great 
difficulty in cases of this sort, because we 
have really no standard by which to 
measure the sentence. Where, in the 
administration of the ordinary criminal law 
we are asked to revise 8 sentence we have 
the experience of many other cases of a 
similar nature to guide us in determining 
whether the sentence is right or not. Here 
‘we are dealing with a matter which is made 
an offence under a particular Ordinance, 
‘in the interests of the preservation of public 
„peace and for a limited time and we have 
‘no experience which assists us in saying 
what sentence should be imposed. Now, 
what had the Magistrate before him in 
this case when he was considering the pro- 
‘per sentence? He had, in the first place, 
the fact that the accused is a Pleader, a 
man who knows the law, and a man of 
middle age. 
He also had the fact that the breach of 
the order was deliberate. The accused says 
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that he thought that compliance with the 
order was humiliating, and that he was not 
prepared to obey the order which required 
him to report to the Police. So that it 
comes to this: that the accused deliberate- 
ly disobeyed the order, and intends -to 
disobey it in tbe future. What penalty 
ought the Magistrate to impose for a breach 
of that nature? “It was suggested with 
some courage by Mr. Thakor that the 
prosecution should have led evidence to 
show that a breach of this particular part of 
the order to report himself to the police was 
a serious matter likely to lead to serious 
consequences, and that in the absence of 
of such evidence the Magistrate should have 
assumed that the offence was a trivial pne. 
But, in my opinion, evidence that the 
offence was either serious or trivial would 
be wholly irrelevant and inadmissible. 
Such evidence would really involve a con- 
sideration of the grounds upon which the 
order was made by the Executive Officer, and 
that is a matter into which nocourt can. 
enter. The Magistrate had simply got the 
facts that an order had been broken, an 
order which was made in the interests of 
the preservation of public peace, and which 
the Magistrate must assume was properly 
made; that the order had been deliberately 
broken, and that there was no expression of 
regret by the accused and no promise to 
obey the orderin future. He was bound to 
take into accuunt the question of what effect 
on other people in his neighbourhood the 
preach of the order by the accused was likely 
to have, that is to say, he had to consicer 
the effect of the sentence as a deterrent 
upon other people. On that particular 
point he is of course in far better position 
to form an opinion than this court, which 
does not know the local conditions. The 
fact that the accused thought it humiliat- 
ing to obey the order was not a matter, as 
itseems to me, to which the Magistrate 
could attach any importance If an order 
is made by acompetent authority, it must 
be obeyed, and it can be no excuse fora 
person to say that he considers it a humilia- 
tion to obey it. It might very well be 
that 8 man accustomed in his own country 
to go about armed would consider it 
humiliating if compelled: to. go unarmed: 
Nevertheless he would have to comply with 
an order which required him to go unarmed, 
Having regard to all the facts, there is, in 
my opinion, no ground, consistent with the 
principles on which this court acts in revise 
ing sentences, which can justify ua in inter 
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e There is one comment on the judg- 
ment of the learned Magistrate which is, I 
think, legitimate, and that is that he 
does refer in one place to about thirty 
youths having conducted themselves ina 
. way in which he thinks they would not 
have done but for the example of such 
people as the accused. I think he was 
wrong in referring to a m&tter as one of fact 
which had not been proved in the case, 
and if I thought that his view as to the 
proper sentence had really been affected 
by facts which were not proved, [ should 
have been in favour of sending the case 
back to him to ascertain what sen- 
tence he would have imposed on the basis 
that those facts ought not to be taken into 
account. But I am quite satisfisd that 
those facts did not really affect the senteace 
which he was imposing. He was consider- 
ing the effect on the neighbourhood of 
conduct such as that of which the accused 
was guilty, and I think he only raferred 
to the thirty youths by way of illustration. 
I do not think therefore that that is a 
ground on which we should be justified 
in interfering. I think therefore that we 
cannot make any order on the reference 
Broomfield, J.—On the merits of the 
case, the first point taken by Mr. Thakor 
was that the District Magistrate of Sholapur 
had no jurisdiction to make the order 
under s. 4 of the Ordinanca, because at 
the time when the order was made the 
accused was in Jail at Bijapur. The accused 
is a Pleader living and practising at 
Pandharpur in the Sholapur District, 
and it appears that after hie arrest he 
was taken to the Bijapur Jail because there 
happens to be no Jail in Sholapur. Ia 
connexion with this point the firet thing 
to note is that the notification of 5th 
January, which has been already referred 
to and read, invested all District Magis- 
trates including the Oommissioner of 
Police, Bombay, with the powera of the 
Local Government under subs. (|), 8. 4. 
The notification follows the wording of 
s.. 57 of the Ordinance. It would have been 
very easy to state in the notification that 
the District Magistrates were invested with 
the powers of the Local Government within 
the limits of their respective districts. But 
the Ordinance does rot say this and as it 
stands, it appears to me to mean that every 
District Magistrate is given the powers of 
the Local Government under sub-s. (1), 8, 4, 
without territorial limit. It is of course, a 
well settled principle of construction that 
the courts cannot speculate as to the inten~ 
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tion of the Legislature unless the language 
is fairly capable of different constructions 
or unless the literal construction would 
lead to a manifest absurdity. Speaking for 
myself, and with the grestest deference to 
the learned Ohief Justice, I feel a doubt 
as to whether this can be said to be so, 
It might, I think, be necessary to regulate 
the movements of a person within wider 
limits than a single district, or to regulate 
the user of property situated in more than 
one, And yet in an emergency it might 
not be possible to obtain the concurrence 
of several District Magistrates in time to 
avert the danger. I think it possible there- 
fore that the notification may mean exactly 
what it says. 

But apart from that point, even if one 
isto apply the ordinary Oriminal Procedure 
Code rules as to territorial jurisdiction, I 
am of opinion that the District Magistrate, 
Sholapur, was the proper authority to make 
the order which was made in this case, The 
jurisdiction of courts under the Oriminal 
Procedure Oode ordinarily depends not 
upon the place where the accused happens 
to be at the time the order is made, but om 
the cause of action, ifI may use a conven- 
jent expression which is more commonly 
used in connexion with civil proceedings. 
We have to note the language of s. 4. 
Before making an order the Local Govern- 
ment or the District Magistrate must be 
satisfied that there are reasonable grounds 
for believing that any person has acted, is 
acting, or is about to act, in a manner pre- 
judicial to the public safety. Now in this 
case it seems fairly obvious that anything 
done by this accueed must have been done 
in Pandharpur where he lives and practises 
and anything likely to be done by him 
was presumably likely to be done also 
in Pandharpur within the Sholapur Dis- 
trict. The order clearly could not have 
been made on account of what the ac: 
cused was doing in the jail at Bijapur, 
and in my opinion, the District Magis- 
trate of Bijapur could not have made 
this order. Possibly he could nave made 
another kind of order under the section 
directing the accused to remain in Bija- 
pur or to conduct himself in some parti- 
cular manner within that district. The 
section itself provides that an order 
made is to bs served on the person to 
whomit relates in the manner provided 
in the Code for service of a summons, 
and s. 73 of the Code enables a summons 
to be served outside the local limits of the 
court's jurisdiction. In my -view, there- 
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fore the District Magistrate's order was a 
valid order. 

Mr. Thakor's second point on the merits 
appears to me that the order of the District 
Magistrate was not one which could legally 
have been made under s. 4, We are only con- 
cerned with condition No. 7 ofthe condi- 
tions imposed by the order, because that was 
the only condition which has been broken. 
That condition was that the accused should 
report himself to the officer-in-charge of 
Pandharpur Town Police Station three times 
aday. Thecondition was presumably im- 
posed under cl (d), s, 4, aub-s, (1), of the 
Ordinance which enables a direction to be 
made that a person shall conduct himself 
in such manner, abstain from such acts 
otc, as may be specified in the order, 
Mr. Thakor's argument is that the direc- 
tion which is to be given must have refer- 
ence to the reasons for the order given in 
para. lof the section, that is to say 
there must be reasonable grounds for be- 
lieving that a person has acted, is actin g oris 
about to act, in a manner prejudical to the 
public safety or peace, Therefore, Mr. Thakor 
says the conduct directed must be such as to 
prevent the accused from acting in such 
a manner. Assuming that to be so, I 
can see nothing illegal in the condition 
imposed in this case, which appearsto me 
to come clearly within the terms of s. 4, 
The Local Govarnment, or the District 
Magistrate to whom the powers of the Local 
Government are delegated, isin the best 
position to decide what steps are neceg- 
sary to preserve the peace, and it seems 
obvious that in certain circumstances an 
order toaperson considered to be of a 
dangerous character to reportto the police 
“morning and evening may be a very effec- 
tive method of doingeo. It is to be not- 
ed that one of the conditions imposed in 
this case was that the accused should not 
leave Pandherpur. I think there is no real 
substance inthis point either. 

Another argument put forward by Mr, 
Thakor is of a more fundamental character 
but I think evenless tenable. He main- 
tained that it is not enough for the pro- 
secution to prove that an order has been 
made under the power given by the Ordi- 
nance, and thatthe order has been dis- 
obeyed, but that it must further prove the 
justification for the order. This must be 
done, if necessary andin many cases it 
could only be done by calling the respon- 
sible authority as a witness, How the 
District Magistrate is to find time to deal 
with an emergency ithe is being contin: 
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ually summoned to court to justfy hie 
action, one doesnot know. It would obvi- 
ously be necessary to find some other and 
probably more drastic method of enforcing 
the provisions of the Ordinance than a judi- 
cial trial, But I think this is not a. 
correct statement of the legal position, 
Under s. 4 the District Magistrate and not 
the court has to “be satisfied of the neces- 
sity for theorder. He is the sole Judge 
of that necessity. The reasons that satis: 
fy him may be confidential. In any case 
they do not concern the court trying an 
offence under s. 21. The court has only to 
be satisfied that an orderor direction has . 
been madein accordance withthe provi- 
sions of s. 4 and that it has been disobeyed. 
That is the view taken by the Special Ma- 
gistrate and by the Sessions Judge in 
appeal, Ithink it was the correct view. 

That leaves nothing which can possibly 
call for revision, except the alleged exces: 
sive severity of the sentence, I think in 
none of the numerous cases cited before 
us in the course of the arguments has a 
High Court interfered in exercise of its 
general power of superintendence on such 
a ground as this, According to my experien- 
ce even the power of revision given by 
the Oriminal Procedure Oode is very rarely 
exercised on such a ground alone, I am 
not prepared to say that it never could be 
a sufficient ground for interference under 
8 107, Government of India Act, but I 
do certainly hold, andin this I entirely 
agree with the learned Chief Justice, that 
unless some obvious question of principle 
is involved, we should nor interfere, 
Generally spesking the lower Courts with 
their knowledge of local conditions are 
in s better position than this court to de- 
termine what is a just and reasonable 
punishment. If the punishment awarded 
is in excess of the maximum allowed by the 
law,if it is of a kind forbidden by the law and 
apart from illegality, if itis patently un- 
reasonable, as for instance if the maximum 
sentence were tobe given for an offence by 
a mere boy or for a technical offence or: for 
an offence committed by inadvertence, in 
such cases there might be a good reason 
for interference. But if as in this case 
there is a deliberate breach of a legal order 
by an adult person, an educated man who 
knows perfectly well what he is doing, 
and means io do itp I know no standard 
by which it can be said that any sentence 
not exceeding the legal maximum is ex- 
cessive, Tnese Emergency Ordinances are 
an exceptional form of legislation, Forts 
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anately they are also novel. So there are 
few precedents. 


~- It is not suggested that the sentence in 
this case was out of proportion to those 
generally imposed in similar cases. Mr. 
Thakor pointed cut that the accused is 
ouly alleged to have broken one of the 
seven conditions named ‘in the order, that 
of reporting to the Police. But for any- 
thing we know to the contrary that may 
have beena most important condition. It 
must be remembered that the Ordinance, 
which we have to tuke to be a necessary evil, 
- is not likely to serve its purpose if it is not 
enforced. Deliberate disobedience is not 
therefore a trivial matter, and further it 
may be necessary, as the lower Oourts 
thought it was necessary in this case, to 
make an example of people of influence 
who - defy the Ordinance, lest defiance 
become wide-spread. Itseems to me to be 
no answer to say that all persons disobey- 
ing the Ordinance might be imprisoned 
for six months, and that this might fur- 
nish a stendard of punishment. There are 
obvious limits to the capacity of Govern- 
ment to keep offenders in confinement, 
especially in a time of emergency. The 
suggestion that evidence ought to have 
been placed before the court as to the 
consequences of the accused’s disobedience 
or the consequences that might have en- 
sued if he had not been arrested seeme to 
me impracticable and unwarranted. Itis 
impracticable because ina time of emer- 
-gency the consequences of unchecked 
defiance of orders which the Executive 
holds necessary for the preservation of 
thé public peace are incalculable. You 
cannot in fact isolate the consequences of 
an individual case of disobedience. It 
seems to me to be an unwarranted eug- 
gestion because it doea not appear that 
the prosecution in this case was pressing 
for an exemplary sentence, The matter of 
sentence was left entirely to the discretion 
ofthe court. If the Magistrate thought that 
ı he required further information to enable 
him to determine the proper sentence, he 
might have asked for it, although, if he 
wanted information asto the probable con- 
sequence of the accused's act, it is not 
likely that he would have obtained it: 
Anyhow apparently he did not consider 
further information necessary. Both the 
Magistrate and the Sessions Judge in 
appeal have exercised their discretion, 
and. Iam not prepared to say that they 
-have not done so ina -judicial - manner,- 
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In my opinion, therefore, this application 
should be dismissed. : 

We have no doubt a residuary power of 
superintendence unders. 107, which is not 
taken away by the Ordinance, But it is 
a power of superintendence over the courts 
and not over the Executive: an obvious 
point, which nevertheless, it seemed to 
me, was occasionally overlooked in the 
course of the argument. I am not satisfied 
that the courts in this case have been 
guilty of any illegality or irregularity such 
as to call for interference. 

Nanavati, J —The first point that has 
to be decided arises from the fact that 
the order was served on the accused at 
Bijapur. The order has been passed by 
the District Magistrate of Sholapur, and 
it appears that the accused is a permanent 
resident of that District; I do think that the 
powers conferred on the District Magistrate 
by the Government notification already re- 
ferred to must have reference to the Dis- 
trict of which he is the Magistrate, Section 
30 (1), Oriminal Procedure Code, says : 

“In very District outside the presidency-towns the 
Local Government shall appoint a Magistrate of the 


First Olass, who shall becalled the District Magis- 
trate.” 


It ssems from this quite clear that the 
District Magistrate is such only with re- 
ference to his District, and that his 
powers asa District Magistrate are also 
limited to hia District. He can give 
orders only to persons within his Dis- 
trict, because only they ara subject to 
his juriediction. Tne power of a court 
to serve a summona outside the local 
limits of a courts jurisdiction furnishes 
oo real parallel to the present cass; and 
in any case that power had to be express- 
ly conferred by the Oode, while the 
Ordinance is silent on the point before- 
us. Butin the present case the order of 
the District Magistrate, Sholapur, was with 
reference to 8 person permanently residing . 
within his district, and it was to be obeyed - 
within that district. The only special 
feature is that it was served on the accused 
when he was at Bijapur. If as a matter of - 
fact the accused had not returned to Shola- 
pur, or if when he returned to that district 
he had taken up the position that the order 
served on him at Bijapur was nota legal 
order within the Ordinance, there might 
have been something more tobe said in 
favour of this point. Bat it appears that he 
did attempt to obsy the order fora certain - 
time, and that even at the trial he has not 
taken the point that it was served on him- 
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at Bijapur. In these circumstances it 
seems to me that the service outside the 
district was an irregularity which has 
caused no substantial injustice or hardship, 
and is not such as would call for interfer- 
ence in revision, 

As regards the second point whether the 
order to report himself tothe police three 
times a day was one that could legally be 
made under s. 4 of the Ordinances, it seems 
to methat the Ordinance has given such 
wide powers that it is not competent tothe 
court to go behind the discretion of the 
District Magistrate in that matter. The 
court must assume, until the contrary is 
shown, that the order has been made for.pre- 
venting the accused from acting in a 
manner prejudicial to the public safety or 
peace, That being so andthe disobedience 
being admitted, the offence ia this ca3e is 
complete. 

That brings me to the question of sen- 
tence passed in the case. Here I amin 
the unfortunate position of having to differ 
from the majority of the members of this 
Bench, and asthe most junior member of 
it, it is not without diffidence that I have 
come to a different conclusion. But having 
come to that conclusion, it becomes my 
duty to state as briefly as possible my reasons 
for the visw that I hold. The finding that 
the offence has been committed ie, after all, 
a mere tkeleton of the facts necessary for 
passing a proper sentence. The Ordinance 
itself gives discretion to vary the sentence 
from a nominal fine up to rigorous im- 
prisonment for two yeara and an unlimited 
amount of fine. Therefore it seems to me 
that the Legislature (in this case the Gover- 
nor General) has recognised that offences 
punishable under this section can and 
must vary greatly in gravity. lf the Legis- 
lature had thought that because of excep- 
tional times every offence of disobedience 
to an order must be punished with extreme 
severity, there wes nothing to prevent the 
Legislature from saying so, and enacting 
that every offence under the section shall be 
punishable with so much imprisonment and 
so much fine, Minimum sentences are not 
unknown to the Indian Law, and the most 
well-known example of that is the sentence 
provided for the offence of murder under e. 
302, Indian Penal Code. The Legislature 
has not left it to the discretion of the court, 
if it finds an accused guilty of murder, to 
punish him with anything less than trans. 
portation for life. 

But in this case the Legislature having 
leftthe quantum of punishment to the dis- 
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cretion of the court, if has recognised noś 
only that offences may vary ‘in gravity 
but also that there are no considerations of 
emergency or of public policy requiring 
every offence to be punished with extreme 
severity. It has imposed on the 
court the duty of assessing the gravity of 
the particular offence and has required it, 
by the exercise ofits discretion, to fit the 
punishment tothe crime. That discretion 
the courts are bound to exercise on well- 
known judicial principles. In imposing 
sentence for an offence in any case that 
comes before the courts, they always take 
all the circumstances of the offence into 
account. If in any case the court has not 
sufficiently taken into account the relevant 
circumstances, and has seriously gone wrong 
in assessing the punishment or has not 
exercised any judicial discretion in assess- 
ing the punishment, the High Oourt in its 
power of superintendence does interfere to 
set the matterright. It was suggested by 
the learned Advocate General that the 
power of superintendence does not extend 
s3 far, and he cited the case of Adya Saran 
Singh v. Jagannath (5) in support, but a 
reference to the case of Pigot v. Ali Maham- 
mad Mandal (6) shows that the power 
of superintendence can be used to Bet 
right a!l forms of judicial high handed- 
ness, and I venture to think that under 
this power, if a court has failed to exercise 
its discretion in assessing the sentence, that 
would bea proper ground for interference, 

lf I understood my brother Broomfield 
aright, he also conceded that if a sentence 
was patently unreasonable that might be a 
reason for interferance. With respect I 
agree with that view, and it seems to me 
that the present case clearly comes within 
that description, and that in imposing.the 
sentence that has been imposed, the Magis- 
trate has not proceeded on well-known 
ordinary judicial principles. If this were a 
solitary case the matter might not be of 
general imporiance, however important it 
might be to the particular accused con- 
cerned, But three other cases of a similar 
kind have been called on along with this 
case, in two of which the sentences are even. 
more disproportionate being the maxyimum 
sentences awardable and in which the Ma- 
gistrate has not even discussed the ques- 
tion of sentence or given any reason at all 
for giving the maximum term of imprison- 


(5) 78 Ind. Oas. 39; A. I. R. 1924 All 561; 46 A. 
323; 22 A.L. J. 235; L. R.5 A 49 Rev. : 

(6, 60 Ind. Oas. 325; A. I. R. 1921 Oal. 30; 22 Or. . 
L, J. 218; 48 O, 522 (S. B.); 32 O. L. J. 270, 
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iment for a first offence. Indeed there is 
‘reason to believe that this failure to exer- 
‘cise the discretion vested by the Ordinance 
itself in the courts is so widespread that it 
-is all the more necessary for this court 
-to draw -attention to the need for modera- 
tion and a due sense of proportion in asses- 
sing the sentences, 

In the present case there is one special 
‘feature, namely, that the Magistrate has 
referred to matters outside the evidence, 
‘which, as has been already pointed out, he 
should not have referred to, unless it was 
“merely by way of illustration. I mean his 
reference to the-fact that 
“thirty .youths have recently been run in for taking 
part in the civil disobedience movement in this town”, 


He further adds: ie 

“Tt is influential men like the accused who delude 
these young men and boys intoa false ideal of pa- 
triotiam...... r 

I find myself unable to say that this con- 
pideration not based on any evidencs did 
not influence the Magistrate in imposing 
very heavy sentence that he has impos- 
ed. 
The second point, and it is one of general 
application in other cases of this type, is 
that the accused, in giving a reason for his 
disobedience of the order, stated that he 
felt that it was a humiliating order. Whe- 
ther he considered it humiliating or not, 
it must be conceded that under the Ordi- 
nance it was an offence to disobey it; but 
when he has to be punished for the dis- 
obedience, I thick it is a relevant considera- 
tion whether he disobsyed the order from 
a spirit of defiance and from a desire to 
indulge in activities dangerous to the pub- 
lic peace or because he rightly or wrongly 
felt the order to be humiliating. Sec- 
tion 565, Criminal Procedure Oode, enables 
orders to be passed against persons requiring 
them to report themselves periodically to 
the Police, but euch an order under that 
section can only ba passed against a person 
who,- having been convicted of a serious 
offence like theft or house-breaking, is 
again convicted of a similar offence. In 
practice such an order is rarely passed 
against a person who has not had several 
previous convictions. Similarly, order to 
report to the Police are also passed under 
the Criminal Tribes Act against members 
of such tribes. It is, therefore, clear that 
such orders are ordinarily passed only 
against persons who have been proved to 
be of the very worst character and who in 
fact are the dregs of society. It is not sur- 
prising if an order of that character passed 


against a man of education and good posi- . 
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tion in the town was felt by him rightly or 
wrongly, to be humiliating. And if he 
gives an explanation of his conduct which 
is comparatively innocent, I do not think 
it is right for the court to assume that the 
worst explanation of his conduct that is 
possible must be the true one, Nor is it 
at all easy to understand what activities 
dangerous to the public safety he could in- 
dulge in by neglecting to obey the. order to 
report himself to the Police three times a 
day which he would be unable to indulge 
in if he complied with that order. Ido 
not say that hie explanation justifies his 
conduct, but I do say that it is an import- 
ant factor in considering and mitigating 
ihe sentence, 

Then also we have the fact before us that 
the order in the present case consisted of 
seven parte. Under the first part of that 
order the accused was not to take partin 
public meetings or processions, ete. Under 
the second part he was ordered not to en- 
courage or take ‘part in picketing 
and similar movements. Under the 
third part he was ordered not to 
promote or take part in any movement 
such as the civil disobedience movement, 
These orders indicate the nature of the 
harmful activities of which the sccused 
was likely to be guilty according to the 
information of the executive authorities, 
and seem to have amore direct bearing 
on the question of preserving the public 
safety or peace than the order which he 
has actually disobeyed, namely, that of 
reporting himself to the officer-in-charge 
of the Pandharpur Police Station. It is 
of course conceivable that this part of the 
order was really important for the preserva- 
tion of the public peace and was not simply 
ancillary to the others. Bat if that was so, 
I think it was for the prosecution to prove 
the facts which made its breach a serious 
matter. 

Punishment for disobedience of orders 
of public servants lawfully promulgated 
is not a new thing in the Indian crimi- 
nal system, nor is there anything myste- 
rious in considerations affecting the public 
peace which the courts might not be able 
to understand, s. 188, Indian Penal Code, 
provides for punishing such offences, and 
on looking into the monthly returns of 
criminal cases from the districts during 
the past few months I have found sever- 
al cases under that section in which the 
punishment varied from three weeks’ 
simple imprisonment to six mouths’ rigorous 
imprisonment for disobedience to orders 
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not to take part in meetings or prabhat 
feris, or processions etc., orders of exactly 
the same character as wera given to the 
accused in the present case, It will be 
seen from that section that the punishment 
is there made to vary with the anticipated 
consequences of the disobedience. If the 
disobedience causes or tends to cause 
obstruction, annoyance or injury etc., the 
punishment provided is simple imprison- 
ment for a term which may extend to 
one month or with fine, and if tha 
disobedience causes or tends to cause 
danger to human life, health or safety, 
ete., it is made punishable with imprison- 
ment for a term which may extend to six 
inonthe, or with fine, or with both. It is 
true that under the Ordinance the maximum 
sentence is much higher. I am only 
referring to 8. 188, Indian Penal Code, to 
show that the Legislature has recognized 
that the anticipated resulte of the dis- 
obedience would also be a circumstance 
in mitigation, or it may be, in aggravation 
of the offence. 

When an accused is convicted of theft 
before a court, he is convicted of doing 
something which the law prohibits him from 
doing. If he has stolen something from a 
house, he is lisble under s. 380, Indian 
Penal Oode, to a maximum punishment of 
imprisonment for a term which may ex- 
tend to seven years. But if a man is 
convicted of stealing an umbrella from the 
verandah of a house, I do not think any 
Court would pass the maximum sentence, 
and if it did, I conceive that it would be 
a very good ground for setting the matter 
right in revision if the Appellate Court had 
failed to do Bo. f 

On the materials before the Court in the 
present case the offence seems to have 
been a minor one, which, as far as the 
court could judge, was not likely to lead 
to any serious harm, and might suitably 
have been punished for a first offence by 
a very much smaller punishment; and it 
seems to me that both the lower Oourts 
have failed to exercise a wise discretion 
in awarding and maintaining such a heavy 
sentence. I think the courts have always 
recognized that the sentences they pass 
shall be imposed with moderation, and 
shall be no higher than are justified by 
the necessity of the case, It is perhaps 
not sufficiently recognized that public con- 
fidencein the impartiality and moderation 
of the courts is of great value in itself in 
preserving the public peace, and indeed 
on occasion. it may be of more use than 
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battalions of troops or police. It ig 
necessary in the interests of publie peace 
itself that that confidence should be 
maintained, and it is, therefore, not merely 
from the point of view of the accused in 
the present case, but also from the wider 
point of view of preserving the confidence 
of the public in the fairness and 
moderation of tha courts that it seems 
to me that the present case and other 
cases of which it is a sample are eminently 
suitable for revision. Unfortunately, how- 
ever, as I amin a minority, the question of 
the exact amount of punishment does not 
arise. 


N./A, Rule discharged, ° 
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CALCUTTA HIGH COURT. 
First Oivil Appeal No. 64 of 1931, 
May 24, 1932. 

Guaa anv M. O. Guosz, JJ. 

HARIDAS SADHU KHAN— DEFENDANT 

— ÅPPELLANT 
versus 4 
ISWAR RATNESWAR AND GTHERS— 
PLAINIIFF3— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 96 (8), 
0. XXIII, r. 8,0. XLIII, r. 1 (m)—Order record- 
ing compromise—Appeal from order after passing 
of decree—Maintainability. 

An appeal from an order under O. XXIII, r. 3, 
Civil Procedure Oode, recording a compromise is 
not incompetent merely because it was preferred 
after a decree had been made. Itis not necessary 
to prefer an appeal both from the order and decree 
passed in pursuance ofthe order, Bengal Coal 
Co. Lid. v. Apcar Collieries Ltd. (1), not followed, 
Talebali v. Abdul Aziz (2), followed. 

First Oivil Appeal against an order of the 
Addisional Sub-Judge, Howrah, dated 
the 20th September, 1930. 

Mesers. Basak, Nani Bhusan Mukerji and 
Khagendra Nath Mitra, for the Appellant, 

Messrs Brojolal Chakravarti, Rupendra’ 
Coomar Mitter and Khitindra Kumar Mitra, 
for the Respondents, f 


Guha, J.—This appeal has arisen out of. 
an application under O. XXIII, r, 3, Civil 
Procedure Oode, made by the plaintiff in’ 
8. suit for recording a compromise, The 
suit was instituted by the plaintiff in the 
Court of the Additional Subordinate Judge, 
Howrah, for a declaration that the pro-, 
perties mentioned in the plaint were 
debuttar properties of the idols Sri Sri 
Iswar Ratneswar Kedar Nath Shiva and 
Sci Sri Iswar Sridhar Jiu, and for a further 
declaration that the plaintiff was a shebait 
of the idols, In view of the allegations, 
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made in the plaint that the defendants, 
three in number, had acted in contraven- 
tion of the terms of the shebaitnama, 
dated 20th Juna, 1874, the plaintiff prayed 
that the defendants might be declared 
unfit to continue as shebaits. A permanent 
injuncticn was prayed for preventing the 
defendants from offering any resistance 
in case the plaintiff actéd as a shebait of 
the said idols, and made repairs to the 
temples belonging to the idols. A prayer 
was made by the plaintiff as shebait for 
obtaining possession of the debuttar pro- 
perties, and there was a further prayer 
for accounts to be readered by the de- 
fendantsin the suit. As it appears from 
the, order sheet, the case was pending 
from 1924; on 18th August 1930, when 
it was about to come to a hearing, a re- 
presentation was made to the court by 


the plaintiff and defendants Nos. 1 and 2 


that the parties wanted to come to an 
amicable settlement, and an application 
was filed in court preying for a day's time 
to put in a solenama, 

On that date Pleaders were heard, and 
time was allowed as prayed for. On the 
next date the plaintiff and defendants Nos. 
1 and 2 filed a joint application, stating 
that the solenama had not yet been signed 
by defendant No. 3, and prayer was 
made for a day's further time, to file the 
petition of compromise, The court granted 
timeas prayed for, On 20th August 1930, 
the Pleaders of the parties, presumably the 
Pleaders} sppearing for the plaintiff and 
defendants Nos. 1 and 2, stated to the court 
that defendant No. 3 was unwilling to join 
in the solenama. The case was on that 
date directed to beput up on 23rd August 
1930, for enabling the plaintiff and defen- 
dants No. 1 and 2 to file the solenama, and 
for proceeding ex parte against defendant 
“No, 3 who was absent on that date, viz., 
20th August 1930. The next order recorded 
in the order sheet shows that on 2ird 
August 1930, plaintiffand defendant No. 1 
filed a joint application praying for time 
to file solenama, and this prayer was granted, 
as the last chance and the case was adjourn- 
ed to 25th August 1930, for filing the 
solenama, for ex parte trial against defen- 
dant No. 3. Atthis stage of the proceed- 
ings, on 25th August 1930, the plaintiff 
filed the application under O. XXIII, r. 3, 
Civil Procedure Oode, for recording a 
compromise which, according to the 
plaintiff, had been entered into between all 
the parties to the suit. The defendants 
opposed the application so made by the 
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plaintiff. The objections raised by the- 
defendants have been negatived by the 
lower Oourt. There is no appeal to 
this court by defendants Nos. 1 and 2. 
It is only defendant No, 3 who has pre- 
(After con- 
sidering the evidence his Lordship continu- 
ed). In the above view of the case, regard’ 
being had to the materiais placed on the 
record, we have no hesitation-in coming to- 
the conclusion, that so far as defendant No. 
3 was concerned, he was not a „party to the 
compromise which was entered into as’ 
between the plaintiff and defendants Nos, 1. 
and 2 and which was sought to be enforced 
by an application madeto the court under 
the provisions contained in O, XXIII, r. 3, 
Civil Procedure Code. 

It is necessary to mention that a pre- 
liminary objection was raised on behalf. 
of the plaintiff respondent, as to the main- 
tainability of the appeal to this court, on. 
the ground that no appeal had been pre- 
ferred against the decree that was passed 
in the case, and which had been signed 
before the appeal to this cour; was filed on 
13th January 1:31, It‘would appear that 
the order of the learned Sabordinate Judge 
recording the compromise under O. XXIII, 
r.3 of the Code and directing the drawing 
up of the decree,the order against which this 
appeal is directed, was passed on 20th 
Ssptember 1930. The decree was actually 
signed on 4th November 1930. The appeal 
to this court was filed on 13th January, 
1931. There is no doubt that on the date 
on which this appeal was filed, there was 
the decree passed by the court below, in 
existence; and the preliminary objection 
relates to this that no appeal having been 
preferred against the decree, the appeal 
against the order dated 20th September 
1¥30,made under O. XXIII,r 3 was not main- 
tainable, The objection so raised is based 
upon a decison of this court in the case of 


Bengal Coal Co. Lid. v, Apcar Col* 
lieries Ltd, (1), It appears to us 
that the decision in that case must 


now be taken to be superseded by the 
decision of a Full Bench of this court in 
the case as Talebali v. Abdul Aziz 
(2). The case in Bengal Coal Co.-v. 
Apcar Collieries Ltd. (1), was referred to in 
the coursa of the argument before ths 
Fall Bench and having regard to the 
principle upon which the desision of the 
wee ee Oas. 248; A.I. R: 1926 Cal. 419; 29 Os 


(2) 123 Ind. Cas. 305; A. I. R.1929 Cal. 689; 57 O` 
Cal. 305. (F. B.) 


1013; 340. W. N. 66; 50 O. L. J. 566; Ind. Rul. (1980) 
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Full Bench is based, it isimpossible for us 
to hold thatthe rule laid down in the casein 
Bengal Coal Co, Ltd v. Apcar Collieries Ltd. 


(1) is still good law. It may also be men- 
tioned that the decision in the case reported 


in Bengal Coal Co. Ltd. v. Apear Collieries ` 


Ltd. (1) does not take into account tha effect 
ofe. 96, cl. (3), Oivil Procedure Code,and of 
the statutory rightof appeal given by 0. 
XLIII, r. 1 (m) ‘so far as O. XXIII r. 3 is con- 
cerned. In our opinion after the decision of 
the Full Bench to which reference hus been 
made,an appeal from an order under O.XXIIL 
r.3 is not incompetent if a decree is made 
before the appeal is presented, 

It is not necessary for the party aggriev- 
ed by anorder under O. XXIII, r. 3 of the 
Code to appeal both from the order and 
the decree in order to maintain his appeal 
against the order under O. XXIII, r. 3. We 
overruled the preliminary objection, and 
heard the appeal from order, as preferred 
to this court, on the merits. 

In the result, the appeal is allowed; the 
order of the court below, so far as it relates 
„to defendant No. 3 in the suit, is set aside. 
It will be open to the plaintiff-respondent 
now to proceed with the suit as against 
defendant No. 3 in accordance with law. 
We make no order as to costs in this 
appeal. - 

M. C. Ghose, J.—I agree. 

N./4. Appeal allowed, 


—— 


BOMBAY HIGH COURT, 
Original Oivil Jurisdiction Suit No. 1265 
of 1928 
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WADIA, J. 
MAHOMED HUSSREIN— PLAINTIFF 
versus 
Musammat BAL AISHABAI— DEFENDANT. 


Eaxecutor—Powers and duties of—Lease for ninety- 
gine years with option to purchase—V alidity. 

‘An executor under a will stands in the position of 
a trustee for the parties beneficially entitled to the 
estate, and his principal and primary duty is to 
realise the assets and to administer the estate in the 
best way possible. He isnot competent to grant a 
lease of the testators’ property for a term of ninety- 
nine years ata fixed rent with a condition in the 
agreement that the lessee will have the option to 
purchase the whole or a portion ofthe property at 
any time during the period of the lease fora sum 
of money stated therein, in consideration of the 
improvements effected by him Oceanic Steam 
Navigation Company v. Sutherberry (1) and Jug- 
pring y. Pallonjee (2), relied on. [p. 736, cols. 
1&2. ; 

Mr. P.-B. Vachha, for the Plaintif. 

Messrs. J, H. Vakil and D. N, Bahadur- 


ji, for the Defendante, 
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Judgment —Cne Haji Gulam Mahomed’ 
Ajam died in Bombsy on or about March 
1, 1928, leaving him surviving as his only 
heirs, according to the Sunni Muhammadan 
Law, a widow, two sons and three daugh- 
ters, He left a will dated January 9, 1928, 
of which he appointed his widow and one 
of his daughters his executrices. The will, 
however, has not been proved. The deceas- 
ed died possessed of movable and im- 
movable properties of large value in 
Bombay and in other places The first 
suitis a suit for the administration of his 
estate. The second suit is a mortgage suit 
filed by the Central Bank of ‘India, Ltd., 
for the realisation of their security. The 
deceased was indebted to various creditors 
at the date of his death, the largest of 
whom are the Oentral Bank, Mr. F, E, 
Dinshaw and Ratanji Virpal, all secured 
creditors. This summons has bsen taken 
out by the exccutrices of bis will, firstly, 
for an order that they may be authorised 
to obtain from the bank a sum sufficient 
to pay off the claim of Mr. F. E. Dinshaw 
against the estate of the deceased and there- 
after to enter into an equitable mortgage 
in favour of the bank of ail the properties 
remaining with Mr. Dinshaw, the mortgage 
to comprise “the entire claim” of the 
bank against the estateof the deceased 
and against the executrices; and, 
secondly, for an order authorising the exe- 
cutrices to execute in favour of one: Mr. 
Sulleman Haji Ahmed Umar jointly with 
the bank a lease’ for ninety-nine years . 
of the premises known as “The Davar Hall 
Premises” as per the draft of the lease 
annexed to the affidavit in support of the 
summons, such lease to contain a further 
term referred toin the affidavit. 


There is no dispute about the first 
part of the summons except that the at-- 
torneys for the bank suggested an amend- 
ment of the words “the entire claim” into “all 
claims” of the bank, No objection having 
been raised tothe amendment, the summons 
will be made absolute in terms of prayer 
(1) thereof as ¿m`nded by the court. 

Defendant No. 4in the first suit and de- 
fendant No. 6 in the second suit is Bai 
Khatizsbai, one of the daughters of the de- 
ceassd.She is the only party who has argued 
against the order prayed for in prayer (2) 
of the summons. AH ths other parties who 
are interested to the extent of fourteen 
annas in the rupee in the estate of the 
deceased are agreed that the order should 
þe made and the proposed lease with 
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‘certain alterations santioned. Khatizabai 
is only entitled to a share of two annas in 
the rupee, but she contended through her 
Counsel that the proposed lease was not 
for the benefit of the estate and should 
not be sanctioned. There is a long affidavit 
by the executrices in support of their 
summons, but unfortunately there is no 
affidavit by Khatizabai stating the grounds 
of her opposition. Even in the correspon- 
dence before the summons the grounds 
have not been stated, but her Oounsel 
argued that her objection was threefold : 
(a) that the proposed lease for ninety-nine 
years would hang up the administration 
of the estate of the deceased for that 
period; (b) that the executrices had no 
power to enter into such a lease; and (c) 
that the proposed lease would amount to 
a breach of trust on their part. The lease 
is sought to beentered into in pursuance 
of an agreement arrived at between the 
executrices and the bank on the one hand 
and the said Sulleman Haji Ahmed Umar 
on the other, dated April 11, 1930. In 
order to understand the position it is ne- 
cessary to consider shortly what the terms 
of the proposed lease are, 

The subject matter of the proposed lease 
consists of several bungalows situated at 
Warden Road, Bombay, and known as 
“Davar Hall,” “Villa Berry” and “St. 
Leonards", measuring in all about 
26,000 square yards. The said property is 
one of the properties which were equitably 
mortgaged to the Oentral Bank by the 
deceased. By alease dated September 19, 
1924, the deceased had demised the pro- 
perty known as “Davar Hall” measuring 
about 13,266 square yards to the said Umar 
fora period of twenty-one years commen- 
cing from October 1, 1924, at a monthly 
. Tent of Re. 2,100. The property taxes 
ete, under that lease were payable by 
the lessor. The lessee has put up 
buildings onthe land. Out of the rent 
‘of Rs. 2,100 paid by him nearly Rs. 1,200 
sre swallowed up in taxes, so that the gain 
to the estate in the shape of rent is only 
about Rs. $00 per month. The other bun- 
galows are said to be realising practically 
nothing. Under the agreement referred 
to above the lessce is to surrender the said 
lease and to take a new lease of the entire 
premises measuring about 26,000 square 
yards and consisting of all the bungalows 
from the executrices, the bank being a 
confirming party, for a period of ninety- 
nine years commencing from June 1, 1930, 
‘ata monthly rent of Rs. 4;000. The lessee 
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is to pay all the property taxes under the 
proposed lease. The bank is to give 
credit for the sum of Rs. 8,00,(60 in its 
over-draft account of the deceased, debiting 
the executrices with the said sum of 
Rs, 8,00,000 in a new account with interest 
thereon at 6 per cent, per annum calculated 
with half-yearly rests, and crediting the 
account with the said of Rs, 4,000 per 
montb. Itis to be an entirely independent 
account and the bank is not to havea 
general lien or charge on the premises in 
respect of the other debts and liabilties of 
the estate. The bank is also agreeable to 
have a clausas added that neither the 
executrices nor the estate of the deceased 
are to be liable forany deficit in the new 
account, and that the entire sum in the 
account is to be repaid by the lessee. In 
anticipation of the proposed lease being 
sanc‘ioned, the lessee has been allowed to 
take possession of the premises. According 
to the agreement he is to spend a sum 


`of Re. 3,00,0L0 on repairs and construction 


and he has already spent a largesum of 
money for the purpose, Under the pro- 
posed lease the lessee has the option 
during the period of ninety-nine years to 
purchase the reversionary interest of the 
lessors in the property on the payment 
of the sum of Re. 8,00,000 to the bank, 
the bank not being bound to release the 
property from their mortgage until the 
entire amount due to it under the new 
account is paid off. If during the period 
of the leasethe bank asked the executrices 
to sellthe whole property for Rs, 8,00,000, 
they were bound to do so. They were 
also bound to convey to the lessee or his 
nominee or nominees auy portion of the 
premises ata price to be agreed upon 
between the bank and the lessee. The 
lessee had also the option to purchase the 
reversion of any part of the demised pre- 
mises either on terms agreed upon or at 
a price between Rs. 40 and Rs. 60 per 
square yard fixed either by agreement or 
by reference to arbitration. In the event 
of arbitration the cost thereof was to be 
debited to the new account. 

As I have eaid before, all the parties 
support the proposed lease as being for 
the benefit of the estate, except Khatizabai, 
I do notagree with her contention that 
ly the propceed lease the adminis- 
tration of the estate will be tied up for 
ninety-nine yeare. The account is to be 
an entirely new and independent one, and 
the administration will not be retarded 
in any way. The important question, 
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however,. for the- court to consider is 
whether the. executrices have power to 
enter into such a lease. Unders, 307 (1) of 
the Indian Succession Act an executor has 
power to dispose of the property of the de- 
ceased vested in him,either wholly or in part 
and in such menner as he may think fit, 
Under s. 307 (2) if the deceased was amongst 
others a Muhammadan, the power of the 
executor to.dispose of immovable property 
vested in him ia subject to any restriction 
which may be imposed in that behalf by 


the will appointing him, unless probate has. 


been granted to him and the court makes 
an order in writing, notwithstanding the 
restriction empowering the executor to dis- 
pose of the immovable property in the 
manner permitted by the court. The will 
of the deceased has not been admitted to 
probate, nor has it been stated to the court 
whether there is any restriction on the 
power of leasing under the will, nor whe- 
ther on the other hand any express power 
of leasing has been given to the executrices. 
An executor stands in the position of a 
_ truatee for the parties beneficially entitled 
to the estate, and his principal and primary 
' duty is to realise the assets and to admi- 
nister the estate in the best way possible, 
The point to consider, therefore, is whether 
granting a lease for ninety-nine years which 
an option to the lessee to purcbase the 
reversion in the demised premises or any 
part thereof at any time during the said 
period is an act which can be said to be 
an act of administering the estate in the best 
way. In England an executor cannot give 
an option of-’purchase to the lessee at a 
future time, (see Williams on Executors, 
(12th Edn.), Vol. I, pages. 583 and 565), 
being in this respect in the position of a 
trustee who cannot enter into a contract for 
sale to bind the estate for some years 
afterwards, See Oceanic Steam Navigation 
Jompany v. Sutherberry (1). In that case 
an administrator granted an underlease of 
a lease-hold estate of the intestate at £ 500 
per annum with an opinion of purchase to 
the under-lesgee within seven years at fixed 
price. Jessel, M. R. says in his judgment 
at page 245*:— : 
“buh the question is not whether this was a proper 
rent, but whether it was right to insert an option of 
purchase so as to fetter the exercise of the trust for 
sale by preventing the administrator from selling 
the property to any one but the plaintiffs for a 
period of seven years at a price then fixed.” 
Ít was assumed in that case that the bargain 


(1) (1880) 16 Oh. D. 236; 50 L. J. Oh. 308; 43 L. 
. 748; 29 W, R113, 
~ #Page of (1880) 16 Oh. D—[Hd.] 
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was tha best thet could have been made 
under the circumstances. but James, L. J , 
observes at page 245* theat“it would be most 
dangerous if a trustee could enter into a 
contract for sale binding the. estate for 
some years afterwards, whatever might be the 
alteration in the value of the property,” 8 
trustee being for the purpose in the same 
position as an exesutor or an administrator. 
This case was followed in Jugmohandas v. 
Pallonjee (2), in which the executors of the 
will of a Hindu granted a lease of the land 
in that suit for 999 years with a proviso for 
renewal fro a similar term Strachey, J., ` 
observed at page 7f that “the test is whe- 
ther the lease can be shown to have been 
reasonably necessary for the due adminis- 
tration of the estate,” and it was held that 
it was not. Applying the principle laid 
down in these cases, the question is whe- 
ther the proposed lease by the executrices 
is reasonably neceesary for the due admi- 
nistration of the estate of the deceased. 
On the one hand the claim of the bank 
against the estate will be reduced by 
Ra. 8,00,000, which means a large saving of 
interest, As against that there is a lease - 
for ninety-nine years with an option to 
purchase at a fixed price, or in the evént df 
the purchase of a portion, ata price which 
may hereafter be settled or fixed by arbi- 
tration in which the lessors can take no 
part. It is an option to purchase & property 
which is very favourably situated, which is 
capable of development, and which may 
rise in value. There is no engineer's report 
to guide the court asto the correct valua- 
tion of the property whether Rs. 8,00,000 
is a reasonable price. It was also argued that 
the rent under the existing lease was 
Rs. 2,100 per month, the-net gain to the 
estate being about Rs. 900 per month; 
whereas under the proposed lease the rent 
was Rs. 4,000 net; but the ares of the prë- 
mises intended to be demised is nearly 
double. Considering the scheme as a whole . 
it appears to me to be immediately benefi- 
cial to the estate but Iam not prepared to 
say that a lease for ninety-nine yeara with 
the option to purchase will be béneficial 
in the long run. In my opinion the exe- 
cutrices are exceeding the powers which 
the law hes vested in them by agreeing. to 
the proposed lease. For instance, under 
8.36 of the Indian Trusts Act, a trustee 
cannot without the leave of the court léase 
trust property n a tam exceeding twenty- 
one years, an br- : i iaj 
ga Na ang undér-s. 307 of the Indian 
| fPage of 22 B [fid] N 
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i Succession Act, an administrator cannot 
give a lease for more-than five years without 
the leave of the court. These limits can 
only be exceeded if the court holds that 
the proposed lease is clearly beneficial to 
the estate. Moreover, under s. 307 (2) (iii) 
the lease is voidable at the instance of any 
person interested in the property. Khati- 
zabai is interested in the property, and 
although she has a share of two annas in 
the rupee in the estate, is is open to her to 
oppose the sanction of the proposed lease. 
I may also add that it was held by the 
Appeal Court in the case of Oceanic Steam 
Navigation Company v. Sutherberry (1) to 
which I have referred above, that the mere 
fact‘of any outlay by the under-lessee can- 
not..alter the position of the parties in a 
‘court of equity, even though it may bea 
case of singular hardship upon him. The 
outlay made by Umar on the premises 
‘comprised in the proposed lease stands on 
the same footing. 

The summons in respect of prayer (2) 
thereof, must, therefore, be discharged. 
This is, however, a bona fide application. 
Oosts of. all parties to cowe out of the 
estate, those of the executrices as between 
attorney and client. Counsel certified. 

N. A, Summons discharged, 





OUDA CHIEF COURT. 
.FULL BENCH. 
Civil Reference No. lof 1932. 

$ December 17, 1932, 

Raza, BISHESAWNR Nata AND Suita, JJ. 
Babu GAURI SHANKAR VARMA— 
APPLICANT 
VETSUS 
Tan MUNIOIPAL BOARD,SITAPUR— 
OPPOSITE PARTY. 

U. P. Municipalties Act (II of 1916), ss.2 (7), 128 
(1) (ix)—Person discharging duties as Subordinate 
Judge—Whether can be said to be “carrying on busi- 
ness'-—Subor dinate Judge living in Cantonment area— 
Whether liable for tax on inhabitants under the 


Act. 2 
A person who is discharging the duties of his effice 


as Subordinate Judge cannot be said to be “carrying 
on business ” within the municipal area, within the 
meaning of s.2 (7), U.P. Municipalties Act, and he 
is not liable to tax on inhabitants under s. 128 (1) (ix) 
of the Act if he resides inthe Cantonment and not in 
the municipal area. Lewis v. Graham (1), referred 


to. 

Oivil Reference by the order of the Deputy 
Commissioner, Sitapur, dated the 27th May, 
1932. 

Mr. Nisar Ahmad,for the Opposite Party. 

.dJudgment.—Thie is areference under 
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Sib es the U. P. Municipalities Act! 

B. Gauri Shankar Varme, who was a 
Subordinate Judge at Sitapur, was asses- 
sed by the Tax Committee of the Munici- 
pal Board of Sitapur toa tax of Rs, 85 on 
his salary, which amounted to Rs. 9,120 
per annum. 

His objection was disallowed, and then 
he appealed to the District Magistrate, Sita- 
pur, who made the reference under consi- 
deration, The appeal was based on the 
fact that the appellant resided in the Oan- 
tonment of Sitapur, and was not an inhabit- 
ant ofthe Municipal area, and was not 
therefore liable to the tax in question. 

The learned District Magistrate was of 
opinion that the appellant was carrying on 
business within the Municipal area and s80 
he was liable to the tax in question, Though 
the learned District Magistrate expressed 
this opinion on the point under considera- 


tion, he thought it proper to refer the 
matter to this court. The reference was 
made to this court under these circum- 


stances. 

The tax to which B. Gauri Shankar Varma 
was assessed was 

“a, tax on inhabitants assessed according to their 
circumstances and property"—(See s. 128 (1) (ix) of 
U. P. Municipalties Act 1916). 

The word “inhabitant” is defined in a, 2 
(7) of the Act as follows:— ` 

“‘Inhabitant’ used with reference to a ; local area 
means any person ordinarily residing or carrying on 
business or owning or occupying immovablejproperty 
therein.” 

Admittedly B,Gauri Shankar Varma was 
not residing within the Municipal srea and 
was not owning or occupying any immove- 
able property therein. The question is 
whether in performing the duties of Sub- 
bordinate Judge he was “carrying on. 
business” or not. The learned District: 
Magistrate is of opinion that the word 
“business” is of wide application and can 
embrace any trade, vocation or calling and 
that it was not intended by the Legislature 
to exclude Government servants from the 
application of the expression “carrying on 
business.” Inhis view the Subordinate 
Judge was carrying on business within 
the Municipal area. 

We are not prepared to agree with the 
opinion of the learned District Magistrate 
in this matter, 

The referring order shows that there was 
an exactly similar case before Mr, Oruick- 
shank the then District Magistrate of 
Sitapur, in the year1927, In that case B. 
Jhummsk Lal, Deputy Collector, who 
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„resided in .the Cantonment, appealed 
-against being assessed to the tax in ques- 
tion. Mr. Oruickshank held that B. Jhu- 
mmak Lal’s work as Deputy Oollector 
‘was not “business.” He accepted the con- 
‘tention of B. Joummak Lal, and was of 
opinion that it wes not the intention of 
‘the Act and Legislature to include in the 
term “carrying on business” the work of a 
Government eervant on fixed salary. He 
‘was alsoof opinion thatthe term “carry- 
ing on business” implied something of a 
private or semi-private nature and not 
the work of a Government official. 

We are in substantial agreement with the 
opinion of Mr. Oruickshank, In our opinion 
the appellant was not “carrying on busi- 
ness" withinthe Municipal area in dis- 
charging the duties of his office as Sub- 
ordinate Judge, Sitapur. In Lewis v. Gra- 
ham (1), it was held that a clerk employed 
by a Solicitor at offices!in the Oity of 
London does not “carry on business” there 
within the meaning of the Mayor's Oourt 
Extension Act, 1857, so as to be subject 
to the jurisdiction of the Mayor's Court, 
The following observations were made by 
Lord Ooleridge, O. J, in his judgment in 
that case:— 

' “In acertain sense the defendant was carrying on 
business because he was employed in the city, andif 
the words “carry on business” must be held to extend 
to every: kind of employment the argument of his 
learned’ Counselis wrong. But that is not a fair 
interpretation ofthe words The business must be 
. Some business in which he has control, or acts as 
one ofthe partnersengaged in carrying it on. A 
articular clerk or workman who is engaged about the 
usiness, but has no control over it whatever, eannot 
be said to be carrying on business in the city. That 
would be my opinion if the matter were new. But it 
is not new. There are two casesin the Court of 
Exchequer in which the questions were as to the 
jurisdiction of aninferior court. It was contended, in 
one of those cases that a clerk inthe Admiralty, and 
“in the other that a clerk in the Privy Council carried 
on business within the jurisdiction, In both cases the 
court held that the clerk did not carry on business, 
for the purposes of the respective Acts within the 
jurisdiction, because he was a mere servant employed 
in a department of the State. These cases would be 
directly in point except for the word ‘his’ inthe Acts 
on which they arose. But I think that word makes 
no difference, because the word ‘carry on business’ 
must mean carry on his business,” 


Mathew J., in that case said 


“Tthink the words ‘carry on’ apply to much more 
than mere service,” 


We are clearly of opinion that B: Gauri 
Shankar Varma could not be said to have 
been “carrying on business” within the 
Municipal area in discharging his duties 
as the Subordinate Judge of Sitapur, 

Hence wehold that he was not liabe to 


(1) 1888) 20 Q. B, D. 784 
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the taxin question. We decide the qués- 
tion referred to the Full Bench according 
ly, 


N./a. Order accordingly. 


ee 


BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Suit No. 
1432 of 1981. 
December 11, 1931. 
RANGNEKAR, J. 
PIROJSHAW R. VAKHARIA AND OTAERS 
— PLAINTIFES : 
versus 
BANDEALLI ISMAIL & 00,—. 
DEFENDANTS. 

Bombay Cotton Contracts Act (XIV of 1922)— 
Person in Bombay instructing another in Bombay to 
effect a contract of sale or purchase in New York 
or Liverpool—Whether governed by the Act—Arbitra- 
tion clause in New York or Liverpool rules—Whether 
applies to the contract, i ' 

Where a person in Bombay instructs another 
personin Bombay to effect a contract of sale or 
purchase of cotton in New Yorkor Liverpool, the 
transaction is neither subject to nor governed by 
the Bombay Cotton Contracts Act of 1922 and the 


` bye-laws made thereunder. [p. 741, col. 1) 


When a contract of that kind is made subject to 
the rules of the New York Cotton Exchange or the 
rules of the Liverpool Cotton Association, Limited, 
an arbitration and award thereunder are not a 
condition precedent to the institution of a suit in a 
Court of law for determination of the disputes 
between the parties, [p. 741, col. 2.] 

J. Mehta, 


Messrs. F.u. Coltman and M, 
for the, Plaintiff. _ 

Messrs. Lalji. Goculdas- and J. H, Vakeel, 
for the Defendants. 

dudgment.—tThis case raises a ques- 
tion of someimportance which, Ooirgsel 
tells me, is: not covered by authority. The 
question is, whether when a person in 
Bombay instructs another person in Bom- 
bay to effect a contract of sale or purchase 
of cotton in New York or Liverpool, that 
transaction is subject to and governed by 
the Bombay Ootton Oontracts Act, XIV of. 
1922, and the bye-laws made thereunder.. 
Another question of importance which is 
raised in this case is, whether when a con- 
tract of the kind referred toin question No.. 
l is made subject tothe rules of the New. 
York Cotton Exchange or the rules of the 
Liverpool Ootton Association Limited, the- 
arbitration and award thereunder sre a 
condition precedent to the institution of a 
suit in a court oflaw for determination of’ 
the disputes between the parties, 

There is no dispute as regards the rosin 
facts in the case. The plaintiffs are carry: 
ing on business in Bombay as merchants 
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and commission agents and are members of 
the Hast Indian Cotton Association, Limited, 
and as admitted by Mr. Coltman, are regis- 
tered agents of a member of the Liverpool 
Cotton Association. The defendants also 
carry on business as merchants and commis- 
sion agents in Bombay. It is admitted 
that on February 2, 1931, the plaintiffs 
under instructions of the defendanis pur- 
chased 500 bales of American cotton of 
July 1931 delivery at New York, and on 
February 5, 1931, purchased 500 bales of 
American cotton of July 1931 delivery at 
Liverpool. Thenthere were various trans- 
actions effected by the plaintifis under 
instructions from the defendants for the 
sale and purchase of Broach cotton for 
April-May 1931 delivery. On May 22, 1931, 
the plaintiffa covered the outstanding sales 
of Broach cotton by purchasing a thousand 
bales at Rs. 176-2 per khandi. As to this 
transaction at one stage the parties were at 
issue. But the question now on the 
merits does not survive, As tothe foreign 
transactions the defendants were informed 
of the due date, but failed to put the 
plaintifs in funds in due timeso as to 
take delivery of the cotton purchased, and 
accordingly the said transactions were 
closed ; the one of New York July contract 
on June, 24 and the Liverpool July contract 
on June 30, 1931, And,ss the result of 
these transactions the plaintiffs claim a 
sum of Rs, 11,878 odd from the defend- 
ants. 

“The main defences to the suit are : (1) 
that the suit as regards the New York and 
Liverpool contracts is not maintainable, as 
under the rules and regulations of the New 
York Cotton Exchange and the Liverpool 
Cotton Association, to which the contracts 
werd subject, the holding of arbitration 
sndobtaining an award was a condition 
precedent ; (2) that the said two contracts 
are void in law as contravening the provi- 
sions of the Bombay Cotton Contracts Act, 
1922, and bye-law No, 82 of the East India 
Cotton Association. 

Mr. Vakeel says that the contracts Exs. 
Aand B are subject to the Bombay 
Cotton Oontracts Act,and thattherefore bye: 
law No. 82 of the bys lawa made by the Hast 
India Ootton Association would apply. and 
as the contracts are not in the form given 
in the appendix, the contracts are void. 
He further says that as regards the Liver- 
pool contract, Ex. B, the suit is not 
maintainable, as the holding of an arbitra- 
tion and the obtaining of an award there- 
under is a condition precedent under r, 55 
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of the rules of the Liverpool Cotton Asso- 
ciation Limited. Admittedly both the con- 
tracts, Exs, A and B, were made sub- 
ject to the bye-laws and rules of the New 
York Ootton Exchange and of the Liver- 
pool Cotton Association Limited respec- 
tively, 

Mr. Coltman says that the Bombay Cot- 
ton Contracts Act does not apply, as (1) on 
the terms ofthe contracts the transactions 
between the parties were not transactions in 
cotton (sees. 2and the preamble of the 
Act), (2) no part of the contracts was to be 
carried out in Bombay, and (3) the real 
relationship between the parties is that of 
principal and agent. As to the question 
of arbitration he says that r. 55 of the rules 
of the Liverpool Cotton Association cannot 
apply to this case, as neither the plaintiffs 
nor the defendants are members of that 
Association. Finally he says that if the 
defendants’ arguments are accepted it 
would lead to an anomalous position, as the 
contracts would be partly subject to 
the bye-lawa of the East India Cotton Asso- 
ciation and partly by the bye-laws and rules 
of the New York Ootton Exchange and 
the Liverpool Cotton Association, and this 
would lead to inconvenient results and 
business in American cotton would be ata 
stand-atill. The last argument has hardly 
any force for the simple reason that if as 
the result of my holding that the con- 
tracts in question are governed by the 
Bombay Ootton Oontracta Act business in 
American cotton is hampered, I am not 
concerned with it. The main question is 
what really is the real nature of the trans- 
actions between the parties and secondly, if 
they are governed by the Bombay Ootton 
Contracts Act. 


In order to understand precisely the 
nature of the questions which arise for 
determination, it is necessary to consider 
in some detail the terms of the contracts 
between the parties. Hxhibit E is the 
counter-foil of the contract (Hx. A) 
signed by the plaintifs in respect of tha 
New York contract. Itruns as follows :— 

“According fo your instructions our New York 
Agents have bought on your account the following 
cotton subject tothe rules and regulations of the New 
York Cotton Exchange and subject to the terms and 
conditions of the annexed confirmation note,” 


Then follow the details as to the goods 
purchasad, thedate of delivery, the price, 
the nature of cotton, rate of commission, 
and the following remarks in the remark 
column :— 

“Basis middling American;cotton, Further stipus 
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lations as per official contract of the New York Cot- 
ten Exchange.” 

Exhibit A is the confirmatory note sign- 
ed by the defendants and sent to the plaint- 
iffs. It is addressed to the plaintiffs and 
runs as follows :~ 


“We confirm the purchase made through your New 
York Agents this day on our instructions aaa on our 
account of the following cotton subject to the rules 
and regulations of the New York Cotton Exchange 
and subject to the terms and conditions and at the 
commission mentioned below.” 


Then the same details asin Ex. E are 
set out, and there are certain addition 
al terms printed below these details. Of 
these terms No. 2 implies a liability 
_on the defendants to put the plaintiffs 
in sufficient funds for the purpose of taking 
delivery, in default of which the -plaintifis 
or their agents were authorised either to take 
delivery at their option and sell the cotton 
or close the contract on account and at the 
tisk of the defendants. Term No. 3 refers 
to the payment of margin money, Term 
No. 4 binds the defendants to accept the ac- 
counts signed by the plaintiffs as correct. 
The rest of the terms are not material. The 
Liverpool contract dated February 5, 1931, 
= in the same form and on the same 
erms. 


_It will be seen that there are two transac- 
tions involved in this: (1) defendants em- 
ployed the plaintiffs to transmit an order to 
New York to éfiect the purchase of cotton in 
that market through their agents there: and 
(2) transactions in cotton effected in New 
York by that agent under plaintiffs’ instruc- 
tions given on behalf of the defendants. The 
terms of Exs. B and F relating to the Liver- 
pool contract are exactly the same. There- 
fore the real nature of the relationship is 
that the defendantsemployed the plaint- 
iffs as their agent to carry out certain trans- 
actions in New York and Liverpool. The 
plaintifis carried them out, and are seeking 
to recover the moneys due to them for hav- 
ing carried out the same. In other words 
the plaintiffs’ contract isone of employment 
and their claim is one for indemnity and ex- 
penses. The defendants cannot have any 
rights against the plaintiffs in repect of the 
contract made in Liverpool such as parties 
may have against each other if the contract 
for sale or purchase of cotton were made in 
Bombay. They cannot callon the plaintifis 
to tender delivery ofcotton in Bombay. The 
rules as to clearing house under the bye- 
laws of the East Indian Cotton Association 
cannot obviously apply to this contract. 
Delivery dates would vary as those relating 
to the New York contract would be fixed 
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under the rules and regulations.of the New 
York Exchange, the dates relating to the: 
Liverpcol contract would be under the 
Liverpool rules and the dates of the Bom- 
bay contracts would be under the bye-laws 
of the East India Cotton Association, pay- 
ment would be in accordance with these 
respective rules 8nd bye-laws periodical set- 
tlement etc. would be different. The only 
right which, as far as I can see, the defend- 
ants have against the plaintiffs would be 
a right to call for accounts or claim dama- 
gee for misconduct or perhaps negligence. 
I think, therefore, on this ground alone the 
Bombay Cotton Contracts Act cannot apply 
to these contracts. For the same reason the 
transactions in cotton were not to be car- 
ried cut and could not be carried out in 
Bombay. Section 2 of the Art defines 
ccntract as meaning “a transaction in 
cotton to be carried out in whole or in part 

in Bombay.” Whatis meant is that the 

transaction in cotton is t? be carried out in 
Bombay. That, as I understand it, means 

not that the transaction is entered into or 

made in Bembay, but it is to becarried out 

in Bombay. In the first place the transac- 
tion in cotton which the plaintiffs were to 

put through could only be made in New 

York or Liverpool and that too by a mem- 
ber of the local exchange or asrociaticn, 

Delivery would be there and payment would 

be there and subject to the rules of the 

local association or exchange. Mr. Vakeel 

says that payment to the plaintiffs or mar- 

gin had to be made or paid in Bombay. 

True, but in what capacity? Olearly as the 

defendants’ agent for having put tbrough 
the transaction in cottonin New York and 
Liverpool. Atthe most one may say that 
the contract between the plaintiffs and the 
defendants was one relating to cotton, 
but I am unable to hold that it was » trans- 
action in cotton to be carried out in Bom- 
bay, The remarks in the remark columns in 

Exs. E and F to the effect that further sti- 
pulations are as per official contract of the 

New York Ootton Exchange and of the 
Liverpool Cotton Association respectively 
support the conclusion to which 1 have 
come. 

Finally, I do not think that the Bombay 
Cotton Contracts Act was intended to ep: | 
ply to American cotton. Under theye- 
laws of the East India Cotton Associetion 
there are two kinds of the contracts: for- 
ward and hedge contracts. Bye-law No. 53 
applies to hedge contracts and describes the 
conditions of a valid tender under such con- 
tracts, One of the conditions is that each | 
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bale shall bear press marke in conformity 
With the provisions of the Ootton Ginning 
and Pressing Factories Act, 1925, or the 
law in force for the making of the bales 


in any Indian State. Then the bye law refers 


to and incorporates schedule B. Turning 
to the schedule it will be seen that all such 
contracts refer to and can only be made in 
what I may call Indian cotton. 

Then as regards trading in hedge con- 
tracts there are five kinds of hedge contracts 
given in schedule A and they refer only to 
Indian cotton. Then bye-law No. 66 dealalwith 
forward contracts or delivery contracts as 
they arethere called. Here also one of the 
conditions is identically the same as that 
of hedge contracts and mentioned above. 
This again shows that the dealings were 
intended to be made and refer to Indian 
cotton. It is clear from this that the Act 
does not refer to American cotton at all but 
only tocotton grown in this country, and 
there can be no transaction in Bombay ia 
American cotton under the bye-laws of the 
Bast Indian Ootton Association. In my 
opinion, therefore, the Act does not apply to 
the contracts in suitand bye-law No, 82 
consequently has no application. 

The other question is whether the hold- 
ing of an arbitration and obtaining of an 
award thereunder is a condition precedent 
to the plaintiffs’ right to file the suit. Itis 
conceded by Mr. Vakeel that the claim in 
respect of New York contract is not open 
to this objection. But he insists that the 
Liverpool contract is subject’ to r. 
55 of the rules of the Liverpool Cotton 
Association. That rule specifically makes 
the arbitration and an award under it a 
condition precedent to the institution of 
the suit, and if it applies in the present case, 
Mr. Vakeel’s argument must be accepted. 

In the first place that rule would only ap- 
ply to a dispute between the parties to the 
contract made on behalf of the defendants 
in Liverpool. It is difficult to see how the 
parties to this suit can enforce r. 55, as 
there is nothing to show that any dispute 
arising out of thecontract made in Liver- 
pool had arisen between the parties there- 
to. Then, neither the plaintifis nor the de- 
fendant are the members of the Liverpool 
Association, In answer to Mr. Vakeel, Mr. 
Ooltman admitted that the plaintiffs are the 
registered agents of a member of the Liver- 
pool Association. But that does not alter 
the position. The plaintiffs cannot by them- 
selves enter into a contract for the purchase 
or sale of cotton for future delivery in 
Liverpool, Then the sontract contemp- 
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lated by r. 55 must be made in the man- 
ner and between the persons mentioned in 
r. 45 of the rules of. the Liverpool As- 
sociation. One of the condititions is that 
it must be made on one of the forms of 
contract set ont in Appendix A tothe rules 
of the Liverpool Ootton Association and the 
appropriate contract form must be used by 
the member and sent to the other contrac- 
ting party. That is not the case here. 
There is nocontract here between the plaint- 
iffé and a member of the Liverpool As- 
sociation nor is there any contract between 
the plaintifis and the defendants ot the 
kind contemplated by r, 45. Exhibits A and 
Bare not the contracts to which r. 45 or 
r. 55 can apply. Then under the latter 
rule the suit or action contemplated can 
only bea suit or action in England and 
not in India. I think, therefore, there is no 
substance in the argument. , 

In the result, therefore, there will be a dec- 
ree for the plaintiffs for Rs. 11,878-14-0, with 
interest on Rs. 11,854-14-0 at 6 per cent. 
from July 11, 1931, till judgment; costs and 
interest on judgment at six per cent, till pay- 
ment, costs to include costs of the chamber 
ummons’ for directions. 


N/a. Suit decreed, 





OUDH CHIEF COURT. 
Oriminal Appeal No. 309 of 1932, 
November 22, 1932. 
BISHESAWAR Nata AND NANAVOTTY, JJ. 
EMPEROR—Oompnistnanr —APPELLANT 
versus 
PARAG AND ANOTHEB— ACOUSED— 


RESPONDENTE. 

Criminal Procedure Code (Act V of 1898), ss, 180 to 
182—Continuing offence—Abduction—Jurisdiction— 
Offence, if triable in more local areas than one—Penal 
Code (Act XLV of 1860),3.866—Ingredients of —Absence 
of evidence as to intention and knowledge—E ffect. 

The offence of abduction isa continuing offence 
and when it continues to be committed in more local 
areas than one, it may be enquired into or tried by a 
court having jurisdiction over any of such local areas. 
Badlu Shah v. Emperor (1), Bhagwata v.Emperor (2), 
Emperor v. Govardhan Ridkaran (3) and Emperor v. 
Nanhna Dhimar (4), referred to [p. 743, cols.1 & 2.] 

The essential ingredient of an offence under s 366 
or °366-A of the Penal Code is that the accused 
intended or knew that it was likely that the abducted 
woman might or would be compelled to marry a 
person against her will or that she might or would be 
forced or seduced to illicit intercourse. In the 
absence of evidence as to such intention or knowledge 
on the part of a person, he cannot be held guilty of 
the offence under s. 366, however reprehensible his 
conduct might have beenotherwise. [p. 744, col. 2] 

Oriminal Appsal against an order of the 
Additional Ssssions Judge, Bahraich, dated 


the lst July 1932, 
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_ Mr. G. H. Thomas, Government Advo- 
cate, for the Crown. 

Messrs, B. K. Dhaon and B. N. Roy, for 
the Respondent. i 

Judgment.—This is an appeal under 
8.417 of the Cede of Criminal Procedure 
filed on behalf of the Local Government 
against the judgment of Pandit Tika Ram, 
Additional Sessions Judge of Bahraich dated 
the lst of July 1932 acquitting the accused 
Parag and Sri Ram of offences under s. 366, 
366 (A) and 368 of the Indian Penal Code, 

The story of the prosecution is as 
follows:— 

Musammat Sitala Guria (a Kabar woman 
aged 15 years), was married a couple of years 
ago to Maiku of village Pharuaghat and 
lived with him, her parents lived in village 
Gurhaiya where the accused Parag Guria 
also lived, and the latter was known to 
Musammat Sitala and her parents. One day 
over a year ago in the Hindi month of Katik 
at about mid-day Parag accused came to 
Musammat Sitala and informed her that 
Bijai Saran Mukhia of village Gurhaiya had 
beaten her parents and driven them out of 
the village and that they had gone to 
Lucknow leaving Re. 2 to be given to her 
for her railway fare to Lucknow where they 
wanted her to follow them. Just then 
Maiku the husband of Musammat Sitala 
came to the spotand Parag told him that 
the talk he had just had with Musammat 
Sitala was about her parents and he then 
left the place. Later on in the evening 
Parag accused came to Maiku'’s house and 
told Musammat Sitala on the quiet that she 
should leave the house when all were 
asleep and that her parents wanted her 
very badly in the hour of their tribulation. 
Parag came again at night and took her 
quietly away to his own house in Gurhaiya 
and kept her in his house that night and 
the following day after sun-set Parag took 
her to the Railway Station. On the way 


Bholai Singh and Sri Krishen the husband. 


of theeister of the accused Sri Ram met 
them at a distance of about two miles {from 
Gurhaiya. 
left the party but Bholai Singh accompanied 
Parag and Musammat Sitala to the Railway 
Station. Reaching the Railway Station 
Bholai Singh opened outa box which he 
had with him and insisted upon Musammat 
Sitala wearing the clothes and ornaments 
which he had brought with him. Musammat 
Sitala reluctantly put them on and she and 
Bholai Singh boarded the train, while Parag 
remained behind. The latter's parting 
advice to Bholai Singh was that if anybody. 
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asked who Musammat Sitala was Bholai 
should boldly say that she was his wife. At 
Bara Banki Railway Station Bholai Singh 
and Musammat Sitala chenged trains and at 
10 P. m. they reached Saharanpur and Bholai. 
took Musammat Sitala to the house of Sri. 
Ram accused in the railway lines, Musam-: 
mat Sitala was then told by Bholai Singh: 
that she was abdycted from her house in; 
order that she might be sold in marrisge. 


-On the fourth day of her detention in Sri: 


Ram's house Musammat Sitala had her nose: 
bored with the assistance of the female‘ 
relations in Sri Ram’s house. In this: 
manner Sri Ram detained Musammat Sitala: 
and concealed herin his house for over. 
two months, Bholai Singh after staying. 
for eight days in Sri Ram's house went 
away taking back with him the clothes and: 
ornaments which he had lent to Musammat, 
Sitala to wear during her clandestine, 
journey from Bahraich District to Saharan- 

pur. Sri Ram accused was a railway cabin: 
man at Saharanpur Railway Station. He 

was betrayed by another railway employee. 
who put the Police on his track, and tPolice. 
Constable Shabbir Ali of the Saharanpur: 
Kotwali Police Station discovered Musam-; 
mat Sitala in Sri Ram’s house. Musammat 

Sitala complained to him that she had been: 
detained in his house against her wishes.. 
The constable then took Musammat Sitala, 
and the accused Sri Ram to the Kotwali and. 
lodged areport. The Police investigation: 
was thereupon started and ultimately 

Bholai Singh, Parag Singh and Sri Ram: 
were prosecuted under sa, 366, 366 (A) and. 
368 of the Indian Penal Oode in the court. 
of the Joint Magistrate of Bahraich who: 
committed all three accused tothe Court of 
Sessionat Bahraich. The learned Addi-. 
tional Sessions Judge of Bahraich convicted 
Bholai Singh of an offence under a, 366 of 

the Indian Penal Code and sentenced him 
to undergo 5 years’ rigorous imprisonment 
and he acquitted the other two accused. 
Parag and Sri Ram. The appeal of Bholai 

Singh which he had filed from jail was: 
heard by one of us and summarily rejected 

on the :0th of August 1932. The Local 

Government has filed the present appeal: 
against the judgment of acquittal passed by: 
the learned Sessions Judge in respect of 

the accused Parag and Sri Ram. 

We will take up the case of the accused 
Sri Ram first. The learned Sessions Judge: 
has acquitted Sri Ram on the ground that 
the Court of Session at Bahraich had no. 
jurisdiction totry the offence under s 368 
of the Indian Penal Oode with which Sri 
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Ram stood charged; and he further gave out 
his opinion that if it was desired to prosecute 
Sri Ram for the offence under s. 368 of the 
Indian Penal Ocde, necessary proceedings 
should be taken against him in the court of 
the Sessions Judge of Saharanpur, Heheld 
that the alleged offence under 3.368 of the 
Indian Penal Oode was within the jurisdic- 
tion of the Court of Session at Saharanpur 
and not within the jurisdiction of the 
Oourt of Session at Bahraich and he relied 
upon the provisions of s. 177 of the Oode of 
Oriminal Procedure and upon a ruling of 
the Allahabad High Court reported as Badlu 
Shah v. Emperor (1), 

Section 177 of the Oode of Oziminal 
Procedure merely lays down that every 
offerfce shall ordinarily be enquired into and 
tried by a court within the local limits of 
whose jurisdiction it was committed. The 
attention of the learned Additional Sessions 
Judge does not seem to have been drawn to 
the provisions of 8. 180 of the Oode of 
Criminal Procedure. That section lays 
down that, “Where an act is an offence by 
reason of its relation to any other act which 
is also an offence or which would be an 
offence, if the doer were capable of com- 
mitting an offence, a charge of the first- 
mentioned offence may be enquired into or 
tried by a court within the local limits of 
whose jurisdiction either act was done”. 
Illustration (c) tos. 180 of the Oode of 
Oriminal Procedure states that a charge of 
wrongfully concealing a person known to 
have been kidnapped may be enquired into 
or tried by the court within the local limits 
of whose jurisdiction the kidnapping took 
place. It isthereforeclear in view of the 
express provisions of s. 180 of the Code of 
Oriminal Procedure and the illustration 
given to explain the provisions of that 
section that in the present case the offence 
under s, 368 of the Indian Penal Gode with 
which Sri Ram stood charged could have 
been tried either by the Oourt of Session 
at Bahraich or by the Oourt of Session at 
Saharanpur. Further the provisions of 
cl. (4) of s. 181 of the Oode of Oriminal 
Procedure also support this view of the 
matter. Olause (4) ofs. 181 of the Code of 
Oriminal Procedure runs as follows:— 

“The offence of kidnapping or abduction may be 
enquired into or tried bya court within the local 
limits of whose jurisdiction the person kidnapped or 


abducted was kidnapped or abducted or was conveyed 
or concealed or detained.” 
besn held 


Tne offence of abduction has 
to be a continuing one, and when the 


(1) 81 Ind. Oas. 112; 21 A. L. J. 912; 46 A. 137; A. 1. 
R. 1924 All, 317; 25 Or, L. J. 624; L. R,5 A 50 Or, 
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offence is a continuing one and con- 
tinues to be committed in more local 
areas thanone it may be enquired into 
or tried by 8 court having jurisdiction 
over any of such local areas (see s, 182 of 
the Oode of Oriminal Procedure), The 
ruling of the Allahabad High Oourt 
reported as Badlu Shah v. Emperor (1), has 
has not discussed the provisions of s. 180 
of the Code of Oriminal Procedure and it 
would seem that the provisions of that 
section were not brought to the notice of 
the learned Judge when that case was 
argued before him. In our opinion we can 
got no help or guidance for the decision 
of the question involved in the 
present appeal from this ruling. The 
learned Counsel for the accused Sri Ram 
invited our attention to a ruling of the 
Patna High Court reported as Bhagwata v. 
Emperor (2) in which it was held that 
the High Court had power to quash a com- 
mital order committing an accused person 
to stand his trial in a Sessions Oourt which 
had no territorial jurisdiction at the place 
where the alleged offence was committed. 
In our opinion this ruling does not 
throw any light upon the question 
of law involved in the present appeal. 
He has further invited our attention 
to a ruling reported as Hmperor_ v. 
Goverdhan Ridkaran (3). In this ruling 
Mr. Justice Fawcett of the Bombay High 
Court held that the word “ordinarily” 
occurring in s, 177 of the Code of Criminal 


Procedure meant “except in the cases 
provided hereinafter to the con- 
trary.” Thus this ruling also does not 


support the contention urged on behalf 
of Sri Ram. Itis true that the offence of 
wronglully confining Musammat Sitala 
knowing her to be an abducted person with 
which Sri Ram accused stood charged 
would ordinarily have been tried in the 
Court of Session at Saharanpur but for 
the provisions of ss, 180, 181 and 182 
which also authorise in the circumstances 
of the present case the Oourt of Session at 
Bahraich to try this accused for that 
offence, 


Our attention is also invited to a ruling 
of the Allahabad High Oourt reported as 


Emperor v. Nanhua Dhimar (4), In 
(2) 83 Ind. Oas. 577; 3 Pat 417; 26 Or. L. J. 49; A, I. 
R. 1525 Pat. 87, 


(3) 109 Ind. Oas. 357; 30 Bom. L. R. 387; A.I R. 
1928 Bom. 140; 29 Or. L. J. 533: 10 A.I. R Or. 157 

(4) 131 Ind Cas. 246;'A. I. R. 1931 All. 55; (1930) A. 
L. J. 1485; L. R. 12 A 18 Or. 32 Or. L. J. 690; Ind. 
Rul, (1931) All 358; 53 A 140; (1931) Or. Oas 127. 


744 


this case N and his wife induced R, a 
twelve year old girl to leave Moradabad in 
their company, with intent that she may 
be or knowing thatit was likely that she 
would be forced or seduced to illicit inter- 
course with another person. Later on they 
were joined by D,B and K who removad 

from place to place subsequently 
selling her. All the accused were tried 
at Moradabad and it was held that the 
offence being a continuing one could be 
tried at Moradabad in view of the provi- 
sions of s. 182o0fthe Oode of Oriminal 
Procedure. On the principle laid in this 
ruling the Court of Session at Bahraich 
could have legally tried Sri Ram of an 
offence under s, 368 of the Indian Penal Oode. 

The learned Counsel for the accused Sri 
Ram alsoinvited ourattention to the fact 
that Sri Ram lived in Saharanpur which 
was outside the jurisdiction of the Chief 
Court of Oudhand that the offence under 
8. 368 of the Indian Penal Code with which 
SriRam stood charged could ordinarily 
have been enquired into and tried only by 
the Oourt of Session of Saharanpur and that 
it was not proper for this court to hold that 
the Oourt of Session at Bahraich had jurisdic- 
tion to try SriRam for the offence under 
B. 368 of the Indian Penal Oode. There is 
no force in this contention. The provisions 
ofs. 186 of the Oriminal Procedure Oode 
are inapplicable to the facts of the present 
case, Had any court in the district of 
Saharanpur taken up criminal proceedings 
agrinst the accused Sri Ram in respect of 
the offence with which he is at present 
charged then certainly it might be urged 
withsome show of reason that this court 
should not deprive the courts of Saharan- 
pur of the jurisdiction which they could 
legitimately exercise ; but in the present 
case the proceedings were rightly started 
in the district of Bahraich under the provi- 
sions of s. 180 of the Code of Oriminal 
Procedure and no questionof the applicabi- 
lity ofs, 185 of the Oode of Oriminal 
Procedure arises in the present case. 

For the reasons given above we are 
clearly of opinion that the Court of Session at 
Bahraich had jurisdiction totry the accused 

| Sri Ram foran offence under s. 368 of the 
Indian Penal Oode and that the learned 
Additional Sessions Jadge of Bahraich was 
wrong in holding that he had no jurisdiction 
to try the accuséd. The order of acquittal 
passed in favour of Sri Ram accusei must 
therefore be set asideand we must proceed 
to decide the question of the guilt of this ac- 
cused Sri Ram upon the evidence in this case, 
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(Their Lordships discussed the evidnege 
and proceeded.) The accused has 
offered no evidence in his defence 
and the prosecution evidence thus 
remains unrebutted and unshaken in 
cross-examination and fully proves the charge 
under 8.368 of the Indian Penal Code. 
We, therefore, for the reasons given above 
allow the appealot the Local Government 
against Sri Ram, set aside the order of 
acquittal and instead thereof convict Sri 
Ram Brahman of an offence under s. 368 
of the Indian Penal Code and sentence 
him to undergo 5 years’ rigorous imprison- 
ment. His personal bonds and his sureties 
are cancelled, He must surrender and 
serve out his sentence of 5 years’ rigorous 
imprisonment from the date on which he 
surrenders himself. - 
We now turn to discuss the case o 
Parag. The evidence on the record fully 
proves that Parag Guria abducted Musam- 
mat Sitala from her home by deceitful 
means. The mere act of abduction as 
defined in s. 362 of the Indian Penal 
Code has not been made punishable under 
that Oode. The charge against the accused 
Parag Quriais under s. 366 and 366 (A) of 
Indian Penal Code. The essential ingre- 
dient of an offence under s. 366 or 366 (A) of 
the Indian Penal Oode namely that the ac- 
cused intended or knew that it was likely 
that theabducted woman might or would 
be compelled to marry a person against her 
willor that she might or would be forced 
or seduced to illicit intercourse has not been 
proved against this accused Parag. All 
that has been proved against him is that he 
abducted Musammat Sitala from ker 
husband’s home and left her in charge of 
one Bholai Singh who has been convicted of 
an offence unders. 366of the Indian Penal 
Code and sentenced to 5 years’ rigorous 
imprisonment as we have mentioned above. 
As pointed out by the learned Sessions 
Judge, the intention of this accused Parag 
might have been only to send Musammat 
Sitala to serve as a maid servant at Sri 
Ram's house and that he employed deceitful 
means to gain this end because he thought 
that otherwise she would not agree to leave 
herhome. Whatever the intention of this 
accused Parag may have been, it is not: 
proved clearly upon the evidence on the 
record that he abducted Musammat Sitala 
with the intention or knowledge that she 
was likely to be compelled to marry a 
person against her will cr with the inten- 
tion or knowledge that she might. or would 
be forced or seduced.to illicit intercourse, 
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Musammat Sitala does not make any com- 
?plaint against Parag accused nor does she 
-charge him with any act of illicit intimacy 
with her, In this state of the record we 
are unable to hold that Parag was guilty of 
an offence under s. 366 of the Indian Penal 
-Oode, however reprehensible his conduct 
may be deemed in abducting a married 
woman from her husband's home. The 
learned Government Advocate has not been 
able to. point out tous any evidence on the 
record which would go to show that 
this accused Parag abducted Musammat 
Sitala with the intention and knowledge 
that she would be compelled to marry any 
person against her will or with the intention 
and knowledge that she would be seduced 
or* forced to illicit sexual intercourse. In 
this state of the record we find ourselves 
unable to reverse the order of acquittal 
and accordingly dismiss the appeal of the 
Local Government in respect of Parag. The 


accused Parag is not on bail. He will be 
released immediately. 
N/a, Order modified, 


PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
Civil Appeal No, 103-7 of 1932, 
July 19, 1932, 

Fraser, J. O. anpiSaapupin, A. J. O. 
Musammat KORAN—APekLLANT 
Versus 
BHA) NANAK SINGH AND oTHERs— 


RE: PONDENTS. 
Limitation Act (IX of 1908), Sch. I,- Art. 182 (7)~ 
Instalment decree—Default clause—Interpretation— 
Committal of default—Instalments within time, if can 
.be recovered—Civil Procedure Code (Act V of 1908), 0. 
XI, r. 2—Mention of payment in execution applica- 
tion—Whether amounts to application under 0. 


I, t. 2. 

The default clause in an instalment decree isto be 
interpreted in favour of the decree-holder who is 
always entitled to ignore it as if it was not a part of 
the decree, and take out execution for the instalments 
that are still within the period of limitation. He 
can doso irrespective of the fact thatso far as the 
execution proceedings are concerned, the default was 
made from the very start and that the whole amount 
had become payable. Allah Bakhsh v. Bhawani (4), 
Kishen Chand v. Gopal Singh (5), Raja v. Hazari (6) 
and Kirpa Devi v.tDaswandht Ram (7), relied on. 
Maung Sin v. Ma Tok (8), distinguished. Joti 
Prasad v. Srichand (1), Jalim Chand v. Yusaf Ali 
@), Rai Chand v. Dhando (3) and Har Gopal v. Ram 

achhpal (9), referred to. 

Quære.— Whether the mention of payment in an 
application for execution, amounts to an application 
‘for certifying the payment under O. XXI, r. 2, 
‘Civil Procedure Code, and whether such application 
is subject to any limitation ? 
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Civil Appeal against an order of the Dis- 


‘trict Judge, Peshawar, dated the 28th May, 


1932, 
Mr. Mir Ahmad Khan, for the Appel- 


lant. 
Mr. Mehta Mangal Sain, R. 8. for the Res. 


pondents, 


Judgment. —Respondents were granted 
a decree on the 24ih November, 1927, against 
appellant in the terms of a compromise 
arrived at between the parties. The decree 
was for Rs. 3,500 and costs amounting to 
Rs 497 payable by instalments. The first in- 
stalment of Rs. 500 together with the amount 
of costs or a total of Rs, 997 was to be paidin 
December, 1927 or January, 1928, and the 
balance by yearly instalments of Rs, 500 
each during the said two months in the 
succeeding years. Execution petition was 
presented by respondents on 17th July 
1931 in which it was recited that the first 
two instalments, as fixed by the compro- 
mise, had been paid by the judgment-debt- 
or out of Oourt, and that they sought 
execution for the balance due, e.g., Rs. 2,500, 
They were met with the plea that the 
application was barred by time, which 
involved the further plea that the alleged 
payment of the first two instalments out 
of court was denied. The trial Judge, 
without deciding the question as to whether 
or not the alleged payments were made, 
held the application barred by time on the 
ground that the payments, even if made, 
were made out of Court and could not be 
recognized in the execution proceedings, 
So far as the execution was concerned, he 
keld that default bad been made from the 
very start which gave rise to the limitation 
once for all. This view was not accepted 
by the learned District Judge on appeal, 
who applied para, 7,col. 3, Art. 182, Limitation 
Act, and held that the application could 
proceed with regard to the instalments that 
had not become barred by time, in spite 
of the fact that default had been made from 
the very start, which default made the 
whole amount payable at once. The 
judgment-debtor has preferred a further 
appeal, and as the question at issue is the 
subject of a conflict of judicial authority, 
it has been referred to the Bench for 
decision. 

The conflict of decision has been sum- 
marized in the latest edition of Mitra's 
Law of Limitation, Vol, 2, on pp. 2100- 
21lu2, The result reached by the com- 
mentator is that in case of instalment de- 
crees with a proviso--for payment of the 
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whole amount on -default of any one or 
more instalments, each instalment as it 
becomes due is a claim originating under 
the decree from the date when such claim 
arises, to which cl. 7, Art. 182, would 
always apply, and as regards the whole or 
unpaid balance of the decree, the right to 
recover the same would arise on the occasion 
of each default, though no claim to it has 
been ever made on default of payment 
during the early period after the decree. 
As regards the whole or unpaid balarce 
.of the decree, tha commentator says 
that according to the majority view of the 
„Allahabad High Court in Joti Prasad v. 
Siri Chand (1), Art. 181 appli3a and 
limitation runs from the latest default and 
not the earliest. Tha High Oourts of 
Oaleutta and Bombay (inter alia Jalim 
Chand v. Yusaf Alt (2) and Rat Chand 
v. Dhondo (3), hold the view that in such 
a case a default once made according to 
the terms of the decree at once mekes 
the whole amcunt psyable on a certain 
date, e. g., the date of default, and, therefore, 
under para. 7, col. 3, Art. 182, limitation 
starts once. for ali for the whole amount. 
If an application is time-barred under 
this clause, the decree-holder is not 
entitled to take out execution for 
the instalments §that may be still within 
time, ignoring the default. This view is 
not accepted in the Lahore High Oourt. 
The late Punjab Ohief Oourt consistently 
held that the default clause is to be 
‘interpreted in favour of the decree-holder 
and that he is always entitled to ignore it 
as if it was not a part of the decree, and 
take out execution for the instalments that 
are still within the period of limitation, 
vide Allah Bakhsh v. Bhawani (4) ana 
Kishan Chand v. Gopal Singh (6). The 
same view has prevailed in the Lahore High 
Oourt as poined out by Addison, J., in 
Raja v. Hazari (6). The dictum of Shah Din, 
J, in Kirpa Devi v Daswandhi Ram (7), 
is also to the same effect. This view 
appears to us not only equitable, but also 
perfectly correct acd we have no hesitation 
in following it. 


(1) 112 Ind. Cas. 73; A. I. R. 1928 All. 629; 26 A, L. 


J. 966; 51 A. 237 (F. B) 
2) 86 Ind. Cas. 1051; A, I. R. 1925 Cal. 1012; 54 O, 
14 


(3) 47 Ind. Oas. 313; A, I. R. 1918 Bom. 163; 42 B, 
728; 20 Bom. L. R. 7173. 

4) 131 P. L. R. 1902; 100 P. R, 1902. 

5) 16 Ind. Oas. 842; 6 P. R. 1913; 172 P. L.R. 
1912; 271 P W.R. 1912, 

6) 109 Ind. Cas. 272; 10 Lah. L. J. 332. 

P 36 Ind. Oas, 978; 8 P. R. 1917. 
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It has been urged before us that this 
conflict of authority has been set at res? 
by the pronouncement of their Lordships 
in Maung Sin v. Ma Tok (8), but we agree 
with the learned Ohief Justice of the 
Allahabad High Court that their Lord- 
ships’ pronouncement does not relate to 
the case of a decree where on default of 
payment of any, instalment, the whole 
amount of the money due under the de- 
cree becomes payable. In the case before 
their Lordships, default in payment of any 
instalment entitled the decree-holder to 
possession of certain land, and the learned 
Ohief Justice of the Allahabad High 
Oourt points out that possession of land 
is not within the terms of para. 7, col.3, Art. 
182, Limitation Act, which runs as follows: 

“Where the application is to enforce any payment, 


which the decree or order directs to be made at a 
certain dato * * * w a 


We may point out that the learned Judge ` 
of the Lahore High Oourt has not ap- 
parently considered this point as a matter 
of any. distinction, as we find that in support 
of his view he refers to Har Gopal v. Ram 
Rachhpal (9) as also to Kirpa Devi v. 
Daswandhi Ram (7) and in both these 
cases in default of payment of instalment, 
the decree-holder was to get possession of 
immovable property. Suffice it to say that 
in our opinion the conflict has not been 
set at rest by the pronouncement of their 
Lordships of the Privy Council, but, as 
we have noted above, we are prepared to 
follow the Lahore view in preference to the 
Bombay and Oalcutta rulings. In view of 
the above finding, it is not necessary for 
us to go into the contention raised by 
respondent's Oounsel that the mention of 
payment in the application for execution - 
amounted to an application for certifying 
these payments under O. KAI, r. 2, and 
that such application was not subject to 
any limitation, acontention which is based 
upon the Full Bench ruling of the Allahabad 
High Oourt referred to above. The result 
is that we hold that the decree-holder is 
entitled to take out execution for the in- 
stalments still due which are within time, 
irrespective of the fact that so far as the 
execution proceedings are concerned, the 
default was made from the véry start and 
that the whole amount had become payable 

(8) 101 Ind. Oas. 736; A, I R. 1927 P,O 146; 54 I. A. 
2712; 5 R. 422; 53 M. L. J. 22; (1927) M. W..N. 442; 1 


Luck. Oas. 192; 29 Bom. L. R. 1014; 46 O. L.-J. 123; 
39 M.L. T. 144; 320. W.N. 1; 26 L. W. 751 (P. 


0. hoy oe ae? 
ao 63 Ind. Oas. 664; A. I. R, 1921 Lah, 42; 2 Lah. 
De | 
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after January, 1928. The appeal, therefore, 
fails and is hereby dismissed with costs. 
N/A. Appeal dismissed. 


— 


OUDH CHIEF COURT. 
Criminal Appeal No. 350 of 1932. 
November 11, 1932. 
BisHEsHwark Naty sawp Raza, JJ. 
-- - BHAWANI— APPELLANT 
versus 
EMPEROR— RESPONDENT. 


“Criminal trial~Sentence—Murder—Youth of ac- 
cused, if an extenuating circumstance—Transporta- 
tion for life, sentence of, when to be passed—Penal 
Code (Act XLV of 1860), s. 802. 

“There is no law which justifies a court in not 

assing a sentence of death on any person merely 
fecatse he is young. All persons who can under- 
stand the nature oftheir act are liable to the 
extreme penalty ofthe law. Youth may be a circum- 
stance to be taken into consideration in offences 
where the accused person is not fully able to under- 
stand the nature of his act or has been influenced 
by older persons, but not in a case where a youth 
deliberately murders a small boy for motive of 
greed, being prompted to the crime by his own 
base nature. Sentence of transportation for life is 
imposed only where there are some | extenuating 
circumstances and where sentence of death is not 
necessary in the interestsof the public at large. 
Emperor v: Bhagwan Din (l), referred to. 


Appeal against an order of the Addi- 
ionel Sessions Judge, Bahraich, dated the 
12th Octoher, 1932. 

Mr. Nasirullah Beg, for the Appellant. | 

Mr.G H. Thomas, Government Advocate, 
for the Respondent. 
` Judgment.—Bhawani Kori, aged 20 
years, of Pahalwara in the District of 
Bahraich, has been convicted by the learn- 
ed Additional Sessions Judge of Bahraich 
of an offence of murder under s. 302°: of 
the Indian Penal Ocde and sentenced to 
death subject to confirmation by this court. 
He appeals. The referencein confirmation 
is also before us. 

This is a clear case of a deliberate and 
cold-blooded murder. The charge against 
the accused was that he murdered Ram 
Lal dhobi, a boy of about 10 years of age, 
on the 26th of May, 1932, in Tansiya Nala 
for the sake of his silver ornaments valued 
at Rs. 4-4-0.. Ram Lal was the son of 
Sattan dhobi of Pahalwara. (Their Lordship 
referred to the evidence relating to the 
fact of murder and proceeded) :— 

Ia our opinion the learned Additional 
Sessions Judge and three out of the four 
asseesors were perfecily right in convicting 
the accused under e. 302, Indian Penal 
Code, The learned Judge 
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tenced the accused to death finding no ex- 
tenuating circumstances in the case. 

The appellant's learned Counsel has. 
argued before us that baving regard to 
the age the accused (20 years) the ends of 
justice will be met in this case by sentenc- 
ing the accused to the lesser of two sentenc- 
es allowed by law. Jn our opinion there 
are no extenuating circumstances in the 
case and youth is no sufficient excuse for 
a deliberate and cold-blooded murder. A 
man who isold enough to take part in a 
murder of this kind is old enough to be 
hanged. As pointed out by a Bench of this 
Court in the case of Emperorv Bhag- 
wan Din (1), there is no law which justifies 
a court in not passing a sentence of death 
on any person merely because he is young. 
All persons who can understand the nature 
of their act are liable to the extreme penalty’ 
of the law. Youth may be a circumstance 
to be taken into consideration in offences 
where the accused person is not fully able 
to understand the nature of his act or has 
been influenced by older persons: but not 
in acase where a youth deliberately mur- 
ders a small boy for motive of greed, being 
prompted to the crime by his own base 
nature. Itis not the intention of the Legis- 
lature to reform murderers and the sentence 
of transportation for life is imposed only 
where there aresome extenuating circum- 
stances and where sentence of death is 
not necessary in the interests of public at 
large. f 

The result is that we dismiss the appeal, 
uphold the conviction’ of Bhawani Kori, 
accused and maintain the sentence, We 
direct that Bhawani Kori be hanged by the 
neck till he is dead. 

We should like to note that as the ac- 
cused has been sentenced to death it is 
not necessary to pass any sentence on him 
under s. 394, Indian Penal Code one of the 
two sections mentioned in the charge. 


Appeal dismissed. 
Cas. 80; 7 O. W. N. 767; 32 Or. L. 
R. 1931 Oudh 89; (1930) Or, Cas. 


N/A, o> 
(1) 128 Ind. 
J. 83; A. L 

965. 


BOMBAY HIGH COURT. 
Testamentary Suit No. 4 of 1931, 
June 29, 1931. 

Wana, J. 
GANPATRAO KHANDERO VIJAY- 
KAR— PETITIONE: 
versus 
VASANTRAO GANPATRAO VIJAY- 

KAR— REsPonpEnt, 


Will—Genuineness—Burden of proof of sound mind 
—Legatee taking benefit. 
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Generally speaking the law presumes sanity in the 
testator and where a will is not challenged, it is 
enough for the purpose of establishing the will 
that it was duly executed by the testator that he 
was not a minor, and was otherwise capable of 
making a will under the law by which he was 
governed. [p. 749, col. 1.) 

If the testator’s sanity is disputed, the burden 
of proof lies upon the person propounding the will 
to prove affirmatively that the testator was of sound 
mind at the date of its execution, and that he 
knew, understood and approved of its contents. 
Balkrishna v. Gopikabat (1), relied on. [p. 749, col. 
2. 
Je the insanity of the testator before the date of 


the will is once established, the burden of proof: 


lies on the person propounding the will to show that 
it was made after the testator’s recovery or during 
a lucid interval. If itis not established, or habitual 
insanity does not exist, the burden of proving actual 
insanity atthe date of the execution of the will 
shifts to the person impeaching the will. [ibid] 

Tf the person propounding the will takes an 
appreciable benefit under it, that is an element of 
suspicion, of moreor less weight according to the 
facts of each case, and the burden lies upon him to 
show that it is the will of the testator, and no 
probate can issue unless the court is satisfied that 
the person propounding the will has led sufficient 
evidence which on aclose and careful examination 
removes that suspicion, The same rule also applies 
to other circumstances which create suspicion in the 
mind of the court. [ibid.] 

Tf there is sufficient evidence to displace the 
suspicion, and the will has been made and is 
apparently in proper form, and the evidence of the 
attesting witnesses is trustworthy, it does not lie 
jn the mouth of any party to say that the testator 
ought not to have made such a will, and to attempt 
to re-create another for him. [ibid.] 

In order that a will may be found good itis not 
necessary thatthe testator should have been in 

erfect state of health and that his mind should have 
Been so clear as to enable him to give complicated 
instructions for his will. It is sufficient, if, when 
the will was read out to him and explained to him, 
or also when he reads it himself he was capable of 
understanding that his _instructions in the main 
had been carried out. [ibid] 


Mr. R S Billimoria, (with him Mr. M. C. 

Setalvad). for the Petitioner. 

“Mr, K M. Taleyarkhan,(with him 
Messrs. V. S. Bhandarkar and N. G. Nad- 
karni), for the Oaveator. 

Judgment.—This is a petition for 
probate of the last will and testament of 
Sonabai, wife of Rao Saheh Ganpatrao 

Khanderav Vijayakar, who is the petitioner. 
She died at Bombay on November 26, 1930, 
and her will is dated July 18, 1930. The 
2nd petitioner is the eor-in- law of tle 
deceased andthe Ist petitioner, being the 
husband of their predeceased daughter 
Sundrabai. The petitioners are the execu- 
tora of the will. Sundrabai died in 1925 
leaving a son Vasudeo, who is still a 
minor. The caveator, Vasantrao, is the only 
son of the deceased and the first petitioner. 
In the affidavitin support of his caveat 
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he alleges thatthe will propounded by the 
petitioners is not the will of hia deceased 
mother, that the signature on the will is 
not her signature and that she never 
understood nor approved .of its contents 
asshe was demented andof a weak and 
inert mind since April, 1928, down to the 
date of her death. He further alleges that 
the will was executed under the undue 
influence of the petitioners or either of 
them. 

The will is in the Marathi language 
except forthe attesting clause which is 
in English. It has been attested by- 
Shapurji Edalji Bamji and Moreshwar 
Vinayak Pradhan, two Advocates of this 
court, According to the evidence led on. 
behalf of the petitioners, the first petitioner 
and his deceased wife were at Lonavla in- 
or about June, 1930, and the lst petitioner 
was at the time operated upon in the 
Lonavla hospital in his right hand. At 
that time the deceased conceived the idea 
of making her will,and accordingly she 
wrote out in her own hand certain heads 
of instructions for the preparation of her 
will, Thereafter she asked her husband 
the lst petitioner after he had recovered 
to make a fair copy of the sameasshe her- 
self wrote in a bad hand, but her hus- 
band said that he would do so on their 
return to Bombay. I may here mention 
thatthe lst petitioner stated at first in kis 
evidence that his wife. actually made a 
draft in her own hand, and that on return- 
ing to Bombay ke copied it out word for 
word; but subsequently he said that his 
first statement was a mistake, and that 
whathe did in Bombay was to make out 
a draft will according to the heads of 
instructions written out by his wife in 
Lonavla by following the same as closely | 
as possible. He submitted the fair draft 
of the will to one Narayan Jayakar, a 
managing clerk in the office of Messrs. 
Little & Oo., Solicitors, and he said that Mr, 
Jayakar made one or two verbal altera. 
tions inthedraft, The will was thereupon 
engrossed by thelst petitioner for execu- 
tion. Atthe same time he wrote out his 
own will, and he gave both wills to his 
deceased wife for safe custody. There- 
after he and his wife went by previous 
appointment to the office of Mr. Bamjiin. 
the afternoon on July 18, 1230, for execu- 
tion of boththe wille. Sonabai produced 
her own will from the fold of her “sari”. 
Mr, Bamji found that there was no attesta- 
tion clause at the end, and he accordingly 
dictated one in English to the2nd peti- 
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tioner. The deceased then signed the -will 
as Sonabai Ganpatrao, and it was duly 
attested by Mr. Bamji and Mr. Pradhan. 
The will was not read out to her in Mr. 
Bamji’s office, nor was she. asked whether 
she had read it. itis however, not usual 
to.read out the contents of a will before 
attesting witnesses. Moreover, it is written 
in the Marathi language, and it is clear 
from the evidence that the deceased could 
read and write well in Marathi, and there 
is no reason to believe that the will was not 
read by her at some time before it was 
brought to Mr. Bamji’s office for execution. 

The will is written out on one side of 
several foolscap papers. Each paper is 
initialled in the left corner at the end by 
the two attesting witnesses, and the blank 
spaces at the back have been crossed out 
and initialled by the attesting witnesses. 
The date on the will in Marathi was 
filled in by the 1st petitioner in Mr. Bamji’s 
office at the time There is also an endorse- 
ment atthe foot of the will which has 
been signed by the Ist petitloner and 
attested by the same witnesses. Imme- 
diately after the execution of the will, the 
lst petitioner's will was also executed in 
Mr. Bamji's office and attested by the same 
witnesses. There isa similar indorsement 
at the foot of the will which is signed by 
the deceased Sonabai, and her signature 
has also been attested. All this happened 
about 3p m in the afternoon on July 28, 
1930, in Mr. Bamji's Office, and he kas 
made an entry in respect of the attestation 
in his diary. 

“As I have said before the will has been 
challenged by the caveator. He alleges 
that the willis not that of the deceased 
nor doesit bear her signature, that since 
April 1928, she was not of the sound 
disposing mind necessary for the validity 
of the will, and that she had not sufficient 
capacity to deal with or appreciate the 
dispositions of her property by her will. 
Counsel for thecaveatorin his argument 
cited several cases, English and Indian, 
regarding the execution and proof of wills 
in cases where the will is challenged, but 
the important principles are now well 
settled and may be thus summarised:— 

(1) Generally speaking, the law presumes 
sanity,and where the will is not challenged, 
it is enough for the purposes of establish- 
ing the will that it was duly executed 
by the testator, that he was not-a minor, 
and was otherwise capable of making a. 
mands the law by which he was govern- 
ed. * è i 
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(2) If the testator's sanity is disputed, the 
burden of proof lies upon the person pro- 
pounding the will to prove affirmatively 
that the testator was of sound mind at 
the date of its execution, and that 
he knew, understood and approved of 
its contents (see Balkrishna v. Gopikabai 


(3) Ifthe insenity of the testator before 
the date of the will is once established, 
the burden of proof Jies on the person pro- 
pounding the will to show that it was 
made after the testator’s recovery or during 
a lucid interval. If, however, it is not 
established, or habitual insanity does 
not exist, the burden of proving actual 
insanity at the date of the execution of the 
will shifts to the person impeaching the 
will (See Halsbury’s Laws of Bngland 
Vol. XXVIII, p. 533). 

(4) Ifthe person propounding the will 
takes an appreciable benefit under it, that 
is an element of suspicion, of more or less 
weight according to the facts of each case, 
and the burden lies upon him to show that 
itis the will of the. testator, and no pro- 
bate can issue unless the Court is satisfied 
that the person propounding the will has 
led sufficient evidence which on a close 
and careful cxamiuation removes that 
suspicion. The same rule also applies to 
other circumstances which create suspicion 
inthe mind of the Oourt (see Barry v. 
Butlin (2), Vellasawmy Servat v. Sivaraman 
Servai (3) end Mallappa Ningappa v. Tipava 
Gudadappa (4). 

(5) It there is sufficient evidence to 
displace the suspicion, and the will has 
been made and is apparently in proper form, 
and the evidence ofthe attesting witnesses 
is trustworthy, it does not lie in the mouth 
of any party to say that the testator ought 
not to have madesuch a will, and to attem- 
pt to re-create another for him. (See 
Suna Ana Arunachellam v. Ramaswami 
Chetty (5). 

(6) In order that a will may be found 
good itis not necessary that the testator 
should have been in perfect state of health 
and that his mind should have been so 

(1) 7 Bom. L. R, 175. 

(2) (1838) 2 Moo. P. O. 480; 12 E. R. 1089; 1 Curt. 
634; 46 R. R. 123. 

(3) 121 Ind. Oas. 230;32 Bom. L. R. 511; 571. A. 
96; A. I. R. 1930 P. O. 24; Ind. Bul. (1930) P.O, 38; 
31 L. W. 185; 34 O. W. N. 206; 58 M. L. J. 114;8R. 
179; 51 O. L, J. 150; (1930) M. W. N. 394 (P. 0). 

(4) 128 Ind. Cas. 545; 32 Bom. L, R. 1289; A.L R. 
1930 Bom. 539. 

(5) 35 Ind. Oas. 1; 18 Bom. L. R. 408; 30 M. L.T. 
355; 20 O. W. N. 673; 3L. W. 508; (1916) 1I M. W. N, 
599; 23 O. L. J. 632; 20M, L, T, 50 (P. O.) 
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clear as to enable him to give complicated 
instructions for his will. It is sufficient if, 
when the will was read out to him and 
explained to him, or also as I take it, when 
he reads it himself, he was capable of 
understanding that his instructions in the 
main had been carried out: see Gordhan- 
das v. Bai Suraj (6). 

. Itis the caveator’s contention that the 
will propounded by the petitioners is not 
his mother’s will and that it does not bear 
her signature. Iwill deal with the ques- 
tion of the signature first, The will has 
been attested by two Advocates of this 
Gourt who have given evidence snd sworn 
that they both saw the testatrix sign the 
will in their presence. They are both 
reliable and independent witnesses, and I 
am not prepared to accept the suggestion 
that they -have perjured themselves. I 
accept their evidence, and the fact that one 
of them shares his chambers with the 2nd 
petitioner and the other belongs to the same 
community as the testatrix does not in the 
least detract from its value. Counsel for 
the caveator suggested that the handwriting 
of the signature is not that of the testatrix. 
According to the Indian Evidence Act 
the ordinary methods of proving a disput- 
ed handwriting sre:—{a) under s. 47 by 
calling a person or persons acquainted with 
the handwriting of the person by whom 
the disputed document is alleged to have 
been written or signed (b) under s. 45 by 
calling an expert qualified to express an 
opinion on the disputed handwriting, or 
(c) bya comparison of some or more of the 
admitted or proved specimens of hand- 
writing or signature of the person with the 
handwriting on or signature of the disputed 
document alleged to have been written or 
signed by him. Such comparison must be 
made in accordance with the terms of s. 73 
of the Act. Oounsel for.the caveator said 
that there was a marked difference between 
the signature on the will and some of the 
admitted signatures on documents which 
have been exhibited, and he wanted to call 
an expert in handwriting in support of his 
contention, I have myself carefully ex- 
amined the signature on the will as well as 
well. as on the other documents, and I find 
no appreciable difference between them, 
IL. say “appreciable,” because it is a matter of 
common knowledge that no two signatures 
of one and the same person are exactly alike. 
J did not, therefore, think it . necessary that 
the Court’s time should be further taken 


up by calling expert evidence. It waa also. 


(6) 64 Ind, Cas, 257; 23 Bom, L, R. 1068, 
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pointed out to me that the signature on the 
will is not the full signature of the deceas-, 
ed, her full signature being Sonatai 
Ganpatrao Vijayakar, The will, however, 
begins by giving the name of the testatrix. 
as Sonabai Ganpatrao, and the will is. 
signed accordingly. It was also suggested. 
that the will was subsequently got up.. 
This is a suggestion which like many. 
others made by the caveator rests merely. 
in allegation and has’ not been proved. I: 
hold that the signature on the will is- 
genuine. {His Lordship discussed: 
the evidence as to the insanity of 
the testatrix and proceeded:—] I have, 
already expressed my opinion before- 
that on the evidence led before me. 
I am satisfied that the will propounded by. 
the petitioners is the last will and testa-, 
ment of the deceased. . A reference was: 
made to the decision of the Appeal Court: 


in Mallappa Niavgappa Nati jv. Tipava, 
Gudadappa (4), but in that case there. 
were many elements which created: 
suspicion, one of which was that the 
will itself contained a false statement, 
which the testator could not have- 
made. 5 


The wil) is also challenged by the cavea- ` 
toronthe ground that the petitioners or. 
either of them exercised undue influence . 
on the deceased, In order to prove this 
allegation it is necessary for the caveator . 
to prove that the petitioners were in a- 
position to dominate her mind. The only - 
allegation made in evidence was that the - 
lst petitioner could get her todo as he 
liked by threatening her with another. 
branding. Such an allegation was never. 
even put to the Ist petitioner. There is no 
evidence before me that the deceased was. 
acting under compulsion, and she did not ` 
appear to the attesting witnesses to be. 
acting in that manner. As was observed in 
by Sir Gorell Barnes in Spiers v, English 
(7), the plea of undue influence ought . 
never to be put forward unless the party . 
who pleadsit has reasonable grounds upon 
which to support it. No grounds have 
really been made out by the caveator. It 
was pointed out by their Lordships of the . 
Privy Councilin Bur Singh v. Uttam Singh 
(8) that itis necessary not merely toshow 
that the person propounding the will had 
sah (1907) È. 122 at p. 124; 76 L. J. P, 28; 96 L. T, 


(8) 9 Ind. Oas. 33; 38 I. A. 13 at p. 22; 13 Bom, L. R. 
59; 38 ©. 355; 1 P. W. R. 1911; 15 0. W. N. 177; 13 O. 
L. J. 712; 21 P. L. R.1911; 9M. L. T. 115; (1911) 1M. 
W. N. 86; 8 A. L. J..123; 4 Bur, L, T, 35; 21 M, L. J, 


6; 
100; 21 P, L, R, 1911 (P, O.) 
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the opportunity to exercise undue influence, 
but clear evidence must be led to prove that 
such influence was exercised. The undue 
influence in the case before me is only an 
insinuation on the part of the caveator and 
hasnot been proved. Taking all the evi- 
dence, documentary and oral, into conside- 
ration, there is sufficiens evidence for the 
Court to come to the conclusion.. that the 
testatrix knew what she was doing and was 
‘capable of making a will and understand- 
ing the dispositions of her property which 
she made thereunder. The will, therefore, 
in my opinion, is established, and ought to 
be admitted to probate, 
N./4, Order accordingly, 





OUDH CHIEF COURT. 
Criminal Appeal No. 310 of 1932. 
November 2, 1932. 
Bısnesawag Narn, J. 

RAM ADHIN AND ANOTHES— ACOUSED— 
APPELLANT 
versus 
BMPEROR— OoMPLAINANT— 


ResPonpant. 

Penal Code (Act XLV of 1860), ss. 100,304—Ac- 
cused being attacked by strong adversary with iron- 
bound lathi—Accused striking adversary and killing 
him—Right of private defence, whether exceeded— 
Principles as to exercise of right. 

Where the accused were attacked by a strong 
and powerful adversary who dealt them blows with 
an iron-bound lathi and they in order to protect 
their yeh attacked the deceased and caused his 
death : i 
~ Held, that they could not be convicted under s. 
304, Penal Ocde for exceeding their right of private 
defence, as they were in a predicament when they 
could not be expected tojudge too nicely the weight 
or the effect of the blows dealt by them, and that 
under the circumstances the right of private defence 
extended to the voluntary causing even of death to 
assailant. [p. 752, col. 1. , 

Dictum—“If a man is entitled to protect his own life 
by using a lathi, it is impossible to weigh the force of 
the blows, which he uses for that purpose, as it is said, 
fin golden scales’ and to adjudicate with great nicety 
as to the exact amount of force which would be 
justified.” [ibid.) 

Appeal against an order of the Sessions 
Judge, Unao, dated the 30th July, 1932. 


Mr. S. C. Das for Mr. P. N. Chaudhry 
for the Appellant. 


Mr. H. K. Ghosh, Aesistant Government 
Advocate, for the Crown, 


Judgment.—Four persons, Ram Adhin 
Bhagwandin, Ram Adhar and Lalta were 
committed to the Oourt of Session at 
Unao for trial under s. 302, Indian Penal 
Code for having intentionally caused the 
death of Sheo Gobind Singh on the 6th 
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of February, 1932. The learned Sessions 
Judge disbelieved the prosecution evidence 
in regard to Ram Adhar and Lalta and 
acquitted them, As regards the remaining 
two accused Ram Adhin and Bhagwandin, 
he foundthat they had exceeded their 
right of self-defence and were guilty under 
8.304, Indian Penal Oode, He accordingly 
convicted them under that section and 
sentenced them to undergo rigorous im- 
prisonment for five years each. Ram 
Adhin and Bhagwandin have appealed to 
this court, 

The case for the prosecution, as disclosed 
by the evidence of the prosecution wit- 
nesses, is that there had been enmity 
between the accused and the deceased for 
some years. Sheo Gobind Singh was a 
strong and robust pahlwan who used to 
teach wrestling to one Ram Bishal of 
Sahla, On the 6th of February, 1932 at 
about 8 a. m. Bheo Gosind Singh went to 
the house of Ram Bishal at Sahla and sat 
on a stack of brick3 outside his house. 
Bhagwandin and Ram Adhar accused were 
also seen by Kedar Nath P. W. No, 5 
talking to one another below the chabutra 
of his house near by, Kedar Nath ap- 
prehended that Sheo Gobind Singh and 
Bhagwandin might come to blows. He 
accordingly went to one Har Bawak and exe 
pressed his apprehension to him. There- 
upon he, Sheo Dulare, and Har Sswsk 
went to Sheo Gobind Singh, asked him 
to leave the village and a’so asked 
Bhagvandin and Ram Adhar to go back 
to their houses. Sheo Gobind Singh then 
went and sat on a chabutra of Mahadeoji, 
While Sheo Gobind Singh was sitting 
there, Ram Adhin, Bhagwandin, Ram 
Adhar and Lalta attacked him with their 
lathis and felled him to the ground result 
ing in his death on the spot. When he 
was attacked he ia said to have called out 
“Sala mar legiya”. Ram Bishal P. W. No. 
6 informed P. W. No.1 Jagmohan Singh 
brother of the deceased Sheo Gobind 
Singh, that he had been killed and was 
lying dead near the chabutra of Mahadeoji. 
Jagmohan Singh came to the place and 
dictated to Swami Dayal Patwari the re- 
port Ex. 1 which was sent to the thane 
through ons Mahabir Lodh. (His Lordship 
after referring to the evidence proceeded:) 

Exhibit K copy of the statement of Sheo 
Shahi made before the Police shows that 
he had not stated about Sheo Gobind Singh 
being beaten while he was lyingon the 
ground, So also Ganga Din did not state 
before the Oommitting Magistrate that he 
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had seen Sheo Gobind Singh being beaten 
after he had fallen down. In my opinion 
the evidence about the appeljants shower- 
ing lathi blowson the deceased after he had 
fallen down is discrepant, unreliable and 
hardly probable, When Ram Adhin re- 
ceived the lathi blow at the hands of the 
deceased on his head and it began to bleed, 
he and his brother Bhagwandin in the 
predicament, in which they were, could 
not be expected to judge too nicely the 
weight or effect of the blows inflictzd by 
them. In my opinion taking all the cir- 
cuméatances into consideration, the assault 
made by Sheo Gobind Singh was such as 
‘could reasonably cause inthe minds of the 
appellants the apprehension that griev- 
ous hurt would be the consequence 0! such 
an assault. In such a case unders, 1U}, 
Indian Penal Code, the right of private 
‘defence extended to the volantary causing 
even of death to the assailant. This right 
is of course subject to the limitation con- 
tained in e. 99 that the right of private 
defence in nocase extends to the inflicting 
‘of more harm than it is neceseary to irflict 
for the purpose of defence. The aprel- 
lants being face to face with a strong and 
powerful adversary who attacked them 
with an iron-bound lathi, I find myself un- 
‘able to agree with the learned Sessions 
Judge that the appellants acted in excess 
` of their right of self-deferce. 

In Emperor v. Hira (1), Mr. Justice 
Ryves observed as follows :— 

“If a man is entitled to protect his own life by 
‘using a lathi, it is impossible to weigh the force 
of blows which he uses for that purpose, as it is 
said, ‘in golden scales’ and to adjudicate with great 
nicety as tothe exact amount of force which would 
be justified.” 4 
: These remarks seem to be quite apposite 
to the present case. I am therefore of 
opinion that the appellante having acted 
in the exercise of the right of private de- 
fence, their conviction under 8.304, Indian 
Penal Code is not correct and should be 
set aside. 

I accordingly allow the appeal, set aside 
the conviction and direct that the accused 


be released. 


N/a. Appeal allowed. 


(1) 71 Ind, Cas. 605; 45 All. 250; 24 Or. L. J. 189; 
A.L R. 1923 All, 194. 
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MAĽRAS HIGH COURT. ° 
Second Oivil Appeal No. 631 of 1930. 
December 16, 1931 
WALLER AND KRISANAN PANDALAT, JJ. 
Yeditha BHUPATHI RAJU GARU 
— PLAINTIFF — APPELLANT 
versus, 


NYAPATI SUBBA RAO PANTULU 


GARU—DerFenp.NT—REsP INDENT, 
Madras Local Boards Act (XIV of 1920), ss. 79, 88 
—Intermediate land-holder—Duties and respon- 
sibilities of—Test for determining if a person is 
intermediate land-holder—Annual rent value— 
Decision on appeal by land-holder—Competency of 
intermediate land-holder or tenant to question. 

The question whether a person is an inter- 
mediate land-holder for the purposes of the Local 
Boards Act depends on the definitions and scheme 
of that Act-and not on the definition and scheme of 
the Estates Land Act. [p. 753, col. 1.] 

Although the term ‘intermediate land-holder’ is 
not defined separately in the Madras Local Boards 
Act, it is clear from the context in ss. 79 and 88 that 
he is a person holding land on an under-tenure 
created, continued or recognized by a land-holder 
and may hold with or without right of occupancy. 
The test of being an intermediate land-holder is not 
whether the person is the owner of only the mel- 
waram but whether he holds on an under-tenure 
created, continued or recognized by the land-holder. 
If he satisfies the latter test be is an intermediate 
land-holder though he may be entitled to one or both 
varams. |p. 754, col. 2.] 

The duty of the intermediate land-holder isto pay 


-to the land-holder the land cess as assessed by the 


Collector or on appeal by the Revenue Board if the 
land-holder has paid it, and his right is if the land or 
any part ofit is in the occupation of tenants to 
recover one-half of the land cess attributable to 
their holding from them, and hence a person cannot 
at the same time be a tenant also in respect of the 
land of which he is an intermediate land-holder. [p. 
755, col. 1] 

So far as concerns the determination of the annual 
rent value for the purpose of land cess, the decision 
of the Board of Revenue on appeal, if any, by the 
Jand-holder being final, itis not open tothe inter- 
mediate land-holder or tenant, ifany, to question that - 
determination when required by the land-holder to 
pay yhet is due from them under the Act. [p. 755, 
col. 2. 


Second Civil Appesl against a decree 


‘of the District Judge, East Godaveri, at 


Rajahmundry in A. 8. No. 216 of 19:6, . 

Mesers. V. Ramadoss and K. Subba Rao, 
for the Appellant. 

Mr. N. Rama Rao, for the Respondent. 

Waller, J.—The respondent in this 
second appeal is a land-holder within the 
meaning of the Estates Land Act. The 
appellant, who isa minor inamdar holding 
under him, was found by a Bench of this 
court in a litigation to which he was nota 
party, to be one of his occupancy tenant: 
see Bhupatiraju v. Venkataratnam (1), 


(1) 70 Ind, Oas. 452; A. LLR. 1921 Mad, 629; 41 M, 
L. 3,512; (1921) W, N, N, 821, ; : 
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Up till that time the appellant had 
been treated as an intermediate land- 
holder and land cess had been calculated 
onthe rental paid to him by his tenants. 
The Collector continued to calculate it on 
that basis and collected it from the rea- 
pondent. The appellant not having paid, 
. the respondent proceeded against him 
-under s, 112, Estates Land Act. The result 
was a suit by the eppellant contesting his 
. Tightso to proceed. Putshortly, the suit 
is based on the plea that the case should 
- have been calculated on the comparatively 
insignificant amount payable to the land- 
holder by way of quit rent. The trial 
Court finding that the appellant was a 
tenant and not an intermediate landholder 
within the meaning of 6, 88, Local Boards 
Act, decreed the suit. On appeal, the 
District Judge dismissed it on the ground 
that it should have been brought against 
- the Secretary of State, a ground which has 
not been pressed before us in second 
appeal. 

The short question for decision is whe- 
ther the appellant is an intermediate 
landholder within the meaning of the 
-Local Boards Act. To that question there 
can, I think, be only one answer that he is, 
‘Proviso 1 to the section refers to a person 
who “holds lands with a right of occupancy 
as an intermediate landholder” and that is 
.precisely the position.occupied by the ap- 
pellant, The respondent is therefore 
entitled, under the proviso, to colleet from 
him the whole of the cess he has paid on 
.his holding less one-half of the cess as- 
sessable on the quit rent, 

_ The appellant’s next argument is that, 
if he is an intermediate landholder, he 
cannot be proceeded against as if he were 
.atenant, under the Estates Land Act, He 
relies on a decision of this Court Lakshmina- 
rasimham v. Ramachandra (2), That 
decision was passed with reference 
+o ss. 73 and 74 ofthe old Local Boards Act. 
The explanation recently added to s. 89 
of the present Act, makes it clear that.a 
landholder who proceeds against an in- 
termediate landholder to recover land cess 
under the proviso lto 8, 88 can treat him 
as if he were a tenant withinthe meaning 
of the Estates. Land Act, That probably 


was the intention of the corresponding | 


section of the former Act and itis possible 
to argue that the explanation has not 
altered the law, but explains what it always 
was aud was meant to be. Apart from that, 
` (2) 18 Ind. Cas, 308; 37 M. 319; 13. M. L. T. 204; 
4 M. L, J, 290; (4913) M, W. N, 280, 
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it hardly lies in the mouth of the appel- 
lant, who bases his claim on the decision in 
Bhupitiraju v. Venkataratnam (1) that he 
is an occupancy raiyat, to_turn round and 
plead that he is not. And as Ihave already 
pointed out, the Local Boards Act con- 
templates the possibility of an intermedi- 
ate landholder being a person with-an 
occupancy right in his holding. The appeal 
is dismissed with costa. 4, 

Pandalai, J.—The appellant-plaintifi 
who is a post settlement minor inamdar 
brought a suit before the Sub-Collector 
under s 112, Estates Land’ Act, for a 
declaration that the notice of sale of the 
holding issued at the instance ofthe res- 
pondent zamindar is invalid-as the amount 
of land cess ‘Rs. 33-11-4 for Fasli 1333 fornon. 
payment of which the notice was issued 
was not legally due from him. The Sab- 
Oollector gave the appellant a decrée. 
The zamindar appealed to the learned 
District Judge who reversed that decision 
and dismissed the plaintifi'ssuit, - 

The circumstances which led to the suit 
are as follows: In an ejectment suit between 
the plaintiff and one of his tenants it was 
held by this court in April, 1921, that the 
plaintiff became by the grant of the dar- 
milla inam owner of both varame and that 
therefore, the plaintiff's tenanta are not 
entitled to occupancy rights under the 
Estates Land Act: .Bhupatiraju v. Ven- 
katarainam (1). The general question as 
to the position of minor inamdars like ‘the 
plaintiff was referred toa Fall Bench and 
decided by a majority in the opposite 


sense in March 1922: Brahmayya 
v. Achiraju (3). But of course the 
rights of the parties to the litigation 


in Bhupatiraju v. Venkataratnam (1) 


- will be governed by the decision there- 


in. The present defendant, the zamindar, 
not being a party thereto is not bound 
by that decision. So much for the plaintifi's 
position under the Estates Land Act. 

The Collector acting under the Local 
Boards Act had bean -before 1921 assess- 
ing the land cess on the property on the 
rents paid by the plaintiff's tenants. On 
‘reference by the Tahsildar he decided 
inview of the above conflicting decisions 
to continue that practice. Tne zamindar 
who is bound in the first instance to pay - 
the casstook the matter to the Board of 
Revenue who confirmed the Oollector’s 
decision. Uuders. 86, Local Boards Aci, 


(3) 70 Ind. Oas. 615; A. I. R. 1922 Mad, 373; 45 Mad 
716; (1922) M. W. N. 280; 31M. L. T. 91; 43 M.L, J 


229 (F. Ba). 
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the decision ofthe Board of - Revenue is 
‘final. The zamindar having under e. 88 
- paid the local cess as assessed by the Collec- 
tor for fasli 1333 demanded payment of the 
amount so paid-(less one-half of the amount 
assessable on the Yodi)under the proviso 


` ` Ltothat section from the plaintiff treating 


him as fan intermediate landholder, The 
` plaintiff refused to pay anything more than 
` one-half of the amount agseesable on the 
', jodi on the ground that he is not an 
intermediate Jendholder but a tenant or 
~ raiyat andthe jodi paid by him is the 
rent on which the land cess should have 
‘been assessed. The zamindar issued a 
' notice of sale of the inam, Hence the 
_ suit. 

The question depends on whether the 
land cess on the property should have 
been assessed on the basis ofthe jodi of 
about Rs. 30 paid by the plaintiff to the 

' zamindar as the plaintiff claime, or on the 
basis of the rents received by plaintiff 
from his tenants as the Collector assessed 
it. This depends on whether the plain- 

tiff is an intermediate landholder within 

“the meaning of proviso |, e. 88, Local 

` Boards Act,liable to pay the landholder 

“the whole of the cess paid by him (less 

` one-half of the cess assessable on the jodi) 
ora tenant within the meaning of the 
proviso 2 to that section liable to pay only 
one-half of the costs, 
“The plaintiff-appellant’s argument is that 
' he having been found to be owner of both 
varams and a raiyat under the Estates Land 
` Act, cannot be an intermediate landholder 

within the meaning of proviso 1, e. 88, 
` Local Boards Act, This contention ignores 
` two points, Firstly, it has not been found 

“as between thé present parties.. that the 

_plaintiff'is the owner of both varams. 
Becondly, and this is the more important 
point, the question whether the plaintiff is 

` ań intermediate landholder for the purposes 
~of the Local Boards Act depends on the 
definitions and scheme of that Actand not 

: on'the definitions and scheme of the Es- 
tates Land Act. The definitions -of the 

‘term ‘Isndholder” in the two Acts are 
entirely different. In the Estates Land 
Act 8 landholder is a person owning an 
estate, the term “estate” being itself defined 
in the Act. In the Local Boards Act the 
term “landholder” includes a very much 
larger class of persons including inter alia 
holders of land under raiyaiwari settle- 
ment. In the Estates Land Act theterm 
“raiyat” means the holder of land in an 
estate for agriculture on payment of rent, 
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This term is not used in the Local Boards 
Act, Butthe term “tenant” “is used nd 
defined as including all perscns who occupy 
land under a landbolder orintermediate land- 
holder whether or not they pay rant. 
These differences are due to the two Acts 
not beingin pari materia and therefore 
the application of ideas derived from one 
Actto questions arising under the other 
sre bound to be wholly misleading. The 
Estates Land Act is designed toregulate 
the rights of landholders and raiyats’ in 
an estate as defined by the Act. The . 
taxation provisions of the Local Boards 
Act are designed to raise’ a fund for 
the purpoce cf Liecal Self-Government, 
Therefore s. 78, Local Boards Act, provides 
that land cess shall be levied On ibe 
annual rent value of all occupied lands on 
whatever tenure held. Section 79 lays down 
how the annual rent value is to be 
computed for the various classes of lands 
mentioned in cls, 1 to ` 

The present cage falls under cl.3 which 
deals with all lands not dealt with in cls. 1 
and 2 and says that the annual rent value is 
the annual rent payable to the landholdér 
or intermediate landhoder holding under 
an under-tenure created, continued or re- 
cognized by a landholder together with 
water rate, if any,and in the case of lands 
in the occupation of the owner himself 
or of anyone holding from him free or at 
a favourable rate of rent, the annual rent 
value. shalibe taken to ke the rent ordi- 
narily payable for lands of similar quality 


-in the neighbourhood, together with the 


water rate, if any. Though the term 
‘intermediate landholder” is not separately 
Gefinedin the Act its meaning is. clear 
from. the context in es, 79 and 88. He is 
a person holding land on an under-tenure 
created, continued or recognized hy a 
landholder and msy hold with or without 
right of occupancy. The test of being an 
intermediate landholder is not whether 
the person isthe owner of only the melva- 
ram but whether he holds on an under- 
tenure created, continued or recognized 
by the landholder. If he satisfies the latter 
test he is an intermediate landholder though 
he may be entitled to oneor both varams. 
In Jagannikula v. Manager ofNandigam 
Estate (4), at page 276* it was 
heid that a mortgagee in possession of a 
zemindar’s righis 1s an intermediate land- 
Whether"there is or is not an 
(4) 27 Ind. Cas, 122; 39 Mad. 269; (1914) M. W. N, . 
939; 28M: L. J. 154. í i 

*Page of 39 M.—[Hd.| - j è 
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“intermediate landholder, the annual rent 
value isthe rents payable by tenants, if 
any, together with what might have bsen 
received as rent for lands not let out if 
they had been let out and also the full 
rent of land let out either rent free or 
at a favourable rent. The object is clearly 
to subject to land cess the full rent on the 
property which would have been payable 

_ by the occupants (tenants) to the lan dholder 
as if there had been no under-tenure and 
irrespective of remissions or favourable 
rates of rent granted by the landholder or 
intermediate landholder. 
` The plaintiff isa minor daramilla inam- 
dar, The terms of his grant are discussed 
in Bhupatiraju v. Venkataratnam (1), at 
page 514*. Bpencer, J, describes it as a 
simultaneous grant of the kudivaram and 
& part of the melvaram, The plaintiff 
. being thus a grantee on favourable terms 
of the melvaram, it is idle to contend 
.that hois not holding on an under- tenure 
from the landholder for the purpose of 
the Local Boards Act, and it is for that 
purpose perfectly immaterial whether he 
is also entitled to the kudivaram. In 
both cases he is an intermediate land- 
holder under that Act and is subject to 
the duties and entitled to the rights con- 
ferred on them by the Act. His duty is 
to pay to the landholder the land cess as 
assessed by the Oollector or on appeal by 
the Revenue Board if the landholder has 
paid it, and hisright is if the land or any 
part of itis in the occupation of tenants 
to recover one-half of the land cess attri- 
butable to their holding from them. 

It follows that the plaintiff cannot at 
the sametime bea tenant also in respect 
of theland of which he is an intermediate 
landholder. According to the definition 
of “tenant” he must be a person who occu- 
pies land under a landholder or 
mediate landholder. He must bea pereon 
different from the person under whom he 
holds. It was objected that if the appel- 
lant is an intermediate landholder he 
cannot be proceeded against under the 
Estates Land Act for his dues under the 
Local Boards Act and jor this Lakshmi- 
narasimham v, Ramachandra (2) is relied 
on, That wasa decision under ss. 73 and 
74, Local Boards Act of 1884. Saction 74 
of that Act corresponds to s. 89 of the 
Actof 1920, This case has to bə decided 
ons. 89 as it stood before the amend- 
ment of 1930 which expressly subjects 
intermediate landholders to the procedure 

* Page of 41M. L.J—[Ed] ~ 
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for realization of rents from raiyats 
uader the Estates Land Act, In my 
opinion, the sections even before the 


amendment were intended to have the same 
effect. The decision relied on put too 
narrow 8 construction on the words when 
it held that the powers given by old 
8.74 cannot be used except against raiyats 
as defined in the Estates Land Act. The 
object and intention ofs. 74 of the Act, 
1884, and of the corresponding s, 89 of 
the Act of 1920, is to make the Proce- 
dure for realization of rents in force for 
the time being applicable to the realization 
of amounts due respectively under both 
the provisos to s. 73 of the Act of 
1884, corresponding tos, 83 of the Act of 
1920, 

Itremains only to add that so far as 
concerns the determination of the annual 
rent value for the purpose of land cesa, 
the decision of the Board of Revenue on 
appeal, if any, by the landholder being 
final, itis not open to the intermediate 
landholder or tenant, if any, to question 
that determination when required by the 
landholder to pay what is due from them 
understhe Act. The learned District Judge's 
grounds for dismissing the suit were 
that the Oollector assesed the lands 
wrongly ata larger figure than was due; 
that the defendant, as the agent of the 
collected more from the 
plaintiff than was really due; that the 
defendant cannot impeach the assessment 
under the lawas he has done all that 
was open tohim under the Act, that the 
plaintiff cannot get back the sum from the 
defendant; that the plaintiff should and 
could sue the defendant's principal, i. e., 
the Government to pay to him the excess 
collected from him, The learned Judge 
was in errorin thinking that the plaintiff 
had paid the amount demanded to the 
defendant. 

From what I have said it follows that 
the above views are incorrect though the 
learned Judge’s conclusion that the plain- 
tiff's suit is unsustainable is correct. I 
agree to the order proposed. 


N, K./a, Appeal dismissed, 
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PRIVY COUNCIL, 
Appeal from the Patna High Oourt. 
November 22, 1932, 
Lorp Werienut, SIR Grores LOWNDRS 
i AND SIr Dinspan MOLLA. 
NARESH MOHAN THAKUR AND OTHERS 
—ÅPPELLANTE 
ü Versus 
BRIJMOHAN MISRA AND OTHERS 
— RES PONDEN TS. 

Civil Procedure Code (Act V of 1908), s. 151—Suit 
for declaration and damages-- Postponement of trial 
of issue asto amount of damages after determination 
of liability— Propriety—Inherent powers of court. 

Where, in a suit by a riparian owner against an 
‘upper riparian owner fora declaration of plaintiffs’ 
right to uninterrupted supply of water and for damages 
for injury suffered by the plaintiffs by a dam put up 
by the defendants, the trial Court ordered that the 
determination of the issue as to the amount of 

i damages may be postponed until after the issue of 
the liability had been determined, but the High 
Court dismissed the claim for damages on the 
ground that the plaintiffs should have proved at the 
trial the amount of damages suffered up to the date 
‘of the filing of the suit: 
- Held, that the order made by the trial Judge was 
a most reasonable and proper order to make, well 
within the inherent jurisdiction of the court in 
‘determining how the suit should be conducted, and 
the High Oourt acted wrongly in dismissing the 
claim for damages. [p. 757, col. 1; p. 758, col. 2.) 
Mr. J. M. Pringle, for the Appellants. 
‘Mr. Hyam, for the Respondente. 


* Lord Wright.—This appeal raises only 
one question, which is avery narrow one, 
‘though of considerable importance. The 
‘sole’ matter for determination here is 
‘whether the High Oourt at Patna were right 
‘in dismissing the appellants’ claim to 
‘recover damages from the respondents. 
‘The claim was dismissed in toto, and the 
respondents have contended before their 
Lordships that the order of the High Court 
‘dismissing in toto the claim for damages 
was correct. The rest of the order of the 
‘High Oourt is notin any way brought in 
issue before their Lordships. In all other 
respects, except as to costs, the High Oourt 
‘affirmed the decree of the Subordinate Judge 
‘of Bhagalpur. 

_ The appellants and the respondents are 
riparian owners on the river Belasi. The 
appellants, who were plaintifs in the 
action, are the lower riparian owners on that 
stream, and the respondents are the. upper 
riparian owners. 

Theclaim in the action was that the 
respondents had erected a dam on their 
part of the stream, which had the effect of 
interfering with the flow of the stream down 
to and through the portion belonging to the 
appellants and inthat way have interfered 
with their rights as riparian owners and 
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caused them loss or damage. The claim. in 
the action, which is contained in the plaint, 
rais2s the issue of fact and claims a declara- 
tion that the plaintifs were entitled to the 
free and uninterrupted supply of water, and 
an injunction to restrain the defendants 
from putting up & dam across the river 
Belasi, or obstructing the free flow of water 
in any other manner, and, furthermore, to 
pass a decree for Rs. 10,350 as damages for 
the injury suffered by the plaintiffs, and also 
to pass a decree “for further damage till the 
removal of the dam and that the amoant of 
actual damage may be ascertained in a 
subsequent stage of the suit and a decree 
may be passed for thesame on taking 
requisite court- fee.” That was the prayer 
in the action, and issues were framed by the . 
Subordinate Judge, of which Issues Nos. 13 
and 14 are material, Iseus No. 13 ia: “Did 
the crops of the plaintiffs suffer on account of 
the construction of the disputed dam.” 
Issue No, 14 is; “Are the plaintiffs entitled 
to get any damage frem the defendants? If 
s0, how much?” 

The ecase-obviously involved a very long 
and intricate examination of the facts and 
involved avery prolonged calling of wit- 
nesses. Jt appears that at the trial twenty- 
one witnesses were called for the plaintiffs, 
the appellants, and twenty-six witnesses 
for the defendants, the respondents, At the 
end of the evidence of the first witness 
called by the plaintiffs they filed a petition, 
which isset outin the record, in these 
terms; ‘Petition filed by plaintifis praying 
that the evidence regarding loss apd 
damages be allowed to be reserved for the 
present and till afterthe decree is passed 
in this suit.” On that an order was made 
on the same date as the petition. The peti- 
tion shows “that, during the course of the 
cross-examination of witness No.1 of the 
plaintiffs on the matter of the extent of loss 
and damages sustained by the plaintiffs in 
consequence of want of water for irrigation 
and the failure of the crops, it has been 
suggested that it would be convenient to 
reserve the determination of the said matter 
at this stage to save loss of time if the 
plaintiffs be not successful in their suit. 
That the plaintiffs accordingly humbly prey 
that the evidence regarding the above be 
allowed to be reserved for the present and 
till after the decree is passed in the su`t.” 
On that an order was made accordingly, as 
appears from the record, which, after refer- 
ring to the petition, adds: “Prayer allowed." 
That is the only reference to the order, sad 
there is nothing in the record to show that 
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«that order was made after it had been 
objected’ to on the part of the defendants. 
It was certainly -a most reasonable and 
proper order to make. It was well within 
the inherent jurisdiction of the court 
in determining how the suit should be 
conducted, and their Lordships cannot 
find any trace anywhere thatthe defend- 
ants, the respondents, at éhe time objected 
to that order being made. The trial pro- 
ceeded on the basis of that order.. No fur- 
ther evidence as to damage was called; 
at least, their Lordships have not discover- 
ed, and their attention has not been called 
toany further evidence as to damages. 
At the close of the prolonged and very 
complicated trial the Subordinate Judge 
of Bhagalpur gave judgment. The judg- 
ment is very interesting, very long and 
very complete. He finds that the plaintiffs’ 
claim succeeded. Their Lordships need 
only refer to the very end of his judgment 
as being a matter material on this appeal. 
In para, 11 the judgment proceeds thus: 
“The 13th issue relates to the crops of the 
plaintifis having suffered on account of 
the construction of the Bandh, Ithas been 
established by evidence that the villages 
named inthe plaint produce paddy. Paddy 
must suffer if there is not sufficient water. 
The crops will therefore suffer if the means 
ofirrigation is stopped.” Then para. 12 
says: “The 14th issue related to damages 
suffered by plaintiffs. On the side of 
plaintiffs a large number of sale certificates 
have been filed to show that the tenants 
could not pay rent and their holdings 
were sold for arrears of rent. The kamat 
lands will also suffer by want of irriga- 
tion, and the zamindar_ will also suffer 
damage in respectof bhaoli lands. I find, 
therefore, the plaintiffs have suffered 
damage and they are entitled to recover 
the same from the defendants. They can- 
not, however, get damage as claimed in the 
plaint without the same being determined. 
They may get the amount determined by 
filing the petition, and the amount £o 
determined shall be recoverable by them. 
They are also not allowed costs in this 
suit onthe amount claimed in the plaint 
but they will get costs in proportion to 
the amount determined.” The order pro- 
ceeds to declare: “The right of the plaint- 
iffs to uninterrupted flow of water from the 
Belasi is declared, and it is further 
ordered that defendants have no right to 
put up adam across the sgaid river so as to 
stop or diminish the flow of water to the 
villages lower down.” Ji orders the defend- 
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ants to remove the dam within a month 
and it grants a permanent injunction in 
the terms prayed for by the plaintiffs. 
Then it proceeds, and this isthe part which 
is material for the purposes of this appeal: 
“Plaiotiffis are held entitled to recover 
damages, the amount whereof to be here- 
after determined. For the purposes of 
costs to be assessed at this stagethe value 
of the land isheld to be Rs. 9,000, and 
the costs and damage will be awarded on 
the same being determined.” That is the 
judgment of the Subordinate Judge. The 
respondents then appealed to the High 
Court at Patna, and they lodged a very 
long memorandum of appeal dealing very 
minutely with the various facts of the 
case relating tothe course of the river 
and the obstruction tothe river and the 
flow of water, Of all the heads, amounting 
to forty-seven in this lengthy memorandum, 
their Lordships have only been referred 
as relevant to theappeal, to head 13, which 
complains “that the finding of the court 
below that plaintiffs’ crops suffered by 
reason of obstruction complained of and 
they are entitled to damages is not correct.” 
That being the memorandum of appeal 
lodged by the respondents in the High 
Court, the matter was heard at some con-. 
siderable length in the High Oourt, and the. 
Judges of the High Oourt delivered a 
judgment, which was again very complete, | 
dealing with all the disputed facts, 
relating to the actual obstruction com- 


plained of and confirmed the findings 
of the Subordinate Judge, and their 
Lordships’ attention has >not been 


drawn to any respect in which they departe 
ed from the findings of the Subordinate 
Judge; but at ths end of their judgment 
the High Court proceeded to deal with the 
question of damages in a passage which 
commences: “There remains the question 
of damages.” Thejudgment of the High 
Uourt sets out certain paragraphs of the 
plaint, and then it proceeds, ' Prayer (d) 
is asfollows.” Then it sets out the terms 
of the prayer,which has already been set out 
in this judgment. The judgment proceeds to 
quote the terms of the Subordinate Judge's 
ruling on the J4th issue, a passage which has 
been already referred to, and then it pro- 
ceeds as follows: “Itis difficult to under- 
stand why the question of the amount of 
damages already suffered should not have 
been decided. The evidence in proof of 
damages is inadequate.” Then it sets out 
various statements from the evidence, 
and it proceeds to criticise the evidence 
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asit appeared infact in the record. Then 
it proceeds: “Admittedly no papers have 
-been filed to show the usual income from 
the kamat lands. This should have been 
‘filed before the hearing of the suit. In 
the plaint there is a prayer to decree the 
damages already suffered. It is only in 
regard to future damages (until the 
removal of the dam) that there isa prayer 
-for subsequent agsessment. In my opinion 
the plaintiffs should haveproved by pro- 
per-evidenceat the trial the amount of 
damages actually suffered up to the date of 
the-filing of the suit, This they have failed 
to do, and their prayer for damages must be 
dismissed.: Their Lordships disregard the 
two remands for further investigation 
which were made before the final decree 
was drawn up, and which are not material 
in thisappeal. The final decree was in this 
form: “It is ordered and decreed that 
this appeal be dismissed’—that is to say, 
theappeal of the respondents from the 
judgment of the Subordinate Judge—“and 
the decree of the court below be, and the 
same is hereby confirmed.” Then come 
these words, which are crucial for this 
appeal to their Lordships’ Board: “with this 
variation only, that the plaintiffs’ claim for 
damages be dismissed. It is further order- 
ed and decreed that the plaintiffs shall get 
one-half the costs of the proceedings at 
the trial in the Court of first instance and 
in the first hearing of this appeal in this 
court; but they shall get their whole costs 
of the proceedings subsequent to the first 
order of remand in this court. It is further 
ordered and decreed that the defendants 
shall bear their own coste.” As has been 
already said, it is from those words varying 
the decrée of the Subordinate Judge that 
this appeal is brought, and that is the 
only issue. Their Lordships have carefully 
examined the record and they have found 
nothing in the record which tbrows any 
light upon the matters which are the 
subject of this appeal beyond what has 
been set out in their judgment. ‘Their 
Lordships are unable to find that there was 
any justification for the course taken by 
the court in allowing the appeal from the 
Subordinate Judge to the extent of that 
variation. An explanation, if it is necess- 
ary toseek for explanation, of the course 
taken hy the High Oourt may be that they 
had not their attention drawn to the peti- 
tion and order made on the 12th May, 
1974, to which their Lordships have 
` already referred. Even so it might appear 
that a less drastic course might have been 
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taken than to exclude the appellants frone 
aby right to recover damages at all for the 
wrong committed to their rights as riparian 
owners, It haa been found by the Sub- 
ordinate Judge, and affirmed by the High 
Court, that such a wrong was committed 
and that some damege, whatever the 
damage may be, has flowed from it, and, 
that being 60, their Lordships see no 
reason at all to criticise or attack the order - 
which was made postponing the determina- 
tion of the issue of the amount of damages 
until after the issue of liability had been 
determined by the trial Judge and by the 
High Oourt, The course adopted by the 
Subordinate Judge in so postponing this 
issue appears to their Lordships to have 
been a very usual, a very proper and very 
convenient course and, in all the circum- 
stances of this case their Lordships 
can come tonoother conclusion than that 
this part of the judgment of the High 
Court was made in some way under in- 
advertence and that their error must be 
corrested. 

In their Lordships’ opinion this appeal 
must be allowed and the order of remand 
dated tke 5th June, 1928, and the decree 
dated 24th June, 1930, of the High Oourt 
set aside in so far as they vary the decree. 
of the Subordinate Judge by decreeing that 
the plaintiffs’ claim for damages be dis- 
missed, and also in so far as they deal 
with the appellants’ costs in the proceedings 
at the trial in the court of firat instance 
and in the first hearing of the appeal in 
the High Court by awarding to the appellants“ 
only half of their costs. In their Lordships’ 
opinion that part of the order and decree of 
the High Oourt should be set aside and the 
order of the Subordinate Judge be restored in 
so faras it has been varied, that is to say 
that part of the order which is to this effect: 
“The plaintiffs are declared entitled to 
damages, the amount whereof will hereafter. 
be determined.” The matter will accord- 
ingly be remitted to the court below to 
give effect to this judgment of their Lord- 
ships and the appellants will have not. 
only one half of their costs of the proceed- 
ings inthe trial Court and of the first’ 
hearing of the appeal, but the whole of 
guca costs, and the appellants will have 
the costs of this appeal. Their Lordships 
will humbly advise His Majesty accordingly,’ 

Solicitors for the Appellant :—Messrs,. 
Watkins & Hunter. 

Solicitors for the Respondents :-—Messrs, 
Barrow Rogers & Nevill, 

A, Appeal allowed, 
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` OUDH CHIEF COURT. 
Application No. 29 of 1931, 
| September 26, 1932, 
Wazir Hasan, O. J., AND Raza, Je 
HAR CHARAN SETH—DRFENDANT — 
JUDOSENT DEBTOR—APPLIOANT 


versus 
MOHAMMAD AZIZULLAH—PLAINTIFE 
#—DROREE-HOLDRR— OPPOBITE PARTY, 

Civil Procedure Code (Act V of 1909),.0. V, r. 27 
—Oudh Civil Rules, rr. 188, 140, 1,2—Service of 
summons on public servant—Personal service—Refusal 
to accept—Effect—Declaration of -due service and 
examination of serving officer, whether essential. 

Under O. V, r. 27, Oivil Procedure Code, the 
court has a discretion in the matter of effecting 
service of summons on a public’servant through the 
head of the office in which he is employed and 
r. 138 of the Oudh Civil Rules has not the effect 
of taking away this discretionary power. Further, 
the special procedure with regard to service of 
summons on a public servant through the head of 
the office in which he is employed will not neces- 
sarily apply to a case where a public servant is 
summoned as a defendant. 

Where a summons is returned tothe court which 
issued it the declaration required by r. 19 isim- 
plicit in the circumstances attending the service of 
the summons on its return to the court which had 
issued it, An entry inthe record ‘defendant suffi- 
ciently served’ isa sufficient compliance ¿with O, V, 
r. 19. 

The examination of the serving officer ‘is also a 
matter of discretion with the court and omission 
to examine him dses not necessarily vitiate the 
service of summons. ay 

Application for revision of an order of 
the Judge, Small Cause Oourt, Lucknow, 
dated the 21st November 1931, 

Mr. B. K. Dhaon, for the Applicant. 

Mr. Ghulam Hasan, for the Opposite 
Party. f oe 

dudgment.—This an application under 
B. 29 of the Provincial Small Oause Oourts 
Act, 1887, against the order of the Judge of 
the Small Oauss Oourt, Lucknow, dated the 
2lst of November, 1931, The order in 
question is an order under which an appli- 
cation praying for setting aside an ex parte 
decree dated the 7th of May 1931 was 
rejected, 


The applicant was the defendant in the 
suit in which the ex parte decree was passed 
in favour of the plaintiff of that suit for a 
sum of Re. 579-12. 

In support of the present application 
three points were urged before us by the 
learned Oounsel for the applicant, 

(1) That the defendant being in the 
Bərvicə of the Hast India Railway 
Administration and thus a public servant 
the servise of summons should hava been 
mads on him through the head of the office 
in which he is employed. In supportof the 
contention provisiong of r. 27 of Ọ, V of the 
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Oode of Civil Procedure and ofr. 138 of the 
Oadh Oivil Rules were relied upon and a 
decision of the High Oourt at Allahabad in 
Wazir Khan v. Naqui Zawar (1) was cited. 

Now in this particular case it is found 
by the court below that the service of the 
summons was actually madeon the defend- 
ant personally though he refused to accept 
the delivery of the summons. The general 
rule-as regards the service of summons on a 
defendant is r.9 of O.V of the Oode of 
Oivil Procedure and r. 27 invests the coart 
with a discretion to effect ssrvica of the 
summons on a public servant in the manner 
provided by that rule. The exercise of the 
discretion is diracted to be made on a 
balance of convenience. Rule 138 of the 
Oadh Oivil Rules has not the effect of taking 
away this discretionary power from the 
court. Indeed it only lays down that a 
summons to a public servant 

“shall ordinarily be sent to the head of the office in 
which he is employed.” 

We are satistied that a personal and direct 
service of the summons on the defendant 
was more convenient and proper in the 
circumstances of the case Rule 140 of the 
Oudh Oivil Rules is another rule in subordi- 
nation tor 27 of O, V ofthe Code of Civil 
Procedure and that rule clearly prescribes 
the procedure of issuing a summons direct. 
to a public servant. Rule 142 of the Oudh 
Oivil Rules, makes it perfectly clear that 
the special procedure with regard to service 
of summons on a public servant through 
the head of the office in which he is 
employed will not necessarily apply toa 
case where a public servant is summoned as 
a defendant. We have carefully read the 
judgment in the Allahabad case cited above 
and are of opinion that it is inapplicable to 
the facts of this cass, The contention ig 
therefore, rejected. 


The second point urged in support of the 
application is that the provisions of O. V, r. 
19, of the Code of Oivil Procedure and of 
7,120 of the Oudh Oivil Rules are not 
complied with inasmuch as the court 
charged with the service of the summons 
did not record a declaration that the 
summons had been duly served. We are of 
opinion that there is no substance in this 
argument, We think that the declaration 
required by r., 19 is implicit in the 
circumstances attending the service of the 
summons on its return to the court 
which had issued it. Further the 
court seized of the case clearly record- 


(1) 1Ind, Cas, 163; 6 A.L, Jp 45, 
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‘ed in its first day's proceedings of the 
trial of fhe case. 

“defendant sufficiently served." 
oe accordingly reject this contention 
also, 

‘It “was lastly contended that r. 19 of 
O: V, of the Code of Civil Procedure has 
not been complied with also in the matter 
of the ‘verification by an affidavit of the 
serving officer and his examination on oath. 
We. think that this argument is also 
without eny substance As a matter of 
fact there is a verification by the affidavit 
of the serving officer and the examination 
of the serving officer is again a matter of 
discretion with the court. In the circum- 
stances of the case we are satisfied that 
the omission to examine the serving officer 
on oath has not resulted in any injustice 
to any of the parties in the case. 

It may be noted that none of the points 
urged in this court were urged in the 
lower Oourt in support of ihe application 
for setting aside the ex parte decree. 

The application was also resisted by the 
plaintiff on the ground of bar of limita- 
tion and the lower Oourt framed an issue 
in respect thereof but did not decide it, 
We are of opinion that the application is 
barred by limitation under Art. 164 of the 
First Schedule of the Indian Limitation 
Act, 1908, The finding of the lower Court, 
with -which we have agreed in the pre- 
ceding portion of this judgment, is that 
the summons wes duly served. The starting 
point of limitation under the third column 
of the said Article is therefore the date 
of the decree. The decree was passed on 
. the 7th of May, 1931. ‘The application to 
set aside the ex parte decree: was made 
on the 15th of July, 1931, more than 39 
days after the expiry of the period of limita- 
tion prescribed by column 2 of the Article, 

The application is, therefore, dismissed 
with costs, 


N/a. Application dismissed. 





PRIVY COUNCIL. 
Appeal from Patna High Court. 
November 22, 1932. 
Lord TeMLIN, Lorn TRANKERTION AND Sip 
LANOELOT SANDERSON. 
Raja KIRTYANAND SINGH AND 0TBERS 
i — APPELLANTS 
versus 
Raja PRITHI CHAND LAL CHAUDHURY 
— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 48—‘Sub- 
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sequent order’, meaning of ~Order for payment agaist 
receiver in another suit, whether ‘subsequent order'—~ 
Limitation Act (IX of 1908),s. 15—Stay of execution 
by injunction or order, what constitutes, 

The subsequent order referred to in s. 48, Civil Pro- 
cedure Oode,must be (i) an order in the suit in which 
the decree is made, and (it) an order which directs 
payment by the debtor or the suréty of money in 
respect of the judgment debt. Anorderfor payment 
made ona Receiver in another suit concerning the 
judgment-debtor's ptoperties in the absence of the 
judgment-debtor or his surety isnot such an order 
as is contemplated by s, 48 (1) (b), Oivil Procedure 
Oode. [p. 762, col. 1.] ; 

Where, after a person had obtained a decree against 
another, a Receiver was appointed for the judgment- 
debtor's properties in another suit and on an ap- 
plication made by the decree-holder in the latter suit 
for permission to levy execution against the property 
in the hands of the Receiver the Court ordered that he 
should wait for some time and it appeared that there 
was in fact no application for execution pending in 
the former suit at the time when the application for 
permission wasmade: ` 

Held, that the order made in the latter suit was not 
in any sense a stay of the execution by injunction or 
order within s, 15, Limitation Act, and the decree- 
holder was not entitled to exclude the period during 
which that order was in force in computing the 
period for a subsequent application to execute the 
decree. [p. 762, col. 2.3 


Sir Dawson Miller, K.C.and Mr. S. Hyam, 
for the Appellante, 

Messrs. A. M. Dunne, K. C. and Wallach, 
for the Respondents, 

Lord Tomlin, J.—This is an appeal 
from a decree of the High Oourt at 
Patna, which affirmed an order dated 19th 
September, 1£27, of the Court of the Sub- 
ordinate Judge of Monghyr. 

The question arises in this way, On 
the Ist April, 1914, a decree was made 
in certain rent suits by which by consent 
the present appellants, or their predeces- 
sors, obtained a decree for Rs, 1,84,521, 
besides further interest thereon at 4 annas 
per cent, per month, 

It was provided by the decree that the 
plaintiff should not take out execution of 
the decree until March, 1915, Bo that there 
was 4 year’s suspension. 

The present respondent was a consent- 
ing party to the decree in his capacity as 
surety. The result of that apparently is 
that the decreecan under s. 145 of the 
Civil Procedure Oourt be executed against 
him as though he were a party to the suit 
and the principal debtor. 

Having obtained that decree, the plaint- 
iffe made s number of applications for exe- 
cution, 

The first was made on the 23rd June, 
1915, and apparently was struck off on the 
24th June, 1916, withoutthere being any 
satisfaction of the decree. . 

A second application was made on the 
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10th September, 1918, and that again was 
struck offon the 25th March, 1919, without 
any satisfaction of the decree, 

A third application was made on the 
10th April, !91¥; but in the meantime 
the defendants in the rent suits who 
apparently were, or claimed to ba, interest- 
ed in the Srinagar Raj, as one of their 
principal assets, had a suit commenced 
against them by a lady of the family, the 
nature of which does not very clearly 
appear but which was evidently a suit 
for the protection of the property in the 
interesis of the family. 

In the course of.that suit apparently in 
January, 192, a Receiver was appointed, 
and on the 3let January an application 
was made in that suit by the appellants 
in the absenca of the judgment-debtors 
and of the eurety, which resulted in an 
order in that suit for payment of Rs. ¥,UC0 
half-yearly by the Receiver in that suit to 
the appellants in respect of their judgment 
debt in the rent suite. 

In fact, the Receiver paid nothing. 

On the 24th February, 1920, the third 
application for execution in the rent suits 
which was up till that moment pending, 
„was struck out. About this time it appears 
that at the instance of the Receiver in the 
Raj.suit the proceedings in the rent suits 
were. transferred from Monghyr, where 
they had theretofore been conducted, to 
- Bhagalpur where the Raj suit was pro. 
ceeding; and presently an application was 
made by the appellants in the Raj suit 
asking in effect that either the Receiver 
might pay their debt,-or that they might 
levy execution on the property of the Raj 
in the hands of the Receiver. 

That application seeme to have come 
before the Subordinate Judge on many 
occasions, and on each occasion he saw 
fit to postpone decision and ultimately, 
according to the order sheet, on the 16th 
September, 1922, he made an order that 
the appellants were to wait for some 
time for payment of the larger 
decree and he directed an account 
of the smaller decree. That only means 
that the compromise decree was made up 
of two separate sums, a bigger sum and 
a smaller sum; so that the result of that 
was that they were left with nothing in 
the main to satisfy their debt. At that 
moment when that order was. made, it is 
to be observed that there were in fact 
no execution proceedings pending at all. 
Tho appellants appealed against the last- 
mentioned order and on the 16th April, 1923, 
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that isseven months afterwards, the order 
was set aside, ; 

On the 15th May, 1923, that is a month 
after the order was set aside, the appel- 
lants made their fourth application for 
execution in the rent suits, That was 
struck off on the 8th June, 1423, and 
there is no information as to why it 
was so struck off, although it appears 
that ia the meantime some sum had been 
paid to the appellants by the Receiver in the 
Raj suit. h 

On the llth June, 1923, that is, three 
days after the fourth application was struck 
off, the appellants made a fifth application 
for execution and that was struck off on 
the 30th March, 1526. But in the mean- 
time, in some way or another, they had 
succeeded in getting an order for the sale 
of the Raj property, presumbly in the 
Rej suit, and the Raj property was in 
fact sold and something overa lakh of 
rupees was realised and paid to them 
in satisfaction pro tanto of their judg- 
ment debt. But there remained a substan- 
tial sum still owing to them. 

On the 15th of June, 1925, they made a 
sixth application for execution in the rent 
suits, Their Lordships haveno particulars 
of that application, or what happened to 
it, it probably suffered the fate ofits pre- 
decessors and was struck off without any 
particular result. 

On the 13th July, 1927, there followed a 
a seventh application for execution in the 
rent suits. It is observed that the six ap- 
plications which have been mentioned up 
to this point were all applications against 
the judgment-debtors. The seventh appli- 
cation was, however, an application against 
the surety. This application founds the 
present appeal before their,Lordships’ Board, 
because objection was taken toit that it 
was out of time. That objection was up- 
held in both courts below, and it is against 
that conclusion that the present appellants 
have appealed. to His Majesty in Ooun- 
cil, 

Now two points are made by the appel- 
lants. The first is that though under s. 
48 of the Oode of Oivil Procedure it is 
prima facie barred, because a period of 
twelve years has run, itis saved by the 
order of the 3lst January, 1920, by which 
the Receiver was ordered to make half- 
yearly payments to the appellante, on 
the ground that that order is within the 
meaning of section 48 (1) (b) asubsequent 
order directing payment of money. 

The section is as follows; “Where an 
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application to execute a decree not being a 
decree granting an injunction has been 
made, no order for the ¢xecution of the 
same decree shall be made upon any fresh 
application presented after the expiration 
of twelve yesra from: (a) the date ofthe 
decree sought to be executed, or (b) where 
the decree or any subsequent order dir- 
ects any payment of money or the de- 
livery of ‘any property to be made at a 
certain date or at recurring periods, the 
date of the default in making the pay- 
ment or delivery in respect of which the 
applicant seeks to execute the decree.” 

Their Lordships are of opinion that on 
the true construction of the section the 
subsequent order must bean order in the 
suit in which the decree is made, and an 
order which directs payment by the deb- 
tor or the surety of money in respect of 
the judgment debt. The order of the 31st 
January, 1920, eatisfies none of these con- 
ditions. It is an order made at a time 
when some of the property which was be- 
lieved to be the property of the debtors 
was the subject of | sui t 
nature of an administration suit, in which 
areceiver had been appointed. The ap- 
plication for the order made in that suit, 
was made inthe absense of the judgment- 
debtors and in the absence of thesurety, 
and the order for payment was an order 
on the Receiver in thatisuit. That, in their 
Lordships’ opinion, is not such an order 
as is contemplated by s. 48 (1) (b) atall, 
and that point, therefore, fails, 

The second point depends upon r. 
15 of the Indian Limitation Act, 1908, 
which is in these terms: “(1) In computing 
the period of limitation ‘prescribed for any 
suit or application for the execution of a 
decree, the institution or execution of which 
has been stayed by injuaction or order, 
the time of the continuance of the injunc- 
tion or order, the day on which it was is- 
sued or made, and the day on which it 
was withdrawn, ehall be excluded.” 

The point made by the appellants is 
this. They say that on the 16th Ssptember 
1922, the Judge in the Raj suit ordered, 
according to the note in the order paper 
—their Lordships have not the order be- 
fore them —that the decree-holder; were to 
wait for some time for payment, That 
order was set aside on the 16th April, 
1923. ‘Therefore, there was an interval of 
seven months during which the order of 
the 16th September, 192”, was in opera- 
tion, The appellznts say that was a siay, 
and those seven months saved the situa- 
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tion for them, because if those seven: 
months are not counted the present appli- 
cation was in time. 

Now the first thing to be observed is 
that at the time when that order was 
made, there was in fact no application for 
execution pending at all. It was aa order, 
again, made in the,Raj suit and not in 
the rent suits; it was an order made on 
an application by the decree holders seek- 
ing leave to proceed against property in 
the hands of the Receiver, in ihe Raj suit. - 
It was an order which did not stay exə- 
cution at all, but simply said that so far 
as that application in that suit was con- 
cerned the appellants wereto wait. That 
seems to their Lordships not to be°- 
in any sense within the meaning of the 
section, a stay of the execution by injune- 
tion or order. This point also fails. 

A number of other points were discuss- 
ed in the courts below, including the re- 
lation between s. 48 of the Oode of 
Oivil Procedure and section 15 of the Indian 
Limitation Act, 1908; also the relation bet- 
ween s, 48 of the Oode of Oivil Pro- 
cedure and Art. 182 of the Limita- 
tion Act, Having regard to the view which 
their Lordships take the two points that 
have been raised, those matters do not fall 
to be considered at all. The result must 
be that their Lordships will humbly ad- 
vise His Majesty that this appeal should be 
dismissed and the appellants must pay the 
costs. 

As Appeal dismissed, 

Solicitors for the Appellants:—Meeers, 
Barrow, Rogers & Nevill, 

Solicitors for the Respondents:—Meassrs, 
Hy. &. L. Polak & Co, 


PATNA HIGH COURT. 
Second Oivil Appeal No. 545 of 1930. 
October 25, 1932. 

Wort AND MOHAMMAD Noor, JJ. 

Mes, GERTRUDE OATES—Dsrenpant 
APPRLLANT 
versus 
Mrs, MILLIOENT D'SILVA—PLAINTIFF 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata, doctrine of—If confined tos. 11—Two suits 
decided by common judgment in lower Courts—Decree 
in one becoming final—Second appeal in the other— 
Decision in former, if operates as res judicata. 

The doctrine of res judicata is not coufined to the 

rovisions ofs.11 ofthe Oivil Procedure Oode; it is 

ased upon the principle that multiplicity of suits 
should be avoided and there should be an end to 
litigations. [p. 765, col, 2] 
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Where two suits were decided by a common judgment 
in both the courts below but two decrees were pas- 
sed and the decree in one of them became final by 
the party not appealing against it: 

Held, that the issue decided in the decree which had 
become final would operate as res judicata in the other 
zuit even at the stage of second appeal. Isup Aliv. 
Gour Chandra Deb (1) and Dhani Singh v. Sri Chand- 
ra Choor Deo (4); relied on. Hook v. Administrator- 
General of Bengal (2) and Ram Kirpal Shukul v. Rup 
Kuari (3), referred to. [p 765, col, 2.] 

Second Civil Appeal against the decision 
of the Judicial Commissioner, Ohota Nag- 
pur, dated the 10th February, 1930, con- 
firming that of the Munsif, Ranchi, dated 
the 30th August, 1928, 

Sir Ali Imam, Messrs. S. K. Mitra and L, 
K, Chowdhry, for the Appellant. 

Messrs. B. C. De and E, E. Banneryee, 
for the Respondent, 

Wort, J.—On the 2nd September, 1925, 
Mrs. Gertrude Oates of the one part and 
Mrs. Millicent D'Silva of the other part en- 
tered into a partnership deed, and there- 
after it appears carried on business as hotel 
proprietresses at the Silver O’aks Hotel, 
Ranchi. On the 26th of October, 1927, 
there was an agreement on the part of Mra. 
Oates to pay Mrs. D’Silva rent for her por- 
tion of the hotel premises. Out of ithose 
two facts arose two actions which first of all 
came before the learnei Mansif and even: 
tually on appeal before the learned J udi- 
cial Oommissioner of Chota Nagpur. As 
regards the first action Mrs. Oates claimed 
against Mrs, D'Silva an injunction restrain- 
ing her from carrying on another hotel 
business contrary to the Articles of Part. 
nership, and the main issue in that case 
was whether on the lst of April, 1925, the 
partnership had been dissolved or not. The 
learned Munsif in the trial Court and 
learned Judicial Oommissioner in the Ap- 
pellate Court came to the conclusion that 
it had, In those cirumstances Mre. Oates 
failed in her action, as I have stated, it was 
in October, 1927, after certain events to 
which I shall presently briefly refer, an 
undertaking was given by Mia. Oates to 
pay Mrs. D’Silva rent for her portion of the 
premises, as appears from the judgment of 
the learned Munsif that as regards the 
buildings of the Silver Oaks Hotel, the 
two ladies were proprietresses each enjoy- 
ing a moiety, At the same time as the ac- 
tion to which I have alrsady referred as 
the partnership action was brought, Mrs, 
D'’Silva brought an action against Mrs, 
Oates for rent and itis that action out of 
which this appeal arises, To understand 


the points which have been raised, it is. 


necessary to state one or two facts, 
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It was in March, 1926, about six monthg 
after the partnership had started that these 
two ladies came to consider the question 
of selling their respective shares in the 
Silver Oaks Hotel. The reason as far as I 
know was not stated, but they were mind- 
ed, as I have said, to sell their shares, and 
while they were considering the matter, a 
Mr, Olayton came along and offered to rent 
the Silver Oaks Hotel as it would appear 
his lease at a competing hotel was coming 
to an end and the landlord of the premises 
was asking him to pay an enhanced rent 
which, in his view, was exorbitant. Nego- 
tiations then took place between Mr. Olay- 
ton and these two ladies, and ultimately on 
the 1st of April, Mre. D'Silva wrote to 
Mrs. Oates saying that she had allowed Mr. 
Olayton to go into possession, in the mean. 
time, on the 26th of March, after some cor- 
respondence between Mra. D'Silva and Mrs. 
Oates, Mrs. Oates having sent a telegram 
which was to the effect “Accept Olayton's 
offer writing.” 


Now, in the partnership action it was 
contended, and the contention succeeded 
that it wae letting Mr. Olayton into posses- 
sion of the Hotel by mutual consent of 
both parties, that is to say, Mrs, D’Bilya on 
the one hand and Mre. Oates on the other, 
that had brought the partnership to an 
end. The learned Judges did not express 
themselves in this way, but it seems to 
have been in the minds of the J udges that 
what had happened was that these two 
partners, by allowing Mr. Olayton to go 
into possession, had put it beyond their 
power to continue the partnership, and, 
therefore, it must be deemed to have come 
to an end. That was certainly the view 
which Mrs. D'Silva took, Now, as regards 
this suit for rent which, I have said, Mrs, 
Oates had agreed to pay rent at the rate of 
Rs. 150 a month. Rent was paid for a 
month or two but later it fell into arrears 
and eventually there was a claim for 
Rs. 1,878-90. The contention before us 
in this appeal is that the partnership had 
not come to an end that consequently what 
the plaintiff was claiming in the action could 
only bea share of the profits of the part- 
nership and that in no circumstances could 
rent be said to have accrued. I should add 
that the plaintiff in the action claimed by 
reason of a letter dated the 13th of May, 1926, 
to haversised the rent as from the lst of 
June, 1927, but both the courts,that ie to say, 
the court of the Munsif and the 
court of the Judicial Commissioner 
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rejected that claim made by the plaintiff 
on the ground that there was no consent 
by the defendant to pay this enhanced rent 
of Rs. 200a month. Whether that decision 
was right or wrong we are not concerned, 
because there is no appeal in regard to 
that question in this action; but we are 
here concerned with the matter of whether, 
as contended by the defendant, the part- 
nership is still subsisting. It ssems to 
me that the answer to that question is very 
clear and clear for several reasons. In the firat 
place the question of whether the partner- 
ship had come to an end or not was clearly 
a question of fact and the two courts, which 
had jurisdiction to determine it, have come 
to a clear finding. It is contended by 

Sir Ali Imam on behalf of the defendant 
that gthie is a question of law; it is a 
question of construction of letters which 
pasesd between the parties and therefore 
is a matter of law io that sense. But what 
the learned Judges had to determine was 
whether on all the facts and circumstances 
of the case, it could begheld that by mutual 
consent the partnership had ceased. Al- 
though the learned Judicial Oommiesioner 
has referred to letters, he rofers to them 
merely. for the purpose of determining 
what the views of the partners themselves 
were on this matter, On that account 
alone I should have, in my judgment, 
to hold that this appeal fails. But a furiher 
point israieed and that is, so far as the 
question of dissolution of partnership is 
concerned, that it is a matter which has 
been finally decided between the parties 
and therefore we are precluded from 
further investigating it; in other words the 
principle of res judicata applies. 

Sir Ali Imam contends that s. 11 of the 
Oode of Civil Procedure does not apply 
to the facts of this case. I should have 
stated, in mentioning this matter, that when 
these two actions came on they were tried 
together and they were the subject-matter 
of one judgment, although the courts 
passed separate decrees. 

. The clause to which reference is made 
is explanation I to s, 11, The expression 
“former suit’ denotes a suit which has 
been decided prior tothe cuit in question 
whether or not it was instituted prior 
thereto, As I- understand the contention 
it is this, that when the Judicial Commis: 
sioner came to decide this question he 
decided both questions involving the same 
‘point, namely, whether there had been a 
dissolution of partnership. On this point 


Sir Ali Imam admits that that matter has 
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to be decided on the day on which we ar 
heating this appeal, and the question that 
we have got to ask ourselves is whether at 
this moment there has been a decision 
on the question of dissolution of the part- 
nership. In my judgment the case of 
Isup Ali v. Gour Chandra Deb (1) disposes 
of this question. it is truethat there have 
been differences af opinion in the matter, 
the Madras High Oourt in particular coming ` 
to a decision different from that which has 
been arrived in the case to which I have 
just made reference, but the facts of the 
case of Isup Ali v. Gour Chandra Deb (1) are 
almost identical with those which we have 
to deal with inthis case. There were two 
cases there which I shail call the earlier 
case and the other the later case; they 
were the subject-matter of a common judg- 
ment but by reason Of defects in the notices 
of appeal and other proceedings one appeal 
failed, that which related to the later case, 
and the earlier one came on for hearing. 
The same question, however, arose in both 
actions, and it was held in those circum- 
stances that, although in point of time 
the questicn which had to be decided was 
finally decided in the appeal of the later of 
the two cases, the decision which was 
arrived atin that case was binding on the 
High Oourt when it came before it in 
appeal. But quite apart from the decision 
in that case, it seems to me that the decision 
of the question is concluded by general 
principles of law. My learned brother 
pointed outin the course of the argument 
that if wə were to hold otherwiseit might 
result, if we decided in favour of the 
contention that dissolution had taken place, 
in the defendant on the one hand having a 
decision in her favour on that point and 
the plaintiff on the other by reason of the 
judgment of the Judicial Commissioner 
having a decision to the opposite effect, It 
is in the public interest that litigation 
should cease. That is afree translation of a 
very well-known maxim. In this connection 
I should like to refer to a decision of 
the Judicial Committee in the case of 
Hook v. Administrator-General ef Bengal 
(2). There to quote the words of Lord Buck- 
master, who delivered the opinion of the 
Judicial Committee, it was said:—_ 

“The learned Judge held that this matter had 


` (1) 74 Ind, Oas. 591; 370. L, J. 184; A. IR, 1923 
Cal 496 


a. . 
(2) 60 Ind. Cas, 631; 48 I A. 187; 19 A. L. J. 366; 
40M. L. J 423; 29 M D., T. 336; (1921) M. W. N. 
313; 33 0. L. J. 405; 3 U. P. L. R. (P. O.) 17; 23 
Bom L. R. 648; 25 O. W. N. 915; 14 L. W. 221; 48 
O. 499 (P.O). 
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already been definitely settled -and in addition 
gaye reasons why he adhered to chis former 
- opinion,” a 

Lord Buckmaster pointed out that this 
was superfluous: — 

“the question as to the perpetuity had been defi- 
nitely and properly before him in the former case 
and was in fact decided without any reservation, 
as is made plain by the terms of the judgment 
atself which showed that the determination of the 
dispute as to..the perpetuity was the foundation of 
the whole judgment, Lord Buckmaster went on to 
point out ” 
that, therefore, the matter 
settled. Then he stated:— 

“The Appellate Court, however, took a different 
view, and, regarding the question as still open, deci- 
ded it against the appellant, but the error in their 
judgment is due to the fact that they regarded the 
question as completely governed by s. 11 of the 
Code of Civil Procedure. That section prevents 
the retrial of issues that have been directly and sub- 
stantially in issue in a former suit between the 
same parties, and this question obviously arises in 
the same and not ina former suit, but it does not 
appear that the learned Judge's attention was called 
to the decision of this Boardin Ram Kirpal Shukul 
v, Rup Kuari (3) which clearly shows that the plea 
of res judicata stillremains apart from the limited 
provisions of the Code and it is that plea which the 
respondents have to meet in the present case.” 


Sir Ali lmam, as I have already stated 
endeavoured to confine us to the words 
of explanation I tos. 11 of the Oode of 
Civil Procedure, but as the Lords of the 
Judicial Oommittee of the Privy Oouncil 
pointed out it is not dependent upon the 
mere words ofs. 11 of the Code itself. But 
the question whether itis res judicata or 
-not has to be decided on general principles 
oi law. In my judgment this matter was 
clearly concluded by the decision of the 
Judicial Oommissioner in the action which 
was brought under the partnership deed. 
- The other question which Sir Ali Imam 
puts forward is really a branch of the 
eame point, He contends that what was 
let out to Mr Olayton was not merely the 
. building but also the partnership business, 
in the sense that Mrs, Oates, and Mrs. 
D'Silva remained in partnership and that 
partnership business continued, and fur: 
‘ther that Mr. Olayton, on taking over the 
lease of the premises, had ina sense 
undertaken to manage it for the part- 
nership. “All that need be said about this 
is that there was no suggestion of that in 
the courts below and the only possible 
support that can be given to the conten- 
tion is that if it wasso raised it was got 
through para. 5 of the written statement. 
But aperusal of that paragraph and the 
next paragraph of the written statement 


(3) 11 I. A. 37; 6 A. 269; A, W. N. 1886, 286; 4 Sar, 
89; 8 Ind. Jur. 314; 


4; (P. 0). 
(4) 75 Ind, Oas, 570; A, I, R, 1994 Pat, 823, 


was finally 
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quite clearly shows that what was stated 
there was a matter entirely divorced from 
tie point which I have stated is now 
taken by Sir Ali Imam. What clearly we 
should have to ask if the question came to 
be decided, whether the letter written to 
Mr. Olayton‘offering him a lease of these 
premises entitled him to carry on the 
business of tke partuership between the 
two ladies, or whether going into possession 
under the lease he had anything to do with 
the partnership business in any way. 

This matter could have besn disposed 
of had the defendant thought fit to produce 
the lease or the draft lease under which 
Mr. Olayton went into possession but this 
was not so produced. 


In my judgment, for the reasons which 
I havealready stated, it seemsto me that 
this appeal must fail and must be dismisg- 
ed with coste. 


Muhammad Noor, J.—1 agree. In 
my opinion the trial of the issue about 
the dissolution of the partnership is barred 
by res judicata. The decision in the case 
of Isup Ali v, Gour Chandra Deb (1) which 
has been referred to by my learned 
brother isa clear authority for this pro- 
position, As has been pointed out by 


“my learned brother the doctrine of res 


judicata is not confined to the provisions 
of s. lı of the Oivil Procedure Oode. It 
is based upon the principle that multipli- 


city of suits should be avoided and 
there should be an end to litiga- 
tions. In Dhani Singh v, Sri Chandra 


Choor Deo (4) Kulwant Sahay, J. held that 
if more than one suit were decided bya 
common judgment and if the decree in one 
of them became final by ths party not 
appealing against it, the issue decided in 
it operated as res judicata in other suits 
even at the appeal stage. In my opinion, 
if I may say so, the law has been correctly 
laid down. Apart from res judicata, the 
question of dissolution ofthe partnership 
is concluded by the concurrent findings 
of fact arrived at by the courts below, 
The conclusion of the learned Judicial Oom- 
missioner is not based, əs is contended, 
upon the construction of the various lettera 
which have been produced in the case 
the meaning of whichis clear and there 
is zo dispute about it,” His conclusion ig 
based uron the cumulative effect of the 
letters and upon what the parties them- 
selves understood their position to be 
when the Silver Oake Hotel wasleased to 


‘Mr, Olayton. : 
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The appeal should be dismissed with 
costs. 
N/A, Appeal dismissed, 


——— 


OUDH CHIEF COURT. 

Execution of Decree Appeal No. 14 of 
7 1932. 

November 8, 1932. 
Nanavortrty, J. 
“BAIJ NATH—DszosEn-HOLDER— 
APPELLANT 
. h versus 
MAUJI LAL—Jup@mant-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 3. 60—Wajib- 
ul-arz providing that tenants have no saleable interest 
in house—House of tenant judgment-debtor, if can be 
attached. 

A decree-holder cannot attach a house in the face 
of provisions contained in the wajib-ul-arz that the 

udgment-debtor has no saleable interest in the 
house. Jamna Prasad Raut v, Raghunath Prasad (1) 
and Sukhraj-Kuar v. Harnam Singh (2), referred 


to. ae 2 

Application for revision of an order 
of the District Judge, Sitapur, dated the 
28th Novembar, 1932. 

Mr. D. K. Seth, for the Appellant. 

Mr. A, P. Nigam, for the Respondent. 

Judgment —Thigş. is a second execu- 
tion of decree appeal filed by the deeree- 
holder appellant Baij Nath Prasad against 
the judgment and decree of the Oourt of 
the District Judge of Sitapur partly up- 
holding the decree of the Subordinate J udge 
of Sitapur, 

Baij Nath Prasad, decree-holder appellant 
held a decree against Ganga Prasad, father 
of the respondent Mauji Lal Patwari. 
Ganga Prasad is dead and in execution 
of the decree a grove anda house left by 
Ganga Prasad have been attached. Mauji 
Lal filed objections against the attachment 
and contended that the grove and the 
- house were not liable to attachment because 
the judgment-debtor had no saleable inter- 
est in them and it was further contended 
that the Fouse wag tie house of an agri- 
culturist and wa3 therefore not liable to 
be attached under the provisions of s. 60 (c) 
of the Code of Civil Procedure. The learn- 
ned Subordinate Judge disallowed the 
objections of the judgment-debtor. Io 
appéal the learned District Judge held 
that the Patwari Mauji Lal was an agri- 
culturist and that the provisions of s, 60 (1) 
(c) of the Code of Civil Procedure ap- 
plied to the house, He accordingly direct. 
ed that ths house in question be released 
from attachment but he ordered that the 
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grove be sold “in execution of the decree. 
The decree-holder has filed this second 
appeal and the judgment-debtor has filed 
cross- objections. ' 

In second appeal it haa been strenuously 
argued by the learned Counsel for the 
decree-holder on the strength of the rulings 
reported in Jampa Prasad Raut v. Raghu- 
nath Prasad(l)snd Sukhraj Kuar v. Har- 
nam Singh (2). that the term “agriculturist” 
as used in s. 60 (e) of the Oode of Oivil 
Procedure is to denote a person making 
his living by tilling the soil and that the 
judgment- debtor Mauji Lal Patwari who isa 
Government servant cannot be said to have 
his sole means of livelihood by {cultivating 
the land. There isforce in the contention 
of the learned Counsel for the decree holder 
but from the wajibularz of villages 
Chajjan and Kanmau it would appear that 
Mauji Lal and other tenants have got no 
saleable interest in the house in which they 
reside and as they have got no saleable 
interest in the house there is no point in 
the decree-holder attaching the house. The 
learned Counsel for the decree-holder 
argues that this is a matter that can be 
taken up later when the house is actually 
sought to be sold by the decree-holder, 
In my opinion once the house is attached, 
an auction sale follows as a matter of 
course. Ja my opinion, therefore, the 
decree holder cannot attach the house’ in 
face of the provisions contained in the 
wajib-ul-are that the judgment-debtor 
has got no saleable interest in the 
house. Aa 

Similarly as regards the groves. The 
waib-ul-arzj clearly shows that the groves 
in disputeare not saleable in execution of 
the decree obtained by the decree-holder 
Baijnath Prasad. The learned District 


-Judge has held that this objection could 


only be raised by the zamindar himself, 
put itseems to me to beidle for the decree- 
holder to attach the property when the 
judgment-debtor is proved tə have no sale- 
able interest in it. I therefore allow the 
cros3-objections and dismiss the appeal and 
hold that the, house and the grove lands 
are not liable to attachment. I make no 
order as to costs, ‘ : 

N/A, Appeal dismissed: 
Cross objections allowed, 

(1) 19 Ind. Oas, 125; 35 A. 307; 11 A. L.J.487. 

(2) 136 Ind, Oas 335: BO. W. N. 1353; (A. I R. 
ia Oudh 76; Ind, Rul, (1932) Oudh 127; 16 R, D, 
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PATNA HIGHCOURT. __. 
Revision Application No. 395 of 1932, 
Decémber 12, 1932. | | 
= MoHAMMAD Noor, d. ` 
Shaikh TASADUQ HUSSAIN—Derznpant 

— PETITIONER ` 
versus 
BASAWAN RAI—PLAINTIFE— 
OPPOSITE PARTY. t 

Evidence—Handwriting expert—Mere report of 
handwriting expert—Admissibility—Parties illiterate 
—Casė depending on genuineness of finger print— 
Duty of court to give opportunity to examine experts 
—Hand-note not payable to any person—Admissibi- 
lity to prove, loan. 

The mere report of a handwriting expert who 
has not been examined and to cross-examine whom 
no opportunity was given to the parties is not ad- 
missible in evidence., 

Where the defendant is illiterate and the genuine- 
ness Of a paper said to have been executed by 
‘is indispute and the decision of the question de- 
pends upon the genuineness of the finger print the 
parties should be allowed, if they want, to examine 
experts, 

Though a hand-note which is not in favour of any 
particular person nor bearer may not be admissible 
as a hand-note, it can be used as evidence of the 
loan irrespective ofits being or not being a pro- 


* Civil 


a 


missery note as defined in the | Negotiable Instru- . 


ments Act. 

Appeal from an order of the Small Oause 
Court Judge, Muzaffarpur, dated the 10th 
June, 1932, : 

Messrs. Hasan Jan, and A, A. Syed Ali, 
for the Petitioner. 

Mr. B, P. Jamuar, for the Opposite 
Party. 


Judgment.—This application is direct- 
ed against a decree of the Small Cause 
Ocurt Judge Muzaffarpur, 
suit for money against the petitioner. ‘The 
‘plaintiffa case was that the defendant 
borrowed Re, 218 from him and gave him 
a hanud-note He produced in support of 
if a paper which is a promise to pay 
Rs. 218 with interest on demand, but the 
name ofthe person to whom it was pay- 
able is not specified. The defendant on 
the other hand, pleaded that the paper 
was fabricated and stated that he had 
borrowed Rs. 50 frcm one Bankey Singh 
and had given him a hand-note, that he 
had paid up thet loan. but could not get 
back that hand-note. Thé suggestion was 
that the. plaintiff somehow or other fabri- 
ested the disputed paper from that hand- 
note, The learned Small Oause Oourt 
Judge -has considered this statement and 
suggestion to bean admission of the de- 
fendant about the genuineness of the 
hand-note in suit. It is not so, The 
hand-note, which was admitted to have 
been: executed was in- favour of Bankey 
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Singh and was for Rs. 50. It can possibly have 
no reference to the hand-note in question 
as this hand-note is for Rs. 218. Apart 
from thie, there seems to be some con- 
fusion in the mind of the learned Judge 
about the hand-note, At one place his 
remarks show that he was of opinion that 
the hand-note in suit was in favour of 
Bankey Singh and that the defendant was 
trying to avoid its payment as Bankey 
Singh was dead. If that be so, there ought 
io have been a finding that the plaintiff 
was entitled to sue for the loan evi- 
denced by the hand note in suit. Then 
the band note in euit was gent to the 
Finger Print Expert of the Oriminal Investi- 
gation Department and areport was réceiv- 
ed to the effect that the thumb-impres- 
sion of the defendant, though the expert 
was unable to express aby opinion whe- 
ther it tellied with his right hand thumb- 
impression, This aspect required considera- 
tion, as the cefendant seems to be 
illiterate and his signature purports to 
be in the handwriting of another. The 
expert was, however, not examined, and 
the plaintiff had no opportunity of crcss- 
examining him, His report is not admis- 
sible in evidence. The plaintiff, on the 
other hand, contends that he wanted to 
examine another expert, but that prayer 
was rejected. In my opinion a case iike 
this where the defendant is illiterate and 
the genuineness of a paper said to have 
been executed by him is in dispute and 
the decision of the question depends upon 
the genuineness of the finger print the 
parties should be allowed, if they want, to 
examine experts, 


The case must besent back for a proper 
trial. Mr. Hasan Jan, who appears for the 
petitioner, asks me to dismiss thesuit, Ha 
contends that the hand-note not being 
in favour of any particular individual nor. 
even in favour of bearer was not admis- 
sible as a hand-note. It may be so, but. 
the suit as it is framed can be tried and 
decided as a suit for lonn independent 
of the handnote, The writing can of 
course be used as evidence of the loan 
irrespective of its being or not being a 
promissory note as defined in the Negotia- 
ble Instruments Act. I have read the 
plaint and I am of opinion that the suit 
can proceed on the basis of the loan, But 
if the. writing produced by the plaintiff 
in support of his loan is proved to be 
fabricated, it will goa good deal against 


the pléintift’s case, In the absence of evis, 
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dence of-the expert it is impossible to say 
whether it is sc. ; 

The case: will be remanded tothe learaed 
Small Cause Court Judge. Ths parties 
will be entitled to examine experts incon- 
-nection with the finger print of the de- 
fendant. No other evidence will be allowed 
to be adduced by the parties. After taking 
the evidence of experts the learned § mall 
Oause Court ‘Judge will dispose of the 
case according to jaw. If he finds that 
the money was sdvanced by Bankey Singh 
it will be for him to decide whether on 
the evidence on the record the plaintiff 
is entitled:to sue for that money, The 
costs of examination of the Sexpert whose 
report is: on the record will. in the first 
instance be ‘borne by the defendant. It 
any other expert is called by the plaintiff 
he will bear his costs in the first instance. 
The final liability of these costs will abide 


the result. fe 

The application 18 allowed, 
abide the result. Hearing fee one 
mohur. 


N/A. | 


Costs to 
gold 


Application allowed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
First Oivil Appeal No. 76 of 1927. 
May 1], 1632. 
Feersee, J. O. AND Danisa U. MERTA, 
A.J. O. 
ABRAHAM REUBEN— APPELLANT 
Versus 
KARAOHI MUNIOIPALITY— 
RESPONDENT, 

Bombay District Municipalities Act (III of 190), 
as, 184, 46 (e) —Municipality—Power to dismiss servants 
—Dismissal, when gives cause of action—Power of 
Court to question reasonableness of dismissal—Rules of 
natural justice, whether applicable—Special tribunals 
—Finality of decision—Contract—Agreement to abide 

“by decision of one party—Validity. | a. i 

The fact that a servant of a Municipality was dis- 
missed by the Municipality without notice given or 
eause shown, would niot give him a cause of action. 
But if he alleges that the Municipality in dismissing 
him has not conformed to its own rules, itis an 
allegation which discloses a cause of action and 
which the court has jurisdiction to consider and 
decide. Manekji N avraji v. Municipal Commissioner 
Bombay (2) distinguished. Chellam Aiyar v, Cor- 
poration of Madras (1), referred to. [p.$771,, col, 


2) | Bae oC fs ch 
Where the Statute vests a discretion in the Munici- 
ality the court must ‘be satisfied that that discretion 
‘J been exercised according to- the limitations im- 
posed by the Statute. But the Municipality is not 
under any obligation to satisty the -court that, their 
decision was reasonable and the court is not entitled 
to consider whether the said decision was justified, 


fp. 772, col. 1] 
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_ Where jurisdiction to decide a question “has been 
conferred by Statute upon what may be called B 
“domestic tribuñal” that tribunal has jurisdiction to 
decide rightly or to decide wrongly. The decision of” 


„sucha tribunal must befinal: . If it were found that 


persons who have a power of this description have in 
the course oftheir enquiry disregarded the procedure 
by the Statute incumbent upon them, then the court 
might interfere. 
procedure correctly, court has no power to interfere, 
and must accept theif decision. Diggle v. Ogston ` 
Motor Co.{3) and Rex v. Archbishop of. Canterbury 
(4), referred to. [ibid] ~ " i 
“Per Mehta, A. J. C—Where a person gets 
himself engaged in the service of a Municipality he 
must be deemed tò have agreed toabide by the law 
under which the Municipality had to function. [p. 
774, col L] 7 

Where a party toa contract agrees that in case of 
any dispute arising out of tbe contract orin any 
matter concerning the contract he will abide by the. 


decision of the other party, he cannot afterwards*be 


allowed to say that such decision is not binding upon 
him, being a decision bya person in his own causé, 
unless it can be shown to be arbitrary “or otherwise 
unjust. Hencea person in Municipal service cannot 
insist on any limitations to the power ofthe Munici- 
pality to dismiss him not provided for in that behalf 
by the Act or Rules having the force of law. 
Burmah Oil Co.v. Narain Das-Dayal Singh (6) and 


Detaram v, Forbes (T), referred to. [dbid.] ,. 


i Mr, Kimatrai Bhojraj, for the Appels 

ant. 

Mr. Dipchand-Chandumal, for the Res- 

pondent, : 
Ferrers, d. C.—This is s suit by Mr. 


‘Abraham Reuben against the Municipality. 


of Karachi. 

The plaintiff claims that the Municipality. 
have wrongfully and illegally dismissed 
him from their employment and he praya 
for judgment for Re. 25,000 with costs. 
and interest from the date of suit till pay: 
ment, ere 

The plaintiff entered the service of the 
Municipality on 12th of July, 1893. He had 
at first a temporary place on a pay of Rs, 40, 
In due course however he was confirmed 
and promoted. On the date when hisser- 
vice came to an end he had arisen to the 
position of a Sub-Engineer. He was draw- 
ing a payof Re. 260 with a Oonveyance 
Allowance of Rs. 45 anda War Allowance 
of Rs. 20. 

The Sub-Engineer of the Municipality 
holds a place of responsibility and influence. 
The Municipality had entered into:many 
important contracts. Every contractor 
would be very solicitous to stand high in 
the good graces of the Sub-Hngineer. lt 
was coon noticed that the Sub-Engineer was 
growing rich, He kept up an expensive 
establishment. He gave hisfamily an ex- 
pensive education., These expenses he was 
able to meet out of his current income; sad 
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which he placed in various profitable in- 
vestments. These things excited suspicion. 
A Oommittee was appointed which is refer- 
red to in thess proceedings as “The Oor- 
ruption Oommittee’. By this Committee 
the plaintiff was closely examined no less 
than six times. The objast of these ezami- 
nations was to elucidate two points :— 
Firat, whether the plaintiff could by 
honest means hava acquired during his 


period of service in the Municipality the’ 


property movable and immovable declar- 
ed in his statement and valued at about 
Rs. 70,600. 

. Second, whether there had been any in- 
proper relations between the p.aintiff 
and contractors dealing with the Muni- 
cipality during the period of his service. 

The report of the Oorruption 
Committee bears date lith 
1920. With regard to the plaintiff 
the Oommittee found themselves 
“constrained to suggest that he ought to 
be seriously dealt with, It is an open 
secret that he is not honest and has made 
plenty of money in Municipal service. In 
the interests of the Municipality and general 
public, he should not be retained in his 
present post.” 

On the 30th June-lst July acopy of this 
report of the Committee was forwarded 
to Mr. Abraham Reuben “for any explana- 
tion he may have to give, the same tobe 
submitted within a week's time from the 
date of the receipt”. On the 7th of July 
the plaintiff submitted his reply.. 
gist of it was that the Oorruption Oommit- 
tee ‘had not made any particular charge 
and the plaintiff therefore requests the 
Ohief Officer “to get the Oorruption Oom- 


mittee to frame definite charges about the’ 


corruption and bribes, if any, so that I 
may be able to refute the same and clear my 
reputation.” This reply was transmitted 
to the Municipality under a covering letter 
from the Ohief Officer and Chief 
Engineer, That Officer with great 
vigour took up the cudgels on 
behalf of his subordinate. “He divided the 
charges. into some 20 distinct items. He 
discussed them all in detail. He concluded 
by saying that “The Committee had a full 
year with unlimited powers-to carry on 
the enquiries but they hava absolutely failed 
to adduce one-tittle of evidence as regards 
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and besmirches the fair name of the Muni. 
cipality.” ` 

On the 8th of September, 1920, these 
papers were considered by the Special 
General Meeting of the Municipality. This 
meeting wasattended by some 29 membera 
and there wers also present the Chief: 
Officer, the Assistant Ohief Officer and the 
After a prolonged: dis- 
cussion the following resolution was 
carried unanimously. 

“The Corporation thank the Sub-Committee for the 
care taken in investigating .charges of corruption 
against certain Municipal employees. The Sub- 
Committee's report to be remitted to the : Managing 
Committee totake such steps as they deem suitable 


in light of the remarks made in the report, and 
during this evening's debate”. 

Acting upon this commission the Manag- 
ing Committee at aspecial meeting hold on 
the 25th of November 1920, passed this 
rasolution, 

“As regards Mr. Abraham Reuben the Managing 
Committee agree with the conclusions of the Sub- 
Committee. He should be asked to resign Municipal 
service”, 


On the 3rd Decembsr, 1920, this resolu- 
tion was transmitted by the Ohie? Officer 
to Mr. Abraham Reuben. On the same day 
Mr. Abraham Reuben replied reiterating his 
previous complaints that no specific charge 
had been made against him and requesting 
the Ohief Officer to. lat him ‘know the 
terms on which the Managing Oommittee 
wants the Sub-Hngineér to resign the 
Municipal service.’ He added :— 


“If necessary I may kindly be allowed an interview 
with the Managing Committee”, 


On the 16th of Decamber 1920, the Manag- 
ing Committee resolved that : 


“Mr. Abraham Reuben be informed that the Manag- 
ing Committee will not enter into discussion with 
him. He must resign within one week of the receipt of 
notice and he must understand that if he fails to 
do so the Managing Committee will take such 


action as it deems fit,” 

Tais resolution the Ohief Officer 
transmitted to Mr. Abraham Reuben 
requesting him to comply at once with 
the instructions therein contained, On 
the 2lst December Mr,.Abraham Reuben 
replied that .— 

“under protest I am prepared to obey Managing 
Oommittee’s order and hand over charge of my 
office from the end of current month pending my 
appeal to the Municipality which will be submitted 
in due course.’ 


Onarge of the office of the Sub-Hagineer 
was delivered accordingly on the evening of 
the 27th of December 1920. On the .7th of 
January 1921, the plaintiff submitted to 
the President and Members of the Karachi 
Municipality -his appeal against the order 
of the Managing Committee. After dis- 
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cussion it was moved.— 

“That the appeal dated the 17th January by Mr. 
Abraham Reuben against the Managing Committee's 
resolution dated 25th November ard 16th December, 

_ 1920 be recorded andthe Corporation confirm the 
action taken by the Managing Committee.” 

On this motion the meeting was equally 
divided. A poll was demanded. There 
were foundto be eight Ayes and eight 
Noes. -The motion was then carried by 
the casting vote of the President, 

Oo the lith of June 1921 Mr. Abraham 
Reuben filed this suit. He alleged wrong- 
ful and illegal dismissal and he claimed 
Rs. 25,000 as damages. (The judgment 
then cited issues and findings and pro- 
ceeded:) I propose to deal with only those 
points which are still in dispute, They 
are:— 

1. Does the plaint disclosa any cause 
of action by reason of any regulation 
havirg the force of law and providing 
for the manner in which the plaintiff could 
be dismissed ? ` 

2, Has the court jurisdiction to try 
that cause ? 

3. Is that jurisdiction limited ? 

4. Did defendants prevent the plaint- 
iff from continuing in their service? 

5. Had plaintiff a reasonable opportunity 
to be heard in his defence as provided 
by r. 80? 

6. Was the decision to dismiss the 
plaintiff justified ? 

7. Has plaintiff proved that he is 
entitled to the damages which he claimed 
or any lees sum ? 

Both parties assented to these questions 
ard neither desired any other. 


In the archives of this court only two 
cases have been discovered in which a 
District Municipality was sued by one 
of its servants for damages for wrongful 
dismissal. Both these cases were argued 
and decided on the assumption that the 
law applicable to them was the ordinary 
law regulating the relations of master and 

_servant. The learned Judge doubted 
whether the assumption which in those 
cases was tacitly made ought not now to 
be considered anew and decided afresh. 
On this the appellant has based his third 
ground of appeal which isjin these terms:— 

“The learned Judge has erred in law in not holding 


that the ordinary law of master and servant applied 
to this case,” 


In taking this point the plaintiff was, 
as he now frankly says ill advised. He 
fell into what he now believes to be a 
mictske. Ee thought that the position of 
an ordinary servant is preferable to the 
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position of the servantof a Municipality 
The supposed reason was, that an ordinary 
servant has a right to obtain from a civil 
Court a decision on the question whether 
there has or has not been a wrongful 
dismissal, whereas the servant ofa District 
Municipality can avail himself only of such 
remedial measures as the Statute, or the 
rales and bye‘laws made thereunder, 
may provide. The plaintiff has reconsider- 
ed his position. He now thinks that the 
relative advantages of the two classes of 
service are the converse of what he formerly 
supposed. He withdraws para. 3. Hə., 
now argues as follows :— 

“A Municipality is an employer of special kind 
It is a corporation created by Statute. Being the. 
creature of a Statute it lies under special disabili- 
ties. Jt canno dismiss any servant unless and 
until it has fulfilled several onerous conditions 
precedent. These conditions the Municipality 


has not fulfilled and their non-feasanceis my cause 
of action.” 


In his changed position the plaintiff comes 
directly in conflict with the decision of 
the High Oourt of Madras in Chellam Aiyar 
v. Corporation of Madras 42 Ind Oas. 513 (1). 
That decision lays down the following 
propcsitions:— 

Firet, when a corporation is empowered 
by Statute to appoint and dismiss subor- 
dinate officers and servants, those officers 
and servants hold their offices at pleasure. 

Second, when an office is held at pleasure 
no notice or framing of charge is necessary 
to validate a dismissal. 

Third, non-observance of rules would not 
render the dismissal of such an officer 
invalid. 

- Fourth, an officer so dismissed has no 
cause of action agaist the Corporation. 

By this decision the plaintiff found 
himself so much oppressed that he had no 
reeource but to say that the decision of the 
High Court of Madras was erroneous. He 
is arguing against authority; but, irrespec- 
tive of authority, he is also arguing against 
common sense, No _ Oorporation would 
carry on its business if it could not dismiss 
a menial servant without complying with 
what are called by the plaintif the “Oanons 
of Natural Justice’. Those “Oanons of 
Natural Justice” are:— 

First, a specific charge must be framed. 

Second, evidence in support of that 
charge must be led. 

Third,an opportunity to cross-examine the 
witnseses must be afforded to the servant 
who is tobe discharged. . - 

Fourth, he must be allowed -to call evi- 
dence in defence, 

(1) 42 Ind, Oas. 513; 6 L. W, 284, 
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Fifth, both sides must then be heard. 

Sixth, each has a right to appear by 
Pleader. 

; Ssventh, the decision must be made 
in good faith; that is, with attention and 
care. 

Eighth, just and reasonable cause must 
be established, ¿ 

Support for these propositions can of 
course be discovered and adduced. One 
source to which they can be traced back 
is a speech delivered by the Lord Ohancellor 
in the English House of Lords and expoun- 
ding the opinion of a learned Baron con- 
cerning the practice followed by the Oourt 
of Qaeen’s Bench. ` 

In*other countries where a different body 
of laws is in force and a different course of 
procedure is followed,it may be necessary 
and expedient for a Judge to use for his 
guidance the “Laws of Natural Justice”. 
But the Judge who does this does not 
profess to construe the language of any 
Legislature. Speaking for myself, I prefer 
in the first place to turn to the Act which 
goveras this case and to decide from it on 
what basis we should build. 

‘The Bombay Act III of 1991 which is the 
District Municipal Act, 5, 184 says: 


“The Chief Officer shall have . . . powers 


» +. . «todismiss. . . . . subject to the 
provisions of the rulesfor the time being in force, 
any other Municipal Officerj or servant not being the 
Health Officer, Engineer, or Chief Accountant,provided 
that. . . . , hisorder shall be subject to an 
appeal to the Municipality”. 

By s. 46 (e) the Municipality is authoriz- 
ed, subject to the provisions of 8. 184, to 
make rules determining the mode and 
conditions of dismissing any officer or 
servant, | Acting under this enabling power 
the Municipality has made rules of which 
bi are at present concerned with these 
WO: g 

“86 The Manging Committee will have power 
to dismiss officers and servants drawing a pay 
exceeding Rs, 125 but not exceeding Rs. 300" 

“90 No officer or servant shall be dismissed 
without a reasonable opportunity being given to him 
of being heard in his defence”. 

Here it will be well to point out that the 
District Municipal Act differs materially 
from the City of Bombay Municipal Act, 
1888, In that Act, s. 83 (l) runs as 
follows:— 

“Every Municipal Officer and servant may be . 
dismissed for any breach of departmental rules or 
discipline or for carelessness, unfitness, neglect 
of duty or other misconduct”. 


It will be observed that by s. 83 the 
reasons for which the power of dismissal 
may be used are specified in detail. In 
s, 184 of the District Municipal Act and in 
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the rules which the Karachi Municipality. 
has framed thereunder the power to dismiss 
is given in general terms and without 
specification of causes. This difference 
entails important consequences. Where 
an offcer is appointed during 
pleasure, or where the power of removal is 
discretionary the power to remove may be 
exercised without notice on hearing. But 
where the removal can be made on certain 
specified causes only then it may very 
probably be true, that the power of removal 
cannot be exercised unless there be: for- 
mulated charge against the officer; notice 
to thet officer of the accusation; a hearing of 
the evidence in support of euch charge and 
an opportunity given to the party of 
making defence. The case of Manekji 
Naoraji Balsara v. Municipal Commissioner, 
Bombay(2), which was much relied on in this. 
case was decided under e, 83 of the City 
of Bombay Municipal Act. Even under 
that Act it was held that since the appel- 
lant had had a full and fair opportunity of 
correcting whatever defects there may 
have been in the enquiry he was not entitl- 
ed toa decree and his suit was dismissed 
with costa. 

The contention that the decision of the 
Madars High Oourt in Chellam Aiyar v. 
Corporation of Madras (l) was wrongly 
decided hss not been substantiated. At 
most that decision is subject to a certain 
qualification, It was there held that the 
plaintiff had no cause of action against the 
corporation for his dismissal by the 
President. To some extent that decision 
applies to and governs the present case. If 
the plaintiff had sued the Municipality on 
the ground that he was dismissed without 
notice given or cause shown, then he would 
have no cause of action. The Municipality 
is not required by their Statute to give 
notice or show cause, But inasmuch as 
hesays that the dismissal of the plaiptiff 
was illegal in that it was in breach of tha 
defendant's r, :0 he has disclosed a cause of 
action of which we can take cognizance. 

The plaintiff was appointed to an office 
the tenure of which is indicated by the 
District Municipal Act, s. 184 (b) and 
by the rules framed under that Act. Now 
the allegation that the Municipality has 
not conformed to their own rules, is an 
allegation which disclosed a cause of action, 
and that allegation we have jurisdiction to 
consider and decide. Taere, however, our 
jurisdiction comes to an end. The Statute 

(2) 126 Ind. Oas. 324; A. I, R. 1930 Bom, 320; 32 
Bom. L, R. 463; Ind, Rul. (1930) Bom, 420, 
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vests a discretion in the Municipality. 
Wemust be satisfied that that discretion 
has been exercised accordiog to the limita- 
tions imposed by the Statute. But the 
Municipality is not under any obligation to 
satisfy us that their decision was reason- 
able: cf. Diggle v. Qgston Moto: Co, (3). It is 
possible that if the Managing Oommittee 
had thought fit to state a reascn and that 
réacon had been one which would not 
justify their conclusion, then a Oourt 
- might ssy that. they had acted by mistake, 
and in error, and~it might correct their 
decision; but if without entering into 
details they simply state (as in many cases 
it would bs most prudent and judicious for 
them to do); that they have met, and 
considered, and come to a conclusion the 
court has then no jurisdiction to say that 
they have failed intheir duty, or to consider 
the accuracy of their conclusion: cf. Rex 
v. Archbishop of Canterbury (4) cited in 
Hayman v. Governors of Rugby School (5), 
Where jurisdiction to decide 8 question 
has been conferred by Statute upon what 
may becalled a “Domestic Tribunal” that 
Tribunal has jurisdiction to decide rightly or 
to decide wrongly. The decision of such a 
Tribunal must be final, If it were found that 
persons who have a power of this descrip- 
tion have in the course of their enquiry 
disregarded the procedure bythe Statute 
incumbent upon them, then the court 
might interfere. Butif they have followed 
that procedure correctly then we must 
eccept their decision. We may see that 
they have weighed the evidence; but we 
are not to put the same evidence on the 
ecales a second timeor to strike the balance 
sirah. 

Anepitome of the authorities 
given in afew words, 

- When the relations of master and servant 
are governed by the ordinary law, there 
can‘be dismissal, (a) with notice, for any 
cause (b) without notice, for sufficient cause. 

Where those relations are governed by 
any special law, dismissal is regulated by 
such conditions as that law may lay down. 

Where ihat special law lays down no 
conditions, none cen be imported by 
interpretation. 

An unqualified power to dismiss (such 
as we have inthis.case ) is a power to dis- 
mies without notice given or cause shown. 

No attempt has been here made to 
deduce any Canons of Natural Law from 

(8) (1915) 84 L. J. K. B. 2165; 112 L. T, 1029, 


(4) (1812) 15 East 117; 13 R, R. 409, 
(5) (1874) 18 Eg, 28. - 
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the Principles of Mternal Justice. In ree 
gerding those Principles with the highest 
veneration the Lords Ohancellors, who 
have been quoted, do not stand alone. Bat 
for the purposes of the present care the 
positive law, which may be found in the 
Acis ofthe Legislature, seems to suffice. 

The limitatiqns on the powers of 
the Mansging Committee to dismiss are 
twofold:— 

Their order shall be subject to an 
appeal tothe Municipality, and no servant 
shall be dismissed withouta reasonable op- 
portunity given tohim of being heard in 
his defence. In the present case both 
these conditions have been fulfilled. The 
plaintiff bas had an opportunity of bêing 
heard in bis defence. He has in fact 
appeared before a Special Committee ap- 
pointed to investigate -these charges no 
less than six times. The report of that 
Oommittee was also communicated to him 
before it was made public and he was 
given an opportunity, of which he availed 
himeelf, of submitting any explanation 
which he might have to give. In like 
manner the plaintiff exercised his right 
to appeal to the Municipality and the 
Municipality considered and disallowed 
his appeal, 

On the first three points for decision and 
for the reasons which I have given I would 
hold thatthe point discloses a cause of 
action by reason of the allegation that 
the dismissal of the plaintiff was in breach 
of defendant’s rule No. 90, I would also 
find that the court has jurisdiction to try 
that cause. 


or has not conformed to the procedure 
which the statute lays down. 

The fourth issuecan be speedily dispos- 
ed of. Therespondent’s Pleader was not 
allowed by his inetructions frankly to 
admit that the plaintiff had been dismissed; 
but by the documents and authorities he 
was not enabled effectively to deny it. 
We hold thet the plaintiff was dismissed 
and that a dismissal is nonetheless a 
dismissal because itis made in polite 
rather than in peremptory language. 

1 have elready given reasons for holding 
that the plaintiff enjoyed a reasonable 
opportunity to be heard inhis defence as 
provided by'r, $0. ` 

l think we are not entitled’ to consider 


whether the decision to dismiss the plaintiff 


was justified. 
From this it will follow that the plaintiff 
hasnot proved that he is entitled to fany 


Butit is ajuriediction limited 
to deciding whether the Municipality has. 


, 
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damages. We have been told that the 
Municipality are inclined to refund to the 
plaintiff the sum at his credit in the pro- 
vident fund, That this should ba dons 
seams to ba equitable and just; but the 
ahon which the plaintif has made must 
ail. 

We dismiss this appeal with coats, 

Dadiba Mehta, A. §. C.—Very little 
remains for me to add after the exhaustive 
‘and lucid exposition of law on the subject 
of master and servant givenin the judg- 
ment of the learned Judicial Oommiss- 
ioner. 

The suit out of which this appeal arises 
was brought by the plaintiff-appellant to 
recover damages from the Karachi Munici- 
pality on the ground that he has baen 
wrongfully dismissed from service by the 
‘Municipality. The plaintiff's case as stated 
-in the plaint was onthe basis of a claim on 
a breach of contract. It was contended 
on his behalf before the court of firat 
instance that the ordinary law of master 
‘and servant was applicable to this case. 
Against the fincing of that court to the 
‘contrary, the appellant in his memo of 
appeal, ground No. 3 maintains: — 

“The learned Judge has erred in law in not 


holding that the ordinary law of master and servant 
applied to this case.” 


At the time of the hearing of this appaal, 
however, Mr, Kimatrai who has appeared 
for the appellant gave up that contention 
and preferred to adopt a different position, 
‘He now contends that in the cate of ssr- 
vants of Corporations and Societies, if the 
power of dismissal is vested in any specifi- 
ed authority, that authority bezomes a 
domestic tribunal who must above all 
observe therules of natural justice irres- 
pective of any provision that may have 
been made in the law governing the con- 
duct of such Oorporations and Societies, 
regulating the power and mode of dis- 
missal. It is also contended that the civil 
Court has jurisdiction to see whether rules 
of natural justice have or have not been 
respected by such a tribunsl, and whe- 
‘ther there was or was not material before 
it to justify the dismissal. Tais somer- 
saultis most properly taken with a view to 
get the benefit of a decision of the Bombay 
High Court Manekji Naoroji Balsara v. 
Municizal Commissioner, Bombay (2) which 
-came out after the appellant filed the 
present appzal. In that case it was held 
that the ordinary law of master and 
servant didnotapply toa servantof the 
Municipality who could be dismissed by 
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its Standing Committes, I+ also laid down 
the following three propositions, — 

(1) There must bə eviden3ze bafora the 
domestic Judge on which he can reasonably 
find that the ground ofdismissal stated in 
the Statute is in fact proved before 


him; 


(2) The enquiry before the domestic 
Judge must be conducted in accordance 
with the principles of natural justica and 
in ‘particular the accused must bə given 
an opportunity of baing heard in hia own 
defence and of cro3s-examining the oppos- 
ing witnesses and also of calling his own 
evidence; 

(3) The decision must not bs based on 
purely capricious grounds. 

First of all it is necassary to decile 
whether in the present case wa arato be 
guided by the ordinary law of master and 
servant, or by the variation or modifica- 
tion of if under a speciallaw viz, the 


Dis‘rict Municipal Act and the rules 
and bye-Law3 made thereunder by 
the Karachi Municipality. Under an 


ordinary contract for service between a 
master and his servant in which no period 
is specified, the master has the right to 
terminate the contract by giving reason- 
able notices and without assigning any 
‘cause, or without. notice if there is suffici- 
ent cause. To these incidents of the 
common law the Statute might provide 
either an enlargement or a curtailment of 
the rights of either. The Statute may give 
a epecial advantage to an employer by 
curtailing the common law right of the 
employee under him so muchso that the 
latter may merely hold his appointment 
so to say durante bene placito and may 
be discharged as soon asthe person who 
made the appointment chooses to exercise 
his will, On the other hand, in and under 
a Statute regulations may beso made as 
to take away the ordinary immunity of 
the master, and then the servant is not 
a servant at will, Where, therefore, there 
are no restrictions at all to the discretion 
of the master who employs a servant 
under some statutory powers, theservant 
can bə dismissed at any time at the wilt 
of the employer and no notice need be 
given and no cause for the dismissal 
need be assigned. Where on the other 
hand the Statute prescribes the causes 
for which and the circumstances under 
which a servant of a Oorporation may 
be dismissed, and the discretion is vested 
in a particular person or ia a body of 
persons, such discretion cannot bə inter- 
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fered with by acourt of law, unless the 
decision impugned is found to be the 
outcome of malice on the part of the 
person or body of persons or unless the 
employee is not heard atall in his defence 
which may be equivalent to proof of 
malice. When the appellant got himeelf 
engaged in the service of the Karachi 
Municipality he must be deemed to have 
agreed to abide by the law under which 
the Municipality had to function, There 
are two rulings of our own court, Burmah 
Oil Co. v. Narain Das Dayal Singh (6) and 
Detaram v. Forbes (7) to the effect that 
where a party to acontract agrees that in 
case of any dispute arising out of the 
contract or in any matter concerning the 
contract he will abide by the decision of 
the other party, he cannot afterwards be 
allowed to say that such decision is not 
binding upon him, being a decision by 
a person in his own cause, unless it can 
‘be shown to be arbitrary cr otherwise 
unjust. It follows thenthat the appellant 
cannot insist on any limitations to the 
power of the Karachi Municipality to dis- 
miss him not provided for in that behalf 
by the Act or Rules having the force of 
law. 

Unders, 184 of the District Municipal Act, 
Bombay III of 1901, read with rr. 86 and 90 
made under the provisions of s. 46 (e) of 
the Act the power of dismiesing the 
appellant was with the Managing Oom- 
mittee of the Municipality, who had to 
give a reasonable opportunity to the appel- 
lant to be heard in his defence. There 
are no onerous provisions requiring any 
formalities to be observed in or any grounds 
to be stated for dismissing any servant. 
Under the circumstances the Bombay 
ruling (1) relied on by the appellant does 
` not help him at all, inasmuch as s. 83 
(i) of the City of Bombay Municipal Act 
restricts the right of dismissal, which can 
be exercised only when there has been 
any breach of departmental rules or dis- 
cipline or whén there has been careless- 
nese, unfitness, neglect of duty, or other 
“misconduct on the part of the servant 
whereas no such provision is to be found 
in the District Municipal Act or the rules 
made by the Karachi Municipality. The 
decision is based mainly on the Eoglish 
case of Osgood v. Nelson (8) in which it 
was decided that when the Statute converts 

(6) 104 Ind. Oas. 185; 22 S. L. R. 54; A. I. R. 1927 


Sind 253, 
(7) 117 Ind. Oas 778; 25 S. L. R. 96; A. I. R.1930 


Sind 17. 
(8) (1872) 5 H, L, 636; 41 L, J. Q.B. 329. 
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the position of ordinary servant at pleasure 
into tbat of a servant during good be- 
haviour the“ decision of the domestic 
tribunal should not be capricious or arbi- 
trary. In the case of Hayman v. Governors 
of Rugby School (5) there is suthority for 
the proposition that if a governing body 
has been given the discretion to dismiss a 
servant that digcretion cannot be inter- 
fered with although no specific charge 
may have been preferred against the 
servant. In Notley v. London County 


Council (9) the court refused to 
interfere with the powers of dismissal 
of the Oounty Council which were 


more or less the same as in s. 184 of 
the District Municipal Act, In that .case 
the words ‘may dismiss’ were construed as 
‘dismiss at pleasure’. The same principle 
was approved by Erle, J., in In the matter 
of Teather and Poor Law Commissioners 
(10). The principle is crystalliced thus:— 
“Where there is a discretionery power to 
remove, it may be exercised without notice 
to the party and without &ny statement of 
the grounds of removal.” The Karachi 
Municipality is a creature of the Statute 
and as such itis bound by the rules and 
regulations laid down by and under the 
Statute. The appellant when he entered 
the service of the Municipality agreed to 
be bound by those rules and regulations, 
He cannot now complain that they do not 
afford him adequate protection. Having 
regard to the provisions of s. 1&4 of the 
Act, and of the rules framed under s, 46 (e) 
of the Act, it is clear that the appellant was 
a servant at pleasure removable at the dis- 
cretion of the Managing Committee subject 
to an appeal to the General Body, and sub- 
ject to the only condition which attaches 
to the discretion, viz., that the appellant 
had a right to be heard in his defence. 
That the Managing Committee did in the 
exercise of their discretion decide to dis- 
pense with the services of the ap: 
pellant and that this decision was upheld 
by the General Body is not disputed. That 
neither the Managing Committee nor the 
Geners] Body was actuated by malice is 
equally undisputed. The only point that 
remains then on which this court has to 
satisfy itself is whether in exercising their 
discretion the members of the Managing 
Qommittee did or did not act as enjoined 
upon them by r. 90. When there is no 


(9) (1915) 3 K. B. 580; 85 L. J. K, B, 113; 13 L, G 
R. 1346 


(10) (1850) 19 L. J. M, ©. 70; 1L. M.&P. 7; 15 J. 
P. 36; 87 R. R. 891. 
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xpress provision in the law it cannot be 
said that the heariog to be given to the 
appellant was to be regulated according 
to some elaborate procedure based on what 
ia commonly known as the canons of na- 
tural justice. It would be highly dangerous 
and detrimental to public policy to read 
more in a plainly worded rule than ap- 
peared on the surface? Rale 90 is clear. 
The man to be dismissed has to be heard. 
To me it appears that to convert the hearing 
into a regular trial requiring the framing 
ofa definite charge, the recording of evi- 
dence in the presence of the servant con- 
cerned, and giving the right to the servant 
to cross-examice all the witnesses examined 
and insisting on a categorical statemeat 
of the reasons for dismissal is not what is 
contemplated by the rule, and cannot ba 
reasonably read into it. Where the rule 
itself provides no such restrictions the 
court cannot import any. Ina case report: 
edin Hales v. Regem (i) it was held that 
if the appointment of a servant is such that 
Do notics need be giv:n before dismissal, 
any agreement to the contrary would bs 
ultra vires. On the reasoning of that deci- 
sion itis doubtful if the Managing Oom- 
mittee can be said to be bound to reapsct 
any such laws of natural jastice as are 
stressed upon by Mr. Kimatrai for the ap- 
peliant. In this case there has been a 
substantial compliance with the require- 
ments ofr, 90. Tne appellant was heard sever- 
al times by what was known as the Corrap- 
tion Oommittes, His explanations were 
before the Msnaging Oommiittes. Even if 
rules of natural justics had to be observed, 
I fail to see how the Managing Committee 
can be said to have flouted any of them. 
The charge against the appellant was that 
he had been generally corrupt. No wit- 
messes were examined by the Managing 
Committee, so none had to ba offered for 
cross-examination, The appellant was con- 
victed, so tosay,out of the materials he 
himeelf had furnished, viz, his statement 
that he had some 70 to 80 thousand rupses 
through his ordinary avocation after spend- 
ing liberally on his family during the years 
he was in the service of the Municipality. 
The learned Additional Judicial Gommis- 
siner Mr. Lobo who tried this suit was also 
satisfied that the appellant had not come 
out of the ordeal an innocent man. Iam 
therefore satisfied that the appellant did 
have a fair opportunityfof putitng forward 
his defence before he was dismissed. That 
being so our jurisdiction tointerfere with 
(11) (1918) 34 T, L. R. 589. 


the discretion of the Managing Committee 
comes to an end. The dismissal of the ap- 
pellant’s suit is perfectly justifiable; and 
this appeal must share the same fate I, 
therefore, concur in the order proposed by 
the learned Judicial Commissioner that 
this appeal be dismissed with costs, 
N/a. Appzal dismissed, 
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Whers the plaintiff sues for a declaration that 
he ig the makant of a mutt and for recovery of 
possession from him of the mutt properties, it is 
upon the plaintiff to establish his right to the 
mahantship and the properties appertaining there- 
to. It is incumbent on the plaintiff to establish, 
first, that he was a duly initiated and perfected 
chela of the late mahant and secondly, that he 
had been duly elected and installed inthe place 
of his guru, and the suit must fail if he does 
not establish that he was elected. The suit would 
also fail, if, though a chela, his birja-khom had 
not been validly performed by the deceased and 
still more if he was neither a perfected nor an 
initiated chela of the deceased. Ranga Chariar 
y. Yegna Dikshetar (|), Gossain Ramdhan Puri 
v. Gossain Dalmir Puri (2) Lahar Puriv. Puran 
Nath (3) and Baldeo Prasad v. Arya Priti Nidhi 
Sabha (4), referred to. [p, 777, aol. 2; p. 778, col. 1.) 

Incidents of the ceremony of Brija hom pointed 

out, 
In Behar the pindi dan to himself and the 
devouring of a portion of the mixture of pan supari 
the ashes of his tik (tuft of hair) and ghee are 
the usual incidents of brija-hom and the failure 
of the plaintiff to remember or to mention the 
performance of them at his alleged brija-hom is 
of considerable significance when one is determin- 
ing whether it was actually performed or not. 
Jp. 780, col. Lj | NGA 

Appeal against a decision of the Sub- 
ordinate Jadge, Gaya, dated the 24th Sap- 


tember 1928. 
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Macpherson, J.—Brahmadeo Bharthi, 
the plaintiff, appeals against the decision 
of the Subordinate Judge of Gaya dismiss- 
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ing in hie suit brought in forma pauperis 
against the defendant Ramanand for a 
declaration that plaintiff is the Mahanth 
of the Bishunprer mutt in the Auranga- 
bad Sub Division of the District of Gaya 
and for recovery of possession from him 
of the properties, valued at Rs. 11000 
of the mutt set out in schedule A of 
the plaint, of mesne profits amounting 
to Rs. 3,000 and of future mesne pro- 
fits. 

In his plaint plaintif designated him- 
self “Mahanth” and the defendant as 
Brahmachart and in bis written state- 
ment defendant designated himself 
“Mahanth Ramanand Bharthi” and denied 
that the plaintif was Mahanth. The Bub- 
ordinate Judge. dismissed the suitof the 
plaintiff and the plaintiff appeals, The 
court having ordered ihat Government 
should realise the court-fee payable on the 
plaint from the defendant, the same to 
be a first charge on the property of the 
mutt in possession of the defendant, 
the defendant has appealed against the 
order. 

The case set out in the plaint is briefly 
as follows. The [plaintiff (hereinafter 
referred to as the appellant) ia the chela 
and heir of the late Mahanth Harakh 
Narain Bharthi of the Bishunpur mutt 
who died on the 26th Magh 1331 F. (27th 
February, 19:4) and is in possession of 
the properties of the muth while defend- 
ant is not entitled to ba Mahanth or to 
possess the property of the muth included 
in echedule A. Bishunpur is a Dasnami 
‘mutt: of sanyasis, The late Mahanth in- 
itiated the plaintiff about J898 and some 
seven years later performed ibe Birja-hom 
ceremony of the plaintiff thus making 
him a perfected chela and his lawful 
successor. The late Mahanth left no 
other chela or lawful heir and on the 
26th Falgun 1331 F. (17th March, 1924) 
plaintiff performed the samadhi bhandara 
of the Mahanih in the presence of a 
chela of the Mahanth of Bodh Gaya and 
other Mahanths of neighbouring? muths 
snd respectable people of the neighbour- 
hood who gave him the chadar of 
‘Mahanth and installed him on ‘the gadi. 
The defendant isa chela of the Swamiji 
of Patelgange, a Brahmachari asthal witbin 
the Deo estate, and Raja of Deo is the 
chela of that Swamiji and desires to 
amalgamate with the asthan of Patal- 
ganga tke properties of Bishunpur muth 
endowed by his ancestors who were chelas 
of Bishunpur muth. Some years before 
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the death of the late Mahanth who had 
cataract. plaintiff used to perform the 
work of Bishunpur muth but during the 
Survey operations in the neighbouring 
District of Hszaribagh wheres there are 
properties of the mutt, the late Mahanth 
cn the recommendation of the Raja of 
Deo appointed the defendant his karpardaz 
to look after theesurvey proceedings and 
court work. That was done by a mukhtar- 
nama of the 29th June, 1915; but the 
Mahanth did nct consent to the designa- 
tion therein of the defendant as chela 
nor did he know of the contents of the 
deed. Owing to his dishonesty, the 
Mahanth in 1317 removed the defendant 
from being skarpardaz and the ge- 
fondant was dishonest in various 
ways thereafter. After the death of the 
Mahanth, through proceedings under the 
Land Registration Act and under the 
Code of Oriminsl Procedure which were 
decided in the defendants favour in 
November, 1924 and Apri), 1925 reapectively, 
the defendant was put in possession of 
the property of the muth. The defend- 
ant was institgated in this regard by the 
Raja of Deo. lt was further averred that 
the defendant: being a Brahmachari 
Vaishnav could not be Mahanth of the 
Bishunpur mutt and in fact was not 
installed on the gadi thereof and in 
particular that even if defendant is a 
chela of the late Mahanth, nevertheless 
the plaintiff es the senior chela is entitled to 
succced to the gadi and was in fact installed 
thereon at the bhandara ofthe late Ma- 
hanth. 


In bis written statement the defendant 
substantially traversed the allegations of 
the plaintiff in particular, he denied that the 
late Mahanth had ever made the plain- 
tiff his chela or performed hie Birja-hom 
cermony and that plaintiff lived in Bishun- 
pur muth as a chela. The plaintiff, he aver- 
red, merely came to the muth as a wander- 
ing faqir and being there guilty of sex- 
ual immorality, was turned away by the 
late Mahanth. He himselfis not a Brahma- 
achari Vaishnav nor a chela of the Swami- 
ji of Patalganga but is the only chela of 
the late Mahanth who initiated him twen- 
iy iwe years ago under the name of Rama- 
nand Bbarthi and performed his Birja- 
hom cermony and made him a sanyasi 
faqir. He also gave defendanta registered 
general power of-attorney on the 2¥th June, 
1915, after which the defendant always 
did the village and court work, The de- 
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gendant also performed the samadhi and 
bhandara of the Mahanth on the z6th Fal- 
gun 1333 F, wes at the bhandhara given 
chadar and installed by neighbouring Va- 
hnath and zamindars and grihast chelas on 
the gadi of the Mahanth and has since 
then been Makanth and in possession of 
the propertiesof the muth Hə denied the 
allegations of the plaintiff that the late Ma- 
hanth did not know the contents of the 
general power-of-attorney and that defend- 
ant did acts of bad faith in respect of the 
mutt, suggests that plaintiff hss been set up 
by intsrested people of Khardiha and Katya 
whom the defendant antagonised in connec- 
tion with his work of tho muth and 
who are financing plaintif and denies 
that plaintif was ever in posession 
of the properties in suit. It is to bə ob- 
served that both parties place the bhanda. 
ra and election on the 26th Falgun 1331 
Fasli in the courtyard of the Bishunpur 
muth, 

The learned Subordinate Judge held on 
a consideration of the evidence both that 
there was “ no satisfactory evidence to prove 
that plaintiff was initiated as chela of the 
late Mahanth” and that no Birja hom cere- 
mony of the plaintiff was performed at all. 
He further held that the plaintiff had fail- 
ed to prove that the defendant was a chela 
of the Swamiji of Patalganga or that the 
Raja of Deo actuated bya desire to amal- 
gamate Bishuopur mutà wita the asihan 
of Patalgangs, had set up the defendant, 
He pointed out that the plaintiff had not 
adduced: the testimony of any of the Ma- 
hanths, subordinate of Bishunpur muth of 
whom several testified in favour of the de- 
fendant, or of any of its tenants or amlas, He 
found that the am-mukhiarnama of 1915 
in favour of the defendant was executed 
. with the full knowledgs of the Mahanth, 
that the defendant was not removed from 
his am-mukhtarship by the late Mahanth, 
and was not a follower of a Bramachari path 
but a prefected chela of the late Mahanth 
and broadly that plaintiff though not mere- 
ly a sadhu who in his wanderings came 
to Bishunpur muth, was not while defen- 
dant was a perfected chela cf the Mahanth 
and that defendant served the Mahanth 
for a long time and was beloved by him. 
Further he was convinced that defendant 
performed the bhandhara of the deceased 
Mahanth, was given the chadar of Mahanth 
and was installed on the gadi of the Ma- 
hanth. on the occasion of the bhandara, 
while the plaintiff's allegation as to pər- 
forming the bhandara and being install 
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ed was untrue as well his allegation as to 
possession and dispossession. His view 
was that the plaintiff stealthily removed 
the papers from the muth just after the 
bhandara, and while he was apparently 
present in the muth when the Police ar- 
rived he was no more than any other faqir 
in possession of the mutt or of its pro- 
perties. In his view plaintiff had never 
been in possession of the office of the Mahanth 
or the properties in suit, 

The appellant’s case hss undergone 
changes and even on the firat day of the 
hearing when the case was taken up in 
the afternoon, the submiesion of Mr. 
Jayaswal for the appellant substantially 
was that the appellant was entitled to suc- 
ceed as being the senior chela. On the 
following morning, however, he indicated 
that, on better acquaintance with the record, 
he recognised that in fact the appellant's 
cass was that he was the senior chela of 
the Vahanth, that the defendant was per- 
haps also a chela, thatthe succession was by 
election and that the appellant was the 
chela elec:ed, 

In the course of the hearing the usual de- 
cisions, namely, Rangachariar v. Yegna 
Dikshetar (1), Gorsain Ramdhan Puri v, Gos. 
sain Dalmir Puri (2) the well-known Ba- 
dhauli case, also of the District of Gaya, 
Lahar Puri v. Puran Nath 3) and Baldeo 
Prasan v. Srimati Arya Priti Nidhi Sabha 


.1z4 Ind. Cas. 761 (4) and Govr's Hindu Oodr, 


paragraph 249], were rzferred to, as well 
as the untranslated Dharmssindhu at page 
367 where itis stated in the chapter on 
sanya:is (paragraph 65) that in the opinion 
of some pina dan is to be done and in the 
cpinion of others it is not to be dcne, tke 
agne:?t and the repeating of the mantra 
however. being omn'um consensu essentials 
at the Birja kom. 

The suit being in ejectment it is upon 
the plaintiff to establish his right to the 
Mahantship and the properties appertain- 
ing thereto. The auggession that he is en- 
titled to the Mahantshzp by seniority or by 
nomination of the late Vahanth are entirely 
baseless. Tcere can be no doubt that the 
succession is not maurusi or hakimi but 
panzhaiit or electoral; and it is not by 
the mixture of panchazti and one of the 


(1) 13 M. 524. 

(2) 2 Ind. Oas. 385; 14 C. W.N. 191. 

(3) 29 Ind. Oas. 724; 42 I. A. 115; 19 O.W. N 
718; 21 0. L. J. 499; 17 Bom, L. R. 475; 18 Al. 
L. T.39; 29 M. L. J.75; 2 L. W. 589; 37 A. 298. 
(1925) M. W. N. 528 (P. O). 

(4) 12: Ind. Oas. 761;-Ind. Rul. (1930) All, 617; 
À. I. R. 1930 All 643; (1930) A, L. J. 1378. 
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‘other methods. It waes, therefore, incum- 
bent on the appellant to establish, first 
that he was a duly initiated and perfect- 
ed chela of the late Mahanth and, 
secondly, that he had been duly 
elected, and installed in the place 
of his guru. It is obvious that the 
suit fais if he does not estavlish that he 
was elected, It would alao fail if, thougha 
chela his Brijahom had not been validly 
performed by the deceased and still more 
if he was neither a perfected nor an initiat- 
ed chela of the deceased. In my judg- 
ment, the appellant has egregiously failed 
to establish that he was elected to the 
Mahanthship, 


It is the case of both parties that the 
bhandara ceremony(which corresponds in the 
case of mahanth to the sardh of a layman)was 
performed on the 26th Falgun 1331 Fasli 
in the muth and accompanying it the 
chadar at whicha shawl ora cash giftis 
given by each Mahanth, sanyasi or lay 
guest preeent as an acknowledgment of the 
Mahanth who is being installed. It is 
palpable that two ceremonies of this char- 
acter could not have taken place simult- 
aneously in the mutt nor is the case of 
either party that two elections took place 

. simultaneously at one of which he was 
elected and the other of which his opponent 
purported to have been elected. Even if 
a double election was possible, it is clear 
that it did not occur. Thereis no allega- 
tion of any struggle between the two 
factions and such a struggle would be 
inevitable if the numerous Mahanths and 
their followers alleged to hava taken part 
on behalf of the plaintifi—a gathering of 
a thousand people isthe estimate in the 
evidence and also the Mahanths of the 
subordinate muths, tenants and amlas, of 
the property as well as numerous others, 
sanyasis and laymen present at the de- 
fengsnt’s ceremony including the Raja 
of Deo who came on his elephant, the 
superintendent of estate and his menials or 
even a proportion of each alleged assembly 
bad then been present. No doubt there 
ia an extensive body of oral evidence on 
behalf of the appellant consisting of 
Mahanths, sanyasis and other well-wishers; 
but an examination of that evidence dis- 
closed that it is of the poorest quality so 
that it is altogether impossible to differ 
from the estimate arrived at by the learned 
Subordinate Judge who heard and saw the 
witnesses depose, that no reliance is to be 
placed upon their testimony. It is re- 
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markable that several of these witnesses 
were mixed up in the land registration 
case and the proceedings under s. 145 of 
the Oode of Oriminal Procedure. From the 
number of the former it is obvious that it 
was filed before the end of March, 1924, so 
that plaintif rushed to the revenue court 
with suspicious promptitude for one whose 
election is alleged to have been uncontested 
and to have passed off quietly. Not one of 
the witnesses establishes that appellant 
was installed on the gadi in his presence. 
There ssems every reason to believe that 
the influence of Murat Narain Singh 
(P. W. No. 7) who gave manifestly false 
testimony as to the deed of 1915, and other 
Babus of Khardiha both in the court below 
and in the earlier proceedings procured 
several of the appellant's witnesses. 

As to the evidence of the Mahanths 
it appears to be untrue and in particular 
that of Jobraj Bharthi. So also the testi- 
mony of the other witnesses entirely fails 
to carry conviction. In short the alleged 
election and installation of the appellant 
by Mahanths and zamindars on the 26th 
Falgun i331 at the Bishunpur) muth so 
far from being established by appellant’s 
evidence exists only in the impure imagin- 
tion of the witnesses adduced. It is of the 
utmost importance tbat admittedly no 
Mahanth of the 17 or 18 mutts subordinate 
to Bishunpur attended the ch2zdar cere- 
mony of the plaintiff, though invited for 
ths occasion, and that none of them or 
any tenantor amla of the properties in suit 
has been examined asa witness, that the 
papers alleged to contain the expenses of 
the bhandara amounting to Rs, 4,000 have 
not been produced, that the persons from 
whom he alleges that he borrowed have 
not been examined and that the bahi alleged 
to contain the expenses of the samadhi up 
to the time of bhandara has not been filed 
and the excuse given isfrivolous. He also 
betrayed significant ignorance of details. 
The list Ex. 6 showing the contributions at 
the chadar ceremony is suspicious and 
there is good reason to believe that it is 
not genuine, Apart altogether from the 
testimony adduced on behalf of the də- 
fendant it must be held that the findings 
of the court below that the plaintiff did 
not succeed to the Bishunpur muth and the 
properties in suit, that he did not perform 
the bhandara of the late Mahanth and that 
he was not elected by some of the neigh- 
bouring Mahanths and zamindars as 
Mahanth of the Bishunpur mutt in suc- 
cession to Mahanth Harakh Narain Bharthi 
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and was never in possession of the muth 
or its properties are unexceptionable. 

A very important point is that his accounts 
of the bhandara and chadar ceremonies 
were filed by the defendant and relied 
upon by the court below. This paper had 
been written by the patwari Nathuni Lal 
who has since been dismissed as being in 
collusion with theappeMant. The defend- 
ant would hardly have taken the risk of 
filing such a paper ifit were not genuine. 
It was salso filed in the proceedings in 
1926 and then relied upon. This account 
the appellant has failed to print in accord- 
ance with the rules of the court, and under 
the settled practice of this Oourt the ap- 
pellant is not allowed to challenge the 
conclusions therefrom of the trial Judge. 

This is sufficient to dispose of the appeal. 
There can, however, be no doubt atall that 
the positive evidence edduced to prove that 
defendant Ramanand duly performed the 
bkandara of the late Mahanth MHarakh 
Narain Bharthi on the 26th Falgun 1331 at 
the Bishunpur mutt and at a regularly held 
chadar ceremony was duly elected Mahanth 
end installed on the gadi of the late 
Mahanth, is true. It is imposzible to 
resist the testimony on this point of the 
Raja of Deo and numerous other wit- 
nesses including at least two Mahanths of the 
subordinate muth and tenants and amlas of 
the property. Their evidencereads true 
as it sounded true to the Judge who 
heard it. In contradistinction to the evi- 
dence on the plaintiff’s side the defence 
evidence aa to the ceremony itself deserves 
credit. lt seems impossible that mention 
of the puja of Gaur-Ganesh should have 
escaped the plaintiff and only appears in 
the testimony of his third witness if actu- 
ally the witnesses were deposing to some- 
thing which they eaw. The dieinterested- 
ness of the Rajaof Deo has been impugned 
without any reasor at all merely because 
he has at his mother’s instigation become 
a votary of the Brahmachari Swamiji of 
Patalganga, and a remote connection was 
thus found with the defendant in that the 
latter hadstudied the Vedas in his youth 
before becoming a sanyast. 

It is, however, admitted thatthere is no 
objection to a Brahmachari becoming a 
sanyasi, The allegation that the defen- 
dant is a chela of the Swamiji of Patal- 
ganga,is untrue. Indeed it is impossible 
with any semblance of reason to assail the 
status of the defendant as a chela of the 
deceased whose initiation and Birja kom 
are shown to have been validly perform- 
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ed. He was therefore eligible for election 
and beyond doubt he was duly and openly 
elected, as he claims. 

It has been urged that his am-mukhtar- 
nama of 1915 was prepared without the 
cognizance of the executant and that in any 
case the defendant fell out with the Ma- 
hanth subsequently. To my mind the chal- 
lenge in the plaint to the am mukhtarnama 
is frivolous. The Subordinate Judge right: 
ly disbelieved Murat Narain’s statement 
that the contents werenot read over and 
explained to the Mahanth, and there can be 
no doubt that the business of the muth 
was carried on by the defendant on the 
strength of it, On theother hand it cannot 
be contested that in the written statement 
Ex, 14 filed on behalfof the Muhanth in 
1922, itis stated that the Mahanth having 
detected the dishonesty and licentiousness 
of Ramanand removed him from his resi- 
dence five or six years before, that Rama- 
nand waain collusion withthe plaintiff in 
that suit and that “Ramanand filed an ap- 
plication in the Land Registration Depart- 
ment which wasrejected,” The defendant's 
explanation of the letter is that it was done 
at the instigation of the Mahanth himself 
which is probably the truth. The written 
statement wes filed in a money suit in 
which the Mahanth and Ramanand were 
defendants in respect of money borrowed 
by Ramanand in virtue of his am-mukh: 
tarship. It was acsording to the evidence 
filed on th3 date on which the suit was 
compromised by Ramanand. Though for 
obvious reasons the latter does not say s0 
straight out the impression obtained in the 
circumstances as a whole is that the collu- 
sion was not between plaintif and Rama- 
nand but between the two defendants (the 
Mahant) and Ramanand) and for their 
joint benefit. In November 1923, Ram- 
anand was certainly present asa mem- 
ber of an august conference of Mahanths 
and others at Bodh Gaya. He suggests 
that he was the accredited representa- 
tive of the Mahanth there andthe fact 
that he was made a member of the ‘Work- 
ing Committee’ would suggest that he was 
accepted in that capacity or at any rate 
was not regarded as an outcast such as 
would be ifthe allegations in Ex. 14 had 
any foundation in fact. I can see no escape 
from the conclusion that Ramanand was 
actually managing the properties of the 
muth in close touch with the Mahanth up 
to the time of his death, and in any event 
he was still a chela of the Mahanth 
and eligible for election to succeed him. 
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As regards the appellant, I see no rea- 
scn to doubt on Ezs. 3, 4 and 9 that he 
wasconnected with the Bishunpur muth 
in some capacity after he was kidnapped 
from his home at the age of nine or ten 
about 1898. The evidence that he was 
madeg chela on probation, though not 
convincing, may be allowed to pase; he 
certainly described himself as a chela, 
though not in circumstances which would 
necessarily be known to Mahanth Harakh 
Narain. But it must be remembered that 
chelas are not all of the oneclass. Apart 
from the girhast chelas there is the class 
of special disciples in respect of whom 
esoteric ceremonies are performed, It isa 
much more difficult question whether 
these were regularly performed in respect 
of the appellant. The learned Subordi- 
nate Judge came to the conclusion that 
. they were not performed at all and it is 
difficult to disturb his finding. The evi- 
dence is certainly meagre and unsatisfac- 
tory. Appellants mention 15 persons as 
present and of them six were examined 
of whom only one spoke of the Birja: 
hom and he is Jobraj Bharthi whose testi- 
mony is as unacceptable on this as on other 
points; the other peraon P. W, No. 5 is 
not even mentioned by appellant as 
having been present, 

We are not really concerned with the 
guestion whether the pinli dan to him- 
gelf and the devouring of a portion of the 
mixture cf pan upari, the ashes of his 
tik (tuft of hair) and ghee are essential 
tortions of the Birja-hom without which 
it is invalid. On the text submitted to 
us there appears to be soma doubton the 
point, But it would seem that whether 
essential or not, they are usual in Bihar, 
‘especially the former, and the failure of 
the plaintiff to remember or to mention the 
performance of them at his alleged Birja- 
‘hom is of considerable significance when 
one is determining whether it was actu- 
-ally performed or not, especially in the 
otherwise unsatisfactory state of the evi- 
dence onthe point. I would hold that 
whether the failureto perform these cer: 
monies isa fatal irregularity or not, the 
fact that they were not performed arouses 
suspicion that appellant’s Birja-hom did 
not take place, and so if is unsafe to differ 
from the view, of the learned Subordi- 
nate Judge that appellant has failed to 
establish that he himself is a perfected 
chela of the late Mahanth. 

For all there reasons I would hold that 
the decision ofthe court below is right 
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and I would dismiss this appeal with costs. 

The appeal preferred by the defendant 
against the order that he isto pay the 
court-fee on the plaint, the same to be a 
firatcharge onthe property of the muth 
in his possessior, is definitely not contested 
on behalfof Government orthe plaintiff- 
appellant and palpably no answer to it 
could be forthcoming. It is therefore, 
allowing with coats against Brahmadeo 
Bharthi. Thecourt-fee onthe plaint will 
be payable to Government by Brahmadeo 
Bharthi 

Mohammad Noor, d.—I agree. 

N/a, Order accordingly. 


BOMBAY HIGH COURT. 
Oriminal Appeal No. 394 of 1932, 
August 19, 1932. 

BRAUMONT, O. J. AND NANAYATI, J. 
Musımmat MANIBEN LILADHAR KARA 
ACOUEED— APPELL:NT 
versus 
EMPEROR—Oprosire PASTI, 

Penal Code (Act XLV of 1860), ss, 124-A, 158-A 
—Sedition — Speech— Interpretation — Government 
spoken as enemy of labourers—Offence, if committed— 


Promoting enmity between classes—‘Classes’, meanin 
, g 


Where inthe course ofa speechat a meeting of 
the labourers, the accused urged upon the labourers 
to unite in order to fight against their two enemies, 
the Government and the capitalists characterising 
them as sucking the blood of the labourers, and 
dilated upon the advantages which would be con- 
ferred upon them bya general strike, and em- 
phasized that the Government were getting afraid 
of labour and were putting labour leaders in jail 
for long periods; and on account of this speech 
the accused was charged with offences under ss. 
124-A and 153-4, Penal Code: 

Held, (4) that the speech was not strong enough 
to promote or attempt to promote feelings of enmity 
or hatred against the capitalists, whether they 
constituted or not, a class within the meaning of s. 
152-A and that no offence punishable under that 
section was committed; [p. 782, col. 1.} 

(ii) (By Beaumont, C. J..—Nanarati, J., doubting) 
that the whole effect of-the speech, so far as 
Government was concerned, was to suggest to the 
persons to whom it was addressed that Government 
in taking sides against them, was taking the part 
of their opponetts, and that to make a charge of 
gross partiality of that sort against - Government 
was calculated to inspire feelings of enmity and 
disaffection towards Government, and that an offence 
under s.12!-A was committed. [ibid] 

In determining the effect of a speech, if must be 
looked at as a whole and one should not pay undue 
regard to any particular sentence or phrese, and look- 
ing atthe speech asa whole it has to be‘gathered from 
the language used what the intention of the speaker 
was. It is notopen to a speaker to say that he 
did not intend his language to bear the meaning 
which it naturally does bear, [p, 781, col, 1.] 
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“Per Nanavati, J.—Regarding the term ‘classes’ ` 


in s. 153-A the first and most important ingredient 
in the connotation of the term. is that the words 
used must point to a well-defined and readily as- 
certainable group of His Majesty’s subjects. In the 
second place some element of permanence or 
stability in the group would have to be present 
before there can be an attempt to excite enmity 
against that group. Thirdly, there is the question 
of numbers, The group indi®ated must be suffi 
ciently numerous and widespread to be designated 
“a class”. [p. 784, col. 2.] a 

Oriminai Appeal from the conviction and 
sentence paseed by the Chief Presidency, 
Magiatrate, Bombay. f 

Mr, F'. S, Talyarkhan (with him Mezsrs, 
R. F.S. Talyarkhan andG, G. Mahadevi2), 
- for the Accused, 

Sir Jamshed Kanga, Advocate General 
(with him Messrs, G, Louis Walker, Pablic 
Prosecutor and P, B. Shingne, Government 
Pleader), for the Orown, 


Beaumont, C. J.--Thisis an appeal by 
the accused against her conviction by the 
Ohief Presidency Magistrate under ss. 124- 
A and 153-A of the Indian Penal Code. 
The charge against the accused is that she 
made two speeches ata labour meeting on 
“May day” which constituted offences under 
those two sections, The accused in the 
written statement she put in before the 
learned Magistrate says that she is a social 
worker and has studied sccial science in 
England and elsewhere. I am bound to 
Bay that the speeches with which we have 
to deal do not suggest that she has studied 
more than one side of the subject, but 
perhaps it would be unreasonable to ex- 


pect a labour leader on ‘ May day” to deliver - 


anything in the nature of an impartial 
address. 


The first speech which she delivered, the 
learned Magistrate held was unobjection- 
able, and es that finding has not been 
challenged in this court, I need not 
refer to that speech. The second speech 
is the one which the learned Magistrate 
holds to come within the two sections I 
have mentioned, In determining the ques- 
tion, we have to look at 
asa whole, and not pay undue regard to 
any particular sentence or phrase. And 
looking at the speech as a whole we have 
to gather from the language used what 
the intention. of the speaker was. It is 
obviously not open to a speaker to say 
that he did not intend his language to 
bear the meaning which it naturally does 
bear. The speech in question was not 
very long, and in orderto determine what 
its real effect wae, I wo.ld shortly sum- 
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marise it, The speaker starts by moving 
8 resolution which in substance expresses 
the solidarity of the working class, and 
its determination to fight and destroy the 


capitalist system. Then it refera to a 
resolve of the workers to fight the 
offensive ofretrenchment and wage-cut 


launched by thecapiialists by organising 

mass resistance in the form of general 

strike. In support of that resolution the 

speaker eays that labourers must unite to 

fight the two enemies of Government and 

capitalists, A general strike, so'she gaye, 

can only be declared when all labourers 

unite. Then she eulogises in a somewhat 

partial spirit the effects of a general strike, 

Then she says Government and capitalists 

have weapons, workmen have no weapons, 

but they have their labour which is 

stronger than weapons. Labourers, she 

says, do all the work and are starving: 

is this justice? The rule of labour 

sLould be established by all labourers 

combining, Police and scldiers will join 
because they are really labourers. Every- 

thing is in the hands of labourers, who want 

to break the powers of capitalists and 
imperialiste. Then she says this can be 

done not by the methods of the terriorista 

of Bengal, or by the methods of Oongreea 
but by the way of M. N. Roy. Then she 

says that the Government sre getting 

afraid of labour, and that labour leaders 

are sent to jail for long terma of impri- 

sonment and that Oongress leaders get 

much shorter terms, and then she ends 

by exhorting all labour to unite to destroy 

the capitalist system. So that the speech 

taken as @ whole seems to be an exhorta- 

tion tolabour to unite with the object of 

being ina position to declare a general strike 

though there is no suggestion that a geno- 

ral strike should be declared at the pre- 

sent time, andthe ultimate object seems 

to be to establish labour raj by the methods 

of M, N. Roy. The question is whether 

that speech isan offence under either of 

the sections and I will deal with s. 153-A 

rst, 

The offence under that section is consti- 
tuted by promoting or attempting to pro- 
mote feeling of enmity or hatred between 
different classes of His Majesty's subjects. 
The first point taken by Mr. Talyarkhan 
on behalf of the accused is that capitalists . 
are not a class of His Majesty's subjects. 

He says thats. 153-A was designed to 

prevent people from promoting feelings 

of hatred between classes of the coinmuni- 

ty divided either by race or religion, He 
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says that we should construe the section 
as not extending beyond that. I agree 
with the learned Ohief Presidency Magis- 
trate that itis not possible to limit the 
section in that way. Ithink that any de- 
finite end ascertainable class of His Majesty's 
subjects will come within the section 
although the ‘classes may not be 
divided on racial or religious grounds, But 
1 differ from the learned Ohief Presidency 
Megistrate when ho says that capitalists are 
a sufficiently defined class. Ospitalists 
in the literal sense of the word is, I sup- 
pose, any one who possesses any accumul- 
ated wealth, and practically everyone pos- 
“Beres some accumulated wealth, though 
some people do not possess very much. 
Oa that ¢definition practically everybody 
will be within the capitalist class, No 
doubt in the region of economic discussion 
capitalists are referred to in a more limited 
sense. In reference to divisions between 
capital and labour, the capitalist general- 
ly means a person with a considerable 
amount of property invested in industry. 
But if you take any definition of that sort, 
it is impossible tosay what amount of 
capital would bring a man within the 
class. He might be within the class one 
day, and without it the next. He may 
be a capitalist in one country and not in 
another. It seems to me that capitalist is 
altogether too vague a phrase to denote a 
definite and ascertainable cisss so as to 
come within s. 153-A. I may say that 
even if [were wrong on that construction 
of the Act, I should say that this speech 
was not sufficiently strong to promote or 
attempt to promote feelings of enmity or 
hatred against the capitalists, The capi- 
talists are referred to in the speech as 
“blood-suckers” but that after allis a 
figure of speech. The only real charge 
against them is that they are exploiting 
igbaur taking adyantages of the labour’s 
work and paying inadequate wages. But 
the speaker, and I think her audience, 
must have appreciated that the wages of 
labour depend on the ordinary laws of de- 
mand and supply. People whether they 
are capitalists or not, usually pay for 
labour and the price at which they can 
obtain it and not more, and I donot think 
it can be ssid tobe exciting feelings of 
enmity or hatred to suggest that capitalists 
are paying too little, It is quite open for a 
labour leader to ssy that out of the proceeds 
of industry capital is getting too big a 
share just as it isopen for the capitalists 
a say that labour is getting too big a share 
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and that until wages come down there 
will be no improvement in industry. These 
are points of view which are perfectly 
legitima‘e, aud charging your opponent 
with getting too big a share of the proceeds 
of industry isnot, I think calculated to 
inspire feelings of hatred or enmity to: 
wards him. I think, therefore the charge 
under s. 153-A fails. 

The case under s. 124 Ais different. The 
offence there is bringing or attempting to 
bring into hatred or contempt or exciting 
or attempting to excite disaffection towards 
Government. Now there was as far as [I 
can see, no occasion for the speaker here 
to refer to Government at all. The resolu- 
tion which she was proposing was anti- 
capitalist and not anti-Government, and Mr- 
Talyarkhan has invited us to treat her 
reference to Government.as being a chance 
reference which did not affect the general 
tenor of the speech. Bat having read 
the speech very careully, it seems to me 
impossible to adopt that view, I think 
the real gravamen of the charge which 
the speaker brings against Government is 


that Government is siding with the cap-. 


italists. She refera to Government and the 
capitalists as the two enemies, she couples 
them as the ecenies of labour, rot orce 
but many times and she says that Govern- 
ment are getting fiightened and imposing 
long sentences on labour leaders. I think 
the whole effect of the speech, so far es 
Government is concerned,is to suggest to 
the persons to whom it 
addressed that Government is taking sides 
against them, and is taking the part of their 
opponents. To make a charge of gros3 
partiality of that sort against Government, 
is calculated in, my view, to inspire feelings 
of enmity and disaffection towards Govern- 
ment. The learned Advocate General says 
that the speech gozs much further than 
that, and that the speaker proposes t9 
establish labour raj or labour rule, and 
thereby to displace the existing Govern- 
ment. Bat the difficulty the prosecution 
is in there is that the only concrets 
suggestion which the speaker makes is 
that labour raj would be established by 
the methods of M. N, Roy, and there is 
no evidences as to what the methods of 
M. N. Roy are, It is trus that the evi- 
dence shows that M. N. Roy is a communist 
and that he bas been recently sentenced 
to a long term of imprisonment for 
waging war against the King-Emperor, 
but we Gannot assume from that, as agains; 
an acoused person, that his methods ọ 
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establishing labour raj in India are ne- 
cessarily illegal, If the methods were 
legal, then the maker of this speech has 
only advocated the establishment of labour 
raj by legal means. The court cannot 
in a criminal case draw inferences unfair- 
ly against the accused It is for the pro- 
gecution to prove their case, and as they 
have omitted to prove what the methods 
of M. N. Roy are, we cannot hold that 
the speech advocated the establishment of 
labour raj by illegal means. I think, 
however, that there is an offence under 
s. 124A; but I am willing to accept 
the view which Mr. Talyarkhan puts 
forward that the speaker was somewhat 
overcome by the exuberance of her own 
oratory, and that she did not really intend 
to make an attack upon Government. 
She, har, moreover, through Mr. Talyarkhan 
expressed regret for any phrases in herspeech 
which went beyond her real intention, which 
was to exhortlabour to unite and join their 
Unions, and she says that she does not 
intend to make objectionable speeches in 
the future. That being so, I think we may 
take a more lenient view of the matter 
than the learned Magistrate felt himself 
justified in taking. We propose to set 
aside the conviction under s.153-A. Under 
s. 124-A the conviction will stand, but 
the sentence of imprisonment will be set 
aside, though the fine of Re. 300 will 
stand. The fine paid in respect of the 
conviction under s. 153 A will be return- 
‘ed. 


Nanavati, J.—I agree entirely as to 
e. 153-A, 1 do not think that the speech 
which we have read more than once in 
the last two days was such as was cal- 
culated to excite feelings of hatred or 
enmity against the capitalists towards 
whom it was directed. 1t certainly criticised 
them and it alleged that they appropriated 
to themselves an undue share and left 
too little to labourers, But that is merely 
legitimate controversy, and it is not possible 
to hold that putting forward or advocating 
a view of that character could amount to 
spreading feelings of enmity or hatred. Then 
again it is difficult to hold that capitalists or 
imperialists are a definite class for the 
purposes of s. 153-A. I cannot go quite 
so far as the learned Oounsel for the ap- 
pellant wished us to go. I do not think 
thas the term ‘classes’ in that section must 
be restricted to racial or religious classes, 
But, as was pointed out by the learned 
Chief Justice of Lahore in Raj Pal v, 
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Crown (1), a class or section as con- 
templated by this particular section of the 
Indian Penal Code, connotes a well defined 
group of His Majesty’s subjects, and the 
question, is whether the term “capitalists” 
or‘ “imperialists” connotes a sufficiently 
well defined group. In these days of joint- 
stock ‘enterprise, capital is often 
divided into very small shares, and techni- 
cally any one holding even a single share 
would be one of the proprietors of a very 
big concern. It is not likely that the term 
“capitalist” in the speech of the accused was 
meant to include poor people holding a very 
small amount of capital. Yet an attempt 
to restrict the term in some way presents 
very great difficulties. The learned Advocate 
General tried to read it as synonymous 
with employers. But that term is as in- 
definite as “capitalist”, In the case of a 
manufacturing company like a spinning 
and weaving mill, you have the large body 
of share-holders, who are the proprietors 
of the concern; then you have the board of 
directors, and then you have the firm of 
menaging agents who actually carry on the 
day to day administration and engage or dis- 
miss employees and lastly, there is the mana- 
ger who acts under the orders of the manag: . 
ing agents. Which of these various groups 
are we to include within the term 
‘employers’? Take ihe case of the dock 
Isbourers. You have the statutory body 
known as the Port Trust, which might be 
directly employing some of the dock labour- 
ers for all I know. Then there are 
firms of stevedores who undertake the 
business of loading ships. There are ship- 
ping companies who employ these stevedores 
to do their work for them, and there are 
shippers of freight who may also employ 
them. It would be very difficult to say 
which of these various bodies are to bə 
regarded as the employers of dock 
labourers. Or take again the case of 
railway emloyees. Therailway system is 
owned either by the State, or by a body 
of shareholders, Then there is the Agent, 
who has the general superintendence of 
the railway system. Then there is the 
body of higher officers who actually engage 
and dismiss railway employees. And one 
might even go further and say that the 
travelling publicand the mercantile public 
who pay the revenue of a railway company 
are the ultimate employers of the railway 
staff, Sothat when we get down to an 

(1) 71 Ind. Cas. 519; 3 Lab, 405; Av I, R. 1932 
Lah. 61; 24 Or, La J. 167;5 P. W. R. 1923 Q 
(S. BJ), 
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analysis of the idea sought to be conveyed 
by the terms whichi we are considering, it 
is extremely difficult to know who is in- 
cluded and who is to be excluded. 


It may be said perhaps that the speaker 
meant to attack only very wealthy persons 
who employed their wealth in industrial 
undertakings and paid meagre wages to 
their workmen. But 
are relative terms whose limits would 
be fixed very differently by different 
persons. Also no employer of labour 
would admit that he pays. inadequate 
wages. These are matters on which opin- 
ions difer widely and there is not likely 
to be any practical unanimity as to whom 
the cap fits, And the law could not have 
meant to penalise references to groups so 
vaguely indicated. The object of the 
section is to prevent breaches of the 
public tranquillity which might result 
from exciting feelings of enmity between 
different classes of His Majesty’s subjects 
but when the persons included in any 
group are not readily ascertainable, it is 
difficult to see how any criticism of such 
an ill-defined group can lead to a tumult or 
breach of tranquillity. 


It can hardly be said that His-Majesty’s - 
eubjecta belong to as many different classes _ 


for the purposes of the criminal law as 
the resources of language can provide 
terms for indicating them. Thus in 
politics] controversy you may have shift- 
ing and ill-defined groups of people holding 
different opinions, and they may be refer- 
red to either with approbation or oppro- 
brium. You may refer to people as diehards 


or extremists, or nationaliste; as {free 
traders or fair traders; as ration- 
alistas or communalists; as mili- 


tarists or pecifists: as ‘imperialists or 
Little Englanders ; and it would be diffi- 
cult to regard the people designated or 
meant to be designated by these and like 
expressions as forming classes sufiiciently 


precise for the purposes of the criminal. 


law. Whatisa well-defined class will of 
couree depend on circumstances. There 
may arise Circumstances in which people 
designated by any of the expressions I 
have mentioned may he so well-defined 
that it might be possible to say that they 
form a class against whom hatred - or 
enmity could be excited. But the courts 
would have to be very careful in ascertain- 
ing who were.the. persons attacked before 
holding thatan attempt had been made 
to excite enmity againsta class of people 


riches and poverty - 
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Penal Oode. 


As faras I can see, the first and most 
importent ingredient in the connotation of 


the term is that the words used must point ` 


to e well-defined and readily ascertainable 
groupof His Majesty’s subjecte. This 
point I have already discussed, In the 
second placesome element of permanence 
or stability in the group would have to 
be present before you can have an attempt 
to excite enmity egainst that group. You 
cannot say that people who are sitting in 
this room and people who are standing in 
this room are sufficiently well-defined 
clasces for the purpose. A man who is 
standing this minute may be sitting down 
the next, and amen who is sitting down 
may stand up ; so that the groups alter 
their composition before there is time for 
sny feelings to be aroused on either side. 
Thirdly, there isthe question of numbers, 
The group indicated must, I think, be 
sufficiently numerous and widespread to be 
designated “a class”. You csnnot say, for 
example, that the three tailors of Tooley - 
Street” forma class for the present purpose. 
The reason for this requirement is that 
unless a group is numerous and widespread 
the excitement of feelings against itis not 
likely to be of consequence from the point 
of view of the public tranquillity. Now, - 
if the speaker meant to indicate by the 
word “capitalists” the “idle rich”, it may 


be doubted if persons who answer to the , 
description in Bombay, or even in India, | 


are sufficiently numerous to form a class 
of the kind contemplated in-the section. 
For all these reasons it seems to me that 
as used by the eccused in -the present — 
speech, the terms “capitalist” and “imper- - 
ialist’’ were not sufficiently precise and 
did not connote any well-defined clase, and 
as I have already said, the speech itself was 
not of the nature calculated to bring it 
within the mischief of the section. 

Coming to s. 124-A, I find that the 
learned Magistrate has relied on four or 
five passages in the speech which he con- 
siders as sufficient to bring it within that - 
eection. The first passage which he refers 
tois in these terms: “This Government 
andthe capitalists are sucking the blocd 
of the labourers. We should fight with: 
these people. Whatis needed is that we 
should unite in order to fightagainst the 
two enemies.” The learned Advocate- 
General greatly streesed the word “fight” 
and the word “enemies.” But it seems 
to me that too much ought not to be made 
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ofemetaphorical expressions which are not to 
be taken literally. Is not the learned Advocate 
General himself fighting every.day for 
his clients in court? We hear of doctors 
and nurses fighting for the lives of their 
patients, and we also hear of legislators 
fighting on the floor of Parliament or of 
Legislative Councils against Bills clause by 
clause. In none of these? cases does any 
one understand by the word “fight” a 
physical conflict. The word “fight” in 
common parlance often means only op- 
position and contention, and the case of 
the word “enemies” is very similar. People 
who are competitors in trade speak of one 
another as enemies. People whose interests 
in gertain matters are adverse may also 
do so. We are not, therefore, to take if, 
because the word “enemy” has been used, 
that the speaker necessarily intended 
to inculcate feelings of enmity. The 
next passage which the learned Magie- 
trate relies on is one in which the spesker 
contemplates the union of labourers for the 
purpose of striking work, and she says “hen 
alone a tremendous movement will be 
create] in India”. I do not think that 
it is fair to read tbis last phrase as meaning 
revolution against the Government. We 
have beer told that the word used by the 
speaker was andolan, which certainly does 
not mean revolution. It isa Sanskrit word 
meaning “swinging, trembling, oscillation” 
(Monier Williams’ Dictionary), and as 
commonly used in Hindi means agitation. 
.Sbe does not say in that passage that this 
strike is meant to paralyse Government, 
The meaning attempted to be conveyed 
Seems to be that such a strike would 
demonstrate the power of labour, and 
would lead to their getting what they 
want. 


The third paasage which the learned 
Magistrate has referred to is thie: “How- 
ever powerful and rich Goverament and 
the capitalists may be, they possess weapons 
while the labourers do not, They (the 
labourers) do not possess fire-arms for shoot- 
ing purposes. They have no Police and 
no military. Even then their strength is 
greater than that of the capitalists and 
Government”. To say that this- contains 
a suggestion that Government use fire arma 
for shooting labourers and the military 
and the Police to crush them is not, in 
my opinicn, a fair reading of this passage. 
What the speaker is trying to show is that 
in spite of the weapons and the power of 
the capite:ists and Government, labourers, 
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if only they unite with each other, hava 
greater power because of their overwhelming 
numbers. And to point out that fact as an 
incentive to unity is not, I think, to create 
either disaffection or hatred or enmity. In 
the next passage that the learned Magis- 
trate refers to, the speaker says: “You 
people should not think that the strength 
of the labourers is little; there is strength 
in the hands of the labourers; everything 
is in the hands of the labourers; for this 
reason (if) the labourers want to break the 
power of the capitalists and the imperialists, 
the labourers can break it in four days’ 
time”. This is merely an amplification of 
the idea running through the passage 
which I have just commented on, 

The last passage which the learned 
Magistrate emphasises is the suggestion 
made by the speaker that labour leaders 
are sent to long terms of impriscnment 
while Congress people get only short terms 
of imprisonment, The learned Magistrate 
considered that this statement was bound 
to excite feelings of hatred and enmity to- 
wards Government, because he considered 
that Courts of law are an important branch 
of administration of Government. Now 
Government contemplated under s. 124-A 
has been held to be “the executive Govern- 
ment which under the Government of India 
Act is constituted to carry on the executive 
Government of India and of the various 
provinces,” It is not correct to say that 
Government is concerned as such with 
the admintstration of justice by the Oourts 
or the length of sentences awarded by 
them. In fact it is one of its most im- 
portant claims to the loyalty and affection 
of the people that the administration of 
justice ..ia independent of the executive 
Government and untrammelled by extra- 
judicial considerations. lt is, therefore, 
hardly . rigat for the learned Ohief 
Presidency Magistrate to read a criticism 
on the sentences passed by the courts as 
an attack on the executive Government. 
The aspersion made by the speaker in 
the passage under consideration might be 
an aspersion against the courts which 
award heavy . sentences to labour 
leaders or it might mean an aspersion 
against the Legislature which passes laws, 
or against the Government for not taking 
steps to alter the state of the law which 
makes it possible for heavy sentences to 
be passed against people who lead labour. 
The suggestion is,to my mind, somewhat 
vague snd does not carry any direct or 
pointed aspersion against the executive 
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Government established by law in British 
India. 

As regards the advocacy to follow the 
path of M. N. Roy, Ido not thirk it can 
te esid that because M.N. Roy was con- 
victcd in respect of his pclitical activities 
of the cffenceof waging war it follows that 
any ore who is akad tofollow his way in 
improving the conditions of labour must 
also wage war against the Government. As 
far as one can gather from the speech 
itself, all that has gone before is directed 
tcwards exhorting labourers to combine in 
organsied unione, so that labourers may 
bein a more favourable position for making 
their demands and obtaining redress, 
All that follows the suggestion to follow 
the way of Roy is also concerned with 
¢xhorting the hearers in favour of 
sangathan which means union or organiea- 
tion. There is no reference to any other 
method co that the only inference must be 
that that is what the speaker intended 
when she referred tothe way of Roy. If 
apy other method was meant she would 
have at least have described it somewhere 
in her speech. On the contrary she has defi- 
nitely rejected the method of the Bengal 
terrorists and eo there is material in the 
epeech itself to show that she did not mean 
the method of waging war against the 
kui when ehe referred to the way 
of Roy, 

It sppeare, therefore, that the passages 
relied upon by thelearned Magistrate will 
not, when examined, support the convic- 
tion. Butit is said that the speech con: 
tains a gratuitous attack on Government 
inasmuch es it charges the Government 
&8 eiding with the capitalists. I doubt 
whetber euch an aspersion could be held 
to excite disaffection sgsinst the Govern- 
mert if, es in the precent case, it is made 
incidentally in the course of advocating a 
legitimate cauce, and dces not form ss 
it were the burden of the song, But it is 
undcubted]y true that in making there 
exhortations -it was quite unneceseary to 
bring in eny reference to Government, and 
it is aleo true that the speaker has more 
iken cxce referred to Government as an 
edversary, and raid in effect that they are 
cn tke cide cf tke capitalists, She has also 
used ecme stiorg exprersions with regard 
to Government such ss “enemies” and 
“sucking blocd.” But, speaking for myself, 
Isbculd be inclined to hold that there 
expreeriors that were uttered in the excite- 
mentcf the mcmext were not n€CeEENIYy 
io tke substerce cf Ler argument, and 
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that someallowance should be made in the 
interests of freedom of discussion. Buf I 
can realise that itis possible to hold’ other- 
wice. Tte speech at any rate comes near 
the border line of what is permissible, and 
the section which we are now considering, 
8. 124-A of the Indian Penal Oode, is a 
wide -and allembracing section. The 
learned Obief Jystice, while agreeing that 
the speech should be read as a whole and 
that undue weight should not be given 
to metaphorical expresrions, has come to 
the opinion that thespeech does transgress 
the limits laid down by the law, and his 
opinion is entitled to and must receive the 
greatest deference and respect. I do not 
think, therefore, that 1 should formally 
differ on this narrow question go as to “have 
the case sent kefore a third Judge and be 
argued over gain for another couple of 
days especially in view of the fact that we 
propoce to reduce the sentence to one of 
fine only in the present case, I, therefore, 
agree in the order proposed. 
N. /A. Conviction altered; 
Sentence reduced, 
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PATNA HIGH COURT. 
Death Reference A 33 of 1932, 


an 
Oriminal Appeal No. 312 of 1932. 
November 3, 1932, 

SCROOPE AND ÅGALWAIA, JJ. 
FADHU DOME AND OTHERE—APPELLANTS _ 
i TENSUS - 
EMPEROR-—RRSPONDENT, ` ` 
Criminal trial—Fundamental aspects of occurrence 
found untrue—Statements of prosecution: witnesses— 
Value of—Concoction—Inference as to. j 
In a case where the story of the occurrence in 
its fundamental aspects has been found by the 
Sessions Judge to be untrue it will rarely, if ever, 
be possible to accept the evidence of the prosecu- 
tion witnesses who have obviously conspired toge- 
ther to tell that false story. Habibur Rahman V 

Emperor (1), relied on, [p 790, col. 3.] 


Oriminal Appeal against a decision of 
the Additional Sessions Judge, Santhal 
Pargenae, dated the 22nd September, 1932, 

Mr A. H. Fakhruddin for the Appellants. 

Dr. Sir Sultan 4hmed, Government Advo- 
cate snd Mr. S. Jaffar Imam, Assistant 
Government Advccate, for the Crown. 

Agarwala,Jd.—The three accused per- 
Fons have been convicted of murdering 
Reghu Rai ard have been sentenced to 
death by tke Additicnsl Sessions Judge of 
the Santhal Parganes. The sentences have 
been referred to thisccurtfor confirmation 
and ihe accused have appealed against the 
conviction. Ti 
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The facts of the case are as follows:— 

Thewife of Phulari Rai having been 
delivered ofa child he went to one Bhogtu 
Mian to obtain some medicinal herbs for 
her. He was accompanied by a dancing 
girl named Sukhoda whom he eaye -he had 
brought from village Sewa to his own 
village Phuljhari for ghe entertainment 
of the villagers. Bhogtu Mian was out of 
stock of the herbs required for Phulari’s 
wife and so they decided to go to the jungle 
to search forsome. Sukhoda was left in 
Bhogtu’s house and on their return from 
the jungle she was missing. Phulari 
returned to his own house. The next morn- 
ing, that is to say, on Sunday the 12th 
June, 1932, Phulari went to village Man- 
jhladih in search of Sukhoda. He was 
there informed by a cowherd that the 
girl wasat the house of Sadhu Dome. The 
latter on being questioned by Phulari 
denied all knowledge of the girl’s whera- 
abouts and Phulari returned home. At 
2p.mĮm. thenextday he again wentto the 
house of Sadhu Dome to enquira about the 
girl, Thistime he was accompanied by 
his brother Raghu Rai, his son Lakhu Rai, 
his cousin Mansa Rai and his nephew 
Hiroo Rai, The facts stated so far arə not 
disputed so far as they go but the case 
for the prosecution is that when Phulari 
and his companions reached the housa of 
Sadhu they found there in addition to 
Sadhu, Lakhu Mandal, Ratan Mandal, 
Ohburabali Mian,Bhogtu Mian, Kunjo Dome, 
Darbari, Haroo Sahani and Moti Sahani, 
The story goes on that Raghu taxed Sadhu 
with ‘having Sukhoda in the house, that 
Sadhu and his companions denied this and 
that Raghu then said that he was not 
going to discuss the matter with the latter 
as they were not punches and the dispute 
was with Sadhu only. It is said that 
Sadhu and his companions then withdrew 
themselves to a distance of about fifty 
yards from NSadhu’s house snd remained 
there until sunset when they came: back 
to the house and oneof them set fire to 
a corner of the thatch ofSadhu’s house. 
Itis alleged that fearing that they might 
be falsely accused of this act of incendia. 
rism Phulariand his companions fled away, 
that they were pursued, that they were 


‘overtaken near the houseof Haroo Sahani 
150 yards from the house of Sadhu Dome 


and that there Sadhu and Haroo felled 
Raghu with lathi blows on the head, 
Moti Sahani struck him on the waist with 
a icthi and Kunjo Dome hurled a large 
stone at him which struck him in the 
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abdomen. Bhogtu and Ohurabali are alleg- 
ed to have assaulted Phulari with lathis 
and other persons are alleged to have 
assaulted Lakhu, Mansa and Hiroo. Sadhu's 
party is then said to have moved off while 
the unconscious Raghu was removed first to 
& tamarind tres 50 yards further off and 
then to thetank of one Bhalu Mandal, 
In both of the places they were pelted with 
stones by Sadhu's party. By tris time 
Sabur Mandal and Doman Mandal are 
alleged to have arrived and the latter to 
have suggested that Raghu who was now 
dead should be taken to Doman’s house 
about 50 yards from the tank, Raghu's 
body was accordingly taken to a lane 
adjoining Doman's house, This was about 
8 o’clock in the evening. 

The Chaukidar Abdul Mian was informed 
of the occurrence in the early hours 
of the morning by Phulari and it 
is said that during the interval Doman 
had been looking for another chaukidar 
Pan Morandi but had failed to ind him, 
At6 a. mu on the 14th the Sardar Butan 
Mian was informed of the occurrence by 
Abdul Mian and recorded the first informa- 
tion on his statement. The Sardar viewed 
the corpse, prepared an inquest report 
and forwarded the body to Jamtara hospital 
for post mortem examination at ll a. M, 
He also draw up reports of the injuries 
which he found on Phulari, Mansa, Lakhu 
and Hiru and took down their statements 
and the statements of Sabur and Doman. 
He next searched the houses of Sadhu and 
his alleged companions all of whom were 
at home except Moti Sahani. Various sticks 
and lathis were recovered from their houses 
but none of them contained blood stains. 
The girl Sukhoda was found in a room of 
the house of Sadhu Dome. The Sardar 
noticed the patch of burnt thatch at the 
latter’s house. He had not previously been 
informed about this Sadhu Dome and Ratan 
Mandal were found to have injuries 
on their persons. Near the tamarind tree 
the Sardar found a stone which, was 
stained. [t has not been sent to the 
Chemical Examiner and so there iə no 
evidence that the stain was a blood staia, 

The Sardar submitted a charge-shesi 
against Sadhu and the eight other persona 
already mentioned and one other person 
Bhutan Mandal. The last named was 
discharged by the Magistrate who enquired 
into the case and the remaining eight 
persons were committed tẹ the Sessions on 
charges of rioting and murder.“ The 
Additional Sessions Judge came to 
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the conclusion that siz of the accused 
persons had been falsely implicated in the 
case but that Sadhu, Moti and Haroo had 
been proved-to have murdered Raghu Rai. 
He therefore convicted and sentenced them 
as has been stated above. 

Besides coming to the conclusion that 
the witnesses had falsely implicated six 
of the nine persons who were on trial 
before him the learned Additional Sessions 
Judge was also constrained to disbelieve 
the evidence which those witnesses gave 
regardiig the alleged flight of Phulhari’s 
party and the pursuit by Sadhu’s party, 
and our examination of the evidence has 
convinced us that he was right on 
this point. In this court, therefore, the 
learned Government Advocate was faced 
with the initial difficulty that the only 
witnesses who gave evidence as to the 
occurrence had been disbelieved by the 
Judge before whom they deposed both 
with regard to the important part of the 
prosecution case and with regard to the 
persons alleged to have taken part in the 
occurrence. Jt now remains to bs seén 
whether, any reliance can be pieced on the 
‘testimony of the same witnesses. with regard 
to the rest of their story. Phulhari’s 
account of his visit to Bhagtu'’s house on 
the lith June and of bis visit to Manjhladih 
on the 12th, and the fact that he and his 
four relations went to Sadhu’s house on 
the 13th for the purpose of demanding the 
restoration of Sukhoda Kamarin whom they 
believed to be in Sadhu’s house, are not 
disputed. But the remainder of the story 
told by Phulhari and histhree supporters 
is challenged. There is, however, another 
undisputed matter which is of importance, 
The -girl Sukhoda. Kamarin had been with 
Phulhari for about five months before the 
occurrence. He denies that she was his 
mistress but admits that he clothed and 
fed her and alleges that his object in 
maintaining her was to. entertain the 
villagers with her dancing. Before she went 
to live with Phulhari Rai she hai been 
in the keeping of Thakur Rai for a 
considerable time, Another Kamarin is 
the mistress of Dayal, a son. of Doman. 
The defence of Sadhu was thatin his 
absence Dayal brought Sukhoda to his house 
on Saturday the lith June and left her 
there and that on Monday at 4, P. m. two 
parties. came to his house to claim her, 
namely, Thakur Rai and his party and 
Raghu and Phulhari and their party, 
Both parties went away without her at 
that time, They returned later, between 
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10 and 11 pr. Įm. and on that occasion 
Thakur Rai threatened to kill Sadhu if 
he allowed Raghu to have the girl, and 
Phulhari said that they would take the girl 
at any cost. He then set fire to the thatch. 
Sadhu says that thereupon he raised an 
alarm. Some people came and put out the 
fire and he was hit on the head by 
Phulhari. The accused Ratan said in his 
examination that he was one of those who 
put out the fire and that somebody hit him, 
No witnesses have been called by tha 
defence but as will be seen later, their 
version receives considerable support from 
the prosecution evidence. In the first © 
place the circumstances support the defehce 
version as to the time of the occurrence, 
namely, between 10 and 11 P, w. If the 
occurrence had taken place at 6 P, M., a8 
stated by the prosecution, there is no reason 
why one of the chaukidari, both of whom 
were living within half a mile of the 
occurrence, should not have been informed 
„of it at an earlier hour than was actually 
the case. Abdul chaukidar was not in- 
formed until after midnight and no attempt 
was made to inform the. Sub Inspector 
whose police station was only sevon miles 
away. And furthermore the failure of the 
prosecution to produce in court any of the 
persons living on the road on which the 
chase is alleged to have taken place suggests 
that the occurrences was not in daylight 
but late at night when the villagers were 
asleep. In the next place, the prosecution 
version of the happenings at Sadhu’s house 
are so remarkable as to be incredible, 
According to the prosecution case Phulhari 
and his party had gone to Sadhu’s house 
determined to obtain possession of the girl, 
and yet for three or four hours they remained 
at his door doing absolutely nothing until 
the thatch was fired. The defence version 
of there being two visits to Sadhu’s house 
afford a more convincing explanation of how 
the time was spent. The probability is 
also on the side of the defence with 
respect to the question of who set fire to 
the thatch. Although Phulhari, Mansa 
and Haroo have deposed that it was the 
act of one of the Sadhu's companions the 
evidence of Lakhu Rai was 

“then the accused went towards the east (that 
is to say, after Sadhu had denied that the girl 
was in his house), When the sun was about to set 
we noticed flameon the chapper of Sadhu's house, 
Seeing the flame we fled away. On that the accused 
chased us shouting.” : 
From the evidence of the other witnesses 
it appears that Sadhu and 
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companions had gone 50. yards to the 
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east of his house, According to the evidence 
eof Lakhu, therefore, the only persons near 
the house when the thatch flared up were 
the four prosecution witnesses, and Raghu. 
And it is most significant that when Paul- 
hari gave his version of the occurrence 
to Abdul chaukidar, he omitted to mention 
the thatch having been set on fire, al- 
though in the case, as subsequently pre- 
sented, this is given “as the reason why 
Thakur’s party fled from Sadhu’s house. 
The next point on which the prosecution 
evidence is unconvincing is with respect to 
the alleged pursuit by the Sadhu’s party, 
not a single villager has been called to 
support it. And what is more significant 
is that it was not mentioned in the First 
Information Report. Lakhu’s description 
of the pursuit is unbelievable. He said, 


“when the fire broke out we retired with slow speed, — 


The accused also chased us slowly.” 

As adescription of a party of specta- 
tora following a party of men engaged 
in removing the body of Raghu, this might 
be adequate. Butas a description of angry 
men in hot pursuit of their adversaries 
it is grotesque. The learned Additional 
Sessions Judge who heard the witnesses, 
disbelieved the story of the pursuit entirely; 
but his treatment of the subject is so 
extraordinary as to invite comment. He 
said in his judgment :— 

“The prosecution evidence regarding the chase 
seems to me somewhat improbable. It may be that 
Sadhu Dome himself set fire to his house in order 
to scare away the complainant party and they 
actually took to heel. As soon as it was donethe 
object of the ascused party was gained. Apparently 
there was no necessity to chase and assault them 
and to beat one of them to death, If they had 
any idea to assault, they could have more easily and 
safely gained their object by assaulting them at the 
house of Sadhu Dome and not at a distant place 
after running a race of folly. But I believe that 
the occurrence took place at the house of Haroo 
Sahani and Raghu Rai was mercilessly beaten 
there. It is highly probable that Haroo Sahani and 
Moti Sahani took part in theassault because they 
got a good opportunity to do so at the place. 
Sadhu Dome might have reached there either by 
chasing the complainant party or shortly before the 
approach of the complainant party.” 


Since the prosecution evidence failed to 
convince the learned Additional Sessions 
Judge of the truth of the pursuit, I do 
not understand on what material he bases 
his belief that the occurrence took place 
near the house of Haroo Sahani which is 
750 yards from Sadhu's house Nor is it 
possible to understand the process of re- 
asoning by which he reached the conclusion 
that Sadhu Dome who was supposed to be 
chasing Phulhari’s party, arrived at Haroo's 
house before the persons whom he was 
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pursuing. On the other hand the reason 
given by the learned Judge for disbeliev- 
ing the prosecution evidence as to the 
presence of the six accused pərsons who 
have been acquitted are convincing. Abd- 
ul chaukidar has deposei that he was 
informed of the occurrence by Phulhari 
and that the latter told him that Sadhu, 
Haroo and Moti had killed Raghu and 
that other persons also had received 
injuries whose names he would disclose 
before the Sardar in the morning. There 
was not at the time even a suggestion 
that the other accused had had anything 
to do with the occurrence, From Phulh- 
ari’s determination to keep back part of 
the story until the next morning, the 
learned Judge concluded that he wanted 
more time in which to decide who was 
to be implicated. Thea vast difference 
batween the bald story toldin the First 
Information Report, which was merely that 
Raghu had been killed by Sadhu, Haroo 
and Moti in a quarrel over a dancing 
girl, and the story subsequently told in 
court, suggests that time was also required 
in which to embellish and perfect a story 
which would giye the appearance of 
verisimilitude to the version which Phul- 
hari proposed to place before the autho- 
rities, It is true that his First information 
Report contained the names of Haroo, 
Moti and Sadhu. But even the First 
Information Report was based on a state- 
ment made by Phulhari long after the 
occurrence and not until he had had a 
consultation with Doman, who admits a 
previous quarrel with Hara and Moti, 
These two men, it is important to 
observe, had no interest in Sukhoda, and 
have not been shown to beon such terms 
with Sadhu as to make it probable that 
they would assist him in an affair of this 
kind. The learned Government Advocate 
fairly admitted that there was room for 
doubt regarding the complicity of these 
two men. lu the circumstances it would 
be unsafe to accept the evidence against 
them, Furthermore when so much ofthe 
prosecution evidence has been disbelieved 
by the Judge who heard the witnesses, 
and so much of what remains is open to 
serious criticism, we do not consider it safe 
to hold that it was Sadhu who was respon- 
sible for the death of Raghu Rai. It is 
idle tospeculate how the latter was killed, 
for the full facts of the case have not 
been placed before the court by the four 
eye witnesses who are related to each other, 
are interested parties and have not hesitat- 
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ed deliberately to give false evidence. 
As was observed by the learned Ohief 
Justice in the cese of Habibur Rahman 
v. Emperor ‘!). 

“In a case where the story of the occurrence in 
its fundamental aspects has been found by 
the Sessions Judge to be untrue it will rarely, 
if ever, be possible to accept the evidence of the 
prosecution witnesses who have obviously conspired 
together to tell that false story.” 


The defence version that on Monday 

there were two parties claiming the girl, 
end each determined not to allowthe other 
to have her, is not inconsistent with the 
known facts of-the case. But in the 
absence of evidence in support of it, that 
it is all that can be said ofit. For the 
purpose of this judgment it is sufficient to 
Bay that we are not convinced of the truth 
of the prosecution version of the manner 
in which Raghu met hie death, or that 
it was ‘Sadhu and his alleged companions 
who killed him. I would,. therefore, set 
aside the conviction of the appellants and 
order that they be set at liberty. 
_ Seroope, J.—I agree. Evenon the 
judgment itself of the learned Sessions 
Judge, it would be difficult to support 
this conviction. He obviously has disbeliev- 
ed the evidence regarding the chase, and 
if this part of the prosecution story goes 
out then there is no evidence to show how 
‘the deceased came to be killed at Haroo 
Sahani’s house; in fact what took either 
side there at all. The learned Sessione 
Judge in fact has believed only the evid- 
ence which relates to the actual fatal 
assault on Raghu Rai; but no convincing 
account has been given, as my leained 
brother has shown in his judgment of how 
this occurred, In myopinion the prosecu- 
tion case fails entirely to give a satisfac- 
tory account of the murder, and] have 
no hesitation in holding that these convic- 
tions cannot be upheld, 

N /a. Convictions set aside. 

(1)_ 181 Ind. Cas. 536; 12 P, L. T. 516 atp. 519; 32 


Or. L. J. 736; Ind. Rul. (1931) Pat, 216; A, 
1931 Pat. 331; (1931) Cr. Cas, 787. 





BOMBAY HIGH COURT. 
Oriminal Appesl No. 352 of 1932, 
September 2x, 1932. 

PATKAR AND PARLES, JJ. 
EMPEROR—Pacsrootor 
versus 
ALLI HASSAN LIMBUVALA—Accousap 

Bombay Public Conveyances Act (VII of 1920) A 
26——-Police Act (III of 1888), s. 2 -Plying of public 
conveyance without license within the railway yard 
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of the Victoria Terminus Station~Whether offence 
under s, 26— Competency of Railway Police to sete 
the law in motion—City of ‘Bombay’, limits of. 

Where a person plied a public conveyance for 
which he did not hold a license within the Railway 
yard of the Victoria Terminus Station, Bombay, and 
was charged by the Railway Police for an offence 
under s. 26, Bombay Public Conveyances Act : 

Held, (i) that the place where the conveyance 
was plied, though included ina general Police 
District by the Governgr General in Council, was 
not outside the City of Bombay to which the Act 
applied and the accused committed an offence under 


. 26. 
: ti that the Railway Police had all the powers 
of the general Police within their special district 
and hence were competent to set the law in motion. 
Emperor v. Baloo Babaji (3), relied on, Inre Ganesh 
Narayan Sathe (2), referred to. 
Ei Oriminal Appeal from an order of ac- 
quittal passed by the Honorary Presidency 
Magistrate, Fort, Bombay. 
Mr, P. B. Shingne, Government Pleader, 
for the Crown. i i 
Mr. Y. W. Desai, for the Accused, 
Patkar, J.—In this case the accused 
was charged under s. 26 of the Bombay 
Public Conveyances Act (Bom. Act VII of 
1920) and s. 123 of the Indian Rail- 
ways Act 1X of 1890. The learned 
Honorary Presidency Magistrate acquit- 
ted the accussd presumably on the 
ground that the place, where the accused 
was found being included within the limits 
of the Railway District, was not included 
within the limits of the City of Bombay 
for the purpose of the Bombay Public 
Oonveyances Act, and that the Railway 
Police had no power to arrest the accused 
foran offence under an enactment which 
was confined ovly to the Oity of Bombay. 
Unders. 30 ofthe Bombay Public Con- 
veyances Act, VII of 1920, any Police-Officer ` 
may arrest without warrant any person 
who has committed any offence under this 
Act, and may seize and detain any con- 
veyance or horse in relation to which 
such offence has been committed. Similarly, 
8 125 oftheIndian Railways Act refers 
to the disobedience of the reasonable 
directions of any Police-Officer, The 
question is whether the place where the 
accused committed the offence is included 
within the City of Bombay for the purpose 
of the Bombay Public Oonveyances Act. 
Under s. 20 of Act V of 1861 Police: 
Officers enrolled under the Act shall not 
exercise any authority except the authority 
prcvided for a Police Officer under the 
Act and any Act which ‘shall thereafter 
be paseed for regulating criminal procedure. 
Uncer s. 23 it shall be the duty of every 
Police-Officer to _ detect and bring offen... 
ders to justice, Under s, 24 it shall be 
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lafful for any Polics Officer to lay any 
information before a Magistrate, and to 
apply for a summons, warrant, search 
warrant or such other legal process as may 
by law issue against any person commit- 
ting an offence. 

Section 2of Act III of 1888 which is an 
Acttoamend the law relating to the re- 
gulation of Police leys down that notwith- 
standing anything in Act XXIV of 1859, 
Act V of 1861 or any Act relating to the 
Police in‘any presidency-town, the Gover- 
nor General in Council may, by notification 
in the Gazette of India, createa general 
Police District embracing parta of two or 
more presidencies, provinces or places, and 
direct the enrolment under Act V of 1861 
of a Police force for service therein. Sub- 
section (3) lays down that members of a 
Police force enrolled for service in a general 
Police District created under sub s. (1) shall 
have within every partofany presidency, 
province or place of which any part is 
included in the District the powers, duties 
privileges and liabilities which, as Police 
Officers appointed under Act V of 1861, 
they have within the District. Sub-section 5 
provides that a part of a presidency, 
province or place included in a general 
Police District under sub-s. (1) shall not by 
reason of being included thereincease for 
the purposes of any enactment relating to 
Police to be part of the presidency, province 
or place of which it forms part. 

It is, therefore, clear under this section 
that the power is vasted in the Governor 
General in Council to create a general 
Police District, and the part of a presidency, 
province or place included in a general 
Police District shall not by reason of being 
included therein cease to be part of the 
presidency, province or place of which it 
forms part. Therefore, the precincts of the 
Q. 1. P. Railway would not by reason of 
being inciuded in the Police District cease 
to be part of the Oity of Bombay of which 
it forms part, Undersubs. (4) any mem- 
ber of such a force in any part of the 
local area in which he has the powera of 
a Police Oficer under subs, (3) shall 
exercise any of the powers which an officer 
in charge of a Police Station has in that 
part, and, when so exercising any such 
power, shall, subject as aforesaid, be 
desmed to bs an officer in charge ofa 
Police Ssation discharging the functions 
of auch ai offizsr withia the limits of his 
Station. 


‘Tae Reilway District has been formed by. 
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dated October 19,1917, published at page 
2430, Part I, of the Bombay Governmen! 
Gazette, dated October 25, 1917, and the 
Railway District eo formed does not cease 
to bea part of the presidency, province 
or place of which it forms part according 
to sub-s. (5) of s. 2of Act TII of 1888. 

The definition of the City of Bombay as 
given by the General Olauses Act, Bombay 
Act I of 1904, is as followa: “Oity of 
Bombay” shall mean the ares within the 
local limits for the time being of the 
ordinary original Civil Jurisdiction of tha 
Bombay High Court of Judicature. Accord- 
ing tor.286 of the Rules and Forms of 
the Bombay High Oourt, page 88, the 
Sheriff shall ordinarily execute the prc- 
cess of High Court in the Island of Bombar, 
Cross alias Gibbet and Butcher's Island 
and the coasta and harbours thereof respec: 
tively and shall not be compellable to exe. 
cute process beyond thesaid limits. Th: 
limits ofthe Oity of Bombay hava basn 
discussed in the case of Trimbak Gangadhar 
Ranade v. Bhagwandaas Mulchand (1). 
Jt is not denied that the railway pre- 
mises are included in the City of Bombay. 

The only ground on whichthe judg- 
ment of the learned Honorary Magistrate 
proceeds is that the formation of the Rail- 
way District removes those premises from 
the City of Bombay. That view is entirely 
oppozed to sub s. (5) ofs.2of Act III of 
1888. We think, therefore, that the offence 
was committed within the limits of the 
Oity of Bombay and, therefore, the Bombay 
Public Conveyancs? Act applisd. 

The next question is whether the Police 
Offizer of tha Railway District has power 
to set the law in motioa. Aczording to 8. 2, 
sub-ss. (3) and (4) of Aci III of 1888, the 
Police Offizar hasample power to set the 
lawina motion, According tothe decision 
in In re Ganesh Narayan Sathe(2) any 
one whoianoteven a Police Offiser can 
set the criminel law in motion. The pre- 
cise point was raissd in a recent case in 
tha case of Emperor v. Babso Babaji (3); 
where the question whether tha Bombay 
Public Oonveyances Aci applied to the 
premises of the Bombay Oentral Station, 
was considared It was held by the leara- 
ed Ohief Justica that under Act III 
of 1888 and the Government Notification 
No. 943, dated October 19, 1917, the 
Railway Police had allthe powersof the 

(1) 23 B. 318 atp. 353. 

(2) 13 B. 600 

(3) 157 Ind. Cas. 8; 34 Bom L. R. 215; AIR. 2. 
1932 Bom. 256: (1932) Or. Cas. 296 Ind; Rul. (1932) .- 
Bom. 241; 33 Or. L. J. 462. 
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general Police within their special Dis- 
trict, the Railway Station, and that whe- 
ther the Railway Policahad the power of 
the ordinary Police or not, the Magistrate 
was bound to decide the case on the evid- 
ence. “5 

Mr. Desai appearing on behalf of the 
accused has acceded to the correctness of 
the contention on behalf of the Orown, 
and has not attempted to support the 
“ judgment of.the learned Honorary Magist- 
rate. We think therefore, that the view of 
learned Honorary Magistrate is erroneous. 

Mr. Desaion behalf of his client has 
invited us todispose of the case here in- 
stead ofsending it back to the learned 
Honorary Magistratein order to avoid 
trouble and annoyance to his client, We 
think thatthe offence is clearly proved 
on the evidence of Sakharam, Police Con- 
stable No. 274, andthe admission of the 
accused. As the appeal is filed only on 
& question of principle we convict the 
accused of the offences under a. 26 of the 
Bombay Public Oonveyances Act, and 

. B. 123 of the Indian Railways Act and fine 

him rupee one for each of the offences 
in default one week's simple imprison- 
ment under each of the sections. 

One week's time is allowed to pay 
fine. 

Barlee, J.—I agree and have nothing 
to add, 


the 


Order accordingly. 





PATNA HIGH COURT. 
Qivil Revision Applications Nos, 21 and 124 
of 1932, 
August 3', 1932. 
Kuuwant BABAY, d. 
DIP NARAIN CHOUDHRY AND ANOTAER— 
APPLICANTS 
versus 


Tas ADDITIONAL DISTROT 
MAGISTRATE IN OHARGE (F Tak PATNA 
OITY MUNIOIPALITY— Oprcsita Party, 

Bihar and Orissa Municipal Act (VII of 1922), ss. 
88, 120, 194—Suit by municipality for taxes of house 
—Defence of demolition of house during period of 
taxes—Burden of proof—Entry in demand-register 
and assessment list—Absence of notice—Value of 
entries—Inference, if can be drawn—Limitation for 
suit—Limitation Act (IX of 1908), Sch. I, Art. 120. 

Ine suit by a municipality for houseand latrine 
taxes of a holding it was contended that the house 
was not in existence during the period for which the 
taxes were claimed and that it was demolished in 
accordance with a notice under s. 194, Bihar and 
Orissa Municipal Act. The non-existence of the 


house at the time of hearing of the suit was admit- 
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ted and the municipality failed to prove that the 
house was demolished ata later date: 

Held, that when once it was admitted that the house 
was not in existence at the time of the hearing of the 
suit, it was for the municipality to prove that-it 
was in existence during the period for which the 
taxes were claimed and that no inference could be 
drawn from the factsthat the demand-register and 
the assessment-list kept by the municipality, showed 
the entries for the holding, inasmuch as there was 
nothing to show thatethe defendant had any notice of 
the same. [p. 793, col. 2.] 

A suit under s. 130 of the Bihar 
Municipal Act is governed by Art. 120 
Limitation Act. [p. 783, col. 2. 

Givil Revision Applications sgainst an 
order of the Small Cause Court Judge, 
Patna, dated the 23rd December, 1931. 

Messrs. S. N Ray and Anand Prasad, 
for the Applicants. f 

Mr. A. H, Fakhruddin, for the Opposite 
Party. 

Judgment. — These two applications 
in revision arise out of two suites instituted 
by the Additional District Magistrate in 
charge of Patna City Municipality, againet 
two cousins, Dip Narain G@houdhry and 
Shecshankar Prasad Choudhry for realiza- 
tion of house and latrine taxés for the 
period beginning from the first quarter of 
the year 1925 26 up to the first quarter of 
the year 193031 in respect of a holding 
bearing No, 27 in Circle No. 68 of the Patna 
Oity Municipality, the holding being owned 
by the two cousins in equal 8 annas shares. 

The substantial defence of the defendants 
was that ike house in question was not in 
existence during the period for which the 
taxes bad been claimed, their case being 
that the hcuse was demolished in January, 
1925, in pursuance of a notice issued by 
the Municipality under the provisions of 
s. 194 ofthe Bibar end Orisa Municipal 
Act, There was a plea of limitation in 
both the suits, and in the suit sgainst Sheo- 
shankar Prasad Ohoudhry there was an 
additional defence that the suit could not 
proceed ingsmuch as there had already 
been another suit in respect of the came 
holding against his cousin Dip Narain 
Choudbry, 

Thejlearned Judge of the Small Cause Court 
heerd the two suits separately and decreed 
both the suite. These two applications are 
directed against the decrees made in the 
two suite, The two applications, however, ' 
have been heard together and this judg- 
ment will govern both the suits. 4 

The material question for decision in 
both the suits was, whether the house torm- 
ing the holding for which the taxes have 
been claimed was in existence. It is the 
common case of the parties that the house is 
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mot in eristenca now. The parties differed on 
the question when the house ceased to exist. 
The defendants alleged that the house was 
demolished in January 1925 in accordance 
with a notice under s. 194 as stated above. 
The Municipality has failed to prove that 
it was demolished on a later date. The 
fact that a notice under s. 194 (i) of the 
Act was issued has bee proved. It also 
appears that the defendants filed an object- 
ion to the notice requiring them to demolish 
the house. What orders were passed upon 
that objection has not been proved. It 
is alleged on behalf of the Municipality 
“that all the papers relating to the notice 
under s. 194 and the objection thereto have 
been destroyed. The fact of the destruction 
is deposed to by two witnesses on behalfiof 
the Municipality. Their witness No. 1 
Ramkishun Prasad, who wasa clerk of the 
Municipality up to the year 1928, says 
“I have not seen ifthe papers of this ob- 
jection are in the Municipality or not.” 
The second witness Basudeo Prasad, who 
proves the destruction, admits that he 
has no connection with the record room, 
and the proper person whois in charge of 
the record room and who is expected to 
be in a position to siate whether the papers 
have been actually destroyed or not has 
not been ‘produced. Plaintiff's witness 
No. 2 admits that a list of documents 
destroyed is maintained, but this list also 
has not been produced to show that the 
material papers with whicb we are concern- 
ed have been destroyed. Assuming that 
the objection petition was destroyed, one 
would expect some record in the Municipali- 
ty office of the order passed upon the ob- 
jection or at least of the action taken upon 
the notice issued by them under s. 19% of 
the Act. There is a total absancs of evi- 
dence on the side of the Municipality on 
this point and there seams no reason to 
doubt the truth of the allegation on behalf 
of the defendants that the house had been 
demolished in January 1925. 


The learned Judge of the Smal] Oause 
Court has referred to the demand-register 
and to the assessment-list prepared in the 
yeal 19:6 showing that tax was assessed in 
1926 in respect ofthe holding in question, 
and an inference has been drawn from the 
entries in the demand-register and the 
agsessment-register and the assessment- 
list that the holding must have been in 
existence then. As regards the essessment- 
list, it is prepared under s. 105 of the Bihar 
and Orissa Municipal Act, and there is 
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no provision in the Act of this list being 
prepared after notice to tax-payers, Sect: 
ion 115 of the Act provides that when the 
assessment: list is prepared or revised, the 
Ohairman shall sign the same, and shall 
give public notice, sy beat of dram and by 
placards posted up in conspicuous places 
throughout the Municipality, of the place 
where thelist may be inspected. This is 
a provision for general notics to the public 
inviting them to inspect the list. There 
isa provision to give a personal notice to 
the owner or occupier of the property in 
all cases in which any property is for the 
first time assessed or the assessment is 
increased. Ths assessment made in the 
year 1926 did not fall within this provision 
inasmuch as it was not an ‘assessment, 
for the first time made or an increased 
assessment, but it was an assessment, of 
a holding existing from before that period. 
Ifthe houee had been demolished in the 
year 1925 there was no reason for the de- 
fendants to take any actionon the general 
publication of the notica of the assessment 
as provided by s. 115. As regards the 
demand register there is no doubt that 
it contains an entry of the house and 
latrine taxes for each of the years 1925-26 to 
1930-31; but this register must have been 
prepared from the assessment-list and there 
is nothing on therecord to show that the 
defendants had any notice thereof. It is 
remarkable that no steps were taken by 
the Municipality to realise the rent in 
respect of this holding for the period from 
1925 to 1:30, and the present suits were 
instituted in respect of the taxes for the 
whole of this period in the year 1932. 
Section 123 provides for a notice of demand 
being served on the person liable to pay 
the taxes. There is no evidence on behalf 
of the Municipality that any such notice 
was served upon the defendants in respect 
of any of the quarters for any of the years 
in suit. I amof opinion that when it is- 
admitted that the house is notin existence 
now, it was for the plaintiff to prove 
that it was in existence during the period 
for which the taxes have been claimed, 
and the entries in the demand register 
and the assessment-list do not in the 
present case give rise to any inference as 
drawn by the learned Judge in the court 
below. 

As regards the objection on the point 
of limitation, it appears that a suit under 
s. 130 of the Bihar & Orissa Municipal Act 
is governed by Art, 120 of Schedule I of 
the Indian Limitation Act, there being no 
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other limitation provided {for in the other 
Articles of the Schedule, and the suits 
were brought within six years from tha 
alleged accrual of the cause of action and 
as such were not barred by limitation. 

As regards the plea taken by Sheo- 
shankar Prasad Ohoudhury, there appears 
to be no substance therein inasmuch as 
it appears from the demand-register that 
the two cousins owned separate 8 annas 
share in the holding and the suits were 
instituted against them in respect of 
the share of the taxes payable by 
each of them separately. The suits, how- 
ever, must be dismissed on the ground 
that it had not been shown that the holding 
in respect of which the taxes have been 
claimed were in existence during the period 
for which taxes have been claimed, 

The decrees made by the court below 
must therefore be set aside and the suits 
dismissed with costs here and in the court 
below : hearing feetwo gold mohurs in each 
case, 


N/A, Applications allowed. 





BOMBAY HIGH COURT. 
Oriminal Revision Application No, 235 
of 1932. 

September 19, 1932. 
Patgag AND BARLER, JJ. 
In re B. G. HORNIMAN— 


APPLICANT, 

Railways Act (IX of 1890), ss. 68, 112, 118— 
Passenger travelling by higher class on tickets for 
lewer class—Liability to pay excess-fee—Proceedings 
under s. 118—Whether judicial proceedings—Revi- 
sion by High Court—Criminal Procedure Code (Act 
V of 1898), s. 485—S. 118, nature of. 

The intention to defraud is not necessary to enable 
the Railway Administration to proceed under s. 113, 
Railways Act. The section provides a summary 
remedy to recover thecharge incurred by ‘a passen- 
ger together witha penalty and not for the pro- 
secution for an offence, [p. 795, col. 1] ; 

‘A proceeding under s. 113, Railways Act, 
is a judicial proceeding and the High Oourt 
has the power torevise any order passed bya 
Magistrate under s. 113 (4). A. Grey v. North 
Western Railway Administration (10), relied on, 
Emperor v.Devappa Ramappa (12) and In {re 
Dinbhai Jijibhat (13), referred to, In re Dalsukh- 
ram (1) and Secretary of State for India v. Gobind 
Ram JaiChand (2), distinguished. [p. 796, col. 
Mine consequences of travelling by a higher class 
without the permission of a Railway servant under 
s. 68 of the Indian Railways Act are provided for by 
sub-s. (2}ofs. 113 which lays down that if a pacsenger 
travels or attemptsto travel in or on a carriage, or 
by a train, of ahigher class than that for which 
he has obtained a pass or purchased a ticket, he 
shall be liable to pay, on demand by any Railway 
servant appointed by the Railway Administration 
in this behalf, the excess charge in addition to any 
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difference between any fare paid by him and the 6 
fare payable in respect of such journey as he has 
made. Section 113, cl. (2), is clear and explicit, 
and admits of no implications or exceptions. A 
Passenger cannot, therefore, travel by a higher class, 
merely because there is no accommodation in the 


clasg for which he holds the ticket. [p. 797, col. 


Oriminal Ravision Application. against 
an order of the Peesidency Magistrate, 
Third Oourt, Bombay. 

Mr G. N. Thakor (with him Mr. V.N. 
Chhatrapati), for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Mr, B. K. Desai (with him Mr. W, J. Nim- 
kar), for the Railway Company. 

Patkar, J.—This is an application by 
the petitioner for revision of the order 
passed by the Presidency Magistrate, Third 
Oourt, under es, 113 (2), (3) and (4) of the 
Indian Railways Act, 1X of 1890, direct- 
ing him to pay Rs. 48-110 tothe G. 1. P. 
Railway, and further directing that the 
amount, if not paid, should be recovered 
as a fine. 

A preliminary objection is raised on 
behalf of the Railway Oompany that the 
application for revision does not lie aud 
relignce is placed on the decisions in the 
cases of In re Dalsukhram (1) aud Secret. 
ary of State for India v. Gobindram Jai- 
chand (2).. 

The rtroceeding under s. 113 of the 
Indian Ra lways Actis not a prosecution 
for an offence. Section 68 of the Indian 
Railways Act prohibits travelling without 
a pars or a ticket, and s. 69 provides that 
every passenger shall, on the requisition 
of a Railwey servant appointed by the Rail- 
way Adminisiration in this behalf, present . 
his passor ticket to the Railway servant 
for examination. Section 113 provides 
for tte consequences of the breach of .this 
statutory obligation. Chapter IX of the 
Act, which contains s. 113, deals with 
penalties and offences. Sections 7 to 98 
deal with penaltier, se. 99 to 105 deal with. 
Offences by Railwsy servante, and ss. 106 
to 130 are included under the heading of 
“ Other offences”, and se. 131 to 134 are- 
included under the heading of ‘ Pro-. 
cedure.” 

Though s. 113 is included under the. 
heading “Other cffences,” sub-s. (4) of e,.: 
113 provides :~— 5 

“Ifa passenger liable to pay the excess charge and , 


fare mentioned in sub-s. (1), or the excess charge 
and any difference of fare mentioned in sub-s. (2) 


(1) 9 Bom. L. R. 1347. h 
(2) 126 Ind. Cas. 58; 31 Cr. L, J. 952; A. I. R. 1930, 
Sind 162, ii 
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ai or refuses to pay the same on demand being 
made therefor under one or other of those sub- 
sections, as the case may be, the sum payable by 
him shall, on application made to any Magistrate by 
any Railway Servant appointed by the Railway 
Administration in this behalf, be recovered by the 
Magistrate from the passenger asif it were a fine 
imposed on the passenger by the Magistrate and 
shall, as it is recovered, be paid to the Railway 
Administration.” 


The intention to defraud®%ia not necessary 
as in the cases falling under s. 112 t> 
enable the Railway Administration tə 
proceed under this section. The sactioa 
provides a summary remedy to rezovər the 
charge incurred by a passenger together 
with a penalty provided in the sec- 
tion. | 

According to the decision in Bhimji N. 
Dalal v. B. B. & C. I. Railway Co, (3) the 
liability to-pay does not arise from tha 
contract but from the statute, and the 
statute prescribes the method by which 
the amount a passenger is liable to pay can 
be recovered, and the amount is to be 
recovered by the Magistrate as if it were a 
fine imposed on thé passenger, and paid 
to the Railway Administration. In Queen- 
Empress v. Kutrapa (4) it was held that 
imprisonment in default of payment can- 
not be inflicted under s, 113 of the Indian 
Railways Act. The amount can only be 
recovered by attachment and gale of 
movable property. The proceeding under 
s. 113 is not a prosecution for an offence, 
Though s. 113 is included among ss. 106 
to 130, which ara placed under the head- 
ing of “Other offences,” the classification 
appears to be misconceived, for some of 
these sections do not relate to offences, and 
8, 182 indicates that the acts committed 
under s. 113 are not deemed to be offences, 
Séction 131 makes no reference to s., 113, 
and s, 132 refers to any offence other tkan 
that mentioned in 6. 131 and specifically 
refers to failure or refusal to pay exces; 
charga demanded under s.113. It is clear, 
therefore, that the act referred toin 8.113 
of the Indian Railways Act is not an 
offence. 

Farther, s. 133 provides that Offences 
under the Act shall be tried by a Pre- 
sidency Magistrate or a Magistrate whose 
powers are not leas than those of a Magis- 
trate of the second class, but proceedings 
under s, 113 may be taken before any 
Magistrate, including a Magistrate of the 
third clase, 

It is contended on behalf of the opponent 

(3) 94 Ind. Oas. 742; 50 B. 215; A. I. R. 1926 Bom. 


266; 28 Bom. L. R 443. 
(4) 18 B. 440. 
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that the Magistrate mentioned in s. 113 is 
a persona designata and that the procasd 
ing relates to recovery of money and is a 
civil procesding, and the astion of the 
Magistrate anders, 113 is in his executive 
capacity. 

In In re Dalsuthram (1) it was held 
that a Magistrate hearing an appeal under 
e. 86 of the Bombay District Municipal 
Act, 150}, was not an inferior Oriminal 
Court within the meaning ofa 435 of the 
Oriminal Procedure Oode, on the ground 
that he had jurisdiction given by the Act 
to deal with the question of a civil 
liability. Section 86 invests a Magistrate 
with appellate powers against a notice 
of demand issued under subs. (3) of 
e. 82 of the Bombay District Municipal Act, 
111 of 1901, and the Magistrate in that 
case exercises an appellate authority 
sgainst the executive order of the notice of 
demand under e. (3) of Sub-s. &2 of Bombay 
Act III of 1901. Unders. 113 of the Indian 
Railways Act it is not merely the sum 


‘which is due to the railway company in the 


form of fare that is recovered but also 
the penalty provided by the section. 

In Secretary of State for India v.Gobindram 
Jaichand (2) reference is made to several 
cases but no adequate reasons have been 
given to support theconclusion arrived at 
in that case. 

It appears, however, that the High Courts 
have interfered under the revisional powers 
with orders under s. 113 of the Indian Rail- 
ways Act when imprisonment in default of 
payment of fine was inflicted under s. 113 
of the Indian Railwaya Act see Queen- 
Empress v. Kutrapa (4) Queen Empress v. 
James Crowson (5), Queen Empress v, Sub. 
ramania Ayyar (6), Queen-E'mpress v. Ram 
Pal (7), Station Masier, Ranaghat v, Habul 
Sheikh (8) and Ma Kalay Ma v. Empzror. 
9 


It is true that the point now taken was 
neither raised nor considered in those cases. 
The question, therefore, arises whether the 
Magistrate acting under s. 113 exercises a 
judicial function or an executive function, 
and whetherthe Magistrate is an inferior 
criminal Court within the meaning of 
s. 435 of the Oriminal Procedure Oode, 


(5)1 Bom. L. R, 166. 

(6) 20 M. 385; 1 Weir 871. 

(7) 20 A. 95; A. W. N. 1897, 196. 

(8) 55 Ind. Oas. 593; 24 C. W. N. 196; 21 Cr. L.J. 


321. 
(9) 113 Ind. Cas. 73; 6 R. 619; A. I. R. 1929 Rang 


li; 30 Or. L. J. 57; Ind. Rul, (1929) Rang, 
25. 
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In A. Grey v. North Western Railway 
Administration (:0) it was. held, 
following the decision in Queen Empress v. 
Manaji (11) that the proceedings of the 
Magistrate under s. 113 are judicial pro- 
ceedings and fall within the ambit of 
gs. 435 and 439 of the Oriminal Procedure 
Code. Unders. 4(m) ofthe Oriminal Pro- 
cedure Oode, “judicial proceeding” in- 
cludes any proceeding in the course of 
which evidence is or may be legally taken 
on oath. Proceedings, though of a civil 
nature, e, g, proceedings of the Magistrate 
under s. 2 of the Workmen’s Breach of 
Contract Act or s. 488 of the Oriminal 
Procedure Code, if they are held by a 
criminal Court, are subject to revision 
under s. 435 of the Oriminal Prccedure 
Code, J may refer in this connection to 
the case of Emperor v. Devappa Ramappa 
(12) where the test laid down is not the 
nature of the proceeding held by the court 
but the nature of the Courtin which that 
proceeding is held. In In re Dinbhat 
Jijibhai (13), it was held that the order 
passed by the Magistrate under B. 161 (2) 
of the Bombay District Municipal Act, 
1901, can be revised by the High Court, 
and it was held that as the Magistrate has 
to make come inquiry in a proper case there 
is no reason to treat such an inquiry as 
purely ministerial. : 

In fact the prcceedings in the present 
case wereconducted in the same manner 
asa judicial proceeding. Evidence has 
been taken, the statement of the applicant 
is recorded, and the evidence is weighed by 
the learned Magistrate. It is difficult to 
hold that such a proceeding is merely a 
ministerial or executive proceeding 
and not a judicial proceeding, Under 
e. 113 (4) the Magistrate has to decide 
whether the sum is payable by the paseen: 
ger, and for that purpose he has to taks 
evidence in thecase on any of the points 
on which the passenger contends that the 
sum is not payable, and the Magistrate has 
to recover the sum payable including the 
penalty as if it were a fine imposed on the 
passenger by the Magistrate. Section 435 
empowers the High Oourt or any Sessions 
Judge or District Magistrate or any Sub- 
Divisional Magistrate specially empowered 
to call for and examine the record of any 


10) 18 P.R. 1891 Cr. 

aa 148. 381, 

(12) 50 Ind. Oas. 492; 43 B. 607; 21 
277; 20 Or. L. J. 316, 

(13) 52 Ind, Oas. 670; 43 B. 864; 21 Bom. L. R. 
755; 20 102 


Bom. L. R. 


Or. L. J. 
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proceeding before any inferior criminal 
Court in order to satisfy itself or himself ag 
to the correctness, legality or propriety of 
any findingor order, “Proceeding” is a 
very wide term, and would include any 
judicial proceeding taken before any in- 
ferior criminal Court even though it may not 
relate to any specific offence. 

I think, therefore, that the High Oourt 
has the power to®revise any order passed 
by a Magistrate under s. 113 (4), and the 
preliminary objection, therefore, fails. 


On the merits it is contended on behalf 
of the applicant, first, that ander 6, 145 (1), 
there must be an authorization in writing 
to act for or represent the railway company 
before any criminal Court and that no such 
authority in writing has been produced 
by Mr. Londe to enable him to file the 
complaint in the present case The point 
does not seem to have been taken specifical- 
ly before the Magistrate. Under s. 113 (4) 
the application is to be made to the 
Magistrate “by any railway servant appoin- 
ted by the Railway Administration in this 
behalf.” It is contended on behalf of the 
railway company that s. 145 refers to a 
person who is appointed to conduct the 
the proceedings in a criminal Court, and 
that in the present case Mr. Behere was 
appointed to conduct the proceedings by 
an ins.:rument in writing. Mr. Londe in 
his cross-examination has stated that the 
Chief Traffic Manager has issued orders 
for filing this complaint,and it is contended 
on behalf of the opponent that if this point 
had been taken in the lower Oourt, they 
could have produced the order io writing 
appointing Mr. Londe to make sn ap- 
plication under s. 113 (4). I think that 
the point does not, in my opinion, vitiate | 
the proceedings as at the most it is merely ` 
an irregularity which does not prejudice < 
the petitioner, and the point ought to 
have been taken specifically before the 
lower Oourt. i 


It is next urged on behalf of the ap-. 
plicant that the sum of Rs, 48-110 was 
wrongly levied from the applicant and 
the penalty of Rs. 6 was not due but 
only a penalty of Re. 1 under sub-s. (3), 
cl. (a). There is no evidence in the case 
that the applicant immediately after in- 
curring the charge and before being detected 
by the railway servant notified to the 
railway servant on duty with the train 
the fact of the charge having been in- 
curred, This point also does not appear 
to have been taken before the Magistrate, 
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and it is, therefore, not meceseary to go 
into the question whether Mr. Williams 


was a railway servant on duty with the 
train. 

The next point is the most important 
point in the case, and it is urged on 
behalf of the applicant that he was justified 
in not travelling in tħe second class 
compartment for which he had purchased 
the ticket and in which there were 
pardanashin ladies, and it is contended 
on his behalf that so long as there was 
room available in the train, the railway 
company was bound under the contract 
to provide him reasonable accommodation, 
It is difficult to hold on the evidence that 
the applicant was not justified in refusing 
to travel in the second class compartment 
in which there were pardanashin ladies. 

The question, however, arises whether 
he was justified in travelling in a first class 
compartment without the permission of a 
railway servant when he had not purchased 
a proper ticket for the first class but had 
purchased only a seccnd class ticket. 
Under s. 67 of the Indian Railways Act, 
fares shall be deemed to be accepted, and 
tickets to be issued, subject to the 
condition of there being sufficient room 
available in the train for which the 
tickets are issued. But s. 68 provides 
that no person shall, without the permission 
of a railway servant, enter eny carris ge 
ona railway for the purpose of travelling 
therein as a passenger unless he has with 
him a proper pass or ticket. It is 
contended on behalf of the applicant that 
if there was room available in the train, 
in aclass higher than that for which the 
passenger had purchased a ticket, the 
railway company was bound under the 
contract to provide reasonable accom- 
imodation for him, and that in the absence 
of reasonable accommodation, he was 
entitled to enter even a higher class and 
the ticket which he has purchased for 
the lower class would be a proper ticket. 
It is difficult to accept this argument. 
There is no provision in the Indian Rail- 
ways Act which entitles a person, who 
has purchased a ticket of a lower class, 
to enter a compartment of a higher class 
without a proper ticket for that clees. We 
are not concerned here with the question 
whether the railway authorities should 
not have acted more discreetly in the 


matter having regard to the circumstances É 


of the case and allowed the applicant to 


~ 


travel in the first class when thére was 
no proper or reasonable accommoda- 
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tion in the second ‘class for which 
he had purchased a ticket and in which 
under the circumstances mentioned by 
him he was prevented from travelling. 
Section 63 of the Indian Railways Act 
prohibits a person entering any carriage 
without the permission of a railway servant 
unless he has a proper pass or ticket. It 
appears from the provisions of the Indian 
Railways Act that if he is unable to travel 
in the class for which he has purchased 
a ticket, he can apply for his fare beirg 
refunded under s. 67, subs. (2), on his 
returning the ticket within three hours 
after the departure of the train, or under 
sub-s. (3) of s. 67, if there is no room 
available in the class of the carriage for 
which he has purchased a ticket, and 
he is obliged to travel in a carriage of a 
lower class, he shall be entitled on 
delivering up his ticket to a refund of 
the difference between the fare paid by 
him and the fare payable for the class 
of carriage in which he has travelled, He 
can, therefore, either have his fare refunded 
or have the difference refunded to him 
if he travels in a carriage of a lower 
class. Bat if he intends to travel in a 
carriage of a higher class, it ia clear that 
there is no section in the Indian Railways 
Act which empowers him to do eo. 
Under s. 68 he could have travelled ina 
higher class with the permission of the 
railway servant, But in the present case 
it is not proved that the applicant secured 
the permission of a railway servant before 
entering 8 carriage of a higher class. The 
consequences of travelling by a higher 
class without the permission of a railway 
servant under e. 68 of the Indian Railways 
Act are provided for by subs, (2) of e. 
113 which lays down that if a passenger 
travels or attempts to travel in or on a 
carriage, or by 8 train, of a higher class 
than thas for which he has obtained a pass 
or purchased a ticket, he shall be liable 
to pay, on demand by any railway servant 
appointed by ;the Railway Administration 
in this behalf, the excess charge in ad- 
dition to any difference between any fare 
paid by him and the fare payable in 
respect of such journey as he has made. 
Section 113, cl. (2),is clear and explicit, 
and aimiis of noimplicstions or excep- 
tions. 4 


Ssation 113 applies not to offenders 
against justice but ordinarily to innocent 
persons, who, as stated in the judgment 
of the Calcutta High Oourt in Harty, 
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Buskin (14), “may find themselves in the 
wrong by mere accident.” 

I think, therefore, that the excess fare 
together with the penalty was properly 
ordered to be recovered by the learned 
Magistrate. 

The result, therefore, is that this applica- 
tion fails and the rule will have to be 
discharged. 

Barlee, J.—I agree. Even assuming that 
in the circumstances there was no sleeping 
berth available in the second clase, Mr. 
Horniman must fail. I cannot find any- 
thing to justify his view that he was 
entitled to travel by first class on his 
second class ticket. The relations between 
him and the railway company were govern- 
ed not only “by contract but by Statute, 
and the Act is quite clear. Section 113 
(2) of the Indian Railways Act runs :—- 

“If a passenger travels or attempts to travel in 
or on a carriage, or by a train, ofa higher class 
than that for which he has obtained a pass or 
purchased a ticket...he shall be liable to pay, on 
demand...the excess charge, etc.” 

To this rule thereis no exception in the 
Act. The learned Counsel has referred 
us tos. 67 and 68, but, in my opinion, 
they do not help him. Section 67 provides 
that a person for whom there is no room 
in the train for which he has purchased 
a ticket or whois obliged to travel ina 
carriage of a lower class, shall be 
entitled to arefund of the fare paid or 
to a refund of the difference between the 
fare paid by him and the fare payable 
for the lower class There is nothing in 
the Act to show that he can, in any 
circumstances, travel by firstclass on a 
second class ticket. 

N/a. Rule discharged, 
(14) 12 0. 192. 
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OUDH CHIEF COURT. 
` Second Civil Appeal No. 78 of 1932, 
December 5, 1932. 

BISBESEWAB NATH AND Nanavortty,, Jd. 
Babu DAYA BHANKER, VAKIL, ADMINIS- 
TRATOR OF THE Property OF HAKIM HAR 

GOBIND—PLAINTIFF—ÅPPELLANT 


versus 
MOHAMMAD IBRAHIM KHAN AND 
GTAERS— DEFENDANT— RESPONDENTS, 
Court Fees Act (VII of 1870), s.7 (iv) (c)—Suit 
for declaration that registered deed is null and void 
and does notaffect property hypothecated—Whether 
involves consequential relief—Court-fee payable— 
Specific Relief Act (I of 1877), s. 89. | 
A suit for a declaration that a registered deed 
was null and void andthat it did not affect the 
property. hypothecated thereunder, where there is no 
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prayer for the document being delivered up, cən- 
celled and its registration set aside, is a simple 
declaratory suit involving no consequential relief 
and hence a court-fee of Rs. 10 is sufficient. 
Kuber Saran v. Raghubar (1), relied on, 

Certain cases falling under s. 390f the Specific 
Relief Act are simple declaratory suits and others 
declaratory suits in which consequential relief 
is desired ; while in cases where a declaration alone 
is sought a stamp of Rs. 10 is sufficient, in other 
cases under s. 39 of°Act I of 1877, in -which not 
only is a declaration sought but itis further asked 
that the document shall be delivered up, cancelled, 
and its registration set aside, an ad valorem court- 
fee must be paid under the provisions of s. 7 cl. 
ie (e) of the Court Fees Act, VII of 


Second Civil Appeal against an order of 
the First Subordinate Judge, Kheri, dated 
the 7th December 1931, reversing that’ of 
ee Kheri, dated the 22nd May 
1931, i 
Mr. Radha Krishna, for the Appellant. 

Judgment —This is an office report 
regardiug deficiency of court-fes, | 

The plaintiff instituted a suit for declara: 
tion that the registered deed executed by 
the defendants Nos, 2and3 in favour of 
defendant No, 1 wasnull and void and 
that it did notaffect the property hypoth: 
cated thereunder. The ground set up in 
the plaint wasthat the property in ques- 
tion had been bequeathed by the last 
owner in favourofa patshala and was in 
possession of the plaintiff as executor. A 
court-fee of Rs.10-only was paid on the 
plaint and thesame court-fes was paid 
on the memorandum of appeal filed in the 
lower Appellate.Oourt as well as on the 
memorandum of appeal filedin this court. 
The objection raised by the offize is that. 
as under s. 3Y of the Specific Relief Act a co- 
py of the court's order in the event of success 
of the plaintifi’s claim will have to be 
sent to the registering authority for can- 
esllation of the instrument,therefore the de- 
claration sought for by the plaintiff im- 
plies a substantial and consequential relief,” 
We do not. find ourzelves able to accept 
this report as correct. The case is fully. 
covered by the principles laid down bya: 
Bench cf thiscourtin Kuber Saran v, 
Raghubar (1) Is was observed in this cass. 
that certain cases falling under s. 39 of 
the Specifis R:lief Act are’simple declara- 
tory suits and othersare declaratory suits, 
in which consequental relief is desired, 
while in cases where a declaration alone is. 
sought a stamp of R; J0 is sufficient, in other. 
cases undere, 39 of Act 1 of 1877 in which 

(1) 121 Ind. Oas. 281; 6 O. W. N. 885; A. I. R. 
td Oudh 491; Ind. Rul. (1930) Oudh 57; 5 Luck, 
235, ` 
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not only isa declaration sought but it is 
further asked that the document shall be 
delivered up, cancelled, and its registra- 
tion set aside, anad valorem court fee 
must be paid under the provisions of s. 7 
crs sub-cl. e of the Oourt-Fees Act, VII of 
1870. 

In the present case there is no prayer 
made for the document*® being delivered 
up, cancelled and its registration set 
aside. In fact no such prayer was possible be- 
cause the plaintiff was no party to the deed. 
We have no doubt that the suitisa simple 
declaratory suit which doesnot involve any 
consequential relief. 

We are therefore of opinion that the court- 


fee paid on the plaint and onthe memoran- ` 


dum of appeals in this court as well as 
in the lower Appellate Oourt is correct. 
N/A, Answered accordingly. 


MADRAS HIGH COURT. 

Appeal Against Order No, 420 of 1930. 

October 25, 1932, 
VENKATABUBBA Rao AND REILLY, JJ. 
His Hotness LAKSHMINDRA TIRTA 
SWAMIYAR— APPELLANT 
versus 
Tas PRESIDENT or raz BOARD 

ck COMMISSIONERS ror raz HINDU 
RELIGIOUS ENDOWMENTS, MADRAS, 

AND CTHERS—RESPONBENTS. 

Madras Hindu Religious Endowments Act (I of 
1925),8. 70—Execution of order of President of Board 
—Procedure applicable — Appealability of orders— 
Scope of s. 70—Notice to some of several trustees— 
Validity, 

The words in s. 70 of the Madras Hindu Religious 
Act “as ifa decree has been passed” 
attract tothe order referred to in the section the 
whole procedure in execution and the right of appeal 
provided unders.47, Civil Procedure Code. Gnana 
Sambanda Pandara Sannadhi v. David Nadar (1), 
Sambasina Mudaliar v. Ranchanada Pillai (2), E. D. 


+: Sassoon & Co. v. Shivji Ram-Devi Das (3) and 
` Krishnaji 


Shridhar v, Mahadeo Sakharam (4), 
referred to, Mathura Prasad v. Sheobalak (5), dis- 
tinguished. 

Though s.70 of the said Act refers to “the trustee” 
as the person on whom notice is to be served, the true 
intention is not that the trustee should be served but 
the institution of which he is the trustee, and there- 
fore when by usage one of several trustees acts as the 
managing or executive trustee, the notice served on 
such trustee must be deemed to be a proper notice as 
against the institution. 

When tha duty to execute an order of an 
outside body is entrusted to a judicial tribunal, 
it is difficult to conceive that its function 
is merely to perform an executive act; and when the 
words employed are’ wide enough to include the 


‘exercise of judicial powers, there is less reason to 


Py 


hold that the court does not possess them, 
# 


799 


Appeal against an order of the District 
Oourt, Soutb Kanara, dated the 28th of 
July, 193%, and made in R. E.P. No. 8 
of 1929. 

i Mr. B. Sitarama Rao, for the Appel- 
ant, 

Msssrs, P. Venkataramana Rao, P, 
Kumaraswamiah, G. Lakshmana Naick, M. 
R. Venkataraman and J. Krishna Rao, for 
Mr S. V.B. Raw, for the Respondents. 

Venkatasubba Rao, J.—Mr. Ven- 
kataramana Rao has raised an objection 
in limine that the appeal is incompetent. 
The material words of s, 70 of the Hindu 
Religious Endowments Act are: 

“The court shall, on the application of the Pre- 
sident of the Board or Committee, recover the 
amount as if adecree had been passed for the 


amount by the court against the religious endow- 
ment concerned.” 


Mr. Venkataramana Rao contends that 
the effect of the section is merely to 
prescribe the mode of execution and 
that only such provisions as relate to the 
method of procedure become by force of 
this section applicable. We see no reason 
for adopting this very narrow construction. 
When the duty to execute an order of 
an outside body is entrusted to a judicial 
tribunal, it is difficult to conceive that 
its function is merely to perform an ex- 
ecutive act; and when the words employ- 
ed are wide enough to include the exercise 
of judicial powers, there is less reason to 
hold that the court does not possess them. 
In construing similar words occurring in 
=., 40 of the Revenue Recovery Act, 1864, 


“as if the purchased lands had been decreed to the 
purchaser,” 


a Bench of this court held that the in- 
tention of the Legislature was to place 
the purchaser in the position of a decree: 
holder and that he is, therefore, entitled to 
such remedies as are open to decree- holders 
in execution proceedings: Gnana Sambanda 
Pandara Sannadhi v. David Nadar (1). 
The learned Judges in that case followed 
8 previous decision tothe same effect in 
the unreported case A, A. A.O. No. 27 of 
1£89. Sambasiva Mudaliar v. Panchanada 
Pillai (2) approves ` `of the decision in 
Gnana Sambanda Pandara Sannadhi v, 
David (1) although the actual decision in 
the case relates to a different point. This 
view has the support also of E. D. Sassoon 
& Co. v. Shivji-Ram Devi Das (3: and 
Krishnaji Shridhar v. Mahadeo Sakharam 


(1) 14 M. L. J. 433. 
(2) 31 M. 24. 
(3) 115 Ind, Qas, 536; A, I, R. 1929 Lah, 228, 
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(4). In Mathura Prasad v. Sheobalak (5) 
the question arose under the Oo-operative 
Societies Act, and Mr. Venkstaramana Rao 
relies upon it as supporting his conten- 
tion, It is sufficient to observe for the 
present that we cannot regard it as direct 
authority on the question raised. 

It is next contended that it must be 
shown that an order made in execution 
falls within s. 47 of the Oivil Procedure 
Code, before an appeal can lie from it 
and that the section by its very terms 
excludes orders made in a proceeding of 
this kind. It would be contrary to the 
spirit of the provision conferring on thie 
‘civil Court the power to execute, to construe 
the word ‘suit’. in s. 47 in its Jiteral and 
strict sense, We must hold that the words 
in s. 70 of the Religious #nzowments Act 
“as if a decree had been passed” attract 
to the order the whole procedure in ex- 
ecution.-and the right of appeal provided 
under s. 47 of the Oivil Procedure Oode. 
The preliminary objection is therefore 
overruled. : : | 

As regards the appeal itself, Mr. Sitarama 
Rao contends.that the order of tha Reli- 
gious Endowments Board can operate as 
a decree only if the statutory conditions 
are satisfied, and urges that in this case 
the requirement of the section regarding 
the service of the notice has not been 
fulfilled. In the case of this institution, 
it is alleged that there are eight trustees 
(heads of eight mutts) and that each of 
them by rotation acts for a period of two 
years. The notice under s.70 was served 
upon the active orexecutive trustee then 
in office, and Mr. Sitarama Rao maintains 
that, as it was not eerved upon the whole 
body of trustes, the order sought to be 
executed has not acquired the force of 
a decree. No doubt s. 70 refers to “the 
trustee” as the person’ on whom notice 
is to be served; but the true intention 
is rob that the trustee should be served, 
but the institution, of which he is the 
trustee. The funds that are liable under 
the section are the funds of the institu- 
tion, and what is intended is that no 
proceedings should be taken against it 
before a proper notice is served on it, 
- The trustee is mentioned in that section 

as the person who represents that institu- 
ticn, The question in each case therefore 
is, has the institution been properly 
served or not? When by usage one of 


(4) 64 Ind. Cas, 337; 46 B. 128; 23 Bom, L. R. 909; 


A. I. R..1922 Bom. 377. 
(5) 42 Ind, Oas, 968; 40 A, 89; 15 A. L. J. 868, 


QOPI SHANKAR V, LILAWATT. 


141 I. 6, 


several trustees acts as the managing . 

or executive trustee, the notice served on 

such trustee must be deemed to be a 

proper notice as against the institution. 
The appeal fails and is dismissed with 

costs of the lst respondent. f 
Reilly, J.—I agree. 


N.K JA. MK 


‘Appeal dismissed,. 
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ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 73 of 1929. 
November 17, 1931. 

MUKEBJI AND NIaMAT ULLAH, JJ. 
GOPI SHANKER— PLAINTIFF — 
APPELLANT 
TETSUS 
Musammat LILAWATI AND OTSE £8— 
DsFennanTs— RE: PONDENTA, 
Abadi—House occupied by  cultivator—Whether 
appurtenant to holding—Question, of fact—House 
appurtenant to holding, meaning of—Hvidence Act 

(I of 1872), s. 114. 

There isno presumption of law that the house 
occupied by a cultivator in a village is appurtenant 
to his holding and either the house or the holding 
must be given up,simply because the tenancy has 
either been lost or has lapsed by death in favour of 
the zemindar Dubri Lal v, Dholu Rai (1), Nazir Hasan 
v. Shibba (2), Shohrat Singh v. Jhagru (6) and 
Bhaddar v. Khair-ud-din Hasain (7), referred to, 
[p. 803, col. 21] 

Whether a house is appurtenant to a holding or 
not isa question of fact. [abid] 

hen it is said that a house is appurtenant toa 
holding, what is meant is that the site was let to 
the tenant for the construction of his residential 
house on the express or implied understanding 
that it would go with the holding and that,if he, 
be ejected from the latter or voluntarily relin- 
quished it, his right to occupy the site would 
cease. [ibid.] i : 

There is no rule of law which raises a pre- 
sumption that the occupier of a house in the village 
abadi is entitled to retain the site so long as he 
cultivates land in the village. The court may, 
however, presume the existence ofany fact which 
it thinks likely to have happened, regard being 
had to the natural course of events, human conduct 
and public and private business in their relation to’? 
a particular case. [p. 804, col. 2.] a 

Second Oivil Appeal from the decision ' 
of the Additional Subordinate Judge, 
Farrukhabad, dated the 22nd November, 
1928, 

Mr. W. S. Bajpai, for the Appellant. 

Mr. K. C. Mital, for the Respondent. 

Mukerji, J.—This appeal has been re- 
ferred to a Bench of two Judges, because 
the learned Judge before whom it came 
thought that the matter under consideration 
required careful examination. The plaint- 
iff isthe zamindar of the village and the 
ceiendant, who is a minor, is the daughter 
of a tenant who cultivated some of the 
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plaintiff's lands in the village. The tenant 
-taving died and, under the Tenancy Law, 
the daughter not being an heir to the 
tenant, the tenancy lapsed to the plaint- 
li, 

He, thereupon brought the suit out of 
which this appeal has arisen, to recover 
possession over the house occupied by the 
late tenant, on the allegation that the 
house also lapsed to the zamindar. The 
plaintiff accordingly asked for possession 
over the house. In the plaint, the plaintiff 


suggested that the court might, ifit thought. 


necessary, allow the defendant to remove 
the materials of the houses leaving the 
site to be occupied by the plaintiff, 

. The defence was that the plaintiff had 
no right to turn the defendant out of the 
house, that the house had been occupied 
for a hundred years ky the defen- 
dant’s ancestors and thatthe mere fact 
that the tenancy lapsed to the 
plaintiff would not be any ground for the 
plaintiff to take possession of the late 
tenants’ house. The court of firat instance 
desreed the suit for possession of the site 
and allowed the defendant three months’ 
time to remove the materials. On appeal the 
learned Subordinate Judge of Farrukha- 
bad dismissed thesuit in its entirety. He 
held that the {house was not an appur- 
tenance to the holding of the late tenant, 
Girwar, 

In this court it was urged that the pre- 
sumption of law was that the house was 
an appurtenance to the holding, especially 
as the house in dispute was the only one 
occupied by the deceased. Other points 
were taken in the grounds of appeal but 
they were not pressed. 

The only point of law that we have to 
decide is whether there is any presumption 
in the case of a house occupied by a tenant 
cultivating land in the village that the 
house is an appurtenance to the 
holding. and when the holding lapses 
to the zamindar, ‘the house also lapses 
‘to him, orin any case the zamindar is 


“ -entitled to take away the site leaving the 


lawful heir of the late tenant to remove the 
materials. 

I have always held that whether a house is 
an appurtenance to a holding or not is nota 
question of law but is a question of fact. 
That this must be so ought to be clear 
on a consideration of what follows, 

To enable the residents of a village to 
receive asupply of their many necessaries 
of life the zamindar must allow many such 
people to occupy the site of the abadi as 
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do not cultivate the land: - For example, 
a blacksmith, a carpenter, 8 presser of oil 


‘seeds, a grain parcher, 8 weaver of cloths 


and others carrying on similarly useful 
but humble professions would be needed 
to be settled in a village. These artisans 
need not necessarily cultivate land. Some 
of them, if and when the family grew up 
might think of adding to their income by 
cultivating some land, taking it not neces- 
sarily fromthe zamindar but from tenants 
of the village or other holders of laid. If 
these artisans should, later on, give up 
the land which they cultivate, can it bə 
said that their house was an appurtenance 
to their holding? 

Again suppose these artisans after they 
have been settled take a lease of certain 
lends for cultivation from the zamindar 
himself, can it be said that their residential 
houses are appurtenances of their hold- 
ings? The answer must be in the negative. 

If it bad ben the casa that none bat the 
cultivator of land was necessary in the 
village economy, it might have bsen argusd 
that a cultivator settled in the village 
simply because heis a cultivator and no» 
thing else. Ihave omitted to mention an 
important class of people who are found 
settled in villages and who are very useful 
as labourers, but who do not necessarily, 
cultivate lands, These are chamars, sweep- 
ers and others who mostly work as labour- 
ers, and cultivate lands, if ever, mostly as 
sub tenants. In their case,the cultivatien 
is more or less normal. The chamars supply 
the shoes, the leather bags for drawing. 
water, the whips for diiving cattle, and 
they are remunerated, sometimes, by a 
share in corn and sometimes by 
cash and sometimes by being given 
a few bighas of land to cultivate,. 
It is always a question of factat what time 
the cultivator came to live in the village 
and at what time did he take up the cultiva- 
tion of land. There is not the least reason 
to suppose that the cultivation of every. 
men in the village synchronizes with 
his occupation of a site in the village 
abadi, 

On general considerations I feel bound 
to entertain the opinion which I have 
always entertained and which I have deseri- 
bed above, 

Looking t2 the authority, I do not find 


that there is any uniformity in the decisions, 


In the case of Dubri Lal v, Dhola Rai (1), 

the z2mindar sued to eject the defendants 

from his two houses, on the allegations that 
(1) 3 A,L, J.619, 
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ibey had been newly built without his con- 
eent. The defence was that the defendanta 


were cultivating land ‘in the village, that. 


the houses were more than fifty years old 
and had been erected with the zamindar's 
consent. The first Court decreed the suis on 
the ground that the defendanta were mere 
licensees and could be ejected at any time 
by the zamindar, The lower Appellate 
Court dismissed the suit holding that the 
houses were more than twelve years old 
and the plaintiff appealed. Banerji, J. 
remarked that as the defendants were 
cultivating land in the village, they were 
entitled to live in the village and occupy 
the sites so long as they cultivated the 
land. Then he said, “If they are notin 
possession as tenants, their possession 
would be deemed to be adverse, In either 
case the plaintiffs were not entitled to 
eject them” This decision recognizes the 
fact that a person could be occupying a 
village site otherwise than as a cultivatory 
tenant. His Lordship did not decide that 
every Cultivator’s house was necessarily a 
part of the holding and must be given up 
when the holdingis Jost. In deciding this 
case Banerji, J., professed to follow an’earlier 
case, viz, Nazir Hasan v. Shibba (9), 
There the suit was for the ejectment of 
. the defendants from a room. The two 
learned Judges who decided the case said, 
“Now itis apparent that either the tenants 
are entitled to the room in question as 
appurtenant to their holding or, if it be 
not appurtenant to their holding, they have 
acquired it by adverse possession.” This 
observation clearly recognizes that a man 
occupying a portion of a village site 
does not necessarily occupy it as a cultiva- 
tor. 

In the case of Moti Ram v, Mewa Ram 
(Unpublished Decisions, Vol. II, p. 720) 
it was definitely laid down by Banerji, J., 
who had a considerable experience of this 
part of the country thst there was no legal 
presumption that every dwelling house be- 
longing to an agriculturist was appurtenant 
tohis holding; He remarked: “A houce 
may or may not bé sppurtenant to the hold- 
ing, and the fact that it was appurtenant to 
the holding must be established in each 
case upon evidence.” A similar view was 
expressed by Rafique, J., in Net Ram v. Tej 
Ram (3). 

The same view was adopted in the case 
of Moti v. Munna, mentioned in the 


I BLIAL I 479; A, W. N. 1904, 
(3) 20 Ind. Cas. 260; 11 A, L. J. 445, 
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Reporter’s Diary at page 3 of the Journal 
portion of 10 Allahabad Law Journal. . 

No doubt there are cases in which it 
has been remarked that solong asa tenant 
cullivates land in a village, he is entitled 
to stick to the abadi land on which his 
residential house is, but these remarks 
cannot be construed as meaning that when- 
ever the tenancy, is lost the right to the 
house is also lost. In the Full Bench 
case of Saddu v. Behari Lal (4), there was 
a partition in the village and a tenant's 
holding fell intothe share of one co-sbarer 
and his residential house fell into the share 
of another cosharer. The co-sharer in 
whore mahal the tenant's residential house 
had fallen demanded rent from the tenant, 
and in the alternative sought his ejectmént. 
It was heid that so long as the tenant culti- 
vated the land in the village, he was entitl- 
ed to occupy thesite of his house, and the 
mere fact thatthe zamindar-co-sharers had 
divided the village lands could not put 
the cultivator in a worse position, This 
case only lays down this that a person culti- 
vating land in the village has a right to 
occupy his house if one is there in the vil- 
lage, so long as he cultivates the land. As Í 
have said, the converse proposition does not 
follow, viz., when the cultivation ceases, 
the house must go. 

.Devolution of property other than culti- 
vatory holding is regulated by the 
personal law of the tenant, while the 
rule as to devolution of a [tenancy 
holding is liable ‘to fluctuate and 
has indeed been fluctuating from time to 
time, Under Act XII of 1481,:N..W. P. 
Rent Acts. 9 the right of an occupancy 
tenant devolved “as if it were land”. If 
that law had still been in force, the 
daughter of the deceased tenant would 
have inherited the cultivatory holding as 
much asshehas inherited her father’s 
house. The law of inheritance as to 
cultivatory holdings was changed in 1901 
and a daughter was excluded from in- 
heritance. Unless, therefore, it can be 
established asa matter of fact that the 
house is nothing but a part end parcel of 
a tenancy, itcannot be said that the daught- 
er is not entitled to inherit the house. If 
she is entitled to inherit the kouse, she is 
entitled to live init, unless it is proved 
that there was a contract to the cont- 


ary. 
In Dalel v. Bhajju (5) a cultivator used a 
(4) 30 A. 282; 5 A. L. J. 237; A,W. N. 1908, 123; 
3 M. L. T. 371. 
(5) 16 A. 191; 21 I. A. 17; 6 Sar, 414 (P. 0.) 
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piece of land for a long time as threshing 

oor. The zemindar sought to eject the 
cultivator from his threshing floor, and it 
was held that the tenant held itas part 
of the contract of tenancy. This decision 
implies that what is the contract of tenancy 
is a question of fact. This decision was 
followed by myself and Sullaiman, J., in 
Letters Patent Appeal No. 121 of 1923 
decided on 24th of July 1324. 

‘There can beno doubt that in the case 
of Shohrat Singh v. Jhagru (6), Knox, J., 
went so faras to lay down, as the géneral 
law ofthe land, that wherea tenant is 
ejected from his tenancy or abandons if, 
unless there be some special custom to 
the contrary, the site on which he has 
built his house reverts to the zemindar and 
the tenant must remove the materials there- 
from. With all respect I am unable toaccept 
this view ofthe learned Single Judge. It 
lays down the burden of proof on the de- 
fendant and not on the plaintiff. The vill- 
age site may be the property of the 
zemindar, but under e. 110 of the Evidence 
Act when a person is shown to be in pos- 
session of any property, the presumption 
is that he is theowner of that property, 
and any person who asserts to the contrary 
must prove that fact. In view of the fact 
that a zemindar is usually the owner of 
all the village sites, it may be conceded that 
the zemindar has the proprietary right in 
the site, but it does not follow that the man 
in possession of the house is liable to be 
ejected at thesweet will of the proprietor 
of the site. 

It isnot the case here that the plaintiff- 
eemindar is seeking in ejectment of the 
minor daughter of his deceased cultivator 
on the ground that he isthe owner of the 
site and he has asked the minor to vacate 
the land, and, therefore, she must prove 
her right tocontinue in occupation of the 
site, lt has been proved in this case ‘that 
the appellant and her ancestors have been 
occupying the house ‘since over a hundred 
years and on plaintiff's evidence, themselves 
built it. Even if the original right to occupy 
the house started as a matter of license from 
the zemindar, it may very well be said 
that on the basis of the license, a perman- 
ent building has been created and the right 
to’ revoke the license has come to an end. 

I have so far not considered the case of 
those persons who were once zemindars of a 
village and in that capacity lived on the 
village site and subsequently lost the zemin- 
dari right but continued to cultivate cer- 


(6) 30 Ind. Oss, 782; 13 A, L. J. 745. 
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tain lands in the village either as ex-pro- 
prietary tenants or as ordinary tenants with 
no rights of occupancy. How it can be 
said in the case of such persons that the 
house is appurtenant to the tenancy. 

Enough has been said to establish, and 
I hold accordingly, that there is no pre- 
sumption of law that the house occupied 
by a cultivator ina village is appurtenant 
to his holding, and either the house or the 
site must be given up, simply because the 
tenancy has either been lest or has laps- 
ed by death in favour of the zemindar. 

In the result, I would dismiss the ap- 
peal with costs throughout, 

.Niamat Ullah, J.—I agree with the 
view expressed by my learned brother on 
the sole questionarising in this appeal, 
namely, whether the site of a tenant’s 
houee should be presumed to be an ap: 
purtenant to bis holding, so that, in 
case he is ejected from the latter or volun- 
terily relinquishes it without a fresh ar- 
rangement with the landlord as regards the 
site, he must surrender the site also, It 
is clear to me that, if the site of a house 
occupied by atenant in an agricultural 
village isnot an appurtenant to his hold- 
ing, the landlord is not at liberty, in the 
absence of a custom to the contrary, to re- 
quire the tenant to vacate the site of the 
house on payment of the value for the 
superstructure by the landlord or by re- 
quiring him to remove the materials if the 
tenant so desired. In such a case the 
lendlord and the occupier of a houseon a 
village site stand in the relationship ofa 
licensor and licensee, If acting upon the 
license, the lisensee executed a work of a 
permanent character and incurred expens- 
esin the execution thereof, a licensor is 
notat liberty to revoke the license, Unless 
the house is of a temporary and inexpensive 
character a riayats house is to be deemed 
asa work of a permanent character gee 
Bhaddar v. Khair-ud din Hussain (7). It 
on the other hand, the house is an ap- 
purtenant to the cultivatory holding of the 
occupier thereof, it should go with the 
holding. When itis said thata house is 
an appurtenant toa holding, what is meant 
is that the site was let to the tenant for 
the construction of his residential house 
on the express or implied underatandiag 
that it would go with the holding and that 
if he be ejected from the latter or volun- 
tarily relinquished it his right to occupy 


R 29A, 133; 3 A. L, J. 760; A. W, N. 1906 
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the site would cease. It cannot be doubt- 
ed that landlords in this Province allow 
people to settle in their villages not only 
because they become tenants, but also 
for purposes having not reference to cul- 
tivation of land. It happens not infre- 
quently that a member of a tenant’s family 
decides to separate from his father or bro- 
ther and to build a separate housejfor himself 
with the permission of the landlord though 
he cultivates no land himself for years to 
come. Similarly, where the population 
of a village is sparse and the landlord de- 
sires to increase it by persuading people 
from outside to settle in his village, not 
only to give hima large number of per- 
sons willing to cultivate the village lands 
but-to enable him to haves larger supply 
of labourere,he havinga big farm or 
indigo factory of his own. Even in cases 
in which tenants cultivating land are also 
occupiers of houses, such houses are not 
appurtenants to particular holdings. The 
holdings of tenants and their sizes frequent- 
ly change, but the tenants continue to 
occupy their houses. In such ceeer, it is 
difficult to say that the house occupied 
by a particular tenant, who has had a 
shifting and varying holding, is appurtenant 
to avy particuler holding. If, in such a 
case, the tenant is liable to ejectment from 
the site of his house; on being ejected 
from his holdings, which is not the same 
as the one he occupied when he built his 
house, it can only be on the supposition 
that he was allowed to build his house 
on the village site on the understanding 
that he would vacate it not when he is 
ejected from his then holding, but when 
he altogether ceases to be a cultivator in 
the village. In all these circumstances it 
is not always possible to say that the 
right of cccupiers of village sites to retain 
them depends upon their right to retain 
their cultivatory holdings. Whether it is 


so must be found in each individual case, 


having regard to the character of the 
village and the circdmstances in which 
the house was built and the cultivatory 
holding of the occupier came into existence. 
In cases of old inhabitants of a village who 
have cultivated land and occupied houses 
in the village abadi as far back as living 
memory goes, it is most difficult for the 
tenant to establish that his tenure of the 
site of his house and cultivatory holding 
had different origins and that his right 
to occupy the site did not, in any manner, 
depend upon his cultivating land in the 
yillegee. On the other bandy- it ig 
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dificult for the landlord to establish the 
contrary. 

There is no ruleof law which raises a 
presumption that the occupier of a house 
in village abadi, if he happens to be alto 
a cultivator in the village, is entitled to 
retain the site so long as he cultivates 
land in the village. The court may,- 
however, presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the natural course of 
events,human conduct and public and private 
business in their relation to the facts of 
a particular case, (s. 114, Indian Evidence © 
Act). While, therefore, the circumstances 
of a particular case may give rise io an 
inference that a tenant is entitled «to 
occupy part of the village site, Bo long as 
he is a cultivator in the village, or so long 
as he cultivates a particular holding, it is 
not permissible to presume generally that 
the right to occupy the site of a houte 
in the village abadi ceases when he 
ceases to cultivate land in the village or 
is ejected from a particular holding, I` 
do not think the practice of the landlords 
to allow people to build houses on village 
sites on the understanding, express or 
implied, that the latter would vacate 
them on ceasing to be cultivators or on 
being ejected from their holdings is so 
common as to justify a presumption to 
that effect. The cages in which it has been ` 
definitely held that there is a presumption’ 
that a tenant is entitled to occupy the’ 
site of his house so long as he retains’ | 
his holding are decisions by single Judges, 
whose views are opposed to those by other 
learned Judges sitting singly in other casés. 
There is no decision of a Division Bench 
of this court on the point; and we are ` 
free to accept one or the other of the two 
views. I am not prepared to accept the 
proposition that a landlord seeking to` 
eject his tenant from the site of his 
house after his ejectment from his 
agricultural holding starts with a presump- 
tion in his favour. He must establich 
by direct evidence, or by proof of 
circumstances which justify the inference 
that the defendant’s right to the site is. 
dependent on his right to retain the | 
holding. It is not possible to lay down 
any general rule. Each case must depend 
upen its own peculiar features, 


I agree with the order which my learned 
brother proposes to pass, : 


By the Court.—We dismiss the’ 
appeal with - costs throughout including 
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®@ounsel’s fees in this court on the higher 
scale, 
N/a. Appeal dismissed. 


OUDH CHIEF COURT. 

Oriminal Revision Application No. 57 

of 1932. 
August 11, 1932. 
Kisog, J. 
Me, L. O. BIROH-— APPLIOANT 
versus 
Mas. BIROH AND cTaeR3—OppcsiTB Party, 
Criminal Procedure Code (Act V of 1898), s. 488— 
Order for maintenance based on compromise— 
Enforcement of order by Criminal Court. 
here an order for maintenance is passed on a 
compromise, the provisions ofs. 488, Oriminal Pro- 
cedure Oode, do not ‘cease to be applicable and the 
wife should not be directed tothe Oivil Court as her 
proper remedy, 

Application for revision of an order of 
the District Magistrate, Lucknow, dated the 
Lith March, 1932. 

Messrs, Iqbal Narain Masaldan and J. W. 
Peters, for the Applicant. 

Mr. Shahanshah Husain Rizvi, for the 
Opposite Party. 


Judgment.—The opposite party, Mrs. 
Birch, made an application against her 
husband under s, 488 of the Code of Ori- 
minal Procedure, for an order of mainten- 
ance for herself and her four children. At 


the hearing she withdrew her claim for. 


maintenance for herself and pressed it only 
with regard to the four children. The 
husband stated that he was willing to pay 
for the maintenance and education of the 
children, two boys and two girls, provided 
they were sent tothe La Martiniere Sshoola. 
This was assented to by Mrs. Birch. An 
order was accordingly passed by the Ma- 
gistrate that Mr. - Birch should pay Rs. 50 
per month to Mrs. Birch for the mainten- 
ance and education of the four children and 
that Mrs. Birch should get the children 
admitted into the La Martiniere Schools. 
Mr. Birch paid the maintenance for one 
month and then stopped payment. On 
Mrs. Birch taking out execution Mr. Birch 
raised the objection that he had stopped 
the payment of the maintenance allowance 
because the children had not been ssnt to 
the La Martiniere Schools. Thereupon 
Mrs. Birch withdrew her application for 
execution and applied to the District Mb. 


gistrate in revision that the case should. 


be referred to this court for the cancalla- 
tion of the condition that the children 
should be sent to the La Martiniere Schools 
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as the amount awarded for their mainten- 
ance was insufficient even for the support 
of the children. 

The learned District Magistrate did not 
consider it necessary to report the case to 
this court as he held that the order that 
the children should be sent to the schools 
was not a condition on the strength of 
which the maintenance order depended but 
the two ordera were independent. He 
pointed out that the order about the schools 
was not one that the court could enforce, and 
there was nothing to prevent the applicant 
asking for execution of the maintenance 
order, 

Mr, Birch has applied in revision to this 
court against this order of the District 
Magistrate. 

The first contention put forward by the 
learned Counsel for the applicant is that 
the District Magistrate's order was without 
jurisdiction and all he could have done was 
to have reported the case to this court un- 
der s. 438 of the Gode of Oriminal Proce- 
dure. In the circumstances of the case I 
doubt whether it was really necessary for 
the District Magistrate to report the case 
to this court, but in any case the objection 
is a technical one. The case is now before 
this court and can be decided on the merits. 

It has been contended by the learned 
Counsel for Mr. Birch that the order for 
maintenance must be regarded as an order 
based on a compromise arrived at between 
the parties the conditions of which are em- 
bodied in the order of the court and that 
the order was void on the ground that 
s. 488 of the Code of Criminal Procedure, 
has no application when a compromise is 
made between the parties, the proper re- 
medy of the wife being to sue in a civil 
Court to enforce the terms of the compro- 
mise. The same argument was raised be- 
fore me-in another case under a, 488 of the 
Oode of Oriminal Procedure, (Lee v. Lee, 
Criminal Reference No.- 48 of 1931 decided 
on 26th November, 1981) in which this 
court held. such a contention to be un- 
founded. In the present case it is even 
doubtful whether it can be held that the 
order for maintenance was pa3sad on a com- 
promise. It appears to me that the order 
merely embodies an expression of wish by 
the husband that part of the money should 
be expended on sending the children to the 
schools specified, but where the mainten- 
ance awarded is scarcely sufficient for the 
bare necessities of thechildren, this portion 
of the order of the trial Oourt could not be 
held to have any binding effect, 
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It is next contended that the fact that 
Mrs. Birch has not sent the children to 
the La Martiniere Schools was a “sufficient 
cause” for the failure of Mr. Birch to com- 
ply with the order of maintenance within 
the meaning of sub-s 3 06 488, Criminal 
Procedure Oode. I find it impossible to 
accept this contention. The ages of the 
four children range from nine to seventeen. 
Two are sons and two are daughters. I 
cannot see how is it even possible to feed 
and clothe them adequately on so small a 
sum much Jess pay the fees of such schools. 
I trust that some arrangement will be made 
for the proper education of the children 
but I certainly cannot hold that the pay- 
ment of such a small sum for maintenance 
can possibly be made dependent on the 
children being sent to the La Martiniere 
Schools, There is nothing on the record 
to show that the maintenance granted has 
not been properly spent for the benefit of 
the children. 

The application is accordingly rejected 
and if an application for execution is made 
by Mrs. Birch to the Magistrate’s Oourt it 
should be executed irrespective of the con- 
dition about the schooling of the children. 

N/A. Application rejected, 


—_—_ 


BOMBAY HIGH COURT, 
Second Oivil Appeal No. 951 of 1928. 
July 19, 1932, 

PaTkak AND MurPAY, JJ. 
JHAVERBHAI HATHIBHAI PATEL 
— PLAINTIFE— APPELLI ANT 

Versus 


KABHAIBEOHER PATEL AND oragus 
- —DsFEenpants—RgspoxDENTs, 

Limitation Act (IX of 1908), s. 28, Sch. I, Art. bh 
—Minor—Alienation by natural guardian of minor's 
property—Minor attaining majority—Sale by 
minor—Suit by minor and vendee ` to set 
aside sale by guardian—Minor withdrawing from 
suit—Vendee, if competent to maintain suit, 

Certain property belonging to a minor G was sold 
in 1912, by his father, his- “natural guardian. On 
coming ofage in-1923,G sold the property to P 
in 1925, and G and P in April, 1926, instituted 8 
suit for declaration that the sale of 1912 was not 
one for necessity, and for recovery of possession of 
the property. In August, 1926, before the suit 
was decided, G withdrew from the suit with Court's 
permission and without any objection on the part of P: 

Held, that as G had withdrawn from ‘the suit, 
he had virtually elected to acquiesce in the sale by 
his guardian and his interest having been extin- 
guished under Art. 44 read withs. 28, Limitation 
Act, P had no right to continue the suit. 
Hanmant Gurunath v. Ramappa Lagmappa (1) and 
Fakirappa Limanna v. Lumanna Mahadu (3), 
referred to, Raja Ramaswami v, Govindammal (2) 
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and Laxmana Huchappa Nasipudi v. Rachachappa 
Chanbasappa (5), distinguished s 
A sale by a guardian of his ward's property is 
not void, but voidable, provided that the former 
ward can show that it was not made for necessity, 
that is, he is allowed to have it set aside, on making 
such an allegation and proving it within the time 
Het out in Art. 44, Limitation Act, [p, 809, col. 


Mr, H FV. Divatia, for the Appellant. 

Messrs. G. N. TRakor and V., N., Chhatra- 
pati, for the Respondents, 

Patkar, J.—The appellant is the pur- 
chaser fromm one Bhavan Girdhar, whose 
father and guardian had transferred the 
property to the defendants’ predecessor- 
in-title in February, 1912. Bhavan Girdhar 
attained majority on lith August, 1:23, 
and soldthe property to the appellant.in 
1925. The present suit was brought by the 
appellant and Bhavan Girdhar. It ap: 
pears that Bhavan Girdhar who was 
plsintiff No. 2 made an application to 
withdraw from the suit in August, 1926, 
and without any objection on the part of 
the appellant he was allowed to withdraw 
from the suit. After withdrawal by plaintiff 
No. 2 fromthesuita preliminary question 
was raised for argument as to whether the 
suit by the assignee, the appellant, was 
within time. The learned Subordinate 
Judge held that the plaintifi's suit was 
barred by limitation. On appeal the 
learned District Judge agreed with the 
view of the lower Court. It is contended on 
behalf of the appellant that the suit which 
was originally filed was withir time, and 
thatif plaintiff No. 2 had not withdrawn 
from the suit, both the plaintiffs would have 
succeeded in getting a decree after the sale 
in favour of the defendants had been set 
aside, and reliance is placedon the deci- 
sion in Hanmant Gurunath v, Ramappa 
Lagmappa (1). Itis further contended that 
Art. 44, Limitation Act, applies not only 
to the minor ward but also to the transferee 
from such ward, and reliance is placed on 
the decision in the case of Raja Rama: 
swami v. Govindammal (2), that in any case 
the suit having been filed by both the 
plainiifs within three years of the ward 
attaining mejority the suit was within time, 
and that the fact that plaintiff No, ¥ 
withdrew from the suit subsequently would 
not make any difference. 

According to the decision of the Full 
Bench in Fakirappa Limanna v. Lumanna 


(1) 86 Ind. Cas. 876; 49 B. 309; 27 Bom. L, R. 
211: A. I. R, 1925 Bom. 292, 

(2) 118 Ind, Cas, 481; 56 M. L. J. 332; 29 L. W, 
169; (1929) M. W. N. 124; A, I. R. 1929 Mad, 313; 
Ind. Rul, (1929) Mad. 801. 
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#Mahadu (:), a Hindu minor on his attain- 
ing majority cannot sue to recover possession 
of property transferred by his mother 
acting as his natural guardian during his 
minority without suing to sst aside the 
transfer within the period of limitation 
provided by Art, 44, Limitation Act, and 
that Art. 44 is not limited to sales by guar- 
dians who are dopale under testaments 
or by the Court but is wide enough to 
include sales by natural guardians, who 
may have some authority however limited, 
to alienate the property of the minor. When 
the property is sold by the guardian it 
ceases to belong to the ward and the 
interest passes tothe purchaser subject to 
the right of the ward to bring a suit to set 
aside the sale. 

After the sale is set aside in a suit by 
the minor on his attaining majority the 
property would revers to him, and the 
subsequent purchaser from the minor 
would be entitled to enforce his right 
against the minor under s. 43, Transfer 
of Property Act, or by virtue of 
the doctrine of feeding a grant 
by estoppel referred to in Tilakdhart 
Lal v. Khedan Lal (4), Under the Limita- 
tion Act, Art. 44,a period of three years 
is prescribed for a ward to set aside the 
transfer by a guardian. In the case of a 
mortgage the equity of redemption would 
vest in the minor and he would be com- 
petent to sellit notwithstanding the mortg- 
egecreated by his guardian, Butin the case 
ot-a sale by the guardian the property 
would pzss to the purchaser, and unless the 
sale is set aside, the subsequent purchaser 
from the minor after attaining majority 
would not be able to enforce his right 
under the second sale-deed. In Hanmant 
Gurunath v. Ramappa Lagmappa (l), the 
guardian of the minor sold the porperty, 
andthe minor after having attained 
msjority conveyed hia interest to a subseq- 
uent purchaser. Both the minor who hai 
attained majority and the subsequent 
purchaser sued to set aside the alienation 
made by the mother of the minor during 
his minority. I; was held that the claim 
was not barred by limitation on the 
ground that though the cauce of action for 
setting aside tha alienation by the mother 
arose from the date of the alienation, the 


aan 58 Ind. Cas. 257; 41B, 742; 22 Bom. L., R. 


(4) 57 Ind. Oas. 465; 47 I. A, 239 at p. 247; 39 
M. L.J. 243; (1920) M. W. N. 591; 2U. P.L, R. 
(P. O.) 139; 22 Bom. L. R.1319; 18 A. L J. 1074; 
25 0. W. N. 49; 28 M. L. T. 224; 32 O. L. J. 479; 
13 L, W. 161; 2 P, L, T, 101; 48 0. 1 (P. O.) 
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remedy contemplated by Art, 44 was open 
to the minor for three years from the date 
of his attaining majority, and that remedy 
that the 
minor purported to transfer his interest, 
such as it was at the date of the transfer, 
and that until the sale was set aside it 
was good so far as the minor was con- 
cerned and his interest in the property 
was subject to the result of a suit, and 
in order to make the second sale effective 
both of them, the minor who had attained 
majority and the subsequent purchaser, 
had to join in bringing the suit. It was 
not disputed inthat case in the argument 
thatifthe suit had been filed by the 
purchaser alone Art. 44 would not apply. 
An opinion was expressed to the effect that 
it would be difficult to apply Art. 44 to 
the case of a transferee from the ward, 
but the question was not decided. It was 
however held that the cause of action for 
setting aside an improper alienation under 
Art. 44 arose from the date of the alie- 
nation, but the remedy contemplated by 
Art, 44 wasopen toa ward for three years 
fromthe date of his attaining majority, 
and that remedy was not lost because he 
purported to transfer his interest to a 
third party. It was further held that if 
the right of the minor on his attaining 
majority at the date of transfer be held to 
bea mere right to sue it could not be 
transferred under s. 6 (e), Transfer 
of Property Act, and his right 
to sue would continue in spite of 
the transfer. In that case, however, a 
decree was passed in favour of the sub- 
sebsequent purchaser, and the dismissal of 
the suit by the minor who attained 
majority was held not to be strictly cor- 
rect, but as the sale wassst aside in sub- 
stance, the decresin favour of the second 
purchaser was not disturbed becauss it was 
virtually a suit by the ward. 


_ Apart from authority, it appears that 
when atransfer is made by the guardian 
of the minor, the property ceases to belong 
to the minor. If thesale13 voidable it has 
to be set aside by the minor within three 
years from his attaining majority. It is 
contended on behalf of the respondert that 
the right of the minor who has attained ma- 
jority in such cass is not capable of being 
transferred under s.6 (e), Transfer of Pro- 
perty Act,as it would appear to be merely 
a right to sue to set aside the transfer made 
by the guardian. If s, 6 (e), Transfer of 
Property Act, applies, the transferee ac- 
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quires no titleand the right to-sue to set 
aside the sale by the guardian resides 
solely in the minor who has attained 


majority, and he must bring a suit within. 


three years for that purpose under Art, 44, 
Limitation Act. According to Hanmant 
Gurunath’s case (1) the ward retains the 
right tosue in spite of the subsequent 
transfer, and a suit by the minor who has 
attained majority and also by the subse- 
quent transferee would be good because it 
is virtually a suit by the minor who has 
attained majority to set aside the eale. In 
the present case the minor has withdrawn 
from the suit without any obection by the 
appellant, 7. e. the subsequent purchaser. 
It is doubtful whether plaintiff No. 2 who 
had attained majority could have been 
allowed to withdraw from the suit without 
the consent of the subsequent purchaser, 
the appellant before us, under O, XXIII, r. 1, 
sub-r, 4, Civil Procedure Code. But it 
appears that the appellant raised no object» 
ion to the withdrawal of the suit by plaint- 
iff No. 2 and no ground was taken in the 
lower Oourt against ihe withdrawal of the 
suit by plaintiff No.2. The suit, therefore, 
at present is a suit by the appellant who is 
a subsequent purchaser from the minor, 
who attained majority,and has withdrawn 
his suit for setting aside the sale. He has 
virtuslly elected not to dispute the aliena- 
tion mede by the guardian by virtue of his 
withdrawal fromthe euit. It is only the 
minor who can bring a suit under Art. 44, 
Limitation Act, to set aside the sale after 
his attaining majority. 

The question, in my opinion, is not 
whether the suit of the appellant is berred 
by limitation, but the question is whether 
the plaintiff has a right to continue the 
suit. After the minor had withdrawn 
from the suit he has virtually elected to 
acquiesce in the sale by his guardian, and 
the interest of the minor in the property 
has been extinguished under Art. 44 read 
with s. 28, Limitation Act. The plaintiff 
therefore in my opinion has no right’ to 
continue the suit. In the case of Laxmana 
Huchappa Nasipudi v. 
Chanbasappa (5), which has been relied 
upon on behalf of the appellant in support 
of thè contention that Art. 44 appliea to a 
suit by a transferee from the minor, it was 
no doubt a suit brought by the purcha- 
ser írom the minor and it was. held that 
the suit was barred under Art. 44, Limi-a- 
tion Act, However in that caee the guar- 
dian sold the property on 3ist May 1909, 


(5) 46 Ind. Oas. 22; 20 Bom. L, R, 408; 42 B, 626, 


. SHAVARBHAI V, KABHATI, 


Rachappa’ 


141 1.0. 


and the minor attained majority. on 29the 
September 1909, and sold the ‘property 
to the plaintiff on 25th September, 1912. 
The suit was filedon 12th August 1913. It 
is clear from the facts that the remedy of 
the minor to set aside the sale under Art. 44, 
Limitation Act,was barred at the date of 
the institution of the suit and his interest 
was extinguished under Art. 44 come 
bined with s. 28, Limitation Act, and 
that as the minor's interest was extinguished 
the purchaser could have noright. It does 
not appear that the case is an authority for 
holding that Art. 44, Limitation Act, 
applies to the’suit by a transferee of the ward. 

In the Full Bench case of Fakirappa Lim- 
anna y. Lumanna Mahadu (3), where the eqri- 
ty of redemption was sold by the guardian of 
the minor in 1891, and the minor attained 
majority in 1894 and diedin 1901, and the 
reversioner of the minor sued in 1916, it was 
held at page 762* that as the minor could 
not redeem without setting aside the trans’ 
fer by the mother and as in fact he did not 
sue within three years of his attaining 
majority, the reversioner’s suit was barred. 
A contrary view was taken in Bhagwant 
Govind v. Kondi (6), on the ground that, 
the relief to set aside the sale was sub- 
eervient to the suit for possession. ‘lhe 
doctrine of subservience was not accept- 


ed by their Lordships of the Privy 
Council in Malkarjun v. Narhari (7) 
where it was observed as follows 
(page 3527): 


“Butifthe sale isa reality at all, it is a. reality 
defeasible only in the way pointed out by law.” : 

it was contended on behalf of the ap- 
pellent that according to the definition 
of the “plaintiff” in s. 2, cl, 8, Limitation 
Act,a ward would include his transferee. 
Butthe word “‘plaintiff” does not occur in 
Art. 44 and it is difficult to apply the 
wording of Art. 44 in col. 1 and 
in col. 3, viz, who has attained 
majority” and “attains majority” to a 
transferee from a minor. In Raja Rama“ 
swami v. Govindammal (2), on which the 
appellant relies, it was held that the suit 
by a transferee was governed by Art. 44, 
Limitation Act, but in that case the 
ward was a party to the suit and though 
he was impleaded as defendant he was 
held to be substantially a co-plaintiff, 
Both the lower Oourts erred in dismissing 
the plaintiff's suit on the ground of limi- 

(6) 14 B. 279. : 

(7) 25 B. 337; 2 Bom. L. R. 927:5 O. W. N.10; 27 
I. co 10 M, L, J, 268; 7 Sar. P. O. J. 739 
(P. O. 


*Page of 44 B. [Ed] {Page of 25 B- [Bd 
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‘tation. After the minor was allowed to 
withdraw“ from the suit without any ob- 
jection by the appellant, the latter had no 
right to continue the suit. It can no long- 
er be treated as a suit by a ward who 
has attained majority for setting aside the 
transfer by his guardian. The minor had 
a remedy and chose to,exercise it in the 
initial stage of the suit, but by virtue of 
his withdrawal from the suit he has el- 
ected not to set aside the sale by the 
guardian, Tae sale therefore made by the 
guardian is binding on the minor and 
cannot be set aside. The appellant in 
my opinion has no right to continue the 
suit siter the withdrawal of the suit by 


plaintiff No 2. The remedy of the subsequent. 


purchaser if any lies against his trans- 
feror. On these grounds I would confirm 
the decree of the lower Appellate Court and 
dismiss the appeal with costs, 

Murp hy, J.—The facts on which this 
suit and appeal are based were the follow- 
ing: Oertain property belonging to a 
minor Bhavan Girdhar was sold by his 
father as his guardian in 1:07 and 1912 to 
different persons. Some time after attain- 
ing his majority in 1923, Bhavan Girdhar, 
the former minor, in 1925, assigned his ex- 
isting interest in the property sold by his 
guardian during his minority to the present 
appellant. The appellant and Bhaven then 
filed a suit for declaration that the sale 
effected by the guardian was not for neces- 
sity, with the object of recovering the 
property. The suit was in time as being 
within three years of Bhavan's attainiag 
his majority, and he being a party togeth- 
er with the appellant, to whom whatever 
Bhavan’s interests were had passed, was 
on the rulings properly framed. But be- 
fore the decision of the suit Bhavan with- 
drew from it with the permission of the 
court, and apparently without any objec- 
tion being made by the appellant. The 
courts below have found that the suit is 
time-barred as not being within 12 years 
of the alienation sought to be set aside, and 
in this connexion, they held that appellant, 
the assignee could not avail himself of 
the provisions of Art, 44, Limitation Act, 
which had originally served to bring the 
suit by Bhavan within time. Mr. Divatia 
has argued on behalf of the appellant 
that we should read into Art. 44, the words 
“or his assignee” or “his representative- 
in-interest” cr some similar expression, 
and hold that the assignee of the former 
mivor’s rights is in the same position as 
he was, ‘The article speaks of a “ward” and 
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of a “guardian” and of no other person, 
and we may only interpret and cannot re- 
draft it; and the argument itself raises 
the further question of:—What were the 
former minor's rights which passed by 
assignment tothe appellant? A sale bya 
guardian of his ward's property is not void, 
put voidable, provided that the former 
ward can show that it was not made for 
necessity, that is, he is allowed to have it 
set aside, on making such an allegation 
and proving it within the time set out in 
the article. It follows that what he assign- 
ed to the appellant was not the property 
in question, but his right to sue for it, 
and if he could establish his allegation, to 
have the sale avoided. This I think was 
no more than aright of suit, and if I am 
correct such a transfer is forbidden by s. 6, 
cl. (e), Transfer of Property Act, 

By plaintiff No. 2s withdrawal from the suit 
therefore the appellant is left with no re- 
maining rights. He got nothing by his 
assignment, and isnot the ward whose 
property had been sold by his guardian—he 
has no derivative rights, and clearly cannot 
maintain the suit. There is no precedent 
exactly in point. The case law relating 
to such transactions has been discussed by 
my learned brother and I will not repeat his 
review. My view however derives some 
support from the cases, for from these it 
seems that on similar facta this is pro- 
bably the view the court would have taken, 
especially in connexion with the remarks 
in Hanmant Gurunath v. Ramappa Lagmap- 
pa (1). Lagreethat both appeals must be 
dismissed with costs, 


N. fá. Appeals dismissed. 


MADRAS HIGH COURT. 
Second Oivil Appeal No. 20 of 1926. 
October 21, 1932. 

MaDHAVAN NAIR AND JAOKSON, JJ. 
COIMBATORE Sri VENKATAOHALA.- 
PATHI NIDAI LTD., AND OTHERS— 
PLAINtTIFF3~—- APPELLANTS 
versus 
G. K. NANJAPPA GOUNDAN AND 
OTHEKS —DEFENDANTa— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0O. 
XXXVII, ra? (a)—Negotiable Instruments Act 
(XXVI of 1881), ss. 79,80—Summary suit on nego- 
tiable instrument— Power of court to award interest 
in the absence of express prevision—Implied admis- 
sion of allegations in plaint, whether refers to 
allegations as to interest. 

The operation of s. 80 of the Negotiable Instru- 
ments Act is not excluded by O. XXXVII, r. 2, 
Qivil Procedure Code., On the other hand, that rule 
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makes s. 79 or s. 80, as the case may be, specifically 
applicable toa case filed under O. XXXVII. 
The admission ofthe allegations in the plaint 
referred toin cl. 2 of O. XXXVII, cannot refer to 
the award of interest, inasmuch as specific provi- 
sion for interest ismade in cl. (a) of the said 


rule. 


Second Appeal againet the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in O. S. No, 64 of 1925. 

Mr. M. Krishna Bharathi, for the Appel- 


lants, 


Judgment —The plaintif is the 
appellant. The suit out of which this 
appeal arises was instituted by him for the 
recovery of Rs. 5,000 with interest on5 
= hundis, Eze. A to A-4. A decree has been 

given in his favour for the principal 
amount. Thelearned Judge having refused 
to award him interest on the principal 
amount, in this appeal the plaintif claims 
that he is entitled to interest, 

The suit was instituted under O. XXXVII 
of the Civil Procedure Oode under the 
special rules relating to summary procedure 
on negotiable instruments. Under r.2 (2) 
(a) of this order the plaintiffs entitled to get 
interest on the amount claimed in accord- 
ance with the provisions of s. 79 or s. 80, as 
the case may be, of the Negotiable Instru- 
ments Actof 188lup to the date ofthe 
institution of the suit, or forthe sum men- 
tioned in the summons, whichever is less, 
and for the interest up to the dateof the 
decree at the same rate or at such other 
rate as the court thinks fit, Since there ia 
no agreement to pay any interest in the 
documents s. 19 is obviously inapplicable 
andso under e. 37 (2) (2) (a) the plaintiff 
will be entitled to get only the statutory 
rate of interest, 6 per cent. unders. 80, But 
the learned Judge- refuses to apply s. &0 
because he says that the operation of this 

‘section is excluded by O. XXXVII,r. 2. 
We have read the section carefully. We 
are not able to sae how the operation of s, £0 
of the Negotiable Instruments Act isexclud 
edby O. XXXVI, r.2, CivilProcedure Code, 
On the other hand, it seems to us that O, 
XXXVII, r. 2 makes 8. 79 ors, 60, as the case 
may be, specifically applicable to a case filed 
under O. XXXVII, We cannot therefore 
acceptthe opinion of the learned Judge 
that the plaintiff is not entitled to the 
statutory interest mentioned in 6. 84. 


It is argued on behalf of the appellant 
that he is entitled to 33 3 per cent. which 
he has claimed in the plant. He contends 
that O. XXXVII, Civil Procedure Oode 
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supports him having regard to the language 
of r. 2, namely, ‘ 

“the allegations in the plaint shall be deemed to be 
admitted.” 

We are not able to accept this contention. 
No authority in support of the plea has 
been cited. Ontheother hand it appears 
tous that that interpretation cannot bə 
accepted, becausein r. (a) of cl. 2 special 
provision for interest is made to the effect 
that s. 79 ors, 80 of the Negotiable Instru- 
ments Act will apply as the case may be, 
Therefore, the admissions of the allegations 
in the plaint relied upon by the appellant 
under cl.2 cannot refer to the award of 
interest which is specifically provided for 
in cl. (a). We would, therefore, allow the 
appeal and award interest at the rate of 6 
per cent, from the date of the Aundis to the 


date of the decree and subsequent 
interest alao at the same rate there: 
after. 


The plaintiff will get his costs in this 
ap peal on the amount which we have decreed 
to him. 


N, K få. Appeal allowed, 


PATNA HIGH COURT. 
Oriminal Reference No. 88 of 1932. 
November 10, 1932. 

Jamas, J. 
SUKHA SAHU -— PeTITIONER 
versus 


EMPEROR —OprosiTE Parry, 

Criminal Procedure Code (Act V of 1898), ss. 4 (1), 
cls. (h) 190 (1) (a), 200—Complaint not inculpating 
complainant—Magistrate deputed for local investiga- 
tion—Report recommending prosecution of complain: 
ant—Report, if constitutes complaint—Cognizance, 
if under s. 190—Deposition on oath by complainant 
—Necessity of —Child Marriage Restraint Act (XIX 
of 1929), s. 11~Bond—Complainant a Judicial 
Officer-—-Omission to record reasons to exempt eze- 
cution of bond—If vitiates proceedings. 

Where onthe basis of a complaint not inculpat- 
ing the complainant, alocal Magistrate was deput- 
ed to make a local investigation and he made a 
report recommending the prosecution of the com- 
plainant also under s.6, Ohild Marriage Restraint 


ct: 

Held, (1) thatthe report constituted a complaint 
within the meaning of s. 4(1), cl. (A) of the Orimi- 
nal Procedure Code; 

(2) when the District Magistrate took cognizance 
on this complaint he was taking cognizance under 
sub-s. (1) (a) of s. 190 of the Oode; 

(3) that as the complaint was made by a public 
servant, in the discharge of his official duties, it 
was not necessary for him to be examined on oath 
under s. 200, Criminal Procedure Code, before issu- 
ing process. : 

Ordinarily the District Magistrate ought under s. 
11, Child Marriage Restraint Act, to record in 
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writing his rèasons for exempting the complainant 
from liabil@ to execute a bond, but where the 
complaint is by a judicial officer, omission to 
record reasons for not requiring him to execute a 
bond cannot be held to vitiate the proceedings. 


Reference made by the Sessions 
Muzafferpur in his letter No. 1659, 
lith October, 1932. 

sJudgment—Sukha® Sahu complained 
before the District Magistrate of Muzaffer 
pur alleging that Ohander Sahu had 
brought about a marriage between his 
son and SukhaSahu's daughter, thereby 
committing an offence punishable under 
8.6 of the sOhild Marriage Restraint Act. 
The complaint was referred to Babu Rames. 
wer Prasad, a local Magistrate, for enquiry, 
as a result of which the Magistrate reported 
that proceedings under the Act should bs 
taken against Sukha Sahu, Ohander Sahu 
and Achhaibat Jha. On this report process 
was issued against these three persons 
who were placed on their trial and in due 
course convicted and fined under the Act, 
The Sessions Judge has forwarded the 
record under s. 438 of the Code of Crimi. 
nal Procedure for revision of the order 
of the District Magistrate on the ground 
that he had no jurisdiction to take cog- 
nizance of the offence without a formal 
complaint. The learned Sessions J udge 
considers that cognizance was taken as 
soon as the District Magistrate directed 
Babu Rameswar Prasad to hold a local 
enquiry and as Sukha Sahu did not com- 
plain against himself, the proceedings 
against Sukha Sahu were irregular. 

A complaint as defined in s. 4 (h) cf the 
Oode of Oriminal Procedure includes any 
allegation made in writingito a Magistrate 
with a view to his taking action under the 
Oode thatsome person has committed an 
offence, The learned Sessions J udge has 
remarked that if the District Magistrate 
is to be regarded as having taken cogniz- 
anca on the report of Babu Rameswar 
Prasad the cognizanca would have been 
under e, 190 (i) (e) of the Code of Criminal 
Procedure and not under sub-s. (1) (a) but 
the report of the Magistrate to the effect 
that other persons than the person named 
by Sukha Sahw inclading Sukha Saha 
himself ougnt to be prosecuted under the 
Act was acomplaint within the meaning 
of 8. 4 (h) ofthe Uode and when the Dis. 
trict Magistrate tock cognizance on this 
complaint he was taking cognizance under 
sub-s. (1) (a) of 8.180 of the Oode. The 
complaint was made be a public servant 
acting in tLe discharge of his official duties 


Judge, 
dated 
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so that it was not necessary for the District 
Magistrate to examine him on oath under 
s. 2L0 of the Ocde before issuing process, 
l do not consider that there was any 
irregularity in his taking cognizance on 
thie complaint, The District Magistrate 
ought under s.11 of the Ohild Marriage 
Restraint Act to have recorded in Writing 
his reasons for exempting Babu Rameswar 
Prasad from liability to execute a bond, 
but since the complaint was made by a 
judicial officer it was sufficiently manifest 
that he could not be required to execute 
the bond described in s. 1l of the Act, 
so that the District Magistrate's omission 
to record his reasons for not requiring 
Babu Rameswar Prasad to execute a bond 
cannot be held to vitiate his proceedinga, 
Tae reference must accordingly be dis- 
charged. 
N JA, Reference? discharged, 


—— 


BOMBAY HIGH COURT, 
Second Oivil Appeal No, 855 of 1929, 
August 2, 1932, 
BEAUMONT, O J., AND NANAYATI, J, 
NATHMAL MOTIRAM MARWADI 
AND OTHERS — PL AIN I Frs— 
APPELLANTS . 


versus 

NiLKANTH VISHNU KAVISHWAR 

AND OTHERS— DeFENDANTS— RESPONDENTS, 

Morigage—Prior mortgagee going into possession as 
purchaser in execution of his mortgage-decree— 
Puisne mortgagee not party to suit—Prior mortgagee, 
tf becomes mortgagee in possession as against puisne 
mortgagee—Merger, if arises—Limitation Act (LX o 
1908), Sch. I, Art. 182—Transfer of Property Act 
(IV of 1882), s, 75—Right of redemption of puisne 
mortgagee. d 

Where a prior mortgagee goes into possession of 
the mortgaged property after’ purchasing the prop- 
erty at a sale in execution of the decree. on his 
mortgage, he does not become a mortgagee in 
possession as against a puisne mortgagee who was 
not made a party to his suit. The transaction does 
not merge the interest of the prior mortgagee and 
the equity of redemption in sucha gense as to make 
the prior mortgagee, a mortgagee in possession, 

Obiter—A mortgagee whose right to enforce his 
mortgage is barred under Art 132 may nevertheless 
still be entitled to redeem a prior mortgage under 
the power conferred upon him by s. 75 of the 
Transfer of Property Act. Priya Lal v. Bhora 
Champa Ram (1), Ramjhari Koer v, Kashi Nath 
Sahai (2), referred to, Sayamali Molla v. Anisuddin 
Molla (3), dissented from. 


Second Oivil Appeal againat the decision 
of the First Olass Sab-Judge, Nasik, in 
Appeal No, 22 of 1927, 

Maasra. P. K. Pendse and V, D. 


Limaye, 
for the Appellant. 
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Messrs. D. R. Patwardhan and K. N. 
Dharap, for the Respondents. 
- Beaumont, ©. J.—Thisis a second 
appeal from the decision of the First Olacs 
Subordinate Judge of Nasik. We have 
heard an elaborate argument, but really 
the point involved is in a very small com- 
pass. It is not necessary to statein detail 
how the petition of the parties arises., It 
is sufficient to state what that position is. 
Defendants Nos. land 2, who are the princi- 
pal respondents on the appeal, acquired 
certain firat mortgages from the mortgagor, 
who is defendant No. 3. The plaintiffs 
acquired subsequent mortgages. There 
were also mortgages subsequent to the 
plaintiffs with which we are not concerned. 
Defendants Nos. 1 and 2 as first mortgagees 
brought 8 suit to enforce their mortgage 
and in that suit they acquired the property. 
But they omitted to make the plaintiffs 
or their predecessors-in-title parties, and 
therefore, the plaintiffs’ rights under their 
subsequent mortgages were in no way 
affected by the sale of the property to 
the first mortgagees, The plaintiffs’ right 
to enforce their mortgages has become 
barred under Art. 137, Limitation Act. 
The plaintiffs now bring a suit in which 
they seek toredeem the first mortgages 
of defendants. Nos,1 and 2. Mr. Pendse's 
argument is that although his right to 
enforce payment of his mortgage money 
is barred under Art. 132 nevertheleas his 
right as mortgagee is not barred under 
s, 28, Limitation Act, thatis to say, the 
remedy is barred, but not the right and 
he says that one of his rights as mortgagee 
is toredeem a prior mortgage, that right 
being given by 6.75, Transfer of Property 
Act, and that a right to redeem is not 
barred under Art. 132, but can only be 
barred under Art. 148, which gives sixty 
years. We were referred to a considerable 
number of cases upon the question whe- 
ther a puisne mortgagee whose right to 
enforce his mortgage is barred under 
Art. 132 is nevertheless still entitled to 
redeem a prior mortgage, A 

In support of the proposition that he 
is so entitled we were referred to the cases 
of Priya Lal v. Bhara Champa Ram (1) and 
Ramjhair Koer v. Kashi Nath Sabai (2), 
and in support of the contrary view we 
were referred particularly toa dictum of 
Sir George Rankin in Sayamali Molla v. 


(1) 79 Ind. Cas. 498; A, I. R. 1923 All, 271; 45 As 


68. 
(2) 94 Ind. Cas. 284; 5 Pat. 513; A, I. R. 1926 Pat. 
337; (1926) Pat, 310; 7 P, L. T, 788 
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Anisuddin Molla (3). Iam myself rather 
disposed to think that Mr. Pends’s conten- 
tion on that point is right, and that a 
mortgagee whose right to enforce his 
mortgage is barred under Art. 132 may 
nevertheless still be entitled to redeem & 
prior mortgage under the power conferred 
upon him bys. 75, Transfer of Property 
Act. Bat the point in this case is really 
of purely academic interest. The appel- 
lants’ real object is tbis. They think that 
if they succeed in redeeming the prior 
mortgages of defendants Nos. l and 2, 
they will get possession of the property 
from defendants Nos. 1 and 2, and having 
got possession, they will then hold the pro- 
perty as security, not only for the prior 
mortgages, but also for the time-barred 
second mortgages. They rely on the case 
of Rangappa Kondappa v. Vithu Krishnajt 
(4) in support of that right which they 
claim. But the fallacy in the appellants’ 
case lies in this. Defendants Nos. 1 and 2, 
are not in possession as mortgagees. Their 
mortgage was a simple mortgage, and they 
were not entitled to possession, At the 
timewhen they brought the property to 
sale the mortgagor wasin possession, and 
the effect of the purchase by the defendants 
in the suit to which the plaintiffs were 
not parties was thet the defendants 
acquired the interest of the mortgagor. 
Mr. Pendse’s contention is that after the 
sale defendants Nos. 1 and 2 remained 
mortgagees but with the right of posses- 
sion which they had acquired from the 
mortgagor, thatis to say, he seeks to take 
advantage of asale ina suit to which he 
was a party by claiming that the efect of 
it wasto give the mortgagees as such 
the right of possession which they did not 
otherwise possess. Io my opinion that was 
not the effect of the cale. The effect of . 
the sale was either that defendants Nos, 
land 2remained in possession as holders. 
of the equity of redemption as against 
the plaintiffs, the second mortgagees, or the 
first mortgagees were extinguished being 
so to speak, merged in the equity of re- 
demption, in which case the plaintifs’ 
mortgages would have become first mort- 
gages 

Bat that- pcsition will not help the 
plaintiffs, because their right to enforce 
their mortgsges is barred. Iam emphati- 
cally of opinion that the result of the 

(3) 119 Ind. Cas. 135; A, I. R. 1929 Oal. 609; 33 O. 
W.N. 1067; 500. L. J. 152; Ind. Rul. (1929) Oal, 743; 


57 O. 704. i 
(4) 72 Ind, Cas. 404; A. I. R. 1923 Bom, 199; 47 Bi 


652; 25 Bom, L, R, 278 
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transactionj was not to merge the interest 
ofthe fi mortgagees and the equity of 
redemption in such a sense as to make 
the first mortgagee3, mortgagees in posses- 
sion, Therefore, if the appellants havea 
right to redeem, their only right is on 
payment tothe first mortgagees, defend- 
ants Nos.1 and 2, of what is due on their 
firat mortgage, totake #& transfer of the 
security but without any right to posses- 
sion. [tis obvious that redemption in 
that sense would be of no assistance to the 
appellants, since the most they could hope 
for would be to get theirmoney back by 
enforcing the first mortgages. They would 
still be in the difficulty that their second 
mertgages are statute-barred, and they 
would have to take steps to enforce them 
and would be met by the Statute. As Iam 
clearly of opinion that any rights which 
the appellants may have to redeem would 
not give them aright to posseseion, and 
ar they do not desire to redeem without 
possession, I think that the appeal must 
be dismissed with costs, one set payable 
to respondents Nos, 1 to 3,and another get 
to respondent No. 12. 
Nanavati, J.—I agree. 
A |S. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision No. 244 of 1932, 
December 8, 1932. 
Maonatr, J. 0, 
Choudhri MANIKLAL VERMA— 
APPLiOANT 


versus 
KHUSHAL MALI—Nown. Appuicanr. 

Provincial Small Cause Courts Act (IX of 1887), s. 
1?—Application for review— Deposit before expiry 
of period of limitation—Effect. 

In the case ofan application for review of a 
decree of a Small Oause Court, which is not 
accompanied by a deposit in court, if a deposit is 
made before the expiry of time for presenting 
such application has expired, the application may 
be treated as having been effectively presented on 
the date of deposit. Chandulal v. Uitam Chand 
(1), distinguished, 

Application for revision of an order of 
the Small Oause Oourt Judge, Mandla, 
dated the 2lst March, 1932, ~ 

Mr. V. R. Dhoke, for the Applicant, 

Mr. A, V. Wazalwar, for the Non- Appli- 
cant, 

Judgment.—The order in this appli- 
cation will govern the disposalof Oivil 
Revision No. 276 of 1979 (Chaudhri Manik- 
lal v. Fulla and others.) x 
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The Judge of Small Oause Court dis- 
missed an application for reviewon the 
ground that it was not accompanied by a 
deposit. In Chandulal v. Uttamchand (1), 
it was held that the proviso tos.17 of 
the Provincial Small Oause Courts Act 
was mandatory and gave the applicant no 
option to make the necessary deposit or 
give security at any subsequent stage of 
the proceedings. But the report of the 
case shows clearly that security was given 
on the 23rd of the June 1928 when the 
application was barred by time. The Judge 
had not to consider, and did not consider, 
whether the application would be consider: 
ed to have been made on the date when the 
security was given. It seemsto me that 
an applicant when giving security may 
be considered to sek that an application 
not effectively presented before that date 
should be considered to have been presented 
on that date. This view was taken in 
Assan Mohamed Sahib v Rahim Sahib (2), 
a ruling on which Subhedar, A.J. O , relies 
in Chandulal v, Uttamchand (1), I am not 
re‘erred to any decision to the contrary, 
On this view the application was presented, 
with a deposit, in time. 

The application for review should there- 
fore have been entertained. The Small . 
Oause Court Judge has . held that, if 
entertained, it must succeed, and it is not 
urged before me that any other view can 
be taken..::F direct therefore that the appli- 
cation for raview should be granted and 
the case should be re-heard. Oassts on the 
non-applicant. Oounsel’s fee Re. 15 in each 
case, 

A. Application granted, 

(1) 116 Ind. Oas. 641; 26 N. L. R. 63. 

(2) 55 Ind. Oas. 977; 43 M. 579; 11L. W.543: 38 


M. L. J. 539; 28 M. L. T. 17; (1920) M. W. N 375: 
27 M. L. T. 273. ; 
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PATNA HIGH COURT, 
Mi cellaneous Civil Appeal No, 69 of 1929; 
September 7, 1932. 

Covatney TRRRELL, O, J., AND Fazal ALI, J. 
BENGAL anp NORTH WESTERN 
RAILWAY Oo. LTp, —DRrRNDANT— 
APPALLANT 
versus 
Maharajadhiraj KAMESHWAR SINGH 
BAHADUR—Pratintrirr—Responpenr 

Railways Act (IX of 1890), ss. 70, 80, 140—Scope 
of s. 140—Service of notice—Limitation Act (IX of 
1908), Sch. I, Aris. 80, 31—Claim for compensation for 
nondblivery of goods—Starting point of limitatien, 

Section 140 of the Railways Act merely provides 
a safe and unanswerable method for serving 4 
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claim upon the Railway Administration and enacts 
in effect thet service upon the agent is service 
upon the company. If the company by its course 
of business holds up any particular official, e. g., 
the District Traffic Superintendent as competent 
to deal with claims, then cervice of notice upon 
such an official must be taken as against the com- 
pany tobe service uponthe company. Mahadeva 
Aiyar v. South Indian Railway Co. (3), relied on, 
Martin and Co. v. Fakir Chand Sahu (1) and Nadiar 
Chand Shaha v. Wood (2), not approved. [p. 816, 


cols. 1 & 2.] 

[Oase-law discussed.] 

The question whether a particular 
officer is authorised by the Agent to receive such 


notices on his behalf is a question of fact 
to be determined in each case, Agency may be 
proved either by direct evidence of authority, or by a 
course of conduct which in the opinion of the court 
would justify the inference that the subordinate 
official was authorised by the Agent to receive 
notices on his behalf. [p,816, col. 2.] 

The loss or injury referred to in Art. 30 is the loss 
or injury to the goods and not the loss or injury to 
the consignee. If the defendants wish to take ad- 
vantage of Art. 30 the onusis upon them to prove 
when the loss or injury to the goods factually occur- 
red and that more than one year has elapsed from 
that date. Where theclaimis for compensation for 
non-delivery of the goods, the period of limitation 
is to be counted from the time when the goods 
ought to have been delivered, and Art. 31, Limita- 
tion Act, applies. If no particular date 'is specified 
it must bs determined as amatter of what is rea- 
sonable having regard tothe circumstances of the 
contract, and this criterion must be applied asmuch 


in favour of the plaintiff as in favour of the de- 
fondant. [p. 817, eol L] 
A suit under s. 80 ofthe Railways Act for com- 


pensation for loss may be brought either against 
the company with» whom the contract for carriage 
was directly madé or against the railway adminis- 
tration on whose railway the loss occurred, If the 
latter course be taken it does not follow that the 
suit is one founded in tort. The suit is founded on 
statutory liability which is attached to the contract 
though that contract be made witha railway other 
than the defendant to the suit. [ibid.] 

the aecision of the 


Appeal against 
Darbhangs, dated 


Subordinate Judge, 
the 22nd January 1929, 


Mr. S. N. Bose, for the Appellant. 

Messre, Murari Prasad, S. M. Gupta, K. 
P, Upadhya and Rameshwar Misser, for the 
Respondent. 

Courtney Terrell, C. J—This suit 
was originally begun by the plaintiff on the 
4th October 1923 against the Agent of the 
Bengal and North Western Railway and 
also the Agent ofthe Hast Indian Railway 
for compensation for theloss by the plain- 
tiff as the consignee of goods of which short 
delivery had been made. The case was 
heard by the Subordinate Judge and the 
plaintiff appliéd to amend his plaint by 
substituting the respective railway com- 
panies as defendants in place of their 
Agents. The Judge heard the evidence 
produced by the plaintiff and the defendants 
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but without deciding on the merits dis- 
missed the suit as egeinst both Agents an 

refused leave to amend the plaint. On 
appeal by the plaintiffa Bench of this court 
dismissed the appeal as regards the Agent 
cf the East Indian Railway but remanded 
the case to the Subordinate Judge to allow 
an amendment of the plaint substituting 
the name of the Beagaland North Western 
Railway Company as defendant for that of 
its Agent and for a decision of the suit on 
the merits as against that.company. The 
East Indian Railway Company and its 
Agent were accordingly eliminated from 
the prcceedings. Noapplication was mado 
either by the plaintiff or by the Bengal and 
North Western Railway Company to call 
froah evidence and after considering the 

evidence already before him and allowing 
the amendment directed, the Subordinate 

Judge gave judgment for the plaintiff 

against the Bengal and North Western 
Railway Company who now appeal from 

his decision. 

The facts are simple. James Duke and 
Company of Calcutta despatched to the 
plaintiff on the 27th August 1922 a consign- 
ment of 3229 bundles of round steel rods 
weighing 851 maunds and also four wooden 
frames from Ramkristapur Railway Station 
on the East Indian Railway to Muktapur 
Railway Station on the Bengal and North 
Western Railway, . Risk-note A was signed 
by the agent of theccneignor, the contract 
was made with the Hast Indian Railway 
and the East Indian Railway acknowledged 
receipt of the gcods. On thres separate 
dates in September open wagons arrived 
at Mokamel Ghat Station on the Hast 
Indian Railway Oompany’s line. Each of 
these containeda portion of the consign: 
ment of steel rods. It appeara from the 
evidence called by the Hast Indian 
Railway Company that in each case the 
goods wereunloaded by the men of the 
East Indian Railway Oompany from 
the trucks into the Oompany’s godown, 
and thence were taken over by the men 
of the Bengal snd North Western Railway 
Company and loaded into closed trucks 
on that company’s line, An cfficial of 
the Bengal and North Western Railway 
Company in-each case signed a register 
belonging to the East Indian Railway. In 
this register in the case of each portion of 
the consignment the station of origin 
(Ramkrietapur) and the station of destinat- 
jon (Muktapur) are stated, The names of 
the consignor and consignee are indicated, 
Under the head of “description” the goods 
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are varioysly stated to be ‘lot bundles 
‘round iro or (5, 11, 4as the case may ba) 
bundles Of rod. Then is stated “weight 
as per invoice.’ Then there is a column 
which is headed ‘remarksas to condition, 
weight on reweighment, etc,” There is no 
statement as to the weighton re-weighment 
and indeed there is nothing before us 
to show whether the goads were or were 
not reweighed by the Bengal and North 
Western Railway Oompany and the obser- 
vations in the column merely refer to the 
condition and packing of the goods, In 
the column headed “weight as per invoice” 
the weight of the different lots which were 
received at Mokameh Ghat on the 8th, 19th 
and 20th September is set forth as totalling 
851 maunds as stated in the invoice, It is 
perfectly clear that the Bengel and North 
Western Railway Company had an oppor- 
tunity to re-weigh the goods and they might, 
if such was the fact, have entered in the 
register of the Hast Indian Railway Oom- 
pany the statement thattheweight of the 
goods so re-weighed did not correspond 
with the weightin the invoice, They had 
ample opportunity to prove before the 
Subordinate Judge if such had been the 
case that notwithstanding that they had 
acknowledged receipt of 851 maunds from 
the Hast Indian Railway Oompany, in fact 
the amount received by them was some: 
thing less. In the absence of evidence it 
cannot be assumed that they took from the 
East Indian Railway Oompany arything 
less than the amount acknowledged by 
them when signing the register. The 
register makes no mention of the four 
wooden frames which were part of the 
consignment despatched by the consignor 
to the consignee. The three closed wagons 
into which the iron is said to have been 
loaded by the Bengal and North Western 
Railway Company were delivered at 
Muktapur Railway Station on three diffe- 
rent dates. The first delivery was on 
the 14th September 1922, the second on 
the 20th andthe third on the 2ist, On 
the occasion of the firat delivery the clerk 
in the employ of the plaintiff signed the 
entry in the register of the Bengal and 
North Western Railway Oompany and 
acknowledged the receipt of the entire 
amount of iron rod mentioned in the 
invoice, that is to say, 851 maunds. The 
closed trucks were taken to the plaintiff's 
siding, unloaded, and the iron rod was 
weighed. This operation - took two days 
and it was found that there was a shortage 
of 248 maunds. The wooden frames were 
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delivered by road van on the 5th October. 
One of the defences relied upon by the 
railway company has been the familiar, 
and in the circumstances, somewhat dis- 
ingenuous contention that the plaintiff 
failed within six months fromthe date of 
delivery of the goods to prefer a claim in 
writing to the Railway Administration as 
provided by 8.77 of the Indian Railways 
Act, and it is necessary therefore to 
examine the correspondence which took 


place. 

On the 23rd October, 1922, the plaintiff's 
manager wrote to the District Traffic 
Superintendent of the Bengal and North 
Western Railway at Samestipur submitting 
aclaim for non-delivery and setting forth 
precise particulars and asking for an early 
settlement and slso enclosed a copy of 
this letter to the Trafo Manager of 
the East indian Railway Oompany at 
Howrab. 

On the 27th October 1922 the District 
Trafic Superintendent of the Bengal 
and North Western Railway wrote 
acknowledging the receipt of this letter 
and stating, “fhe matter is receiving my 
attention.” 

On the 30th October the Acting Traffic 
Manager of the Hast Indian Railway Oom- 
pany acknowledged the receipt ofthe copy 
of the letter sent to him and stated that it 
was receiving his attention, 

Nothing further seems to have happened 
until the 19th February 1923 when the 
plaintiff's manager again wrote to the 
District Traffic Superintendent of the 
Bengal and North Western Railway again 
setting forth particularsof the claim and 
stating that his letter had not 
been acknowledged and that unless an im- 
mediate settlement was reached the mat- 
ter would be placedin the hands of law- 
yers. 


On the 3rd April 1923 the District Tra. 
ffic Superintendent of the Bengal and 
North Western Railway appears to have 
paid a personal visit tothe plaintiff's mill 
and made an inspection of gocds which had 
been delivered. 

On the 14th May the plaintiff's manager 

again wrote to him referring to the visit 
and asking if he had anything to commu- 
nicate in connection with the plaintiff's 
claim, 
_ On the 22nd May the District Traffic Sup- 
intendent replied that he had forwarded the 
plaintiff's letter dated the 22nd August 
1922 to the Traffic Manager at Gorakhpur for 
favour of disposal. 
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ger wrote direet to the Agent, Bengal and 
North Western Railway, at Gorakh- 
pur, referring to the claim stating 
that his several letters addressed to the 
Traffic Department had received no at- 
tention and stating that the matter would 
have to be handed over to the plaintiff's 
solicitors. 

On the 4th August 1923 the Traffic Ma- 
nager of the Bengal and North Wes- 
tern Railway at Gorakhpur wrote to the 
plaintifi's manager. After referring to 
the plaintifi's letter of the 27th August 
1922 he said, i 

“The consignment was delivered to you as receiv- 
ed fromthe East Indian Railway andI regret I can 
do nothing in this case.” 

The defendants in support of their con- 
tention refer to s. :40 of the Indian Rail- 
ways Act the material parts of which are 
as follows:— 

“Any notice or other document required or autho- 
rised by this Act to be served on a Railway Admi- 
nistration may be served............ in the case of a Rail- 
way administered by a Railway Company the agent 
in India of the Railway Company.” h 

they contend that the letters writ- 
ten by the plaintiff's manager to the 
Trafic Superintendent at Samastipur do 
not comply with s. 77 and that the words 
“may be served” in s, 140 mean “must 
be served.” It is interesting to note 
that no such point is taken in the final 
letter of the 4th August 1923 from the 
Traffic Manager and no such point was 
made in answer to the letter of the 
93rd July from the plaintiff's manager 
to the Agent ofthe Railway. The com- 
pany have persisted in a course of busi- 
ness by which they have allowed their 
District Traffic Superintendent to deal 
with claims for compensation. The Agent 
has at no time until the written statement 
in this case repudiated the action of his 
subordinate, A ; 
Oaleutta High Court have been cited to 
us in which opinion has been expreseed 
that the word “may” in s. 140 is to be 
construed as ‘‘muet” such, for example, as 
Martin and Co, v. Fakir Chand Sahu (1) 
and Nadiar Chand Shaha v, Wood (2). Ijam 
entirely unable to understand the reasoning 
which prompted these expressions of opin- 
ion and I decline to follow them. Section 140, 
in my opinion, merely provides a safe and 
unanswerable method for serving a claim 
upon the Railway administration and enacts 
in effect that service upon the Agent is ser- 
vice upon the company, but s. 77 enacts 

(1) 7 Ind. Cas, 241; 14 O. W. N. 888. 

(2) 35 C. 194, 
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n the ad- 
ministration and inasmuch as A company. 
muss conduct its business though its 
authorised Agents the only question to be 
decided is whether the District Traffic 
Superintendent is in fact in the circum- 
stances of the case the duly authorised 
agent of the Railway Oompany. If the 
company by its course of business ‘holds 
up any particular offic‘al as competent to 
deal with claims then service of notice 
upon such an official must be taken 
as against the company to be service 
upon the company. Iagrea with the rea- 
soning of Mr. Justice Kumaraswami Sastri 
in the Fall Bonch decision of the 
Madras High Oourt in A. Mahadeva Aiyar 
v. Sout Indian Railway Co. (3) Tae 
learned Judge said. :— 

“The question whether a particular officer is au- 
thorised by the Agent to receive such notice on 
his behalf is a question of fact tobe determined in 
each case. Agency may be proved either by di- 
rect evidence of authority, or by a course of con- 
duct which in the opinion of thecourt would justi- 
fy the inference that the subordinate official was au- 
thorised by the Agent to receive notices on his behalf.” 

The decision of tois cout ın Hast Indian 
Railway Co.v Bhimraj Srilal (4) is a de- 
cision upon the facts of the particular 
case and it was held that no such dele. 
gation of authority had in fact been proved. 
The point that the notice required by a, 
77 must unders. 140 be served on the 
agent did mot directly arise and, in my 
opinion, the case is no authority for that 
proposition. Similar observations may be 
made on the case of Hast Indian Raila 
way Co. Lid, v. Sowa Lal Sawan Lal <5). 
In my opinion in this case not only is it 
unnecessary in order to prove service on 
a Railway administration to establish that 
the notice was served upon the Agent but 
there is ample evidence in the case inthe 
course of conduct of the Railway Oompany 
and the behaviour of the Agent in not 
raising the point in reply to the letter of 
the 23rd July to establish that the Dis- . 
trict Traffic Superintendent at Samastipur ` 
was in fact authorised by the Railway ad- 
ministration to recaive notice of the claim. 

The.second contention on behalf of the 
Riilway Company is to my mind as un- 
attractive as the first. They rely upon 
Arts. 30and 31 of the Limitation Act. It 
is contended that if the matter is to be 


(3) 69 Ind. Oas. 59; 45 M. 135 at pp. 154,155; 14 
L. W. 684; 30 M. L. T, 112; 42 M. L. J. 202; A. I, 
R. 1922 Mad. 362; (1921) M. W. N. 878 (F. B.). 4 

4) 98 Ind. Oas. 767; 8 P. L. T,401; 5 Pat. 488; A 
I, R.1926 Pat. 413. 

(5) 112 Ind, Oas, 616; 10 P, L, T, 24, 
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considered Ais governed by Art. 30 the suit 
has not (been brought within one 
yesr of the loss incurred .' by 


the plaintiff. It is said that the last delivery 
of iron was madeon the 2ist September, 
and it was then made clear -that the whole 
ofthe iron which could be delivered had 
not been delivered and the suit having 
been. begun on the 4th® October, 1923, a 
period of more than oneyear had elapsed. 
The answerto this contention is simple. 
The logs or injury referred to in Art, 30 
isthe loss orinjury tothe goods and not 
the loss or injury to the consignee. 
defendants wish to take advantage of Art. 
30 the onus isupon them to prove when 
the.loss or injury to the goods actually 
occurred and that more}than one year has 
elapsed from that date. In this particular 
ease the deféndants have throughout taken 
up the position that no loss in fact occurr- 
ed and that the goods were delivered as 
received by the defendants from the East 
Indian Railway Oompany. The Article 
of the Limitation Act which is appli- 
cable to this case is Art. 31, that is to 
say, the claim is for compensation for 
non: delivery of the goods and the period 
of limitation is to be counted from 
thetime when the goods ought to have 
been delivered. The defendants contend 
that even under Art. 3L the date to be 
considered is that on which the last 
delivery of the iron rods was in fact 
made, that is to say, the 2lst September. 
To thiscontention there aretwo answers. 
Firstly, this is asuit under s. 80. of the 
Act for compensation for loss,’ Such a 
suit may be brought either against the 
company with whom the contract for 
carriage was directly made or against the 
Railway Administrationfon whose railway 
the loss occurred. Ifthe latter courses ba 
taken it does not follow that the suit is one 
founded intort. The suit is founded on 
statutory liability which is attached to 
the contract though that contract be 
made with a railway other than the defend- 
ant tothe suit. Reference may be had to 
the contract for carriage for the purpose 
‘of determining the date when the goods 
ought to have been delivered. If no 
particular date is specified it must be 
determined asa matter of what is reason- 
able having regard to the circumstances 
of the contract, and this criterion must 
be applied ss much in favour of .-the 
plaintiff as in favour of the defendant, 
Now the contract referred not only to the 
Aelivery ofiron butalso to the delivery 
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of the four wooden frames. Ib was a single 
contract in respect of 8 single consign- 
ment and the plaintiff might reasonably 
take the point of view that until the 
entire contract purported to have been 
fulfilled he was not in a position to com- 
plain of non-delivery of a part of the goods 
subject to the contract. As I have said 
the wooden frames were delivered by road 


‘van onthe 5th October, and the suit was 


begun on the 4th October, in the following 
year andis therefore,in time. But there 
is another aspect of the case which is 
even more conclusive against the defend- 
ants contention. The plaintif on the 
23rd October, wrote to the defendants of the 
loss. He was justified in waiting to bring 
his suit until the defendants had made 
it clear thatthey had no intention of 
delivering the goods. Had the position 
been reversed the defendants would not 
have hesitated to contend that a suit was 
premature which did not give them a 
reasonable opportunity of fulfilling the 
terms of the contract, The defendants by 
a deliberate process of ignoring the 
plaintiff's repeated requests. for attention 
to his claim misled him into delaying his 
suitand it is not open to them now to 
contend that the suit has been brought too 
late. in my opinion the attitude of the 
Railway Oompany has throughout been 
lacking in candour andjtheir defence to 
this suit even in its most technical aspects 
has no merit. I would therefore, dismiss 
this appeal with costs. 
Fazal Ali, J.—I agree. 
N./A. Appeal dismissed. 


MADRAS HIGH COURT. 
Appeal Against Order No, 226 of 1932. 
October 3, 1932. 
VENKATABUBBA Rao AND REILLY, JJ. 

K, G., ETHIRAJULU OHETTIAR 
—APPELLANT 
versus 
Tue OFFICIAL RECEIVER, 

EAST TANJOREH, NEGAPATAM— 
ResPonDENT, 

Provincial Insolvency Act (V of 1920), 3s 52— 
Proceedings for sale of property in execution of 
decree creating charge—Insolvency of judgment- 
debtor—Application by Receiver for  possession— 
Maintainability—‘Property in the possession of the 
Court’, meaning of—Order on application—Appeal- 
ow Procedure Code (Act V of 1908), ss. 2 

Property which a judgment creditor is seeking 
to bring to sale on the ground that the decree. 
creates a charge upon it is not propertyin the 
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possession of the court within the ‘meaning of 8,52 


-. Provincial Insolvency Act, and the executing Court. 


has, therefore, no power to direct such property to 
be delivered to the Receiver. Sivasami Odayar v. 
Subramania Aiyar (1), Mahasukh Jhavardas v. 
Valibhai Fatubhai (2) and Haran Chandra Chakra- 
varthi v. Jay Chand (3), followed. [p. 818, col. 
2; p.819, col. 1.] 


Where an interim Receiver makes an application 
in execution for entorcing the right conferred on 
him by s. 52, and an order is made on such ap- 
plication, no appeal lies therefrom. Such an order 
comes neither under s.47 nor falls within the de- 
La of “decree” in the Code. [p. 819, col. 

Appeal against the order of the Subordin- 

ate Judge, Mayavaram dated the 24th Mareb, 

1932, and made in E. A. No. 158 of 1932 in 

E. P. No. 114 of 1931 (in O. 8. No. 164 of 

1931, on the file ot the High Court, 

Madras) in its Ordinary Original Civil Jur- 
isdiction. i 

Messrs. T. R. Venkatarama Sartri and K, 
. P. Mahadeva Aiyar, for the Appellant. 

, Meseres. C. A. Seshagiri Sasrti and K, S. 
Desikan, for the Respondente. 

Venkatasubba Rao, J —The lower 

Court has held that the decree is invalid 
for want of registration under s. 17 of the 
Registration Act, and Mr. Venkatarama 
Sastri contends this view is wrong. It is 
- unnecessary to consider this point on 
account of the opinion we have formed on 
‘another question that has been rais- 

ed. 
A few facts bearing on that question 
may he stated. The appellant filed a suit 
(O, 8. No. 164 of 1931) in the High Oourt 
onits original side for the recovery of a 
certain sum of money. That suit was 
compromised by the defendant agreeing 
to pay ascertain specified amount, which 
was declared to constitute a charge on 
some immovable property. It was also 
stipulated that in default of payment of 
the sum the property itself should be sold, 
In pursuance of this compromise a decree 
was passed, which after stating that the 
immovable property set forth in the 
schedule thereto ehould be security for 
the payment of the amount mentioned, 
went on to provide that in default of 
payment the plaintiff was to be at liberty 
to bring. the property to sale in execu- 
tion of thé decree itself, This decree was 
passed: in April, 193i, and in June the 
plaintiff appellant got it transferred to 
the lower Oourt for execution as the prop- 
erty charged by the decree was situated 
within the jurisdiction of that Ocurt, 
In July, 1931, a petition was filed for 
adjudicating the’ defendant an insolvent, 
and the respondént was appointed interim 
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Receiver in the insolvency. lk September, . 
123], the appellant filed an ex¥cution peti- 
ticn in the lower Court applying for the 
sele cf the property, which was cherged 
by the decree. Haaleo applied that the 
interim Receiver should be impleaded as 
the 2nd defendant in the suit, The latter 
cid rot oppose the spplication and was 
accordingly imfleaded as a party. The 
prcclamation of sale was in due course 
eettled, and the sale wae finally fixed for 
the 2st March, 1932, In the meantime 
on the 12th March, the interim Receiver 
aprlied to the executing court under s. 
52 of the Provincial Insolvency. Act that the 
sale should be stopped and that other seuit- 
able relief should be granted.’ Ne 
Mr. Venkatarama Bastri on these se 
he 
gist of the interim Receiver’s application 
is, that the decree of the High Oourt was 
ineffectual, not having been registered and 
that it did not therefore have the effect of 
making the plaintiff a secured creditor. 
The section provides as to what should be 
dene, where a decree being under execution, 
the executing Oourt is informed that a 
petition to declare the judgment: debtor ag” 
insolvent has been admitted. The execut- 
ing Oourt, the section says, shall direct 
the property of the debtor, against: which 
execution has issued, if in the possession 
of the court to be delivered to the Receiver. 
Mr. Venatarama Sastri’s contention is that 
the property in question was’ not in the 
possession of the court and that the section 
therefore is inapplicable. The words “if 
in the possession of the Court” have given 
rise to some difficulty. If what is attached 
is movable property, there can be ro 
doubt that it is the property in the. pce- 
session of the court. As immovable prop- 
erty under the procedure obtaining in 
India, is not attached by seizure, some 
doubts were expressed whether such prop- 
erty can be said to be property in the 
poseession of the Oourt.’ In Sivasami 
Odayar v. Subramania Aiyar, (1) a Bench 
of this Oourt, after referring to Mahasukh 
Jhavardas v. Valibhai Fatubhai, (2) and 
Haran Chandra Chakravarti v, Joy Caand 
(3) reluctantly came to the conclusion that 
immovable property under attachment 
must be held to come within the terms of 
(1) 136 Ind. Cas, 338; 55 M. 316; 34 L. W., 908; 
(1931) M. W. N. 1251; A.I. R. 1932 Mad, 95;¢2 M 
L.-J. 68; Ind. Rul, (1932) Mad. 290. 
(2) 109 Ind. Cas. 153; 30 Bom, L. R. 455; A. I R. 


"1928 Bom. 177. 


(3) 123 Ind, Oäs. 737; $7 Ò. 199; A: I? R, 1929 Oal, 
524; Ind. Rul, (1931) Oah 369, vine 
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« the sejbu. But at any rate there is no 

warrant@or holding that property, which is 
not even attached, is in the possession of 
the Court. By no fiction of law can it be 


held, that the property which a judgment- | 


creditor is seeking to bring to sale, on the 
ground that the decree creates a cherge 
upon it, is property in the possession of 
the court, Section 52 does not therefore 
apply, and the Lower Oourt should not 
have allowed the interim Receivers ap- 
plication. 

A preliminary objection has been taken 

that theappealisincompetent. The interim 
Recsiver, as I have pointed out, was im- 
pleaded asa party to the suit in execu- 
tion. Buthis application cannot be treated 
as falling within s.47 of ths Oode of Givil 
Proesdure. In making the application he 
cannot be deemed to have represented tha 
judgment-debtor; for the right he put 
forward was a paramount ono, being that 
of the general body of creditors, Mr. 
Venkatarama Sastri in the circumstances 
did not seriously contend that this 
should be treated as an appeal filed from 
an order made under s, 47, Civil Proced. 
ure Code, The interim Receiver by reason of 
a statutory right conferred upon him by s. 52 
of the Provincial Insolvency Act, made 
the application in question to the lower 
Court, and against an order made in such 
a procesding, no appeal is provided. Such 
an order comes neither under s. 47 nor falls 
within the definition of “decree” in the 
Code, To give effectsto Mr. Venkatarama 
Sastri’s contention, we must be prepared 
to convart the appeal into a Civil Revision 
Petition. The question then is, can we in 
the exercise of our discretion treat this appeal 
as a civil revision petition? We are 
prepared to so treat it, as the lower Court 
has infringed the plain provision of s. 52 
and had no jurisdiction to make the order 
in question. 
_ The order of the lower Court is accord- 
ingly set aside but in the circumstancss 
we direct the appellant to pay the respond- 
ent’s costs of this appeal, l 


~ Reilly, J.—I agree. 


N. K,/A, ¿Order accordingly. 


BAJRANG BAHADUR SINGH V, EMPEROR, 


` any prospect of success, At the 


819 


OUDH CHIEF COURT. ; 
Griminal Revision No. 69 of 1932, 
September 5, 1932. 

Kreos, J. j 
Rae BAJRANG BAHADUR SINGH— 
APPLICANT 
versus 
EMPEROR —OPPesITE Party, 

Criminal Procedure Code (4ct V of 1898), s. 197— 
Canvassing of members of District Board one day 
prior to election—Defamatory statements made, tf in 
discharge of duties as members of Board—Sanction 
to prosecute, if necessary—Test in such  cases— 
“ Official duty”, meaning of. 

Where the accused, certain members of a District 
Board, made defamatory allegations against anothes 
on the day previous to the election of the latter as the 
Chairman of the Board, while they were canvassing for 
his opponent and on the day of election presented a 
petition to the Chairman of the meeting containing 
similar dafamatory statements: 

Held, that the acts could not be deemed to have been 
committed in the discharge of official,duty and sanc- 
tion under s. 197, Oriminal Procedure Code, was not 
necessary for the prosecution of the accused for 
defamation. 

Tf the act complained of was done or purported 
to be done in the discharge of a duty laid upon the 
person doing the act in virtue of his official position, 
thenj previous sanction to prosecute is necessary, 
otherwise such sanction is not necessary. [p. 821, col. Z] 

Case-law discussed. ] 

‘Official duty’ is something that a person is under 
an, obligation to do in virtue of his official capacity. 

Application ior revision of au order of 
the District Magistrate, Partabgarh, dated 
the 12th May, 1632. 

Messrs. K. D. Malaviya and A. N. Mulla 
for the Applicant. 

Mr, Hyder Husein for the Opposite Party. 

Judgment —It is necessary to state 
briefly tne facts that have given rise to 
these applications. A new District Board 
had been elected for the Partabgarh 
District, The 8th of January, 1932, was 
the date fixed for the election of a Ohairman 
in accordance with s. 35 of the U., >. 
District Boards Act (X of 1922), Babu Bhag- 
wati Prasad, Subordinate Juage of Partab- 
garh being appointed to praside as 
Chairman of the meeting under sub-cl, (2) 
of s, 35-A. At the meeting Rae Bajrang 
Bahadur Singh, ialugdar of Bhadri, was 
propozed and seconded for the Onsirman- 
ship, and, as his was the only name 
proposed, he was elected as Onairman, 
20 out of the 30 members of the 
Board being present at the time of the 
election, Rae Kcishnapal Singh, a member 
ofthe Board was apparently desirous of 
being himself elected as Chairman. It 
would appear that he had not been able 
to secure sufficient supporters to give him 
time 
fixed for the meeting, and jusi before the 
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proceedings commenced, Mr. Rukunuddin 
Khan, another member of the Board, who 
was one of the supporters of kao Krishnepal 
Singh, presented a written application to 
B. Bhagwati Prasad, the presiding officer, 
which wassigned by nine members of the 
Board including Mr. Rukanuddin Khan 
and Rae Krishnapal Singh. This petition 
cotitains some damaging imputations against 
the character of Raé Bajrang Bahadnui 
Singh. Aftér presenting this petition, the 
hine members walked out of the District 
Board hail and tock ho part in the pro- 
ceedings for the election of Obairman. 
Apparently the said persons took no 
further steps to have the election of Rae 
Bajrang Bahadur Singh declared invalid 
on account of the illegal proceedings to 
secure votes or to prevent the rival candi- 
date from securing votes imputed to him 
in thé application ‘presented to Babu 
Bhagwati Prasad. 

On the 2ist April, 1932, Rae Bajrang 
Babadur Singh presented a complaint of 
sia Offences under 5, 500, Indian Penal Code; 
. in a Magistrate's Court against the said 
nine members of the Board. He also in- 
éludéd in his complaint a charge that Rae 
‘Krishndpal Singh and some other of the 
accused had on the day previous to the 
election approached Thakut Ohandra 
Bahadur Singh, anothex member of the 
Board, to join as a signatory in the 
application they intended to present and 
madesimilar defamatory allegations against 
Rae Bajrang Babadur Singh to this 
gentleman, He also included in his com- 
plaint a charge that on the evening 
previous to the election, Rae Krishnapal 
Singh and Mr. Rukun-ud-din Khan had 
made similar defamatory allegations 
against him to Babu Rajendra Bahadur 
Singh who is not amember of the Board 
and that after the election Raja Amarpal 
Singh, another of the accused, had made 
similar defamatory imputations against 
him to Babu Bindeshwari Saran Singh 
‘and Sabu Rajendra Bahadur Singh already 
‘mentioned, neither of whom was s member 
of the Board. 

The learned Magistrate, who was seized 
‘of the case, came to the conclusion that 
the previous sanction of the Local Go- 
vernment was required for the prosecution 
of the accused persons in accordance 
with the provisions of s. 197 of the Code 
of Criminal Procedure, On this ground he 
vefused to entertain the complaint and 
dismissed it undere, 203 of the Code. 

Onan appeal by Rae Bajrang Bahadur 
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Singh to the District Magistrate, 
ed District Magistrate held that"no pre- 
vious sanction of the Local Government 
was required for the prosecutionof cartain 
of the accused for the offences alleged to 
have been committed before and after 
the meeting. He held, however, that the 
application presented to Babu Bhagwati 
Prasad was presented by the nine members 
ofthe Board acting inthe discharge of 
their official duty and, therefore, the 
previous sanciion of the Local Government 
was required for the prosecution of the 
accused on this count. 

Rae Bajrang Bahadur Singh has applied 
to this court in revision against this 
portion of the District Magistrate's order 


and Mr. Rukun ud-dia Khan and Rae 
Krishnapal Singh have applied to this 
court in revision against the portion of 


the District Magisirate’s order holding that 
sanction was not required in respect of 
the remaining three counte. 

With regard to these three counts, there 
can be no question but that the learned Dis- 
trict Magistrate isright. Two of the alleged 
dəfamatory statements were made to persons 
who were not even members of the District 
Board; and it is clesrly impossible by 
any stretch of language to hold that the 
acts-of the aczused persons were done or 
purported to ba done in the discharge of 
their official duties as members of the 
District Board. Similarly the canvassing 
of Thakur Ohandra Bahadur Singh on 
the day before the élection in order to 
persuade him to join in the application 
cannot reesonably be held to hava beenan - 
act done or purporting to be done in the 
discharge of the duties of the accused 
concemed as members of thé District 
Board. In my opinion, therefore, the appli- 
cation of Mr. Rukun-ud-din Khan and 
Rae Krishnapal Singh has no substance 
and itis dismissed accordingly. 

The question of the application presented 
by the nine members to Babu Bhagwati 
Prasad is not so simple; but, after giving 
my careful consideration tothe case, { am 
of opinion that the previous sanction of 
the Local Government was also not re- 
quired for the prosecution of the accused 
persons under s, 500, Indian Penal Osde 
for the defamatory allegations alleged to 
be contained in that application, 

Thera can b> no doubt that members 
of the District Board are public servants 
within the meaning of 8.127. Under the 
terms of the ection when such public | 
servant 
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“ig rog of any offence alleged to have been com- 
mitted by@im while acting or purporting to act in 
the discharge of his official duty,no court shall take 
cognisance ol such offence except with the previous 
sanction of the Local Government.” 

A very large number of authorities have 
been cited on both sides in connection 
with the question whether the act committ- 
ed by the accused was committed while 
they were acting or purporting to act in 
the discharge of their official duties as 
members of the District Board. Many of these 
authorities relate to the law as it stood in 
the Criminal Procedure Codes of 1872, 1882 
and 1898, before the amendment of e. 197 
was introduced by the Amendment Act 
XVIII of 1923. I do not think that the 
rulings under the earlier Oodes are of 
much assistance in elucidating the meaning 
of s. 197 as it now stands after the amsnd- 
ment of 1923, 

I agree with the observations of a Bench 
of the Calcutta High Oourt in Amanat Ali 
v Emperor (1) that 

“the proper method of approaching the matter is to 
take the language of the section as it now stands 
without reference to changes in the wording or 
comparison with corresponding sections in previous 
statutes and then to see what the application 
of it would bein the present case, taking the 
in its ordinary and natural meaning.” 

On this view, it is only the cases decided 
after the amendment of 1923 that can be 
usefully referred to. ; 

None of such cases cited before me, nor 
forthe matter of that any of the cases 
under the earlier Oodes that have been 
cited at the hearing, deals with the facts 
in any way resembling the facts of the 
present case. The purport, however, of 
all the rulings cited on either side, based 
on the wording of s. 197 as it now stands, 
is that if the act complained of as an offence 
was done, or purported to be done, in the 
discharge of a duty laid upon the person 
doing the act in virtue of his official posi- 
tion, previous sanction is required, otherwise 
not. Thus in Kamisetty Raja Rao v. 
Ramaswamy (2), and in Nune Pana Kalu v. 
Ravula Subbarao (3), it was held that 
where 8 Ohairman of a Municipal Board 
threatened a voter with certain injury, if he 
did not vote for a candidate as the OUhair- 
man desired,the protection of a. 197 could not 
ba invoked, Similarly in Muhammad Is- 

(1) 122 Ind. Oas. 627; 330. W. N. 1058; A.I. R. 
1929 Oal. 724; Ind. Rul. (1930) Cal. 259; 31 Or. L.J. 


430. 

(2) 102 Ind. Cas. 347; 50 M. 754; 25 L. W. 608; 
52 M, L. J. 647; (1927) M. W. N. 453; 38 M. L. T, 
338; A. I. R. 1927 Mad. 566; 28 Or. L. J. 539;8 A.I. 
Or. R. 170. 

(3) 113 Ind. Qas. 625; 52 M. 695; (1928) M. W, N, 
801; A. I. R.1928 Mad. 1158; 30 Or, L, J. 194, 


guage 
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mail v, Emperor (4), it was held that, whera 
a member ofa Municipal Bord exercised 
undue inflaence on a sab-ovarsser of the 
Board to make him buy bricks from the 
said member and not from another person, 
he would not be protected, when prosscuted 
by s. 197. Onthe other hand in Sivarama 
Krishna Ayyar v. Seshapp2 Naidu (5) and 
Jujjavarapu Gangaraju v. Kantiboyint 
Venki (8), it was held that sanction under 
s. 197 was required for the prosecution of 
a Village Munaif or a Villaga Magistrate for 
fabricating a recordina procasding before 
him. In Emperor v. Krishn1 Kant (7), 
it was held by thelate Court of the Judicial 
Commissioner of Oadh that sanction under 
s. 197 was required for the pros3cu‘ion of a 
member of the District Board who had 
been duly appointed to conduct the sale of 
impounded cattle and who had closed the 
sale in the name of his own servant for his 
own benefit. In Bhagirath v. Ali Hamid (8) 
it was held by a single Judge of this 
Oourt that sanction under 4,197 was requir- 
ed for the prosecution for defamation of a 
Subordinate Judge for making cartain 
obsarvations, alleged by ths complainant to 
ba defamatory, in his order rejecting an 
application presented to the Subordinate 
Judge in the course of his duties, 

In all these cases, it will bə observed, the 
decision turned on whether the act of the 
public servant complained of was an act 
that formed part of his official duty, The 
preparation of the record of the proceedings 
before a Villaga Munsif or a Village 
Magistrate, the closing of the sale 
of impounded cattle by a member of 
the District Board duly appointed on 
that behalf and the passiag of orders 
on the application presented to the Bub- 
ordinate Judge were all part of the official 
duty of the public servantconcarned. They 
were, therefore, held to bə entitled to the 
protection of s, 197. Tae intimidation of 
voters by the Ohairman ofa Municipal Board 
aad the exarciss of undu3 influence overa 

(4) 109 Ind. Oas, 239: 8 Lah. 647; 29 P. L. R. 69; 


A.I. R. 1928 Lah.72; 29 Or. L. J, 5H, 
(5) 115 Ind. Oas. 248; 52 M. 347: 56 M. L. J, 263; 


19 L. W. 17; (1929) M. W. N. 53; A.L. R. 1929 Mad. 


172; 30 Or. L. J. 396. 

(6) 118 Ind. Qas. 102; 52 M. 602; A. I. R, 1929 
Mad. 659; 39 Or. L.J. 864; 39 L. W. 116; 57 M. L. 
7. 3i; Iod. Rul (1923) Mad. 742; (1929) M. W. N. 
87. 
: (7) 88 Ind. Cas 517; 2 O. W. N. 395; 
12 0. L. J. 498; 26 Or. L. J. 1157; 


565. 
EEE Ind. Oas. 788; 8 O. W. N. 157; Ind. Rul. 


1931) Oudh 335; 32 Cr. L. J. 991; A. LR. 1931 
Oudh 392; (1931) Or, Cas. 824. 


28 0. O. 155; 
A. I. R. 1925 
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tye, 

servant df:a Municipal Board by a member 
of that Board in order to secure a contract 
for himself were no part of the official duty 
ofthe public servant concerned. They 
were, therefore, held not to be entitled to 
the protection of s, 197. i 

“ Now “duty” is a welljunderstood term. It 
is something tbat a person is under an 
obligation to do. “Offisial duty” is some» 
thing that a person is uider an obligation 
to do in virtue of his ofizial capacity. This 
seams to m> to baths sənsə in which the 
expression “official duty” has been inter- 
preted inevery one of the adove quoted 
cases, 

Let us apply this test to the present case 
and consider whether the presentation of 
their application to Babu Bhagwati Prasad 
by the nine members can be said to have been 
part of their official duty as mambers of the 
District Board. Olearly their duty as 
members of the Board was, if they wished 
to oppose the elsction of Rae Bajrang 
Bahadur Singh, to have voted against him. 
There was no other duty cast upon them in 
the matter by the provisions of the Duatrict 
Boards Act. Babu Bhagwati Prasad was not 
the person to whom such an application 
should hava bsen presented, His sola 
business was to preside at the meeting and 
carry out the very specific directions laid 
down ins 35 A of the District Boards Act 
for conducting the election of a Ohariman. 
The members who presented ths apptication 
did not even wait for any orders to be pas- 
sed on their application. They simply 
walked out of the ` hall and took no further 
partin the proceedings. They did not 
follow up the application by any action to 
question the validity of Rae Bajrang 
Bahadur Singh's election. Obviously their 
action was merely a gesture. It seems to 
me that it would be doing violence to the 
language of s. 197 to hold that if the act of 
the nine members consituted an offence, it 
was an offencs committed either white 
acting, or while purporting to act, in the 
discharge of their official duty within the 
meaning of -that section. In my opinion, 
therefore, the prosecution of the nine 
members for defamation in respect of the 
subject matter of the application in ques- 
tion does not require the previous sanction 
of the Local Government. 

The application of Rae Bajrang Bahadur 
Singh is sccordingly allowed and the 
Magistrate is directed to procesa with the 
disposal of the case according to law. 

N/A Application allowed, 
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MADRAS HIGH CO Tia 
Appeal against Order No. 434 1932. 


August 31, 1932. 
KRISHNAN PANDALAL, J. 
8. A. 8. SUBBIAH AIYAR—APPELLANT 
VETSUS . 
Tes OFFICIAL REOEIVER, TINNEVEL- 
LY— RESPONDENT, ; : 

Provincial Insolvency’ Act (V of 1980), ss. 17, 58, 
54—Death of debtor before adjudication but after 
petition—Official Receiver, or creditors, wf can apply 
to set aside voidable alienations—Order of court not 
in proper form—Construction of order. 

When a debtor against whom a petition in in- 
solvency has been presented dies before adjudication 
and the proceedings are continued under a. 17, 
Provincial Insolvency Act, the Official Receiver or 
creditors can invoke the power of the court to set 
aside settlements and alienations voidable under 
ss. 53and 54. Ramathai Anni v. Kanniappa Mudaliar 
(2), referred to, [p. 823, col. 2.] 

If in such a case the court has passed an erroneous 
order adjudging the estate of the deceased debtor 
as insolvent instead of the debtor himself under the 


‘bona fide belief that that is the proper order to be 


passed, then the order of adjudication should be 
read, understood and given effect toas ifthe debtor 
himself has been adjudicated. [ibid.] 

The Provincial Insolvency Act does not contain 
any provision similar to ss. 108 and 109 of the 
Presidency Towns Insolvency Act corresponding to 
s. 130 ofthe English Bankruptcy Act empowering 
the Insolvency Ocurt to administer insolvent estates. 
Therefore considerations .and decisions applicable 
to that power must not be confused with cases 
falling within s. 17 of the Provincial Insolvency 
Act. {p. 823, col. 2.] Z opal 

Appeal against an order of the Dis- 
trict Court of Tinnevelly, dated the 
alth October 1930, in O. M. A. No, 52 
of 1¢30 preferred against the order, dated 
the 9th April 1930, of the Oourtof the Ad- 
ditional Sabordinate Judge of Tianevelly, 
in Original Petition No. 78 of 1929 in In- 
solvency Petition No. 58 of 1927 on the 
file of the Oourt of the Subordinate Judge 
of Tinnevelly. 

Messrs. T. R. Venkatarama Sastri and 
P. R Srinivasan ior the Appellant. 

Messrs. B. Sitarama Rao and R. Krishna- 
swami, for the Respondent. 


Judgment —The two lower Appellate 
Courts have arrived at opposite conclusions 
on the question whether whena debtor 
against whom a petition in insolvency has 
been presented dies before adjudication and 
the proceedings are continued under 8. 17 
of the Provincial Insolvency Act the 
Official Receiver or creditors can invoke 
the power of the courtto set aside settle- 
ments and alienations voidable under ss. 
53 and 54. The firet court gave a nega- 


-tive answer and the lower Appellate Court 
“sn affirmative answer to this question. I 


venture to think that the difficulty felt 
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by the lowr Oourts is due rather to the 
form of thf order of adjudication which 


the Insolvency Oourt passed in the case 
rather than to anything obscure in the 
Provisions or language ofthe Act. 

The facts are simple and undisputed. A 
creditor's petition ({. P. No. 58 of 1927) 
was filed against one S. K. ' Krishna Aiyar, 
He died some 15 months-afterwards before 
any order of adjudication was passed. 
Notice of the petition was sent to his 
minor son (2nd respondent) and on 4th Feb- 
ruary, 1929, the court passed an order 
that the estate of thelst respondent (Kri- 
shna Aiyar) beandthe same hereby is 
adjudged as insolvent and that the OM- 
cial Receiver, Tinnevelly, is appointed 
Receiver to administer it. The ?nd res- 
pondent (son of Krishna Aiya) was order- 
ed to produce the accounts and documont 
of title before the Official Recoiver in 
one month and to perform all tha other 
duties imposed by the said Act and also 


to apply for discharge of the  eatate 
within one year from the date of the 
order. In the course of the subsequent 


proceeding the Official Receiver applied 
to set aside cərtain alienations under ss. 
53 and 54. The appellant, the alienee, took 
inter alia the objection that the application 
was incompetent as his transferor had not 
been declared insolvent but only his estate. 
The objection was literally correct bat 
only literally so. For it assumed firstly, 
that when proceedings are continued 
against the debtor after his death ‘befors 
the order for adjudication, the order 
passed unders.17 must be not of the 
debtor himself but of his estate only and 
secondly, that when an order is passed as 
in the present case expressed, to ba ad- 
` judgiag the estate insolvent, it means.in the 
circumstances something different from an 
order against the debtor. Both these a3- 
sumptions are wrong, As to the first 
point itis concluded by the authority of 
Venkatrama Aiyar v. Official Receiver, 
Tinnevelly (1) and Ramathai Anniv. Kan. 
niapa Mudaliar, (2). In those caseson the 
facts similar to the present, the court has 
passed orders adjudging the deceased deb- 
tor insolvent, The objection raised was 
that on the languageofs.17 as amended 
by the Act of 1320 there could beno order 
of adjudication againsta dead man and it 


(1) 109 Ind. Oas. 94; 51 M. 344; (1998) M. W. N, 
237; 27 L. W. 437; 54 M. L. J. 585: A. I. R. 1928 
Mad. 476 

(2) 110 ‘Ind. Gas. 187; 51 M.495; 27 L, W. 508; A, 
I R. 1928 Mad. 480; 55 M. L, J, 235. 
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was argued that that was the effect of alter- 
ing the words ‘as if he were alive” which 
occurred in the old? section to “as far as 
may be necessary for the realisation and 
distribution of the property of the debtor.” 
This «contention was fully dealt with in 
the later case and rejected in both cases 
by this court, the .result being that the 
prop2r order to pass in a case like the 
present is to adjudge the deceased debtor 
and not his estate. [asked learned Ooun- 
sel on both sides for any rule or precedent 
by which an order adjudging the estate 
insolvent is contemplated by the Provin- 
cial Insolvency Act. They did not refer 
to and Iam not aware of any such. It is to 
be noted that the Provincial Insolvency 
Act does not contain aay provision similar 
to ss. 108 and 109 of the Presidency Towns 
Insolvency Act corresponding to s. 103 of 
the English Bankruptcy Act empowering 
the Insolvency Oourt to administer insol- 
vent estates. Therefore considerations and 
decisions applicable to that power must 
not be confused with cases falling within 
8.17 of the Provincial Insolvency Act which 
corresponds tos. 93 of the Presidency Towns 
Insolvency Act ands, 112 of the Haglish 
Bankruptcy Act. Theform of the order 
of adjudication inthis case is probably due 
to this distinction not baing borne in mind. 
However that may ba, the contention that 
when a debtor dies after the petition but 
before adjudication the powersof the 
court under ss. 53 and 54 are automatically 
withdrawn because the transferor being 
dead cannot be adjudgedzinsolvent, is clear- 
ly untenable in view of the decisions above 
mentioned by which I am bound. It fol- 
lows that if the order of adjudication in the 
present cass had been in terms one adjudg- 
ing the debtor, and not his estate in3ol- 
vent the ground of the appellant's objection 
to the proceedings under s3. 53 and 54 
would disappear. Learned Counsel for 
appellant seemed to suggest that he could 
still maintain ia his objection and base it 
on the changed language of s, 17 of the 
Act, With respect I fail to sea how he can 
do so except by showing that the two de- 
cisions are wrong. Notonlyam I bound 
by them but I respecifally agree with them 
that the change of language in s. 17 was 
not intended to limit by a side wind the 
powers of the Uourt in insolvency when the 
debtor dies after petition but before adjudi- 
cation totha power of administration} of 
insolvent estates of persons who die before 
the petition a power which is not conferred 
on Provincial Courts of Insolvency at all. 
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Lrarned Oounsel had to admit that the 
language of the section cannot have the 
effect of co limiting the court’s power where 
the debtor dies after adjudication. If 80, 
the words which are perfectly general can- 
not havea different efect merely because 
the debtor diesat an earlier stage—before 
adjudication. I am therefore of opinion 
that the substantial ground ofthe objec- 
tion fails. 


But the second part of the objection 
which is based on the form of the order 
remains. I have stated thatthe proper form 
of order of adjudication in ths case was to 
adjudge the debtor himself and not his 
estate., I was at frat inclined to give some 
effect to this objection, But on considera- 
tion I think [ought not to do so. The 
phraceology of an order is certainly im- 
portant as is showa by this very case. But 
after all, the language used by every court 
is only the vehicls of its thought and 
every court is entitled to full faith and 
credict for its orders being understood in 
the way it was intended, Advantage 
will not be allowed to be taken ofslips or 
errors of language dua to a bona fide 
belief that the court is adopting the form 
appropriate forthe occasion, I have no 
doubt that the Judge who passed the order 
of adjudication intended to pass the order 
right but expressed himself as adjudging 
the estate because he thought that that 
was the proper way to word the order,against 
adead man, Wither the decisionin Ram- 
athai Anni v. Kanniappa Mudaliar (2) was 
not then reported or was not brought to his 
notice. In those circumstances I must give ef- 
fect to the order in the way in which it was 
intended. After al! if full effeat is givea 
to theappeallant’s objection all that follows 
is that the Insolvency Oourt has not yet 
passed any order of adjudication. Not only 
will it then be open to the court to make a 
fresh order if necessary but the only effect 
it will have willbe to throw finto confusion 
all that may have happened in the insol- 
vency within the last three years to which 
no one bas taken any objection and . in 
which the.appéllanthas no interest what- 
ever. The appellant's objection [has really 
no merits and no decree or order will be 
interfered with on account of any irregula- 
rity or error not affecting the meritsor the 
jurisdiction of the court, I am therefore 
of opinion thatthe order of adjudication 
should be read, understood and given effect 
to be if the debtor himself had been adjudi- 
cated. 
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The appeal fails and is disnssed. Theze 
will be no order as t9 coste, 
N. K [A Appeal dismissed, 


ee 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
First Civil Appeal No. 44 of 1932. 
November 14, 1932. 
`  Maonate, J. O. 
Kva: DAULAT SHAH MUSALMAN 
— JUDGMENT DEBTOR— ÅPPELLANT 


Versus 
PREMOHAND MARWADI— 
DEGREHA-HOLDEB— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60.(c)— 
House of agriculturist~Exemption from attachment— 
All houses, whether exempted. i 

Section 60 (e) of the Civil Procedure Code, exempts 
all the houses and other buildings which form the 
premises occupied by an agriculturist evenif a por- 
tion would enable the judgment-debtor to earn his 
livelihood as an agriculturist. Bhaiyalal v. Bailabah 
das (Ll) and Sadhuramv. Chapsi (2), referred to. 


Appeal against an order in Miscellan- 
eous Judicial Oase No. 20 of 1931 in the 
Court of the Second Sub Judge, Firat 
Olass, Nagpur, dated the 14th March 1932, 

Mr. D. R Buxy, for the Appellant 

Mr. B. -R. Mandlekar, for the Respon- 
dent, 

dJudgment,—lIo execution of a decree 
the respondent attached immovable pro- 
perty belonging to the appellant. The 
warrant of attachment states clearly that 
two houses were attached. The judgment- 
debtor asked that the property ‘should 
be released on the ground that he occupied 
it as an agriculturist and used it solely 
for his agricultural purposes. The execut- 
ing Oourt held that the judgment debtor 
was an agriculturist but required only 
one house for residence and for keeping 
implements and seed, grain etc., as he had 
a separate kotha for bullocks and other 
articles. It, therefore, released the smaller 
house from attachment and. refuged to 
release the larger house. 

In appeal it is first urged that the 
appellant had only one house and a kotha, 
but the appellant's own evidence as wit- 
ness No. l is very clear Ho states: 

“The unattached kotha is of 7 tasmas. Of the 
two houses attached one faces east and other faces 
west. Kotha faces weat......... The house facing east 


consists of 5 Tasmasand that facing west consists of 
7 tasmas, Both the houses are double-storeyed," 


The witnesses for the decree. holder appear 
to speak of only one housa and a kotha 
bat in view of the appellant’s own evi- 
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e dence -tijo Subordinate Judge was correct 
in holdfig that the judgment-debtor had 
two houses, one of 5 tasmas and one of 7 
tasmas, 

it is next urged that the appellanthas 
extensive cultivation and cecupies both 
houses in the capacity of an agriculturist. 
In Bhaiyalal v. Ballabahdas (1), it was held 
that the buildings exempted under s. 60 (c) 
of the Oivil Procedure Oode were not limit- 
ed to what was necessary for storing cattle 
and seed grain, Clause (e) exempts houses 
and other buildings belonging to the 
sgriculturist and occupied by him. The 
appellant isan agriculturist and itis not 
shown that he has other means of livelihood, 
„In Sadhuram v. Chapsi (2) I considered the 
case inwhich the judgment-debtor ob- 
tained only a substantial portion of his 
livelihood from cultivation. The buildings 
occupied by the appellant may be rather 
larger than is necessary in order to easble 
him to earn hie livelihood, but they are 
allin one compound. The deecree-holder 
on 7th December, 1:31, appaars to state that 
the houses are separated from each other 
by two cubits. The appellant occupies all 
the buildings. 

In my opinion s. 60 (c) of the Oivil 
Procedure Oode, exempts all the houses 
and other buildings which form the pre- 
mises occupied by an  agriculturist even 
ifa portion would enable the judgment- 
debtor to earn his livelihood as an agri- 
culturist, The appeal, therefora, succeeds 
and the house in questiun is released from 
attachment : costs in this court and in the 


executing Court willbe borne by the res- 
pondent, Oounsel’s fee in this couri 
Rs. 20, 

Apreal accepted, 


A 

(1) 51 Ind. Gas, 129; 15 N. L. R. 83. 

(2) 130 Ind. Cas, (81; 26 N. L.R. 295; A. I. R, 
1931 Nag. 8; Ind. Rul. (1931) Nag 17, 





LAHORE HIGH COURT. 

Letters Patent Appeal No. 141 of 1927. 

April 11, 1032, 
SgADI Lar, O. J., AND BROADWAY, J. 

MELA RAM-—DEFENDANT—APPELLANT 

versus 
SANDHI KHAN-—PLAINTIFE— RESPUNDENT, 

Landlord and tenant—Disclaimer of landlord's title 
before ejectment suit—Whether effects forfeiture of 
tenancy—Punjab Courts Act (VI of 1918), s. 41. 

Apart from any question of custom it isa settled 
rule of law that a disclaimer of the landlord's title 
made before a suitfor ejectment, occasions a _forfei- 
ture of the tenancy andthis rule applies toall ten- 
ancies, permanent or otherwise. 


DUKRBEYA MEHRA V, MUKTEE MABRIN. 
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Letters Patent Appeal against a judg- 
ment of Mr. Justice Bhide, dated the 4th 
July, 1927, passed in Civil Appeal No. 613 
of 1927, affirming that of the District Judge, 
Jullundur, dated the 15th November, 1926 
which affirmed the decree of the Subordi- 
nate Judge, Third Olass, Jullundur, dated 
the 13th November, 1925 

Mr. Fakir Chand, for the Appallant. 

Mr. Badri Das, R. B., for the Respondent, 

Shadi Lal, C. 4.—This appeal under 
cl. 10 of the Letters Patent arises out of 
a suit brought by a landlord for the eject- 
ment of his tenant The question for de- 
termination is whether the tenant has for- 
feited his tenancy by the repudiation of his 
landlord's title. ‘The learned District 
Judge, concurring with the trial Oourt, 
has reached the conclusion‘ that the tenant 
denied, in clear and unequivocal terms, the 
title of his landlord; andthat the denial 
caused a forfeiture of the tenancy, 

The learned Judge, from whose judgment 
this appeal is preferred, considers that 
the finding of the learned District Judge 
as to forfeiture proceeded upin custom 
prevailing inthe locality in which the 
demised building is situated, and that 
in the absence ofa certificate unders, 41 
of the Punjab Oourts Act, a second appeal 
conld not be entertained. There can, how- 
ever be no doubt that, apart from the 
question of custom, itis a settled rule of 
law that a disclaimer of the landlord's 
title made before the suit for ejectment, 
occasions a forfeiture of the tenancy, and 
this rule appliea to all tenancies, perma- 
neni or en chee 

would therefore, afirm the judgment of 
the Single Judge, and disms the appeal 
with costa. 

Broadway, J.—I concur, 


N/a. Appeal dismissed 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivil Revision No. 99 of 1932, 
October 3, 1932, 

Maovarr, J. O. AND PoLLOOK, A. J. O. 
DUKREEYA MEHRA—Prainrire— 
APPLICANT 
versus 
MUKTEE MAHRIN-—DEFENDANT— 
Non-APPLIOsNT. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 81—Suit for mesne  profits—Jurisdic- 
tion of omak Cause m 

A suit for mesne profits is not i 
Oourt of Small Cauges if the plaintif ty allecing 
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that the defendant has actually received profits 
saka, Tor an aecount of the profits received. [p. 827, 
COL. as 

Quere.—Whether or not a suit for [mesne profits 
in which there is noallegation that the defendant 
received any profits is triable by a Small Cause 
Court. Lachman Rao v. Waman Rao (1), followed, 
Paga Patil v. Ishwardas (2) - and Kunjo Behari, 
Singh v. Madhub* Chandra Ghosh (3), not followed, 
Mohun Roy v. Saroda Mohan Roy (4), Ramasami 
Aiyangar v. Govinda Iyer (5), Prasade Lal v. Imdad 
Husen (6), Savarimuthu v. Aithurusu. Rowther (7), 
Antone v. Mahadev Anant (8) and Drigpal - Singh 
v. Kunjal (9), referred to. [ibid. | 

Application for Revision of an order of 
the Small Cause Court Judge, Seoni, dated 
the 6th January, 1932, in 8. O. O. Sait No. 
1447 of 1931. > 

Mr. N, T. Mangal Moorti, 
ant. 

Mr. G. G. Hatwalne, for the Non-Ap- 
plicant. - 

Order. —The applicant. Dakreeya filed 
a suit against the non applicant Musammat 
Mukti iu the Small Oauge Court at Seoni. 
The plaint alleges.that the defendant was 
in wrongful possession‘of the plaintifi’s field 
until she was ejected through the court 
The defendant enjoyed the crops: the 
plaintiff, who was prevented from reaping 
the crops of the field, is therefore entitled 
to the value ofthe crops for the years 
in question. In the prayer it is asked that 
a decree should be passed on account of 
mesne profits. 

The learned Small Oause Oourt Judge, 
relying on Lachman Rao v, Waman Rao 
(1), held that the suit was not cognizable 
by a Oourt of Small Oauses; He referred 
to a later decision, Paga Patil v. Ishwar- 
das (2), where it was held that a claim 
on facts very similar to those stated by 
the plaintiff applicant -was .cognizable by 
a Oourt of Small Oauses, The Judge who 
decided Paga Patil v. Ishwardas (2) clearly 
stated that asuit for the profits of im- 
movable property was triable by a Small 
Cause Court. It seems clear that the 
view taken in that case differs frem the 
view taken in Lachman Rao v. Waman 
Rao (1) and ‘the question has there- 
fore, been considered by a Bench of two 
Judges i 

The majority of the Judges of the 
very strong Bench, which decided Kunjo 
Behari Singh v.- Madhub Chandra Ghose 
(3) held that s suit for mesne profits was 
cognizable .by a.Court of Small Oauses. 
Now, mesne profits are. defined by e. 2 


(L; 16 O. P. L. R. 1. 
(2) 88 Ind, Gas. 876; 21 N. L. R. 18; A, L R. 1925 


for tha Applic- 


f 
\ 


- Nag. 327. 
`~ (3) 23 0. 884, 
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(2) of the Civil Procedure Code d “Those e 
profits which thé person in ongiul 
Possession of such property actually 


received or might with ordinary diligence 
have received therefrom,.. together with 
interest on Such prefits”. A suit for mesne 
profits, ther, may be (A) a suit for profits 
which such a person  hasactually received, 
or (B) a suit for prbdfits actually received 
and also for profits which might ‘ have been 
received, or (O) a suiti for profits which 
wight have been received: the plaintiff 
can certainly conune his claim to profits 
actually received, `“ 

We may First consider suits of the type 
A. The second schedule of the Provin- 
cial Small Oause Oourts Act, 1887, details. 
the suits excepted from the congnizance 
of a Court of Smali Oauses, Article 31 of 
this schedule mentionsone class of these 
suite:— 

“Any other suit for an account including... a 
suit for the profits of immovable property belonging 
to the plaintiff which have been wrongfully receiv- 
ed by the defendant.” 


The schedule then appears to state 
clearly that a suit for mesne profits 
of the type A is a suit for accounts with- 
in the meaning of Art. 31 and is not 
triable by a Oourt of Small Oauses. 
Petheram, O. J., has stated that asuit for 
mesne profits is an action for damages 
for e trespass to immovable property in 


‘which the measure of the damages may 


ormay notbe the amountof the profits 
which the wrong-doer has aciually re- 
ceived from the property. Ha then 
ramarks,— 

“This isnot a suit to recover the profits of the 
immoveable property, but is a suit for damages 
of which the profits of the property actually received 
by the wrong-doer may not even be the measure.” 

In asuit for mesae profits of type A the 
profits actually received are the measure. 
It may be that such a suit is a suit for 
damages, but in viewof the definition of 
mesne profits it isa suit for the profits of 


the immovable property: if it is a 
euit for dameges, it is a suit for 
the profits of immovable property 


based onthe allegation that the damage 
caused to the plaintiff is neither more 
nor less than the profits of the immovable 
property. Weadd that, if asuit for meane 
profits ofthe type A is necessarily a suit 
for damsges, the suit for profits of im: 
movable property, to which Art. 31 
refers, must be suit a for damages. However 
the question whether euch a suit is or is 
not a suit for damages does not seem of 
importance for our purpose. The. inclu- 
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sion of thig class of suits in Art, 31 
appears to fedue to its form and not to its 
nature, In Mohun Roy v. Saroda Mohan 
Roy (4) their Lordships of the Privy Ooun- 
cil with reference to the proprietor of an 
estate which is afterwards adjudged to 
his opponent remarked :— < 
“Of ceursehe is bound -to- account for mesne 
profits for allrents and profits gyhich he has received, 
or which without default he might have received.” 


The plaintiff ther, in theg ype of suit we 
are cousideriog, is asking the defendant to 
account for all rents and prifits which he 
has recaived. It is because the claim is 
in reality aclaim for an atcouat that it 
is included in Art.31. We, therefore, with 
the greatest respect state our opinion 
that the reasons given by Petheram, O. J., 
are irrelevant so far as suits for mesne 
profits of type A are concerned. We 
add that if suits of type A ‘are not 
triable by a Small Cause Oourt,’ suits of 
type B cannot be so triable merely because, 
in addition toa claim which is not triable, 
they include a claim which is triable, 
Suits of type C are ssldom, if ever, filed. 
An assertion that the profits which the 
plaintifi© would have received can be 
measured bythe profits which the wrong- 
doer with ordinary ‘diligence would have 
received is seldom of assistance for the 
ascertainment ofthe amount of damages. 
Macpherson, J., and O’Kinealy, J., merely 
state their agreement with the opinion of 
Petheram, O. J. We, therefore, respect- 
fully disagree with the decision in 
Kunjo Eehart Singh v. Madhub Chandra 
Ghose (3): the majority of suits fors:mesne 
profits are not triable by a Smell Oause 
Osurt. f 

The decision ia Paga Fatil v. Ishwardas 
(2) was-based on the reaeons with which 
we have expressed disagreement. Hallifax, 
A. J. O., who decided this case has relied 
on Ramasami Aiyangar v. Govinda Iyer 
(5) and Prasadi Lal v. Imdad Husen (6); 
these decisions were not reported in the 
Indian Law Reports, where as cases in 
which a contrary view was takenin Madras 
and Allahabad have been so reported. 
In Saverimuthu v. Aithurusu Rowther (7) a 
Full Bench of Madras High Oourt agreed 
with,the view we have taken. They stated 
that’s cuit for the profits of immovable 
property belonging to the plaintiff which 


(4) 20 I. A. 160; 21 O. 142; 6 Sar. 366;17 Ind 
Jur. 576 (P.O). 

(5) 38 Ind. Cas. l; 31M, L. J. 839; 20 M. L. T. 512; 
5 D, W. 443. 

(6) A. W. W. 1898, 10. 

(7) 25 M. 103. 
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have been wrongfully received by the 
defendant {who dispossessed the plaintiff 
in execution of a decree afterwards eet 
aside on appeal is not cognizable by a 
Oourt of Small Oauses. In Antone v. 
Mahadev Anant (8), the same view was 
taken. In Drigpal Singh v. Kunjal (9), it 
was held that a suit- for mesne profits 
was not triable by a Small Oause Court 
and this view was taken in a recent Full 
Bench ruling of the Rangoon High Ocurt 
U. Mun Din v. U. Po Thaung (10). 

We have been referred to, an opinion 
expressed by the Oivil Justice Committee 
at page 101 of the report, but when the 
Committee states that the view according 
to which suits for mesne profits are tri- 
able by Small Oause Oourts seemsto be 
more sound, it cannot be supposed that 
they intend to give a considered opinion 
ona disputed point of law: therest of the 
psregraph shows that they are considering 
whether or not the law should make such 
suits so triable. 

Weare then of opinion thata suit for 
mesne profits is not cognizable by a 
Oourt of Small Oauses if the plaintiff by 
alleging that the defendant has actually 
received profits asks for an ac3ount of the 
profits received. We think it unnecessary 
to state our opinion onthe question whe- 
ther or'not a suit for mesne profits in which 
there is no allegation that the defendant 
received any profits is triable bya Small 
Oause Court as such suits are seldom, if 
ever, inetituted, Very possibly such suits 
may be triable by a Small Oause Court as 
Art, 31 does not state that they should be 
considered suits for an account although 
the argument of Heald, J., in U Mun Din 
v. U Po Thaung (10 thatin such cases it 
is really alleged that the defendant must 
be deemed to have received profits requires 
careful consideration. 

In the suit we are considering the plaint- 
iff eekefor the profits which the cefendant 
had actually received In our opinion, the 
learned Small Oavee Court Judge rightly 
held that he kad no jurisdiction. We, 
therefore, refuse to interfere with his order 
returning the plaint for presentation tc the 
proper Court. Ocsts in thiscourt will be 
borne ky the applicant. Oounsel's fee 
Re. 20. 

A. Application refused, 

(8) 25 B. 85. 

9 44 Ind. Oas. 689; 40 A. 142; 16 A. L. J. 


(10) 109 Ind. Oas. 689; 6 R. 60; A, I. R. 1928 Rang. 
102 (F. B»). 
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PRIVY COUNCIL, 
Appeal fromjthe Bombay High Oourt, 
` December 15, 1952, 
Lorp THANKERTON, SIR Joan WALLIS 
AND Ste LaANGELOT SANDRREON, 


Firm RADHAKISSON GOPIKISSON 
—APPELLANTS 


tersus 


Fram BALMUKUND RAMOHANDRA 
— RESPONDENTS. 

Bombay Cotton Contracts Act (XIV of 1982), ss. 2, 
3, 4, 6—EHast India Cotton Associations Article of 
Association, Art. 96—By-law 81 and Forms—Art. 96, 
whether binding on non-members—S, 4, effect of— 
‘Rules and Regulations’, meaning of—By-law 81, 
whether ultra vires—Whether applies to agreements 
between commission agents and constituents—Con- 
tract not in accordance with by-law and form— 

idity. 

eerie 4 of the Bombay Cotton Contracts Act 
does notfmake Art. 96 of the Articles of Association 
of the Hast India Ootton Association Ltd., binding 
on non-members. It daes no more than to declare 
that the constitution and administrative machinery 
set out in the Articles are not unlawful,and does 
not alter the character of the Articles asa domestic 
contract among the members of the Association. 


Where a cotton contract stated that the order 
was to be subject to the Rules and , Regulations 
of the East India Ootton Association Limited: 8 

Held, that the words ‘Rules and. Regulations’ 
raferred to the published by-laws made for the 
regulation and control of cotton transactions, which 
the Act makes binding on non-members, and they 
cannot be taken torefer also to the Articles of 

ciation. 

elen 81 of the by-laws made for the regulation 
of cotton contracts and its relative form are not 
ultra vires sofar asthey purport to apply to a 
contract between a commission agent and his 
constituents. The transaction in cotton referred to 
in the definition of contract covers the whole tran- 
saction in cotton, including the part which an inter 
mediary takes in it, and the whole course of business 
between [parties fo contracts in any capacity, whe- 
ther they be members or not, is to be subject to 
regulation by by-laws. [p. 830, col. 1 

By-law 81 and its relative form do apply to 
contract between a commission agent and his con- 
stituents. A 

But the form is nota stereotyped one and literal 
compliance with it is not essential for the validity 
of a contract. If identical terms and conditions, in- 
stead of being in the memorandum sent by the 
agent, were contained in the initial order by the 
constituent, there would be pro tanto ‘sufficient 
compliance with the by-law. [p. 830, col.j2 ] 

Where the initial orders were inconsistent with the 
terms and conditions set out in the prescribed 
form in at least two respects, viz: (1) as regards 
the absence of any provision for arbitration and the 
substitution of provision for the particular 
courts in which suits are to be instituted, and 
(2) a provision that, inthe event ofa loss on the 
transaction, the agent's account is to be accepted 
as correct and to be binding onthe constituent in 
any legal proceeding: , f 

Held, that the contracts did not comply with the 
by-law and were yoid under s. 5 of the Cotton Qon- 
tracts Act. F “a 
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Messrs. W. H. Upjohn, K, OÑ and J. Y: 
Parikh, for the Appellants, 

Mr. M. A. Jinnah, for the Respondents. 

Lord Thankerton,—The suit in 
which the present appeal arises was ingti- 
tuted by the appellants on the 21st Novem- 
ber, 1928, in the High Oourt of Judicature 
(Original Jurisdiction) at Bombay against 
the respondents fer recovery of the balance 
due in respect of aseries of transactions in 
cotton carried out by the appellants as 
commission agents on behalf of the respond- 
ents, 

Various grounds of defence were put 
forward by the respondents, but only two 
of these are involved in‘the present appeal, 
viz :—(1) thatthe suit was not maintainable 
under the provisions of the Bombay Cotton 
Oontracts Act, XIV of 1922, and Art. 96 
of the Articles of Association of the East 
India Ootton Association, Lt3., which ware 
applicable to these transactions and under 
which arbitration was a condition prece. 
dent to any suit in court and (2) that the 
transactions did not comply with the statu- 
tory by-laws of the Association and were 
therefore rendered void by the provisions of | 
the Act. i 

The trial Judge (Kemp, J.,) onthe 5th 
November, 1929, dismissed the suit, holding 
that, while there§was sufficient compliance 
with the by-laws, a submission to arbitra- 
tion was a condition precedent and the 
suit was not maintainable. Oa appeal the 
learned Judges of the Oourt of Appeal on 
the 12th August, 1930, held that arbitra- 
tion was not a condition - precedent, but 
that the by-laws had not been complied 
witb; they therefore confirmed the decree 
cf the lower Oourt, though on a different 
ground. The present appeal is taken from 
that judgment. 

- The appellants carry on business as 
commission agents at Oawnpore and Bom- 
bay; the respondents are merchants at 
Oawnpore. The balance sued for arises 
on eight transactions, which began in each 
cas3 with an order by tha raspondents on 
a printed form supplied by the appellants 
for purchase or sale in Bombay of a number 
of bales of cotton for forward delivery. On 
receipt ofjthe order the appellants instructed 
their brokers in Bombay, Messrs. Chiman- 
ram Motilal, who executed the order and 
reported it to the appellants. Subsequantly 
each transaction was closad by a sale or 
purchase, with a profit or loss arising to 
the respondents, as the case might be. The 
initial order in each case stated that the 
order was to be “subject to the Rules and 
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Regulationsfot the East India Ootion As- 
sociation Limited is applicable and also sub- 
ject to the terms and conditions of your 
contract.” Then follow various stipulations. 
It may bə taken that the ungrammatical 
words “is applicable’ mean “so far as 
applicable,” In fact the appellants, who 
are now Associate Members of the Asso- 
ciation, were not at the timeof the initial 
orders in the case of the three earliest 
transactione, but their Lordships are not 
in a position to separate the stage of these 
transactions, and they will deal with tha 
important questions which arise on the 
footing that the appallants were at all mate- 
rial times members of tha Association. It 
may be noted that Associate Members 
must employ a broker to carry out deal- 
ings on the Bombay Ootton Exchange and 
that such broker must baa member of the 
Association. 

The Bombay Ooniricts Act of 1922 
recites that if is expedient to provide 
for the regulation and control of transac- 
tions in cotton in Bombay and provides co 
far as is material, as follows :— 

“2. In this Act, unless there is anything repugnant 
in the subject or context 

(a) “Contract” means a transaction in cotton 
to be carried out in whole or in part in 
Bombay ; 

(c) The ‘Association’ means the Hast India Cotton 

_ Association, Limited ; and 

(d) The ‘Board’ means the Board of Directors 
of the Association acting through at least 
a quorum of their number at a meeting 
i that Board duly called and constitut- 
ed. 

#3. The Board may, subject to the sanction of 
the Governor in Oouncil make by-laws for the 
regulation and control of transactions in cotton :— 

(f) Prescribing the terms, conditions and inci- 
dents of contracts and the forms of such con- 
tracts as are in writing ; 

(9) regulating the making, performance and can- 
cellation of contracts including contracts 
between a commission agent and his con- 
stituent, or between a broker and his con- 
stituent, or between a jethawala or muccadam 
and his constituent, or between a member 
and a non-member of the Association and 
providing for the congeequences of insolvency 
on the part of a seller or buyer-or intermedia- 
ry, the consequences of a breach or omis- 
sion by a seller or buyer, and the respon- 
sibility of commission agents, muccadams and 
brokers not parties to such contracts ; 

(m) regulating the course of business between 
parties to contracts in any capacity whether 
they be members of the Association or not. 

“4, The constitution and administrative machinery 
set out in the Articles of Association of the 
Association are declared to be lawful. The said 
Articles shall not, except with the sanetion of the 
Governor in Council, be altered in respect of 

the number or constitution of Panels, or the 
representation upon (a) Panels, (b) the Panels Re- 
presentative Committees, (c) the Representative 
Committee of the Association or (d) the Board, 
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5. Any contract (whether either party thereto is a 
member of the Association or net) which is entered into 
after the date on which by-laws under this Act are 
sanctioned by the Governor in Council and published 
in the Bombay Government Gazette, and which con- 
travenes any such by-law shall be void."g 

The first question at issue depends on s8. 
4 of the Act and on Art. 86 of the Articles 
of Association which provides as follows:— 

“Article 96. Whenever any difference arises 
between Members or Associate Members or Special 
Associate Members or between one or more of them 
and another or others who are not Members or 
Associate Members or Special Associate Members 
touching or in connection with the cotton trade or 
any transaction therein, it shallbe referred te arbitra- 
tion in such manner as shall be prescribed by the By- 
laws. And itis hereby expressly declared that the 
holding of such an arbitration and the obtaining ofan 
award thereunder shall beacondition precedent to the 
right of any Member or Associate Member or Special 
Associate Member or non-Member to commence legal 
proceedings against any other Member or Associate 
Member or Special Associate Member or non-Member 
in respect of any such difference as aforesaid and any 
Member or Associate Member or Special Associate 
Member or non-Member shallhave noright of action 
against any other Member or Associate Member 
or Special Associate Member or non-Member except to 
enforce the award ofany such arbitration,” 


The respondents maintain that the effect 
of s, 4is to make Art. 96 binding on non- 
members as well as members, and that 
accordingly the present suit ie not maintain- 
able, arbitration being a condition precedent 
to the commencement of proceedings. 
Their Lordships are unable to construe e. 4 
in that sense, In their opinion s. 4 does no 
more than to declare that the constitution 
and administrative machinery set out in the 
Articles are not unlawful, and does not alter 
the character of the Articles as a domestic 
contract among the members of the Associa- 
tion. The respondents maintained altern- 
atively that the Articles of Association were 
included among the “Rules and Regula- 
tions” to which the present contracts were 
expressly madè subject by the passage 
quoted above from the initial orders, but 
their Lordehips read these words as referr- 
ing to the published by-laws made for the 
regulation and control of cotton transac- 
tione, which the Act makes binding on ncn- 
membere, and are of opinion that they 
cannot be taken to refer also to the Articles 
of Aceociation. Their Lordships agree with 
the conclusion of the learned Judges of the 
Court of Appeal on this point. 


The validity of the contracts between the 
appellants and the respondens is challenged 
py the latter on the ground that they con- 
travene by-law 81 of the statutory by-laws, 
which is in the following terms:— 

“8 —Contracts between Agents and their constitu- 
ents, e.g, between a member and a non-member or 
between a member acting as an agent and a member 
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` acting as his eonstituent shallbe subject to the By- 

laws and shall bein writing inthe form given in the 

Appendix (pages 67, 68, 69 and 70), provided that to 

ee Contracts By-laws 130 to 163 inclusive shall not 
a . 

Tee member whose constituent has agreed in writing 
to sign the prescribed formof contract and fails or 
refuses to do so after terms have been arranged shall 
be treated in all respects as if he had done so and both 
parties shall have the rights and remedies accorded by 
these by-laws.” 

The form in the appendix which ia 
referred to is headed “Official Olient’s 
Contract Form” and, in addition to the 
details of the transaction, contains various 
terms and conditions as to payment, provi- 
sion of margins, arbitration etc. 

_ The appellants maintain, in the first place, 
that this by-law,so far as it purports to 
apply to a contract between 2 commission. 
agent and his constituent, is ultra vires of 
the Association in respect that sut-head (f) 
of s. 3 of the Act which authorises regula- 
tion of the Forms of Oontracts, only relates 
‘to a contract to which a broker is 8 party, 
‘and does not relate to a contract of agency 
between a commission agent and bis con- 
stituent. This argument is based on a 
narrow view of the definition of “contract” 
‘ing. 2anda comparison of sub-heads (f) 
‘and (g)ofs.3. Itis argued that the-trans. 
action in cotton to be carried out ia Bombay 
‘relates only to the contract with the broker 
who deals on the exchange, while the 
commission agent is employed by bis coa- 
stituent to procure the contract with the 
‘broker, the relations between the com nis- 
‘gion agent and his constituent being merely 
“one of agency and not‘forming part of the 
' transaction in cotton within the meaning of 
s. 2 (a). It is further argued that, while 
‘the definition of contract in s. 2 applies to 
sub head (f) of s. 3, it is expressly extended 
in sub-heau (g) so as to include inter alia 
contracts between a commission agent and 
his constituent and that-by-law 81, and -its 
relative form are alone wsrranted by sub- 
head (f) of 8. 3. 4 

Their Lordships are unable to accept 
this construction; in their view the trans- 
action in cotton referred to in the defini- 
tion of contract covers the whole trans- 
action in cotton, including the part which 
an intermediary takes in it and this view 
is supported by sub-head (m) of s. 3 which 
shows that the whole course of busi- 
ness “bétween parties to contracts in any 
capacity whether they be members or not” 
is to be subject to regulation by by-laws. 
They are therefore.. of opinion that by- 

“law 81 and its relative form are intra 


x 
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In the next place, the appQlants maip- 
tained that by-law 8l and its -rejative form 
donot apply to a contract between a com- 
mission agent and his constituent. While 
admitting that the by-law would prima 
facie apply to suca a casa, they contended 
that the terms of the form prescribed were 
quite inapplicable to such a cage and could 
culy apply toa céntract between a broker 
and bis conatitutent, Itis to be noted thai 
neither this contention ner the preceding 
contention as to the validity of the by-law 
appears to have been maintained ia either 
of the courts kelow, the only question hav- 
ing been whether the contracts in the 
present case sufficiently complied with the 
prescribed form. The trial Judge held 
that there was substantial compliance with 
the form, which was all that was required 
by the by-law, but a -coatrary view was 
taken inthe Court of Appeal, where it was 
keld that there must be literal compliance 
with the form, and that admittedly such 
compliance was absent in the pr:sent œL- 
tracis. Before their Lordsiips it was not 
argued by the appellants that there was 
even substantial compliance with the 
forr.. 

Tneir Lordships are of opinion that the 
form prescribed is, in its terms, applicable 
to contracts between a commission agent 
and his constituent and that the parties 
in the present case were bound to comply 
with the by-laws and and its form. They 
are unable, however, to agree with the view 
that the form is a stereotyped one and that 
literal compliance with it is essential; in 
their opinion, ths contract must contain 
all thetermsand conditions set out in the 
form in order to comply with it, For 
instance, in the prescribed form. the main 
terms and conditions are contained in the 
memorandum of contract {on page 68 of 


“the by-laws) sent by the agent to his con- 


stitutent, in which the former reports the 
fulfilling of the order by a purchaseora 
sale, as the cass may be, in Bombay. If 
identical t:rmo and conditions, instead of 
being in the memorandum sent by the 
agent, were. contained in the initial order 
by the constituent, their Lordships are of 
opinion that there would be pro tanto 
sufficient compliance with the by-law. But 
that is clearly not found in the present case, 
for the initial orders are inconsistent with 
the terms and conditions set out in the 
prescribed form in’ at least two respects, 
viz, : (1) as regards the absence of any 
provision for arbitration and. the substitu- 
tion of provision for the particular courtg 
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sin ce Bi are to be instituted, and (2) 
a provision that, in the event of a loss 
on the transaction, the agent’s account is 
to be accepted as correct and io be binding 
on the constitutent in any legal proceeding, 
It follows that the contr-cta having failed 
to comply with the by-laws they are render. 
ed void under the provisions of s. 5 of 
the Ac‘, and the appali&nts’ causa of action 
fails, 

Their Lordships accordingly will humbly 
advise His Majesty that the decree of the 
High Oourt of Judicature at Bombay 
dated the 12th August 1930 should be 


affirmed, and the appeal should be dismissed 
with costs. 5 


. A, Appeal dismissed, 
Solicitors for the Appellants.—Messrs. 
T. L. Wileon & Co, - 


Solicitors for the Respondents —Mr. H y. 
S, L. Polak & Co, 
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Second Civil Appeal: No. 46 of 1931. 
September 21, 1931. 

Wazige Hasan,C, J, anp Bisnesuwar Nara J, 
Musammat PARBATI AND ANoTRER 
— DEFENDANTS— Å PPELLANTS 


Versus 
RAM PRASAD— PLAINTIF — 


f RESPONDENT. 

Hindu Law—Widow's estate—Hindu widow 
bècoming convert to Muhammadanism and marry- 
‘ing Muhammadan—Possession by widow for over 
twelve years—Adverse possession, whether perfects 
her title to limited or absolute estate—Limitation 
Act IX of 1908), s. 28~Title acquired under, by 
Hindu widow—Nature of, 

A title acquired under s, 28 of the 
Limitation Act, 1908, through adverse possession 
by a widow, who claims and holds a widow's 
estate enures to the estate of her deceased 
husband and it descends upon her death 
accordingly, Lajwanti v, Safachand (1), applied. 

Wherea Hindu widow became a convert to 
Muhammadanism and married a Muhammadan 
but continued tobe in possession of her previous 
husband's property for more than twelve years 
without any change in the character of her posses- 
sion 

Held, that if the result of the re-marriage was 
to effect a forfeiture of her widow's estate, her 
possession thereafter was unlawful and, therefore, 
adverse, but as there was no evidence to show 
that shé prescribed for an absolute estate’ the 
adverse possession could only be regarded as 
adverse possession ofthe limited estate which she 
had enjoyed before remarriage, Umrao Singh v. 
Pirthi (2) Tari v. Phul Singh (3) Desa v Dani (4) 
and Mahajan v. Parbo(5) relied on, f 

Second Wivil Appeal against the decree 


of the Subordinate Judge, Mohanlalganj, 


PARBAT? P, 


RAM PRASAD, 


l ast 
at Lucknow, dated the 17th of December, 
1930, reversing that of the Munaif, South 


. Lucknow, dated the 31st of July, 1930, 


Mr. K. P. Misra, for the Appellant. 

Messrs. Lakshman Prasad Srivastava and 
Raj Kumar Srivastava, for the Respond- 
ents. 

dudgment.—This is a defendants’ 
appeal against the decree, dated the 17th 
of December, 1930, of the Subordinate 
Judge of Mohanlalganj reversing the 
decree, dated the 31st of July, 1930, of the 
Munsif, South Lucknow. It ariees out ofa 
declaratory cuit. : 

One Raghu, a Lunia by caste, was 
porsessed of a house in mohalla Narhi, 
Lucknow. He went abroad thirty-five years: 
ago and has not been heard cf since. 
His wife Musammat Parbati, defendant 
No. !, has remained in possession of the 
house ever since. On the 7th of March, : 
1930, Musammat Parbati executed a will 
in favour of Kam Adhin, defendant No. 2, 
in reepeet of the house in question. The 
pleintiff-respondent Ram Prasad, a cousin 
of Raghu, instituted the suit which has 
given rise to this-appeal. on the allega- 
tions that Raghu had died and that 
Musammat Parbati was in possession of 
the housein dispute .as a Hindu widow 
and as such had no right to execute the 
will, He claimed a declaration that the 
will in question was not binding on him 
and was void and inoperative, ` 

The defendants did not. deny that the 
possession of Musammat Parbati at its 
inception was that of a Hinda widow but 
pleaded that after Raghu went abroad 
Musammat Parbati went into the keeping 
of one Jagnu Sonar, that seven or eight 
years later when Jagnu died, she became 
a Muhemmadan and married one Hazari 


about: thirty years ago. They pleaded 
that since the time she went into 
the keeping of Jagnu and at 


any rate since she becamea Muhammadan 
and msrried Hezari, her Pcssession ceased 
to be that of a Hindu widow and that she 
has perfected and absolute title to the 
bouse in suit by adverse Ecesession for 
more than twelve years, 

The learned Mursif held that Musammat 
Parbati after her remarriage ‘with Hazari 
forfeited her widow's estate and had re- 
misined in adverge posscesion for mote 
than twelve years. He accordingly dis- 
missed the suit. On- appeal the learned 
Subordinate Judge held that the Hindu 
Widow's Remarriage Act (XV of 1856).did 
not apply to the case’ ahd, therefore, her 
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re marriage with Hazarijdii not effect a 
forfeiture of her Hindu widow's estate, 
He further held that after her re-marriage 
there was no change in the character of 
her possession and, thérefore, even if it 
were supposed that Parbati forfeited her 
rightgon the re marriage, she did not 
perfect her rights as full owner by adverse 
possession. He, therefore, allowed the 
appeal and decreed the plaintiff's claim. 
he learned Counsel for {the defendants- 
appellants has challenged} the correctness 
of the findings of the lowér Appellate 
Oourt on both the points. He has contend- 
ed that the case is governed by the Hindu 
Widows’ Remarriage Act and that even 
if the Act did not apply, Musammat 
Parbati must be held to have forfeited 
her widow's estate on remarriage, accord- 
ing to the provisions of the Hindu Law. 
. He has further contended that her posses. 
sion, since the time of the re-marriage, 
must be deemed to be that of an absolute 
owner and notofthe limited estate of a 
Hindu widow, , 

We are of opinion that even ifit were 
assumed that Musammat Parbati forfeited 
her widow's estate when she contracted 
her second marriage with Hezari, it is not 
possible to hold that she prescribed for 
an absolute estate since the time of her 
second marriage. There is not an iota 
of evidence to show that after her marriage 
with Hazari any change took pldce in the 
character of her possession or that she ever 
asserted any title as an absolute owner. 
All that appears on the record is that even 
after her re marriage she continued to hold 
the property exactly in the same way as 
before. In fact, as remarked by the learned 


Subordinate Judge, there is nothing to ` 


show that she was even cognizant of the 
fact that she had forfeited her widow’s 
estate by reason of herre-marriage. In 
Lajwanti v. Safachand (1), it was:held by 
their Lordships of the Judicial Oommittee, 
that a title acquired under e. 28 of the 
Indian Limitation Act, 1908, through ad- 


veree possession by a widow, who claims . 


and holdsa widow's estate, enures to the 
estate of her deceased husband and it 
descends upon her death accordingly. The 
principle underlying this decision is ar- 
plicable to the present case. If the result” 
of the re-marriage was to effect a forfeiture 


@f) 80 Ind Cas. 788; 51 I. A.171; 22 As L. J. 304; A. I. ` 
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R.1924 P. C. 121; 8. L, 192; (1924) M. W. N. 442; 
90 L. W. 10; 2 Pat. L. R. 245; 28 O. W. N. 960; 
.9%§ Bom. L. R 1117; 47 .M. D. J. 935; 6 P. L. T, 
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of her widow's estate, her porszseskpn there- 


after was unlawful and therefores adverse 


“but there being no evidence to stow that 


she prescribed for the absolute estate, this 
adverse possession can only be regarded 
as adverse posseesion of the limited estate 
which she had enjoyed before the re-mar- 
riage. The mere fast of re-marriage in the 
absence of any assertion of absolute owner- 
ship or change in the. manner of 
her rossession could not enlarge her 
estate into an absclute one. As she has 
been allowed to retain possession for more 
than twelve years after her re-marriage, she 
has thereby perfected her title only to a 
widow's estate which inures to the estate 
of her deceased husband, Raghu, and 
would on her death descend to the plaint- 
if as his reversioner. The present case is 
almos; on all fours with the cases reported 
in Umrao Singh v. Pirthi (2), Tarif v. Phul 
Singh (3), Desa v. Dani (4), and Mahajan 
v. Purbo (5). These are-all cases of widows 
who forfeited their estate by reason of 
re-marriage. As there was nothing to indi- 
cate any change in thecharacter of their 
possession after re-marriage, it was held 
that by their adverse possession extending 
for more than twelve years the 


widows . 


acquired only a widow's ‘estate and not an- 


absolute estate. We are, therefore, in 


agreement with the learned Subordinate © 


Judgethat the defendants have failed to 
prove that Musammat Parbati perfected 
her rights as fullowner by adverse posses- 


sion, The appeal must therefore fail on 


this ground. In this view of the case it is 
not neceasary for us to discuss the plea 
about forfeiture. | | Wi 

We accordingly dismiss the appeal with 
costs, 

N/A, Appeal dismissed. | 

(2) 86 Ind. Oas. 
L. R. 6 A. 117 Oiv. 

(3) 99 Ind. Oas. 573; A I.R. 1927 All. 274. 

(4) 119 Ind. Cas. 238; A.I. R.1929 Lah. 327; Ind. 
Rul, (1929) Lah. 846. 

(5) 123Ind. Cas, 276; 11 L. 424; 31 P. L. R. 
233; Ind, Rul, (1930) Lah, 420; A. I. R. 1930 
Lah. 504. 4 
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E 


1933 š 
_ CALGUTTA HIGH COURT. 
“ Appeals “rom Original Decrees Nos. 277 
of 1928 and 116, 117, 118, 119, 120 and 
121 of 1929. - 
May 20, 1932. 
MUKERJI AND BARTLEY, JJ. 
Tus SEORETARY or STATE ror 
INDIA in OOUNOIL—PraintirF— 
APPELLANT 


É versus 
MADHU SUDAN MUKERJEE 

AND GTHERS—DgFENDANTS—RESPONDENTIB. 

Landlord and tenant—Lease for one year—Ten- 
ant holding over—Termsas to holding over—Notice 
to quit—Fifteen days’ notice—Sufficiency of—Crown 
-Grants Act (XV of 1895)—Persons holding under— 
Reasonable notice to quit. 

Where a tenant who is in possession under the 
terfhs of a lease for one year, holds over and there 
is no agreement in regard to the terms under 
which he holds over or tothe period of notice neces- 
sary to determine his tenancy, the lease should be 
regarded as being renewed from month to month, 
though: rent may be paid per year, and fifteen days’ 
notice ending with a month ofthe tenancy will be 
sufficient to determine the tenancy. Troilokya Nath 
Roy v. Sarat Chandra Banerji (1), Gobinda Chandra 
Saha v. Dwarka Nath Patila (2) and Mati Lal v. 
Paggi Municipality (3), referred to. |p. 834, cols. 


The giver of a. notice is not bound to admit 
the person to whom it is given as a tenant; a 
notice is good notwithstanding that the addressee 
is described therein as a: respasser. Ram Charan 
v. Hari Charan (4), relied on. [p. 834, col 2.] 

‘Tenants under the Orown Grants Act are entitled 
to reasonable notice to quit, [p. 834, col. 2.} 

Appeals against the decrees of the Sab- 
ordinate Judge, Rangpur, dated the 3rd of 
December, 1927. 

Dr, S.C, Basak and Syed Nasim Ali, 
for the Appellant. ; 

Measrs. Sarat Chandra Roy Chowdhury, 
Kshetra Nath Ghose and Mohendra Kumar 
Ghose, for the Respondents. 

Mr. Surjya Kumar Aich, for the Deputy 
Registrar, : 

Judgment —These appeals srise out 
of certain suits which were. instituted by 
the Secretary of State for India in Oouncil 
for ejecting the defendants on service of 
noticesto quit. The suits having been 
dismissed by the court below, the plaintiff, 
the Secretary of State for India in Oouncil, 
has preferred these appeals, 

Except as regards one of the suits which 


has-given rise to F. A. No. 277 of 1923 the 


facts of the cases are very similar... 

`Tù gch of these other suits the facis- are 
the following:—The defendants were, in 
possession of their respective plots for a 


long series of years under annual leases, 


In 1914 the plaintiff introduced a form oi 
lease designating itas a license, to receive 
which the defentlants objected but they 
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were told that the form would make no 
difference and they would be allowed to 
hold the plots as they did before under the 
leases. They held under the licenses the 
last of which expired on the 31st March, 1917. 
On the lst June, 1917, the plaintiff gave 
them notices calling upon them to vacate by 
the 31st July, 1917. 

In the suit in which the facts are special 
the original tenant was one Mr. Heather 
who came into possession under an agree- 
ment dated 1893, He transferred his hold- 
ing to one Mre. Olaudius in 1900, and she, in 
her turn, sold it to the defendant in 106, 
Up to the 31st March, 1914, this defendant 
held under successive yearly leases. For 
the next three years he held under the 
annual licenses. Notices, as in the other 
other cases, were given to him. A further 
notice was given tohim on the 30th Septem- 
ber, 19:8, calling -upon him to vacate by the 
last day of October, 1918 : 

“The suits, it may be mentioned here, were 
instituted on the 3rd May, 1922, and have 
been dismissed cn the ground that the 
notices given were not sufficient. ie 

The appeals, in our opinion, should be 
dismissed, though not exactly for the 
reasons which the Subordinate Judge has 
given. In 1914 when the new forms of 
licenses were introduced the defendanta 
objected to acceptthem, The Subordinate 
Judge held upon the oral evidence and also 
a letter (Ex. D) that the defendants were 
induced tosign the new license forms on the 
representation of the Agent and the Ohief 
Hogineer of the Railway that their position 
under the old leases would not be disturbed 
by their signing the new forms of licenses, 
and that therefore the licenses, obtained as 
they were under a misrepresentation, were 
‘not binding on them. They remained in 
occupation and continued to pay their rents 


“up tothe 3let of March, 1917, after which no 


rent was accepted from them. Oa these 
facts the Subordinate Judge held that. the 
relationship between the parties was .as of 
tenants holding over on the expiry of yearly 
leases, and soss. 105 and 116 of -the 
Transfer of Property Act being applicable, 
the tenancies haying originally been 
crəated for purposes of -residence and for 
holding shops, the defendants were entitled 
to 15 days’ notice ending with a month of 
the tenancies. He was of opinion, however, 
that the notices that were given were not 
-euch as are required by s. 106 of the Trans- 
fer of Property Act, 

It has been contended before us in the 
firot place that no notices wero necessary 
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because atthe end of each year of the 
licenses and till another Jicenee was issued 
the position of the defendants was that of 
mere trespassers. Now the important 
provisions in the leste besting upon {Lis 
question are that if the | e:.e desired to 
continue in cccupation after the expiry of 
the twelve calendar months for which the 
lease was granted he would have to give 15 
days’ notice of such intention before the 
period of the lease expired (cl, 9), that if no 
such notice is given or jf such notice is 
given but the lessor is not willing to grant 
a fresh lease the lessee. shall vacate and 
deliver up possession (cl. 10), and that it 
within the term the land is required for 
railway purposes the lessee will have to 
vacate on three months’ notice (cl, 11), 
There is also a clause (cl, 12) in the nature 
cfa penal clause that ifthe lessee is guilty 
of breach of any of the sanitary and con- 
servancy rules the railway will have the 
right to resume possession without any 
previous notice, In the license there is no 
provision as to notices at all, but itis 
provided that if on the expiry of the license 
the licensor is not willing to purchase the 
structures the licensees would be bound to 
Temove them within two calendar months 
from the determination of the license (cl. 8). 
Upon the evidence on which the Subordinate 
Judge has referred we thinkitisa fair 
view to take of the situation to hold that the 
defendants accepted the licenses on the 
understanding that their position as under 
the leases would not be affected. Their 
positiontherefore was as of persons who 
held under yearly leaees but on the expiry 
of the terms thereof were holding over cn 
payment ofrent to the lessor. It may be 
observed here that the provision as to 
giving 15 days’ notice. of an intention to 
renew was never enforced in practice. If 
there was nothing else to be taken into con- 
sideration and if the Transfer of. Property 
Act applied to the case, the leases, on their 
expiry, would under a. 116 of the Act have 
to be regarded as being renewed from month 
to month, though rent was being paid per 
year, in view of the provisions of s. 106 of 
the Act. The word ‘agreement’ in the 
expression ‘an agreement to the contrary’ 
in s. 116 has been held to mean an agree- 
ment as to the terms of the holding over: 
See Trotlokya Nath Roy v. Sarat Chandra 
Banerji (1), Gobinda Chandra Saha v. 
Dwarka Nath Patila, (2), There having 


(1) 32 0. 125. 
(2) 26 Ind. Cas. 962; 20 O, L. J. 455; 19 O. W, N. 
89 ` 
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been no provision in the contraêjs between 
the parties what, if any, should behe notice 
in case the defendanis were holding over, 15 
days’ notice ending witha month of the 
tenancy would be necessary and sufficient, 
Jt has been suggested on behalf of the 
respondents that the true position was that 
the defendants were holding under yearly 
leases coupled with an implied agreement 
that they would hold overfrom year to year 
and that therefore they were entitled to rix 
months’ notice, As has been pointed out in 
the case of Gobinda Chandra Saha v. Dwarka 
Nath Patila (2) this is an ingenious attempt 
to substitute for a lease from year to year, - 
atenancy for one year coupled with an 
agreement to renew it from year to year and 
such a lease would in effect be a lease from 
year to year, which in view of 8.107 cannot 
be created except by a registered instru- 
ment. See also Mati Lal v, Darjeeling 
Municipality (3). On the assumption that 
the Act applied and that there was nothing 
else to stand in the way, the next question 
would be as regards the sufficiency. of the 
notices that were issued. The Subordinate ” 
Judge was of opinion that the notices such 
as they were in this case cannot be looked 
upon as notices for termination of the 
licenses under s. 106 of the Act and so were. 
invalid. Heis not very clear as to why he 
was of that opinion. On examining the. 
notices caretully we find that the following 
twoobjections can conceivably be taken: 
(1) that the notices proceeded on the footing 
that the defendants were trespassers and 
not lessees or licensees whose leases or 
licenses were to be determined by the 
notices; and (2) that instead of 15 days they 
gave two months’ time, Neither of these 
objections can be regarded as well-founded. 
The giver ofa notice is not bound to admit 
the person to whom it is given as a tenant; a 
notice is good notwithstanding that the 
addressee is described therein as a 
trespasser: Ram Charan v. Hari Charan 
(4). Norcan it be reasonably contended 
that if two months’ time is given where only ` 
15 days’ time is necessary, that invalidates 
the notice, Afterall, the requirements of 
8. 106 are very few. Their Lordships of the 
Judicial Committee have observed in the 
case of Harihar Banerji v. Ram Shasi Roy 
(5): “Notices to quit, though not ‘strictly 
(3) 18 Ind. Cas. 844; 17 O. L, J. 167. | 
(4) 7 O L, J. 107. 
(5) 48 Ind, Oas. 277; 460, 458; 23 0. W.N. 77; 
A.L; J. 969; 35 M. L. J. 707; 29 0. L, J. 117; 9 
< W. 148; 25 M. L. T. 159; .21 Bom. L. R. 522; (1919) 


r wW N.71; 1 U. P.LRO@P,0) 56; 45 I,A. 229, 
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accurate @ consistent in the statements 
*embodied in them, may still be good and 
effective*in law; that the teat of. their 
sufficiency is not what they would. mean to 
a stranger ignorant of all the facts and 
circumstances, touching the holding to 
which they purport to refer,: but what they 
would mean to tenants presumably conver- 
sant with all those factsgnd .circumstances; 
and further that they are to be construed 
not with a desire to find faults in them 
which would render them defective but to 
be considered ut res magis valeat quam 
pereat.” 

But there are two other difficultiesin the 
plaintiff's way. It appears that after the 
notices were given fresh licenses were issued 
ii favour of the defendants. These 
licenses on the face of them purport to run 
from the date of the agreement they 
embody, e. 9., 23rd August 1917,16th Novem- 
ber 1917, 10th January 1918, and so on, all 
after the dates of the notices and the expiry 
of the period mentioned therein and on the 
faceofthem they purport to enure fora 
period of one year. But we have been 
asked to take it that they were intended to 
be licenses for the year ending on the 31st 
March, 1917, and that they were issued on 
the respective dates for the back periods, 
noi having been timely issued for some 
reason or other. Of this, however, there is 
no evidence and the only materials which 
are pointed out in support of this explana- 
tion is that in cl.6 of the licenses it is 
stipulated the licensee would pay the fees 
etc., as.from the lst day of April, 1916, and 
in a schedule the date of expiration of the 
license is given as 3lst March 1917, 
Neither of these materials by themselves 
would,-in our opinion, conclusively establish 
that the licenses were for the year which had 
already expired. The respondents, on tha 
other hand, say that the date of expiry 
mentioned in the Schedule means the date 
on which the previous license expired, 
What the real facts are it is not easy to 
determine. But these matters cannot be 
disposed of on mere suppositions; there 
must be evidence adduced by the plaintiff 
to show how and why andfor what period 
these licenses came to be issued or what was 
the necessity for issuing them after the 
period itself was over and after notices to 
quit had already been served. The necessity 
for explaining these matters becomesall the 
greater, where, as here, the plaintiff waits 
for nearly five years after serving the 
notices to quit and takes-no action in the 
meantime. - : 
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The other difficulty in the plaintiff's way 

is created by the contention which was put 
forward on his behalf inthe court below 
and was overrulei in that court, but has 
been repeated with great force and insis- 
tency in this court. It has been urged that 
in viow of the provisions of the Orown 
Grants Act (XV of 1895) the provisions of 
the Transfer of Property Act do not apply 
to Orown Grants. The Subordinate J udge 
has held that “thera being no special 
contract the Orown Grants Act would not 
apply and the relation between the parties 
should be governed by the provisions of the 
Transfer of Property Act”. The question 
is not free from difficulty, but we do not 
consider it necessary to decide it, becausa 
on the assumption that the plaintiff's con- 
tention is well-founded the general law 
would apply. In no view of the case can it 
be said that the defendants were mere 
trespassers not entitled to notice, They 
were at least tenants by sufferance and so 
entitled to reasonable notice. Having 
regard to the fact thatthe defendants had 
permission under their leases to -build 
structures on the land, and the leases them- 
selves provided for three months’ notice 
within the term, we should think that three 
months’ notice would be fair and reason- 
able. 
In the above view ofthe matter we think 
we must hold that the suits -were not 
maintainable for want of reasonable -notices 
to quit. Should the plaintiff desire to eject 
the defendants notices suggested above must 
be given. 

The Subordinate Judge has dealt witha 
few other points and has recorded his con- 
clusions thereon.. As regards the question 
whether the notic2s that were issued were 
properly served his finding wasin favour of 
the plaintiff. It isnot necessary to go into 


. this question but we must say that as 


regards the notices méşůt for one of the 
defendants there is a considerable doubt, 
On the ‘question whether the defendants 
are entitled to the prices of the structures 
which he has decided in favour 
defendants, his conclusion as regards -the 


structures which have been on the land of. 


the defendant Madhu Sudan Mookerjes 
since the time of Mr. Heather and Mrs, 


Olaudius has been challenged before us. We. 


are of opinion that the facts proved in the 


case though they do not lead to an inference : 


of any permanent right on the part of the 
defendant nor create any estoppel against 
the plaintiff are sufficient to lead to the 
inference that the said structures were 


of -the ` 
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erected and allowed to continue with the 
tacit approval of the railway authorities. If 
this be the finding, asin our judgment 


it should be, then he is entitled 
to compensation under col. 4 of Mr. 
Heather's lease (Ex. A). We accordingly 


hold that the plaintiff's contention ought not 
to succeed. 

The result is that the appeals are dis- 
missed with costs to the respondents, hearing 
fee ‘being seseseed at 5 gold mohurs in 
Appeal No. 277 and at 2 gold mohurs in each 
of the other appeals, except those ‘in which 
there has been no appearance on behalf of 
the respondents orin which the Deputy 
Registrar's costs have already been paid. 


N/a. Appeals dismissed, 


PATNA HIGH COURT. 
Miscellaneous Appeals Nos. 210 and 217 
of 1930, 

November 5, 1932. 
Oovrtazy TERBELL, O. J., AND MOHAMMAD 


Noor, J. 
OHOUTHMAL BHAGIRATH AND ANOTHER 
—APPHLLANTS 
versus 
JOKHI RAMSURAJ MAL AND OTERRS 
— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. & (1), 
87—‘As the court may, by order in writing, declare’, 
meaning and effect of ~—Annulment order—Effect of— 
Protection, order, whether can be subsequently made— 
Civil Procedure Code (Act V of 1908), 8s, 141, 151— 
Applicability—Vesting order—Bona fide purchaser 
from insolvent before vesting order—Whether affected 
— Proceedings, if cease—Annulment order—Binding 
nature of. - 

The -words ‘as thecourt may, by order in writing 
declare’ in s. 37, Provincial Insolvency Act, govern 
the vesting of property in the debtor only and 
mean that the vesting of the property in him, in 
the absence of any other person being appointed, 
by the court, shall be subject to any condition 
which the court may declare. It is not essential 
that the condition should be declared and where it is 
not declared, property will vest in the debtor un- 
conditionally. Bailey v. Johnson (1), Flower v. Lyme 
Regis Corporation (2) and Maung Hme v.U Po Seik 
(3), referred to. [p. 838, col, 1.] 

The order of annulment, on failure to apply for 
discharge is intended topunish the insolvent by 
withdrawing from him the protection which he gets 
by the order of adjudication and if, while passing 
the order of annulment the court by some oversight 
or other fails to pass orders for the protection of 
the creditors there is no reason why the court cannot 
do so when the mistake is pointed out to it, and 
there is nothing in the Provincial Insolvency Act to 
prevent it. [p. 838, col. 2.] 

It is not correct to say that after the 
dnuulment the insolvency 
end ipso facto, [ibid. 


€ order of 
proceeding comes to an, 


OHOUTHMAL BHAGIRATH v, JOKHI BAM BURAS MAL, ip 1.0, 


An order of annulment without maling provi- 
sion for the protection of the crgditors is 
an order which would defeat the 4 ends of 
justice and lead toanabuse ofthe process of the 
court, and the court is perfectly entitled to exer- 
cise its inherent powers by making supplementary 
orders. Jethaji Peraji Firm v. Krishnayya (5) and 
Roop Narain v. King King & Co, (6), referred to. 
[p, 839, col. 1] ~~ 

Different considerations may arise if subsequent 
to the order of annulmgnt and before the order 
vesting the property in some other person than the 
insolvent, the latter has-made transfers of proper- 
ties to a bona fide purchaser. Such a purchaser 
perhaps may not be affected. But the insolventand 
all those persons who were party to the insolvency 
proceeding are bound by the order. [p. 839, col. 2.] 

Miscellaneous Appeals against an order 
of the District Judge, Manbhum Sambalpur, 
dated the 15th Aagust, 1930. l 

Messre. P. R. Das, S. M. Mullick and 
S. C. Mazumdar, for the Appellants. * 

Dr. Sultan Ahmad and Mr. N. N. Ray, 
for the Respondents, > 


Mohammad Noor, J.—These two 
appeals arise. out of the same insolvency 
proceedings. The appeilant in Appeal 
No. 210, Chouthmal Bhagirath, applied on 
the 24th February, 1926, that one Gurdut 
Singh be adjudged an insolvent. That 
application was refused on the 20th Febru. 
ary, 1927. On appeal this court made an 
order of adjudication on the8th November, 
1927. After the presentation of the appli- 
cation before the District Judge, an ad- 
interim Receiver was appointed on 13th 
March, 1926, and a similar order fcr an 
ad-interim Receiver passed by this court 
when an appeal was preferred against the 
order refusing adjudication and an ad- 
interim Receiver was appointed on 25th 
May, 1927. In the meantime, i.e, between 
the date of the refueal of the application 
by the District Judge and that of adjudi- 
cation by this court, two creditors of the 
insolvent Khemkaran Das Jokhi Ram and 
Gouridut Ganesh Lal (creditors Nos. 2 and 
3). who held two decrees egainet him, 
preceeded with their execution in the court 
of ihe Deputy Commissicner- Subordinate 
Judgeof Singhbhum and brought to sale 
sn unliquidated debt which has since then 
been found to be Rs. 6095-150 payable 
to the insolvent by the Bengal Nagpur 
Railway Company. That debt was pur- 
chased by Jokhi Ram Suraj Mal the princi- 
palrespondent in the two appeals. The 
order of adjudication was annulled on 14th 
duce, 1928, on account of the insolvent not 
applying for bis discharge within the time 
fixed by the court and later, on lst August, 
1928, an order presumably under s. 37 of 


the Insolvency Act was passed directing. 
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“the properties realized to vest in the Racsiver 
on behalf of the creditors, After this a 
question arose whether the auction-pur- 
chaser of the debt due from the Bengal 
Nagpur Railway could take advantage of 
the sale as it was alleged that he was the 
benamidar of the two decree-holders who 
were debarred from geting any benefit of 
the execution by virtue of s, 51 of the 
Insolvency Act. The learned District J udge 
by his order, dated the 17th J anuary, 
1929, decided against the respondents Jokhi 
Ram Suraj Mal holding that they were 
really the benamidars of the two credi- 
tors above-mentioned, and therefore the 
debt dus from the Bengal Nagpur Rail- 
way was still an asset of the insolvent 
and was liable to be distributed amongst 
all the creditors, 

The auction-purchasers Jokhi Ram Suraj 
Mal preferred an appeal to this Oourt 
whichiwaz heard by Wort and Adami, JJ ó 

` who without deciding the question of the 
benami nature of the purchase, on the 
ground of law held that the sale to the then 
appellants (now respondent No. 1) was per- 
fectly valid and that he was entitled to 
Rs. 6,095 realized from the Bengal Nagpur 
Railway. The effective part of the order so 
far-as it concerns us in the present appeal 
runs thus :— 

“Tt is therefore directed that the Rs, 6,095-15-0 be 
paid over to the appellants (Jokhi Ram Suraj Mal).” 

Daring the pendency of that appeal in 
the High Oourt, Ohouthmal Bhagirath, 
one of the creditors, who is appellant in 
Appeal No. 210, withdrew Rs. 2,312-8-9 
out of Rs, 6,095-15-0, after giving security 
and an undertaking to refund the amount 
if the order of the District Judge, dated the 
Tth January, should ba reversed on appaal, 
After disposal of the appeal he was called 
upon to pay up this amount in court, He 
objected onthe ground that the auction- 
purchasers Jokhi Ram Suraj Mal were the 
benamidars of creditors Nos. 2 and 3 afore- 
gaid and as such these two creditors were 
liable to refund Rs, 5,750, the sale procseds 
of the debt which they have taken away 
in satisfaction of their decrees against the 
provisions ofs, 51 of the Provincial Iasol- 
vency Act, This contention was over: 
ruled. 


It is against this order that Ohouthmal 
Bhagirath has come up in appeal and it is 
the subject-matter of Appaal No. 210 of 
1930, The liability ofcreditora Nos, 2 and 
3 to refund the sale’ proceeds or whether 
Jokhi Ram Suraj Mal is their benamidar 

. are irrelevant at present, The appellant 
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having taken away the money on the ex- 
press undertaking that he would refund 
it if the order of the District Judge was 
set asidecan raise n> objection against the 
refund. In fact wa are informed that the 
money has already been deposited in 
cours,:Sofar as this appeal is concerned, 
in my opinion, it should bə dismissed with 
costs, Hearing fee two gold mohurs ‘The 
order directing Jokhi Ram Saraj Mal to 
furnish security before withdrawing the 
money deposited will bə discharged. 

Appeal No. 217 is on behalf of Tejmal 
Marwari who was one of the creditors 
(creditor No. 4) and who had proved his 
debt. Hewas a party to the prosseding 
when the order of the 17th January, 1929, 
to which I have already referred, was pas- 
sed. Unfortunately he was not impleaded 
inthe appeal which was preferred to this 
Oourt against that order. After the appeal 
was allowed, he appaared and filed an 
application before this Court for modifying 
or vacating that order. This was rejected 
on the 8th May, 1930, in Miscellaneous 
Judicial Case No. 690f 1930, 


Tas order ran thus : 

“This application is misconceived. It is open to 
the petitioner to approachthe Receiver for distribu- 
tion of the assets from the sale of the debt.” 


Since then hs applied before the learn- 
ed District Judga to take steps for the 
realisation of Rs, 5,750 the sale procesds 
of the debt which has been taken away by 
the creditors Nos. land2, This has been 
rejected on the ground that no proceeding 
waspending and that the Receiver had 
become functus officio. It has been con- 
tended before us thatas after ths annul- 
ment of the order of adjudication on the 
14th Jane, 1928, there was an order on the 
lst August, 1928, vesting the properties 
realised in the Receiver for the benefit of 
the creditors, the proceedings continue, and 
the Recaiver could realiza the assets of the 
insolvent. Sir Sultan Ahmad, who ap- 
pears on behalf of the respondents, has 
however, contended that the order of 
the Ist August, 1921, was ultra vires, Hig 
argument is this: The effect of the order 
of the 4th June was that whatever assets 
of the creditor remained undisbursed 
reverted ipso facto to the debtor. Any 
subsequent vesting order in favour of the 
Receiver could not divest the properties 
which had already become vested in him, 
He contends that the order of vesting the 
properties in the Receiver ought to hava 
been simultaneous with the order of annul- 
ment, The appellant however, points out 


838 
that there is nothing in s. 37 of the Insol- 
vency Act (which is referred to ins. 43 of the 
Act under which the order of annulment 
was passed) to make it imperative upon 
the court to give the direction contemp- 
lated in that section ‘simultaneously with 


the order of annulment. It is argued on 
‘his behalf that in spiteof the annulment” 


the properties cannot be vested in the 
debtor unless there is an crder of the court 
to that effect. 

` Section 37 of the Provincial Insolvency 
Act runs thus: 

“Where an adjudication is annulled, all sales and 
dispositions of property and payments duly made 
and all acts heretofore done, by the court or Recei- 
ver, shall be valid ; but, subject as aforesaid, the pro- 
perty of the debtor who was adjudged insolvent 
shall vest in such person as the court may appoint, 
or, in default of any such appointment, shall: revert 
tothe debtor to the extent of his right or interest 
therein on such conditions (if any) as the court may 
by order in writing declare.” 


The appellant contends that the last few 
words: 
“ “as the court may, by order in writing, declare” 
govern both the previous clauses, name- 
ly, the vesting in such pérsonas the court 
may appoint and also the vesting in the 
debtor. I cannot accept that the pro- 
perty does not vest in’ either unlees the 
condition’ is declered. In my opinion, 
those words govern the vesting of the 
property in the debtor only, and it means 
that the vesting of the property in him, in 
the absence of any other person being ap- 
pointed by the court, ehall be subject to 
any condition which the court may declare. 
Declaring a condition is not necessary 
(if any) In-the absence of any declare- 
tion of, condition it will vest in the debtor 
unconditionally, This is the view which 
seems to bave keen taken ofs. 81 of the 
old Bankruptcy Act of 1869 and 8.29 of the 
present Bankruptcy Act of 1914, and for 
the present prupose s, 37 of our Act is 
similar to the two above-mentioned sections 
of the two Bankruptcy Acts. It was held 
under the English Acts that in the 
absenceof appointment of any person the 
properties of the debtor will on the 
annulment of the bankruptcy revert to 
him : see Bailey v. Johnson (1) and Flower 
v. Lyme Regis Corporation (2). A similar 
view bas been taken under our Act in 
Maung Hmev. U Po Seik (3). This dces 
not. however, end the matter, In this 


(1) (1872) 7 Exchequer 263; 41 L. J. Ex, 211; 20 
W. R. 1018. 


(2) (1921) 1-5. B. 488; 90 L. J.K. B. 355; 124 L. 
T, 463; 659, J. 133: 37 T. L, R. 145. 
(3) 86 Ind, Oas. 374; 3 Rang. 201; 


A.I. R. 1925 
Rang. 301. 
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particular case an order vesting the 
property in the Receiver was passed on 
the Ist of August, 1928, about six weeks 
after the order of annulment The 
question is—is this order valid and 
operative ? If so, the insolvency proce- 
eding has not come to an end, though 
the protection afforded to the debtor 
has been taken away from him, Sir 
Sultan Ahmad has contended, as I have 


.said, that the order contemplated in the 


last clause of s. 37 must be passed 
simultaneously with the order of annul- 
ment, and, if it is not done, the court 
is deprived of its powera and no sub- 
sequent vesting order can be of any avail. 
I cannot accept it, and seeno reason Why 
the order cannot be passed lateron. To 
hold otherwise will lead to serious in- 
justice, as it would have done in tbis 
case, and this the Legislature could never 
have contemplated. It is to be noted 
that in the case before us the order of 
adjudication was made on appeal by this 
Court at the instance of one of the 
creditors (appellant in Miscellaneous 
Appeal No. 210 of 1930),and the annulment 
was made on account of the default of 
the insolvent behind the back of the 
creditors, who were vitally interested in 
the administration of the insolvent's 
estate. The order of annulment, on failure 
to apply for discharge, is intended to 
punieh the insolvent by withdrawing from 
him the protection which he gets by ihe 
order of adjudication and if, while pass- 
ing the order of annulment the court by 
some oversight or other fails to pass orders 
for the protection of the creditors, there 
is noreason why the court cannot do so 
when the mistake is pointed out to it. 
There is nothing in the Insolvency Act te 
prevent it. It is not correct to say that 
after the order of annulment the insolvency 
proceeding comes to an end ipso facto. 
This very s. 37 provides that all the previ: 
ous acts of sale or disposition of prop- 
erty, ete, will hold good. Oases may 
arise in which the direction and orders 
of the court may be necessary for the pur- 
pose of doing acts to complete the titles of 
the transferees, etc.,or for protesting their 
interest and there is no ` reason to hold 
that the court after the order of an- 
nulment ceases to have jurisdiction in the 
ingolvent’s estate. The cases which I have 
referred to above and on which reliance has 
been placed on behalf of the respondents 
are of no help to us. In none of these cases 
was any order vesting the property im 
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Any other. person passed by the Bank: 
ruptey Opurt, even on a subsequent date, 
and therefore the legal ‘consequences 
followed and the property was held to be 


vested in the insolvent, None of these . 
cases can be an authority for the pro- - 


position that the order contemplated in 


the last clause of s, 37 cannot bə passed -- 


some time after the order of annulment. 
Reliance has, however, been placed upon 
the case of Venugopalachariar v. 
Chinunlal Sewcar (4) where it was 

that the order of annulment cannot be re- 


viewed. In this case the order of the lst of 


August is not a review of the order of annul- 
ment, but is supplementary toit. Section 
5 él) of the Provincial Insolvency Act says 
that subject to the provieion of the Act 
the court in regard to proceedings under 
it shall havethe same powers and shall 
follow the same procedure as it has and 
follows in the exercise of original civil 
jurisdiction. Section 141 of the Oivil Pro- 
cedure Code provides that provision of 
the Oode in regard to suits shall be fol- 
lowed as far asit can be made applica- 
ble in all proceedings in any court of 
civil jurisdiction. Section 151 of the 
Oode reserves to the court its inheient 
powers to make necessary orders for the 
ends of justice to prevent abuse of the 
process of the court. Tne order of an- 
nulment without making provision for 
the protection cf the creditora was ob- 
viously ean order which would have 
defeated the ends of justice and led to 
an abure of the process of the court, 
and the court wes, in my opinion, per- 
fectly entitled to exercise its inherent 
powers by makiog supplementary order 
on the Ist of August. In this case, 
however, there is much stronger reason 
to hola that the order of the lst August, 
1928, stands and the insolvency proceed- 
ing is not at an end. All the parties acqui- 
esced in the order of that date, and no 
step was taken by any person to have it set 
aside, and it was in pursuance of that 
order that the court by theorder dated 
the i7th January, 1929, withheld the psy- 
ment- to the respondent of the dues of the 
insolvent from the Bengal Nagpur Rail- 
way. No dcubt, the respondent appealed 
to this court against that order and col- 
laterally challenged the validity of the 
crder of the ist of August, but the debtor 
or other creditors who were affected by 
thst order did not appeal sgainstit, I 
(4) 97 Ind. Oas. 706; 49 M. 935; 51 M.L. J. 209; 
(1926) M. W. N. 674; A.I, R. 1926 Mad, 942. f 
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may refer to two cases in which the order 
of vesting the property in the Reesivar 
was passed by the High Oourt in revision 
though the Insolvency Oourt at the time 
of the passing of theorder of amendment 


Firm v.. Krishnayya (6) and Roop 
Narain v. ing King & Co, 94 
Ind. Oas. 234 (6), No doubt, different 


order vesting the property in soms other 
person than the insolvent, the latter has 
made transfers of properties to a bona fide 
purchaser. Such a purchaser perhaps may 
not beaffected. But the insolvent and all 
those persons who were party to the inso- 
lvency proceeding are bound by the 
order, -~ 

Therefore, in my opinion, in spite of 
the annulment of adjudication the ingol- 
vency proceeding continues and it is 
still open to the Receiver to proceed to 
realise the assets vested in him. I would, 
therefore, set aside the order of the learned 
District Judge and direct him to proceed 
with the application of the appellant and 
dispose of it according to law, It will be 
open to him to take steps to realise the 
assets of Gurdaih Singh vested in the 
Receiver wherever they may be found and 
may be lawfully reslisable and to take such 
legal steps for their realisation as the 
parties msy ask him to take. The appeal 
No, 217 of 1930 is allowed with costs. Hear- 
ing fee two gold mohurs. 

Courtney Terrell, C. J.—I agree, 

N. JA. Order accordingly. 

(5) 122 Ind. Oas. 351; 52 M. 648; 29 L. W. 619; 57 
M. L. J. 116; (1929) M. W. N. 489; Ind, Rul, 


(1930) Mad 319; A. I. R. 1930 Mad. 278, 
(6) 94 Ind. Oas. 234; A.I. R. 1926 Lah, 370. 





CALCUTTA HIGH COURT, 
Oivil Rules Nos. 1100 and 1224 of 
193], 

May 2, 1932. 


JOK, J. 

BISHNU OHARAN PAL—Petiticnag 
versus 

JOGENDRA KUMAR BHOWMIK 


AND OTHHRS— OppPo3ITs PARTY, 

Bengal Tenancy Act (VIII of 18685), s 18—Perma- 
nent tenure—Sale in execution of mortgage decree— 
Non-payment of landlord's rent—Whether renders 
saleinvalid—Bengal Tenancy Amendment Act (I of 
1908)—-Decree obtained by landlords in suit for rent 
falling due after sale—If rent_decree—Civil Pro- 
cedure Code (Act V of 1908), 0. XXI, r. 89—Applica- 
bility of. 
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by-B in a sale in execution of-.a mortgage decree. 
There was no evidence to show that the landlords’ 
fee as required by s. 13, Bengal Tenancy Act was 
paid, but it was proved that-B. approached the land- 
lord to pay rent but he refused to accept the same. 
Ignoring the purchaser B, the landlords: brought a. 
suit against the recorded tenants for rent, and in 
execution of the decree purchased thetenure. B de- 
“posited the decretal amount under O. XXI, r. 89, 
' Civil Procedure Code, and sought for setting aside the 


sale: 

_ Held, that the landlords were perfectly well 
aware of the transfer at the’ mortgage sale, and 
“by bringing the suit for rent against the former 
tenants only they were claiming money which was not 
really rent, for admittedly a portion of the money 
claimed as arrears of rent fell due as after the transfer 
of fhe holdings and was not rent, and therefore the 
“decree obtained by the landlords was not a rent-decree 
‘and O; XXI, r. 89, applied to the case. Jitendra Nath 
Ghose v. Mon Mohan Ghose (1), relied on. 

Held, also that under the Bengal Tenancy. Amend- 
ment Act, mere non-payment of landlord's fee would 
“Hot tender asale invalid. a i 
' Rule against-an order of the District 
‘Judge, Behampur (Murshidabad), dated the 
‘25th May, 1931. 
~ “Mr. -Kumud Bhandu Bagchi, for the 

. Petitioner. : 

Dr, Bijan Kumar Mukerji, for the Oppo- 
site Parties, 

Judgment —There Rules have been 
issued-upon the opposite parties to show 
‘cause why an order refusing to set aside 
“two sales in ‘execution of two decrees for 
-arrears of rent-should not be reversed. The 
‘petitioner is the purchaser at a mortgage 
-execution sale of the two traneferable 
permanent tenures in question. The land- 
lords subsequently purchased these tenures 
in execution of decrees for arrears of rent 
and it is ‘admitted that a portion of the 
arrears claimed in the rent suit fell due 
after the petitioner purchased the tenures 
in the mortgage eale. The landlords 
ignored the petitioner and sued the record- 
ed tenants for the entire rent, and the 
question is .whether the decrees in rent 
suits were:rent decrees or money decrees. 
This case came up to this court on a pre- 
vious occasion and it was referred back 
for determination whether the decrees were 
rent or money decrees.. The trial Court 
found that they were rent decrees, inasmuch 
as,:that court found, the landlord’s fee had 
not been psid under the procedure laid 
down ins.13 of the Bengal Tenancy Act. 
He came to this conclusion from the state- 

~ ment of the. landlords and from the facts 
-that in the order sheet of the mortgage 
-execution case there was no record that 
- the landlord's fees had been paid, The 
Appellate Court came to the same finding 
and dismissed the applications, it being 
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A permanent transferable tenure was purchased . 


‘Ghose v. Mon Mohan Ghose (|). 
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held that the petitioner could not come 
under O. KAI, r, 8), Civil Procedure Oode. 


‘The courts below seem to have overlooked 


the provisions of Bengal Council Act Iof 
1903 which lays down that no transfer shall 


“be deemed to be invalid merély on the 
-ground that the landlord's fee prescribed 


bys. 12 or 13 hes not been paid. It is 
doubtful also whether they gave sufficient 
weight to the presumption that arises under 


‘gs. 114 of the Evidence Act that the pro- 


cedure laid down in the Code was carried 
out by the Collector at the time of confirma- 
tion of sale. But apart from that, we have 


‘the evidence of the mortgagee that after 


the petitioner’s purchase he approached the 


' Tebsildar as well as the landlord to pay 


Tent as manager of the petitioner, telling 
them of the petitioner's purchase bat they 
did not accept the rent. The trial Court 
held that this being no compliance with 
the provisions of s. 13, Bengal Tenancy Aci, 


`B. 12 of the Act had no application in the 


present case. But there can-be no doubt 


‘on this evidence that the lendlords were 
` perfectly- well aware of the transfer at the 


mortgage sale and by bringing the suit 
for rent against the former tenants only 
they were claiming money which is not 
really rent, for admittedly a portion of the 
money claimed a3 arrears of rent fell due 


‘as after the transfer of the holdings and 


was not rent. In these circumstances the 
sale cannot be regarded as rent sales, If 
any authority is required for this view it 
is to be found in the case of Jitendra Nath 
There it 
was pointei out by their Lordships.of the 
Privy Council that under the Tenancy Act 
of 1885 instead of the transferee being 
bound to go to ths landlord to get his name 
recorded, it was provided that a voluntary 


-transfer must be made by a registered ih. 


strument and that before registration a 
fee was tobe paid by the transferee. and 
notice given by the- Registration Office 
through: the Collector to the landlord or, 
in the case of an execution sals, by -the 
Executing Court. In this state of the Jaw 
their Lordships can see no foundation for 
the contention that a landlord can ignore 
all transfers of the tenure and rely upon 
decrees obtained by him against persons 
whom he chooses fcr his own- purposes 
still to record as his tenants, though he 
knows or must be taken to know that their 
interest in the tenure has ceased. They 

(1) 126 Ind. Oas, 422; 84 O. W. N. 821; A. I. R. 1930 


P, O. 193; Ind. Rul. (1930) P. O. 326; 520. L, J, 272; 
59 M, L, J, 607; 32 L, W. 736 (P. ©.) 


1933. | 


e point out that according to the decisions 
of the Board in Surapati Roy v. Ram 
Narayan Mukerji (2) and Chintamont Dutt 
v. Rash: Behari Mondal (5), the original 
tenure-holders would no longer bə liable 
for the rent and that an effective decree 
therefore could only be obtained against 
the transferees. Fs 

The Rules must accordingly bə made 
absolute and the patitioner’s applications 
under O. XXI, r. 89, Civil Procedure Oode, 
are allowed. The sales will be set aside, 
as the petitioner is said to have deposited 
the amount referred to under the provisions 
of that rule. Hach party will bear its own 
costs. - . 
° NJA. Rules made absolute. 

(2) 73 Ind. Oas. 193; 28 0.W. N. 517; A.I. R 1923 
P. 0.88; 45 M. L. J. 219; 50 O. 680; 18L W. 681; 
33 M. L. T. 314; 390. L. J. 26; 50 I. A. 155 (P. O ) 

(3) 19 0,17. 


NAGPUR UDICIAL COMMIS- 
SIONER’'S COURT. 
First Civil Appeal No. 80 B of 1932, 
October 17, 1932. 
PoLLCOK, A. J. O. 

Firem SHALIGRAM NARAYANDAS— 
JUDGMENT- DEETOR—APPELLANT 
versus 

MAHALAXMI MILLS Oo,, Lro.,— 

Dzo2E8-HOLDER—RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 
47, O. XLI, r. 5—Order relating to stay of eze- 
cution, whether appealable—Ss. 2(2) and 47, scope 
of. i 
ve order relating tothe stay of execution does 
not fall ‘within s. 47, Oivil Procedure Oode 
und such’ an order is not an adjudication 
conclusively determining the rights of the 
parties with regard to a matter in contro- 
-versy, and no appeal, therefore, lies from such an order 
Subramania Pillai v. Kumaravelu Ambas 
lam (2) and Chidambaram Chettiar v. Krishna 
Vithayar (2), not followed. Rajendra Kishore v. 
Mathura Mohan (3), Sarasvati v. Golap Das (4), 
Janardan Trimbak Godre v. Martand Trimbak Godre 
(5), Husain Bhai v. Beltie Shah Gilani (6), R. Jagan- 
nath Padayachi v. R.M. K. S. Chinna Chettyar (7), 
U San Wav. U Chit San (8) and Parmanand v. 
Rajdevi (9), followed [p. 842, col. 2.] 

First Civil Appeal against an order 
of the Additional District Judge, Kham- 
gaon, in O. 8 No. 533 of 1932 dated the 5th 
May, 1932. 

' Mr. M. R. Bobde, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 

-Judgment—The Mahalaxmi Mills 
Company Ltd, obtained a decree against 
‘the Firm of Shaligram Narayandas of 
Amfaotifor about Rs, 25,000 inthe High 


Court of Bombay, The decree was trans- 


FIRM SHALIGRAM NARAYANDiS V. MAHALAXMI MILLS Co, LTD. 


841 


ferred to the Court of the Additional Dist- 
rict Judge, Khamgaon, for execution. 
The judgment-debtor applied to the latter 
court .under O. XX, r. 11 ofthe Oode of 
Oivil Procedure for a direction making the 
decree payable by instalments. That court, 
‘directed that pending the decision of 
that application, so much of the judgment- 
debtor’s property should be attached as 
would approximately cover the amount 
of the decretal claim within a week, 
Against that order the jujgment debtor 
now appeals. 

A preliminary objection has been taken 
that no appeal lies. The appellant con- 
tends that the order ‘of the lower Oourt 
amounts to a decree, as defined in 8. 2 (2) 
of the ‘Oode of Oivil Procedure, inas- 
much as it was the determination of a 
question within e. 47 of the Code, Section 
47 of the present Oode corresponds with 
8. 244 of the Oode of 1882, which ran as 
follows: — 

“All questions arising between the parties te the 
suit in which the decree was passed, or their re- 
presentatives, and relating to the execution, dis- 
charge or satisfaction of the decree, or to the stay 
of execution thereof, shallbe determined by the 


eet executing the decree and not by a separate 
suit.” 


In the Oode of 1882, as originally pro- 
mulgated,the words “or to the stay of 
execution thereof“ did not appear. A con- 
troversy arose whether a question relat- 
ing tothe stay of execution was a ques- 
tion relating to the execution of the decree, 
ani that controversy was settled by an 
amendment of the Oode in 1838, which 
inserted the words “ or to ths stay of exe- 
cution therzof". Inthe Code of i908 those 
words were again omitted, Mulls, in his 
commentary at pages I64and 165 of the 
nineth edition, remarks: — 

“There are two possible views as regards the 
omission of these words. The one is that the 
words omitted may have been regarded as super- 
fiuous, for a plea that the execution of a decree 
may be stayed is equivalent tothe plea that the 
decree should not be executed, andit is thus a 
question ‘relating to execution’ of the decree. 
The other view isthat those words having been 
deliberately omitted by the Legislature in the 
present section, questions relating to the stay of 
execution are no longer within the section and 
no appeal lies from orders determining such 
questions. The latter view, it is submitted, is the 
correct view.” 


In view of the controversy that arose 
between 1882 and 1888, which was settled 
by the interpolation of the above words, 
it appears to me impossible to suppose 
that the Legislature subsequently rogard- 
ed these words as mere surplusage and 
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omitted them from the Oodə of 1908, with- 
out any intention of changing the law. 

In Subramania Pillay v. Kumaravelu 
Ambalam (1) the Judges remarked, 

“We are not satisfied that the omission of 
those words in s. 47 of the present Code is 
any indication that matters relating to stay „of 
execution are not within the section. The words 
omitted may have been regarded as superfluous”. 

They made, however, no references to the 
omission of those words in 1882 
their insertion in 1888, Again in 
Chidambaram Chettiar v. Krishna Vithayar 


(2)a majority of Judges, Phillips, J., dis-. 


senting, held that s. 47 ought to be 
widely construed and included questions 
relating to the stay of execution, even 
though those words had been omitted 
fromthe prezent Oode. That view, how- 
ever, does not appear to hava found favour 
with any of the other High Osurta, In 
some cases it has been held thas an order 
relating to the stay of execution doss not 
fail within s. 47, and in other cases it hag 
“been held that, even if it does fall within 
that section, it is nos an adjudication con- 
clusively determining the rights of the 
_parties with regard toa matter in contro- 
<cvyersy ‘in the suit, and is, therefore, not a 
‘decree, as defined in s. 2 (2). Ia this 
connection I may refer to Rajendra Kishore 
v. Mathura Mohan (3), Sarasvethi v, Golap 
Das (4), Janardan Trimbak Godre v. Mar- 
tand Trimbak Godre (5). Husain Bhai v. 
Beltie Shah Gilani (), R. Jagannath 
Padaychi v. R. M. K M. S. Chinna Chet- 
tyar (1), U San Wa v. U Chit San (8) and 
Parmanand v Rajdevi (9). 
I respectfully agree with the view that 
a question relating tothe stay of exe- 
cution does not fali within s. 47, and that 
such an order is not an adjudication con- 
clusively determining the rights of the 
parties with. regard to a matter in contro- 
versy, and is therefore, not a decree, as 
defined in s. 2 (2). I, therefore, hold that 
no appeal lies in the present case. The 


(1) 33 Ind. Oas. 66; 39 M. 541. 

(2) 37 Ind. Oas. 836; 40 M. 233; 21 M.L. T. 24; 
5 L. W. 132; (1917) M. W. N. 44;32 M.L, J. 13. 
(3). 55 Ind, Oas. 228; 25 O. W. N, 555, 
2 20 Ind, Oas. 72; 41 O. 160;17 O W. N. 


1240. l 
(5): 59 Ind, Cas. 523; 45 B. 241; 22 Bom. L. R. 


1212, 
(6) 83 Ind. Oas. 1035; 46 A, 733; 22 A. Le J. 706; 
A. I. R. 1924 All. 808; L R.5 A. 482 0. W. 

17) 104 Ind. Cas. 324; 5 R, 534; 6 Bur. L. J. 155; 
A, LR. 1927 Rang. 317, 

(8)°-133 Ind. Oas. 491; 9 R. 354; A. I. R.1931 Rang. 
991: Ind. Rul. (1931) Rang. 267. - 

(9) 100 Ind. Oas.23; A I.R. 1927 Lah, 852; 9 L, 
L.J. 193. i 
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and: 


à [a I. 0. 


appeal is dismissed with costs.’ Pleader's, 
fea Rs, 25, é 
a. Appeal dismissed, l 


CALCUTTA HIGH COURT. . 
Civil Rules Nos. 836 and 445 of 1932, 
July 5, 1932, 

Guaa nD M. O Gacsz, JJ. 
AGHORE OHANDRA JALUI— 
PRETITTONER 


Versus i 

Srimati RAJNANDINI DEBI AND OTAERS 

— Opposite PARTIE’. i 

Bengal Tenancy Act (VIII of 1885), < s. 26-J— 
Recovery of landlord's fee and compensatione~ 
Application, competency of—Interpretation of statutes. 
—Whole statute to be compared, ie ‘ 

It is open to a landlord to recover. the balance 
of landlord's fee and compensation under s. 26-J., 
Bengal Tenancy Act, by means of an application, 
Srinath Bose v. Debendra Nath (3), relied on, [p, 
843, col. 1.} 

The true meaning, the exact scope and signifi- 
cance of any passage occurring in a statute.may 
be found not merely in the words of that pas- 
sage, but on a comparison of the same with other 
parts of thestatute, and the intention of the Legis- 
lature ascertained in that way. [ibid.] 

Rale against an order of the Munsif, 
First Court, Howrab, dated the 13th Feb- 
ruary, 1$32 | 

Dr. Naresh Chandra Sen Gup'a and. Mr. 
Shamazas Bhattacharjee, for the Petition- 
era. 

and. Mr. 


Dz. Bijan < Kumar Mukherji 


. Apurba Charan Mukherji, for the Opposite 


Parties. < 


Guha.J.—The Rules issued by this 
court in the cases before ua, wera direct- 
ed against an order of the Munsif, Firat 
Court, Howrah, passed in Miscellaneous 
Oases Nos. 117and 131 of 1931, granting 
relief to the opposite party, on applications 
made by them, purportiagto be under a, 
26-J of the Bengal Tenancy Act, for reali- 
zation of landlord's fee and compensation, 
as mentioned in that section. The applica- 
tions were madeon the footing that the 
petitienors in this court were the purchas- 
ers of portions of occupancy holdings of 
which the opposite party were the land- 
lords. The applications so made were re- 
sisted by the tenants, petitioners before us, 
The decision of the Munsif went against 
them, and this court was moved to set 
aside the order of the court below. 

The question argued before us on be- 
half of the petitioners was that the court 
below acted illegally in the exercise of 
its jurisdiction in going into complicated 
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questions of title and status ofthe tenant 
otherwise than ina suit properly framed 
for the purpose. It was contended that re- 
covery oflandlord’s fee and compensation, 
as provided by s. 26-J of the Bengal 
Tenancy Act, must be by a suit institut- 
ed for that purpose, and not by an appili- 
cation. Š 

There was no doubt that s.26-J, as ib 
stands, does not expressly mention the pro- 
cedure to be followed forthe purpose of 
recovery of landlord's fee and compen- 
sation. The intention of the Legislature, 
however, isto providea procedure of a 
summary nature in the matter of realiza- 
tion of the: balance of the fee payable on 
transfer under ss. 260 to 26-Eof the 
Bengal Tenancy Act; and that intention is 
clearly expreseed in s. 188 of the Act, de- 
finitely enumerating the filing of an applica- 
tion under s. 26-J as one of the acts which 
the law authorises co-sharer landlords to 
do, acting together, or by an agent autho- 
rised to acton their behalf. The true 
meaning, the exact scope and significance 
of any passage occurring in a statute’may be 
found not merely in the words of that passage 
but on 8 comparison of the same with other 
parts of the statute, and the intention of the 
Legislature ascertsined in that way (eee 
River Wear Commissioners v. Adamson 
(1) and Easter Co v. Comptroller of Patents 
(2). In our judgment, therefore, the land- 
lords were entitled under the law to recover 
the balance of transfer fee together with 
compensation, as mentioned in s. 26 J of the 
Bengal Tenancy Act, by means of an appli- 
cation, as made in the case before us. 

It may be mentioned that the decision 
we have arrived at,onthe question of in- 
terpretation of s, 26 J of the Bengal Tenan- 
cy Act, arising for consideration in the 
case before us,isin consonance with the 
view expressed by this court previously on 
the subject (See per O. O. Ghose, J., in the 
case of Hari Mohan Sarkar v. Lokenath 
Mukerji) (Civil Revision Oase No. 768 of 
1931, decided on the 3rd February, 1931), 
and per Jack, J., in the case of Srinath Bos 
v, Debendra Nath (3). 

Tre rulesare discharged and the order 
of the court below is confirmed. Wemake 
no order 8s to costs in these cases 

M. C. Ghose, J.—I agree. 


å, Rule discharged, 
(1877) 2 App. Cas, 743. 
(2) (1898) A. 0.576. 

(3; 141 Ind. Cas. 627; 36 O, W..N. 847; A. I. R. 
1933 Oal, 24; Ind. Rul, (1933) Cal. 159 (1). 


ABDUL RAZAK 0, ZAINAB BI. 


-a dwelling-house which 


843 


MADRAS HIGH COURT. 

Second Civil Appeal No. 756 of 1930, 

August 3, 1932. 
MapaavinN NAIR, J. 
ABDUL RAZAK SAIB—DEFENDANT 
APPELLANT 

F 1e718us 

ZAINAB BI—PLuNTIPF —RREPONDENT 

Muhammadan Law—Gift—Delivery of possession, 
necessity of—Donor and donee living in property 
subject of gift—Deed of gift—Recital as to delivery 
of possession—Sufficiency of—Donee paying Munici- 
pal tax—Delivery of possession, if can be infer- 
red. 

Under Muhammadan Law, delivery of possession 
is necessary to make a gift of immovable property 
valid, but physical departure or formal entry ig not 
necessary in the case of a gift of immovable prop- 
erty in which the donor and the donee are both 
residing at the time of the gift. In such cases there 
must be some evidence to show that possession 
was transferred by the donor; (i) a mere regis- 
tered-deed evidencing the gift will not be evidence 
of such transfer; but (zi) if the deed shows that 
possession was intended to be transferred and that 
the donee has been put in possession algo, then‘ 
efiect should be given to this intention as constitut- 
ing delivery of possession in law unless there ig 
evidence to the contrary, In such a case itis not 
necessary for the donor to do any overt act to com- 
plete the gift. Hamera Bibi v. Najm-un-nissa Bibi 
(5), Ibrahim v. Suleman (6), Abdul Majid Khan v. 
Hussein Bu (11), Dalpheroo Mian v. Bengali Mali, 
(13)] and Rahmat Ali v. Daulat Bibi (14), relied on, 
Sher Ahmad v. Ibrahim (1), distinguished, [p. 848, 
col. 2.] 

A Muhammadan mother conveyed a house to her 
son by means of a registered deed which recited 
that the property had been delivered to the denese, 
The evidence went to show that the donor and the 
donee continued tolive in the house after the 
deed and the donee continued to pay, as before, the 
Municipal tax: 

Held, that there was such delivery of possession 

as to render the gift a valid one, and that the sub- 
sequent payment of the Municipal tax might be 
taken as being sufficient to show that possession had 
been transferred. 
. Appeal against the decree of the Court 
of the Subordinate Judge, Vellore, in A, 
8. No. 200 of 1929, (A. B. No. 444 of 1928, 
District Court, North Arcot, at Vellore, 
preferred against the decree of the Oourt 
of the District Munsif, Tirupattur in O. 
S, No. 715 of 1927, 

Messrs. A. Viswanatha Aiyar and A, 
Ramaswami Aiyar, for Appellant 

Mesers. B. Somayya and P. Krishnama- 
chart for Respondent, 

Judgment.—The defendant is the ap- 
pellant. The second appeal arises out of a 
suit instituted by the plaintiff, his mother, 
for the posa¢s3ion of a house on the ground 
that ehe was driven outof it by him and 
that the gift-deed executed by her in reg- 
pec: of it in his favour is not valid and 
binding. The subject matter of the gift is 


the plaintiff, 
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the donor, got from her second hus- 
band. The appellant, the donee, is 
her son by her first husband. Some 
time after the death of the appel- 
lant’s father, the respondent was married 
by her second husband. He als> died. The 
appellant lived with his mother ia the suit 
house before the date of the gift, At the 
“time of the gift and subsequently also they 
lived in the same house. On account of 
differences between her and her daughter- 
in-law, the plaintiff was forced to leave the 
house. In the pleadings and as shown by 
the issues, her case was that the suit do- 
cument was brought about by fraud and 
undue influence, but it was also urged 
during tha course of the trial, as may 
be ssen from para. 15 of the Mauasif's 
judgment, “that it had not been proved 
that possession had been daly given to 
the defendant at the time of the gift and 
. that therefore the transaction has be. 

come incomplete and is void.” On both 
` tha, points the learned District Munsif 
found against the plaintiffand dismissed 
her suit, On appeal the learned Snbordi- 
nate ` Judge first dealt with the question, 
“Is the gift invalid for non- delivery of 
possession” and as on this point he found 
in favour of the plaintiff he did ro‘ con- 
sider the other question srising in the suit 
‘and consequently allowed the appeal and 
gave her a decree. The learned Judge 
based his decision on Sher Ahmad v. Ibra- 
‘him (1) in which Newbould, J. of the Oal- 
cutta High Court, stated that 

“in cases where the donor and the donee reside 
on the property,a gift of the property under Mu- 
bammadan law may be completed by some overt act 
by the donor indicating a clear intention on his part 
to transfer possession and to divest himself of all 
control over the subject-matter of the gift." y 

In this case the learned Judge pointed 
out that there was no overt act to indi- 
cate that the plaintiff has transferred pos- 
session of the property to the donee. 

The facts relating to the transfer of pos- 
session which are borne out by the eyi. 
dence are thess: in the gift desd there 
ia a recital to the effect that the property 
has been delivered to the donee, At the 
time the deed of gifs was executed the 
plaintiff is said to have stated that the 
‘donee was already in possession. The learn- 
ed Judge stated that these facts do not 
show that there was a change of posses- 
sion, as the donee and the donor lived to- 
gether in the house at the time of the 
gift. Subsequent to the gift the house-tax 
was being paid by the appellant. The 
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learned Judge held that this fact alse 
was of noimportance as even ‘before the 
gift he used to pay ths tax and as noth- 
ing was produced by the appellant to 
show there was mutation of names in the 
house tax register subsequent to the date 
of the gift to indicate that possession 
has been delivered over to the donee. 

-On behalf of the appellant it is argued 
that, having regard to the relationship of 
the parties, the mere residence of the do- 
nor with the donee does not show that 
there was no transfer of possession, con- 
sidering the fact that the gift had been 
made by means of a registered deed which 
recited that possession had been given to 
the donee and that all that could be.dohe 
under the circumstances that was possi- 


-ble to show transfer of control of the 
-house had been done in the case, and that 


therefore no overt act such as actual de- 
livery of possession or mutation of names 
in the Municipal registers, ete, was ne- 
cessary to make the gift a valid one. On 
behalf of the respondent it is contended 
that the joint residence shows that there 
has been no complete abandonment of pos- 


‘seasion by the donor and that, even if no 


actual delivery need be proved, there must 


‘be evidence to show that. complete relin- 


quishment of possession was made by the 
donor; and that the circumstances of the 
case do not show that there has been 
such complete relinquishment, A large 
number of cases was cited on either side 
in support of the respective contentions. ` 
I shall discuss these cases as it is clear 
that the question ‘involved in this case 
cannot he dealt with as a pure question 
of fact; indeed it has not been so dealt 
with in any of the cases brought to my 
notice andthe Oounsel for the respondent 
has also asked mo to deal with it ia that 
way. : 

It is well settled that under the Muham- 
madan Law delivery of possession is 
necessary to make a gift of immovable 
property valid but this does not mean— 
and this is not disputed by the learned 
Counsel for the respondent—that physical 
departure or formal entry is necessary in 
the case of a gift of immovable proper- 
ty in which the donor and the donee are 
both residing at the time of the gift. 
Ordinarily cases of this kind do not pre- 
sent much difficulty as clear evidence will 
be forthcoming to show there has been a 
transfer, such as mutation of names, in 
favour of the donee in the revenue or 
other registers, or management and enjoy. 
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ment of the" property by the donee. Simi- 
larly there may be evidence of msnage- 
ment of the property by the donor des- 
pite the gift to show that there has been 
no transfer. The difficulty arises only in. 
cases where such. evidence, one way or 
the other, is aktsent and these have to be 
scrutinised carefully especially so, when 
the point is not taken either in the pleadings 
or in the issues. : 

The gift deed, Ex. A, which is a register- 
ed document runs as follows:— 

“Gift executed in favour of Abdul Razak Saheb by 
by Zinubi Ammal. . . . . . . The house 
described hereunder I have to-day given by way 
of gift and to-day I have put you in possession of 
the said house, Therefore you can happily enjoy 
the said house worth Rs. 500 from generation to 
generation with powers of gift, sale, etc., and all 
right to water, etc. Hereafter to the said house 


myself or my heirs shall have no manner of right 
or claim.” 


In the document the donor states clearly 
that on the date-of the gift “I have put 
you (donee) in possession of the ssid 
house” and that the donor has no right or 
claim to it thereafter and that the donee 
may enjoy itfor ever with all the rights 
of an owner, This is a solemn declaration 
made by the donor. There can be no doubt, 
Bo faras can be gathered from the docu- 
ment, that the donor's intention to trans- 
fer posgession of the house to the do- 
nee. is clear and that he hes also 
stated in the document expressly that she 
has put the donee in possession thus 
effectuating her intention. In such a 
case, even though the donor and the 
donee lived together on ‘the property at 
the time of the gift, can it be deduced 
from the decisions of courts that there 
is sufficient delivery of possession in law 
and that ectual transfer of physical pos- 
session is not necessary to complete the 
gift? Thisis the question I have to de- 
cide in this case., I shall now examine the 
cases and first deal with the decisions of 
our court, 

In Bava Sahib v. Mahamed (2) where a 
Muhammadan woman made an oral gift 
of a house to her nephew on the oces- 
sion of his marriage, but subsequent to 
the giit continued to live with. 
him in the house, it was held that the gift 
was null and void, as there was no entire 
relinquishment of the house by the donor 
and the case did not fall within the ex- 
ceptions. allowed by Muhammadan Law, 
these exceptions being, where the house 
gifted is given by a husband to a wifs or 
by a father or guardian to his minor child 

(2) 19 M 343. 
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or ward. This decision is very much relied 
cn by the respondent, but two things must 
be roticed, namely, that the gift being an 
ors] one, nothing could be inferred regard- 
ing the delivery of possession from the 
mere fact that there wasa gift, and that 
in a subsequent decision in Kandath Vee. 
ttil Bava v. Musaliam Veettil Pakrukutti (3) 
“the language of the court” was stated to 
bò “somewhat wide” and it was also stated 
that “the learned Judges only intended to 
suggest that the donor’s possession after 
tho alleged gift would be evidence that the 
gift was. incomplete.” No doubt in the lat- 
ter case, the court upheld the gift only 
because there was sufficient evidence to 
show there was transfer of possession but 
it must be remarked that no inference re- 
garding the transfer of poseession could be 
made in this case also as the records show 
(see District Munsif’s judgment) that there 
was no document to evidence the streedha- 
nam grant. The decision in Bava Saib v. 
Mahomed (2) was not followed in Alla- 
pichai Tharaganar v. Mahomed Moideen (4) 
also. As already observed both in Bava 
Saib v. Mahomed (2) and in Kandath Veettil 
Bava v. Musaliam Veettil Pakrukutti (3) 
though there the gifts were proved, ob- 
viously nothing could be inferred regard- 
h or of the 
transfer of possession; but the same can- 
not be said about the case before us, the 
gift having been made by a registered do- 
cument which shows the intention of 
the donor and says pointedly thai the 
donee wasput in possession, That in 
such a case actual transfer of physi- 
cal possession is not necessary to complete 
the gift when the donor and the donee 
are living together on the property forming 
the subject-matter of the gift follows from 
the decision in Hamera Bibi v. Najm un- 
nissa Bibi (5) which is accepted ag laying 
down the correct law by this court in 
Kandath Veettil Bava v. Musaliam Veettil 
Pakrukuttt (3) which I have referred to, 
In that decision the learned Judges, after 
referring to Hamera Bibi v. Najm un-nissa 
Bibi (5) stated that “we agree with the view 
therein adoptsd,” The decision in Humera 
Bibi v. Najm-un-nissa Bibi (5) hes been 
strongly relied on by the appellant. In 
that case 8 gift was made of some Property 
by an aunt to hernephew. Both lived to- 


ether in the house included in t i 
g 2 30 M. 307, he gitt 
(4) 23 Ind. Qas. 520; A.I. R. 1914 Mad, 638. 

(5) 28 A.147;2 A. In J. 778; A, W.N. 1906, 


222, - 
(8) d B. 146, 
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deed at the time of the gift, In the docu- 
ment it was stated that the donor not 
merely made a gift of the property to the 
' donee but also put him in proprietary pos- 
session of it. It als) contained a further 
statement that fhe donee had accepted the 
gift and taken possession of the property. 
In addition to these statements ia the do- 
Cument there was evidence to show that 
mutation of names was effected in favour 
of the donee. The validity of the gift was 
questioned 13 or 14 years after the gift, and 
there were other circumstances and evi- 
dence regarding plaintiff's conduct. No 
doubt there are strong circumstances which 
distinguish the case from the present one 
but, so far as the gift deeds are concerned 
both the cases are alike except in this, 
that the gift deed in that case contained a 
statement that the donee had taken posses- 
sion of the property also. In these circum- 
stances it was argued that, there being no 
transfer of possession of the housein 
which the parties resided as is necessary 
to satisfy the requirements of the Muham- 
madan Law, the gift was invalid, It is 
true: that the decision is based on all the 
facts of the case but, thére is sufficient in- 
dication in -the judgment to show that, 
apart from the special distinguishing fea- 
tures, the statements in the d:cument form- 
ed the main basis of the learned Judge's 
decision. For they state as follows :— 
“We are not prepared to hold that, in a case such 
as the present, actual physical departure of the 
donor from a house which is the subject of a gift 
evidenced by a written instrument is necessary in 
order to complete the gift by delivery and posses- 
sion. On the contrary, we think that, if the parties 
are present on the premises, it is sufficient that an 
intention on the part of the donor to transfer the 
possession has been unequivocally manifested. There 
can be no doubt in this case that such an intention 
was unequivocally manifested. In the document 
itself it is expressly stated that the plaintiff not merely 
made a gift of the property to Minnat-ullah, but 
also put him into proprietary possession of it, and a 
further statement that Minnat-ullah had accepted 
the gift and taken possession of the property.” 
After stating thus they pointed out that 
in addition to this there was mutation of 
names, etc. Then they referred to the de- 
cision in Ibrahim v. Suleman (6) in which 
the necessity for actual delivery in the case 
ofa gift of a house in which the donor and 
donee lived at the time of the gift was 
considered. In that case the subject cf 
the deed of gift was a dwelling-house in 
which the donor was residing at the time 
of the gift and continued to reside up to 
the time of the death slong with the 
‘donee. The District Judge held that no 
relinquishment on the part of the donor 


ABDUL RAZiK V. ZAINAB BY, 


141 I, 0. 


had taken place and that tHe gift was 
therefore inoperative, The decision was 
set aside and the learned Judges observed 
as follows :— 

“As to the delivery of the house, the principle is to 
be borne in mind, that when a person is present on the 
premises proposed to be delivered to him, a declara- 
tion of the person previously possessed puts him into 
possession An appropriate inteution where 
two are present on thg same premises may put the 
one out as well as the°other into possession without 
any actual physical departure or formal entry, and 
effect is to be given, as far as possible, to the purpose 
of anowner, whose intention to transfer has been 
unequivocally manifested.” : 

After referring to these observatitons in 
Ibrahim v. Suleman (6) the learned 
Judges in Hamera Bibi v, Najm-un-nissa 
Bibi (5) referred to Amir - Ali's Book 
on Muhammadan Law'and pointed out that 
the learned author did not disapprove of 
that decision. I think the decision: in 
Ibrahim v. Suleman (6) strong- 
ly supports the appellant. This decision 
may be said to be impliedly accepted in 
this court as it has expressly accepted 
Hamera Bibi v. Najmun-niss Bibi (5) 
which relies on this decision. Both these 
cases and Bava Sahib v, Mahomed (2) have 
been referred to in Vahazullah Sahib 
v. Boyapati Nagayya (7) but they have not 
been discussed as a finding was called for 
“as regards the transmutation of posses- 
sion.” The decision in Rahiman Bi v. 
Mahomed Fatima Bibi (8) is not much 
helpful as it discusses the question of law 
only generally and as it dealt with the gift 
ofahouseby a father to his minor son 
which involves the application of certain 
special presumptions under the Muhamma- 
dan Law. Ooming to the recent decisions 
of this Oours in Ajagar Hazar Saheb v. 
Annammah (9) with regard to the argu- 
ment that, inasmuch as the donor lived 
with the donee, it must be held that he 
did not deliver possession to her. Mr. Jus- 
tice Devadoss observed as follows and these 
observations in my opinion may well be 
applied to the present case :— 

“We have to see what the intention of the donor 
is. From Ex. B it is quite clear that he divest- 
ed himself of all his property and that he wanted to 
be maintained by the plaintiff. That being so, can it 
be reasonably contended that his mere living in the 
house meant that she had no possession of the house? 
When a man makes a gift of property to a near rela- 
tion who is living with him, the mere fact that he 
happens to live with him after the gift is made is 
nota sufficient circumstance to hold that possession 
did not pass. (The italics are mine.) Each case would 
deperid upon its circumstances. If the intention of 


(7) 30 M. 519; 17 M. L, J. 562. 

(8) 23 Ind, Oas. 651; A.1..R.1915 Mad, 1;15 M, 
L.T. 345, 

(9) 100 Ind. Cas, 62; A, I. R. 1927 Mad. 572. 
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the donor is clear that the donee should have 
Possession ofthe property,-the mere fact that the 
donor happehs to live after the date of the gift with 
the donee in the house which is the subject of the 
gift would not by itselfentitle the Court to hold that 
possession had not passed and that possession re- 
mained with the. donor" 


and then the iearned Judge proceeded 
to consider the evidencg which also show- 
ed that there must have been effective 
transfer of possession. The decision in 
Muhammed v. Ummanaikani Ammal (10) 
strongly supports the appellant. In that 
case the gifts were of portions of the 
family dwelling-house in which the par- 
ties have all along been living. The learn- 
éd Judge, Wallace, J., held that actual 
divesting by the donor and delivery to the 
donee was not necessary in this case, such 
possession as is suitable and possiblein the 
circumstances having been given. In the 
case of one of the desds the donee was a 
minor and this fact was referred to as an 
additional reason for holding that the 
intention to give declared in the deed was 
sufficient to hold that there was delivery. 
This consideration does not affect the pre- 
sentcase. This was only an additional 
reason given in one of the cases. I do not 
think that the Madras decisions compel me 
to hold that in the case of a gift of 8 


dwelling-house in which the donor and the: 
donee who are close relations lived together . 


at the time of the gift, it will be necessary 
for the donee to prove an overt act on the 
part of the donor to show that there has 
been transfer of possession to validate the 
giftunder the Muhammadan Law, when the 
document shows an intention on the part of 
the donor to divest himself of possession 
and contains an explicit statement that the 
donee has besn put in possession and noth- 
ing to the contrary has been proved by the 
donor. Hachcase must be decided with. 
reference to its own circumstances. None 
of thedecisions I have examined is opposed 
to the appellant’s contention; on the other 
hand one of them, Muhammed v, Ummanai- 
kani Ammal (10) distinctly supports him, 
whilst another Ajagar Hazar Saheb v. An- 
nammah (9), contains observations directly 
applicable to the present case. 

Now, coming to the decision of the other 
High Oourts, [have already referred to a 
decision of the Allahabad High Oourt and. 
to one decision of the Bombay High Oourt.. 
Two other decisions of the Bombay High 
Uourt may also be referred to: Abdul Majid 


(10) 127 Ind. Oas. 127; AvI.R, 1930 Mad, 5935 


Ind, Rul; (1930) Mad. 943, 
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Khan v. Hussein Bu 55 Ind. Cas. 952 (11) 
and Musa Miya v. Kadar Bux (12), The 
firstis relied on by the appellant and the 
other, which is a Privy Council decision, 
by the respondent. In Abdul Majid Khan 
v, Hussein Bu (11) the decision in Ibrahim 
v, Suleman (6) was followed; but it was 
observed that it-does not follow in every 
case necessarily that where two are present, 
possession must be deemed to have been 
transferred. The question as to whether 
the donor intended to transfer the pos- 
session at the time of the gift must be 
answered with reference to the facts of 
each particular case and in that case it 
was pointed out that the evidenca at the 
trial definitely showed that there was no 
transfer of possession, In the case before 
us there being no such evidence, the 
decision in Ibrahim v. Suleman (6) may 
well be applied. The decision in Musa 
Miya v. Kadar Bux (12) is not helpful as 
it related to an oral gift and the absence 
of delivery of possession was sought to be 
explained by relying on an exception to 
the general rule. The donor in that case 
was the grandfather and the donee the 
grandson. It was observed by their 
Lordships that the general rule of Muham- 
madan Law that a gift is invalid in 
the absence of delivery of possession, is 


‘subject to an exception in the case of a 


gift toa minor by his father or guardian. 
But this exception should be strictly 
construed. It does not extend to a gift 
by a grandfather to his minor grandsons if 
their father is alive and has not been 
deprived of his right and powers as guardian, 
even though the minors have always lived 
with the grandfather and have been 
brought up and maintained ‘by him. 

In Dalpheroo Mian v. Bengali Mali 77 Ind. 
Oas. 897 (13) the Patna High Uoutt while affir- 
ming the general rule that in order to com- 
plete the gift under Muhammdan Law the 
donor must even if only for a time abandon 
possession of the property gifted in favour of 
the donee referred with. approval to the 
decision in Ibrahim v. Suleman (6) but 
in the case before them the learned Judges 
held that the transfer of possession was 
not proved because ‘beyond the written 
‘deed of gift there is no such unequivocal 

(11) 55 Ind. Oas. 952; A. I. R. 1920 Bom, 135; 22 
Bom. L.R. 229. 

(12) 109 Ind. Cas. 31; 55 I. A. 171; 52 B., 316; 54 
M. L.J. 655; A. I. R. 1928 P. C. 108; 26 A. L.J 


457; 470. L. J. 517; 32 0. W.N. 733; 30 Bom. L,R. 
766; 28 L. W. 33 (P. O.) 


m 8), 71 Inds Cas, 897; A.I. R.1923 Pat, 481;4 P. L, 
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intention manifested; on the contrary, the 
donor soon after the deed of gift, joined 
in mortgaging the house” which was the 
subject-matter of the gift. The contents 
of the document are not mentioned in the 
judgment: but it is clear that they did not 
give effect to the intention if any wag 
' expressed in it because the evidence showed 
that the donor had acted contrary to such 
intention. Probably beyond the bare deed 
there was nothing to support delivery of 
possession in that case. In the case before 
uz, a8 I have already said, the document 
states thatthe donee was put in possession 
and there is no evidence on the part of 
the donor that she acted in a way which 
will show that she did not part with 
possession as in the Patna case. 

The appellant next relied on Rahmat 
Ali v. Daulat Bibi (14), 8 decision of the 
Lahore High Oourt, This decision is very 
much like the present case. After discuss- 
ing the case-law on the subject it was 
held that actual transfer of physical poe- 
session is not necessary to complete a gilt 
in cases where the donor and the donee 
live in the gifted house. The fact that 
“the donor continued to live in the same 
house for abcut a month after the ‘date 
of the gift which he had made by means 
of s registered-deed, does not show that 
possession was not given to the doneé 
where itis so expressly stated in the deed". 
(The italics are mine) (see the head-note). 

Mr. Somayya for the respondent besides 
relying on those of the above-mentioned 
cases which seem to support him relied 
also on para, 127 of Mulla's Muhammadan 
Law, the third paragraph of which dealing 
with delivery of possession of immovable 
property where. the donor and the donee 
both reside in the property states as fcl- 
lows :— i 

“No physical departure or formal entry is*necessary 
in thecase of a gift of immovable property in 
which the donor and the donee are both residing 
at the time of the gift. Insuch acase the gift may 
may be completed by some overt act by the donor 
indicating aclear intentionon his part to transfer 
possession and to divest himself of all control over 
the subject of the gift.” : 


The cases given in support of this pro- 
position are Ibrahim v. Suleman (6) and 
Abdul Majid Khan v. Hussein Bu (11). I 
have examined above, both these cases 
andhavé shown that the law stated in 


_ one of them regarding the delivery of the 


house in that case distinctly supports the 
appellant; in the other case the learned 
Judges -held -that it was distinguishable 
L ee Oase 640; A. I. R. 1925 Lah, 501; 7 Lal’ 
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from the decision}in Ibrahim v. Suleman 
(6) and that the question as to whether® 
the donor intended to transfer “the pos- 
session at the time of the gift must be 
answered with reference to the facta of 
each particular case. These cases affirming 
the general principle that in order to 
complete’a gift some overt act on the part 
of the donor is mecessary, to show how 
in special cases, circumstances may render 
the general principle inapplicable. The 
appellant does not contend against the 
general proposition of law stated in the 
book but what he says is that the law 
being what is stated therein, in 8 case like 
the present, effect should be given tothe 
intention of the donor clearly indicated 
in the gift deed and to the express state- 
ment contained in if that the donee has 
been put into possession. This contention 
is supported by abundant authority. 

Having regard to the decisions which 
Ihave discussed, my conclusions so far 
as they relate to this case are these: 

(a) that a gift of immovable property 
under Muhammadan Lw isiavalid in the 
absence of delivery of possession by the 
donor ; 

(b) whera the donor and the donee live 
together at the time of the gift in the 
gifted property, there must be some evid- 


. ence to show that possession was transier- 
red by the donor; 


(i) a mere registered desd evidencing 
the gift will not be evidence of 
such transfer; but 

(44) if the deed shows that possession 
was intended to be transferred and 
that the donee has. been put in 
possession also, then effect should 
be given to this intention as con- 
atituting delivery of possession in 
law unless there is evidence to the 
contrary. Jo sucha case it is not 
necessary for the donor to do any. 
overt act to complete the gift, 

Thess conclusions are supported by the 
decisions in Ibrahim v. Suleman (6), Abdul 
Majid Khan v. Hussein Bu *++(1)),- 
Rahmat < Ali v. ©- Daulat Bibi--«(14), 
Humera Bibi v, Najm-un-nissa Bibi{5} ana 
Dalpheroo Mian v. Bangali Mali (13), I do 
not think that the Madras decisions 
brought to my notice are opposed to 
these conclusions; on the other hand two 
of them clearly support them. 

I have already referred to the general fes. 
tures of this case, but to one fact 1 wish espe- 
cially to draw attention. In my opinion, the 
Jearned Judge hes not attached suficien, 


i] 
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“importance to it. The defendant has been 
paying the Municipal tax for the house 
after the gift. It is true that he used to 
pay it even before the gift butit was 
not right on this ground to ignore the 
significance of the subsequent payment 
in the face of the express statement in 
the document that the defendant has 
been put im possession of the housa. 
That being so, the right way to 
construe the subsequent conduct of the 
defendant is in the light of that state- 
ment, In this case, I think in the light 
of Ex. A, payment of municipal taxes by 
the defendant subsequent tothe gift may 
be taken as a eufficiently clear indication 
that transfer of possession has been made 
by the donor. If so, there is no difficulty 
in the case at all, Even withoutrelying 
on this item of evidence, I have already 
shown that there has been such transfer 
of possession ‘in this case as would validate 
the gift under the. Muhammadan Law. 
Having. regard to the -relationship 
of , the parties the mere residence 
of the donor with the. donee does not 
show that there was no transfer of pos- 
cession. In my opinion all that could be 
done under the circumstances to show 


there wastransfer of possession has been, 


done inthis case; and that ina case like 
the, present, an overt act on the part of 
the donor 18 not necessary to complete 
the gift. The decision relied on by the learn- 
ed District Judge Sher Ahamad v. Lbrahim 
52-Ind,Oas. 314 (1) isdisiinguishable as we 
know nothing about the contents of the 
“Lsbanama” in that.case; probably it men: 
tioned the bare fact of gift.and contained 
nothing about ,the intention of the donor, 
possession by the donee, etc, 


For the above ressons I would hold 
that the learned Judge's ‘decision is wrong 
on tae first point, lè follows therefore 
that the case cannot be decided witnout 
a fiading on the second point which 
has not been dealt with by him and 
which in my opinion i3 the substantial 
point in the cass, I would therefore call 
upoi the learned Subordinate Judge to 
Submita finding on point No. 2 noted 
in his judgment, namely, “Is the giit 
vitiated -by fraud, misrepresentation or 
undue influence?” The finding is to ba 
submitted within four . weəks -after . the 
receipt of this order; time allowed for 
objections is ten days: 


The lower Appellate court having sub- 
mittted a finding to the offect that the 


141-109 & 110 


GIRISH CHANDRA SINGHA V, MAHAMMAD BAUSAN, 


849 


gift was not vitisted by fraud, mis- 
representation or undue influence the Oourt 
delivered the following. = 

Judgment.—I accept the finding of 
the lower Uourt, The learned Judge 
distinctly finds that the executant of the 
document had independent advice. The 
result is this second appeal is allowed and 
the plaintiff's suit is dismissed with costs 
here and in the court below. 

N. K./a, Appeal allowed, 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 52 of 192s, 
May 8, 1930. 

QRAHAM AND MITTE?, JJ. 

GIRISH OHAND BRA SINGHA AND anotage 

—APPELLANTS | 
versus 
MAHAMMAD RAUSAN MIAN AND OTHERS 
— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 29—Com- 
promise decree passed in contravention of terms of s. 
29—Whether operates as res judicata in subsequent 
suit—Béngal Cess Act (IX of 1880), s. 20—Road cess 
return—Suit in respect of jamas not included in 
return— Whether barred, s 
. A compromise decree passed in contravention of 
s, 29, Bengal Tenancy Act, is not a nullity and 
should not be treated as one passed without juris- 
diction, On the other hand, it is binding as 
estoppel on the parties and operates as res judicata 
under suitable circumstances. Ishan Chandra v. 
Moomraj Khan (1), Nawabzada Musammad 
Hossain v. Khana Kazi (2), Hriday Nath Roy v. 
Ram Chandra Barma (4), and South American and 
Mexican Co, (6) relied on. Surjyeeg Saran Lal v. 
Dukhit.Mahto (3) not approved. [p. 840, col. 2.] 

A suit for rent by a landlord in raspect of jamas 
not included in the soad cess return filed by him, 
is barred by a. 20. Bengal- Oess Act. A supple- 
mentary return filed not only not before the institu- 
tion of the suit but after the suit had been dis- 
posed of and after an appeal had been filed, cannot 
have the effect of getting rid of the disability imposed 
by s. 20, [p. 841, col, 1.] i 

Seconda Uivil Appeal from a decision of 
tke District Judge, Birbhum, modifying the 
decision of the Munsif, Second Court, 
Rimpurhat, , 

Mesara. Bijoy Kumar Bhattacharjya, 
Panchanan Ghosé and Gunendra Krishna 
Ghose, for the Appelisnts. 

cMr, Anil Chandra Roy Choudhuri for 
Syed Nasim Alt, for the Respondents, 

Graham, J .—Tais is an appeal by the 
plaintiffs from a decision of the District 
Judge of Birbhum modifying a decision 
of-the Munsif, Second Oourt, of Ram- 
purhat and arissa out of a suit for rent 
for the period 1827-1330 B. S, in respect 
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of ten different holdings described in the 
echedule to the plaint. The defence set 
up in regard to four of these jamas describ- 
ed as chha ja, jha, and ena was that there 
was no relation of landlord and_ tenant, 
while as regards the remaining six jamas 
the plea was taken that the rate of rent had 
been illegally enhanced in contravention of 
the provisions of s,29, Bengal Tenancy Act, 
and that the plaintiffs could only recover 
rent in respect of them at the admitted 
rates. The trial Court found that the 
four jamas were included in the plaintiffs’ 
estate and that the relation of landlord 
and tenant existed. As regards the 
remaining six jamas it found that, with 
the exception of two, viz, ka and uma, 
they did not contravene 8. 29, Bengal 
Tenancy Act. As to ka the Mungit found 
that the original rent was Rs. 5-26 per 
annum, while the rent claimed was 
Rs. 6-2-174 gandas, and that it, therefore, 
contravened s. 29. Similarly as regards 
uma the finding was that the original 
rent was Rs 2-4 0 whereas the rent claimed 
wes Rs. 1046. The Munsif accordingly 
gave a decree in respect of these two 
holdings at the admitted rates. On appeal 
by the defendants the District Judge 
dismissed the appeal as regards the four 
jamas chha, ja, jha end ena on the ground 
that they had not been included ia a 
Road Cees Return filed by the plaintifs 
some years previously end that as a cor- 
requence no suit would Jie under s. 20, 
Uees Act (Bengal JX of 1880). 

The plaintiffs filed a cross objection es 
to joteska and uma which was dismiesed, 
the District Judge holding in agreement 
with the Munsif that a decree passed ina 
suit in the year 1850 was a nullity. A decree 

- WAS). therefore, given in respect of these 
two jotes at the rates admitted by the 
defendants. The plaintiffs have now 
preferred this second appeal and two 

one have been taken on their behalf. 
is contended, firstly, that the Court. of 
Appeal below erred in law in holding that 
the compromise decree of 1890 did not operate 
as res judicata and in treating it as a nullity. 

Secondly it has been urged that under 
B. 20, Cess Act, the Plaintiffs were preclud- 
ed from realising rent in respect of the 
four jamas chha, ja, jha and ena, With 
regard to the first contention we are of 
opinion that it is well founded and must 
prevail. We have no hesitation in hold- 
ing that the compromise decree of 1890 
operates as res judicata, and in support of 
che view which we take may refer to recent 
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decisicns of this court Ishan Chgndra v? 
Moomraj Khan (1) and Nawabzada Muham- 
mad Hossain v. Khana Kazi (2). The District 
Judge bas referred in his judgment to the 
former of there cases but preferred, as be 
himeelf expresces it,to follow an earlier deris- 
ion reported as - Surjeeg Saran: Lal 
v. Dukhit Maht® (8) ås -this latter 
case vas referred to in the suksequent decis- 
jon reported as Ishan Chandra v. Moomraj 
Khan (1), and ae there had in the interval 
been a Full Bench decision Hriday 
Nath Roy v. Ram Chandra Barma (4) which 
hed shaken the decisicn in Surjeeg Saran 
Lal v. Dukhit Mahto (3), we think that the 
District Judge should have followed the 
later decisions. la tha ease reported in 
Mukammad Hossein v., Khana Kozi (+) 
the Fall Berch decision was expr:esly 
referred to erd was mentioned as resson 
fcr not following the previous decision 
reported es Surjeeg Saran Lal v. Dukhit 
Mahto (3). With regard to the second 
contention the terms of s. 20; Oess Act 
seem to be explicit. The four jotes chha, 
ja, jha and cna were not entered in the 
plaintiffs’ return under the Oess Act (Ex.A), 
and, that being so, the plaintiffs were 
debarred under that section: from cuing 
for rent in respect of them. The words 
in the cection are “suing for, or recover- 
ing.” It seems clear, therefore, that the 
inclusion of the holdings in question was 
a condition precedent not only. to the re- 
covery of rent but to the institution of a 
suit for rent so far as they were concern- 
ed. What then are the fecte? The relevant 
facts are that Road Ce3s? Return Lad been 
filed by the plaintiffs as far back as 1905 
at the time cf the last Revaluation and 
that Return did not include the jamas in 
question. The plaintiffa were precluded 
therefore from suing for the rent of these 
jamas. 

On behalf of the appellants two con- 
tentions have been put forward in this 
connexion Firstly, it is argued that, as 
the point was not taken in the written 
statement, it cught not to have been en- 
tertained, and secondly, it has been urged 
that in any case the defect, if any, was 
rectified by the filing of the supplemen- 
tary return in which theee four jamas were 


(1) 97 Ind, tor Ti; A. I. R. 1926 Cal, 1101; 30 ©. w 
N. 940; 45 0. L 

(2) 113 Ind. Gis 570, ALR, 1038 Oal. 606. 

(3) 18 Ind. Cas. 809; 17 O. W. N. 496. 

(4) 58 Ind. Cas. 806; A. 1. R. 1981 Qal. 34; 48 Cal, 
138 (F. B.); 31 O. L, J. 482; 24 O. W. N. 723 (F. B.) 
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included. As regards the first contention 
“it appears to be correct that the point 
was not°raised in the pleadings, but it is 
clear from a passage in the judgment of 
the Munsif at page 3of the paper-book 
that the point was taken, and it is a point 
which goes to the root of the matter and 
affects jurisdiction. The second contention 
ie, it is plain, based apon an erroneous 
view of the facts. The supplementary cess 
return was filed before the Collector on 
17th March, 1926, during the trial of the 
suit, and the copy of that Return was 
filed on 20th August, 1926, in the lowar 
Appellate Oourt. That copy was never 
filed. in the trial Court, and the Munsif 
had, therefore, no knowledge of any such 
return. A supplementary Return filed not 
only not before the institution of-the suit 
but after the suit had been disposed of 
and ‘after an appeal had been filed could 
not have the effect of getting rid of the 
disability impoged by s. 20 of the Act. 
.There is no substance, therefore, in these 
contentions, 

It was further strenuously argued that 
it could never have been intended by the 
Legislature to deprive the owner of bis 
right to recover rent by suit, and that 
even assuming that there was any disabi- 
lity by reaeon of failure to include the 
jamas in the Return, that disability was 
removed by the subsequent filing of the 
supplementary Return. In support of 
this view an analogy was taken from s. 
78, Registration Act, and in conjunction 
therewith reference was made to the case 
of Abdul Khan v. Meher Ali (5). But the 
two cases are not on the same footing, 
and there is danger in applying an analogy 
borrowed from another Act. In the case 
of the Registration Act the defect is of 
a formal character, whereasin the case of 
the Cess Act it is something more than that 
the purpose underlying 6, 20 of the latter 
Act being apparently to impose a die- 
ability upon those who evade cess by not 
making a true return, . Moreover, as al- 
ready stated, the omission was in this in- 
stance not made good during the pendency 
of the suit, but in the appellate stage. 
The result, therefore, is that the appeal 
succeeds upon the first contention as re- 
gards the effect of the compromiee decree, 
and fails upon the other point. The 
judgments and decrees of the courts below 
are accordingly set aside and in lieu there- 
of we direct that the plaintifs’ claim stand 
dismissed in respect of the four jotes 

(5) 26 Oal, 712, ` - 
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chha, ja, jha and ena, and bé decreed in” 
repect of the remaining sir -jotês at the- 
rate claimed by the plaintiffs. The áp=' 
pellants will get three-tifths of the costs: 
througaout, and the respondents the re-. 
maining two-fifths, 

Mitter, J.—I agree with my learned 
brother in the conclusion he has arrived: 
at on both the points urged before us by. 
the appellants. With regard to the first- 
point taken, namely, that the -courts be- 
low erred in law in regarding the com- 
promise decree which was passed in Rent 
Suit No. 1298 of 1890 as a decreas’ made: 
without jurisdiction and in granting- to 
the plaintifis a decree not at the rate 
arrived at by the compromise büt- at the 
rate admitted. by tae dafendants,: the còn- 
tention of the appellants {seem to be well 
founded and must prevail. The com- 
promisa decree, it is said, ‘contra. 
vened the provisions of s. 29, Bengal 
Tenancy Act inasmuch as the rent which 
was -agreed to was in excess of more than 
2 annas in the rupee and this was in 
respect of the holding which was an 
occupancy holding carrying a money-rent, 
In a previous case, namely, in the case 
of Mohammad Hossein Chowdhury v. Khana 
Kazi (2) it was held by me (Mullick. J., 
concurring) that a compromise decree 
passed in contravention of the provisions 
of 8. 29, Bengal Tenancy Act cannot ba 
treated in a subsequent suit -between the 
same parties as without jurisdiction and 
a nullity but is operative and binding 
until vacated by appropriate proceedings: 
It was argued on behalf of the respond- 
ents that a compromise decree cannot 
be placed upon a higher footing than a 
mere agreement of the parties and that 
same infirmity which attaches to an agree- 
ment would attach also- to an agree- 
ment which has merged in a decreeofa 
court, That may be conceded. But the 
questioa still remains that a compromise 
decree is to be vacated by appropriate 
proceedings within the time prescribed 
under the Limitation Act. The compro- 
mise .decree is as much binding between 
the parties as a decree on contest. That 
was laid down so far back asin the-year 
1895 in the case of South Amercian & 
Mexican Co., (6). It operates as an estop- 
pel by judgment in the same way as a 
decree on contest. So long as this com- 
promise decree is not vaeated it is bind- 
ing as estoppel between the parties. - That 

(6) (1895) 1 Oh, 37; 64 L. J, Oh. `- © l We 
L. T.-594; 48 W, R. 131, Mak b KG i 
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being so, the courts below were wrong 
jn not decreeing rent in respect of the ka 
and ena jotesat the rate claimed by the 
plaintiffs on the basis of the compromise 
decree in the suit of 1850. 
With regard to the seccnd point taken 
I agree that the contention of the appel- 
lants must fail. Section 20, Cess Act (Act 
IX of 1880) operates as a bar to the 
plaintiffs realising rent in respect of the 
four gctes chha, ja, jha and ena, It is 
argued on behalf of the appellants that 
p. 20 cannot take away a right which 
exists independently of any provision of the 
Cess Act, Itis said that admittedly the 
plaintifs are proprietors of the estate 
undef which the tenancies are situated 
and thatit is his right as a proprietor 
that entitles them to get rent and s. 20 
merely imposes a bar which may be re- 
moved at any stage of a proceeding 
whether in tke course of a suit or in the 
ccurse ofan appeal arising from the suit 
J am’ unable to dccept this contention for 
the Jangusge cfs. 20 suggesta that every 
holder of an estate or tenure in respect of 
which a return has been made as required 
by the Oess Act shall be precluded from 
suing for or recovering any rent whatsoever 
unless it be proved that the holding or 
tenure for the rent of which the rent is 
claimed was created subsequently to the 
Jodging cf auch returr......in casce where 
-the -holdings have not been mentioned in 
the return filed. In this cace Road Cess 
Return which was before the court wae filed 
in the year 1905 and it is conceded that 
that return which wes filed long prior to 
the institution of the suit did not contain 
apy mention of the four jamas in question. 
This point was raised before the court of 
first instance which overruled the conten- 
tion of the defendents on the ground that 
the omission might have been due to in- 
advertence. Whatever the reascn for the 
omission might be the strict provisions of 
e. 20 render it impossible for the plaintiffs 
10 sue for recovery of rent unless it is 
established that in the return filed before 
the.institution of the suit these holdinge 
were mentioned. It will not certainly bar 
- the plaintiffs’ right to recover rent for all 
time to come if the plaintiffs can place 
before the court in any subsequent pro- 
ceeding Road Oess Return which would 
include these holdings. Butin the present 
case before tke court of first instance no 
return other than the return of 1905 was 
exhibited, Therefore, the court had not 
before it any dccument in the nature of 
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Oees Return which contains a mention ofo 
these holdings For these reasons as I 
have already eaid, I agree with my learned 
brother in making the order which he has 
made, 


N/a. Appeal partly allowed, 


MADRAS HIGH COURT. 
Appeal Against Order No. 244 of 1930, 
October 12, 1952, 

Vi NKATASUBBA Rio AND REILLY, JJ. 
ANNADANA JADAYA GOUNDAR 
— DEFENDANT— APPELLANT, 

Versus 

KONAMMAL AND ancTRHER— . 
Fu.int re:—Rg P npenta, | 

Contract Act (IX of 1872), ss. 188, 184, 185— 
Applicability to surety for restitution of property 
taken under decree—Consent order against principal 
debtor—Whether binds surety—Question of construc- 
tion of bond—Release of principal debtor expressly 
reserving rights against surety—Iffect of—- 
Consent order giving time to principal debtor-— 
Discharge of surety. | 

The true test as to whethera surety is bound 
by aconsent order made against the principal 
debtor is whether such an order is excluded by 
oris outside the scope of the surety bond. In 
the absence of any special stipulation in that 
behalf, there is no ground for limiting the 
liakility only to a decree passed after contest. 
Appunni Nair v. Isack Mackadon (i) Haji Ahmad 
Karim v. Maruti Ravji (2) Jia Bai v. Johar Mull 
Bothra (8) and Tatun v. Evans (4), relied on Sami Iyer 
v. Ramaswamı Chettiar (5) distinguished. - 

Therule that a surety is released when the 
principal debtor is discharged docs not apply 
to a case where the very agreement to discharge 
the principal debtor contains a reservation of 
rights against the surely. Murugappa Mudali v. 
Munuswami Mudali (6) and Mahamedalli Ibrahimji v. 
Lakshmibai Anant Palende (7), referred to. 

Butif a consent order provides for pcstponed 
payment ofthe amount being paid by instalments 
the surety is discharged from his obligations 
unless the arrangement expressly provides that 
the creditor could proceed against the surety in 
the meantime. Abdul Gafur v. Mannalal Agarwala (8) 
Kunjlal v. Batuk Prasad (9) and Bowsfield v. Tower 
(10) referred to Rouse v. Brad Ford Bau King Co, 
(11), distinguished, 

Section 135 of the Contract Act does not in 
terms apply to a security bond executed for 
restitution in execution fora decree. But ss. 133, 
134 and 135 of the Contract Act and some of 
the following sections embody equitable principles 
which have long been established in England, 
anda surety can claim the protection of those 
principles in such proceedings. [p.{855col }2.] 

Appeal againstan oraer of the District 
Court of South Arcot dated the 27th 
January 1930 and made in O, M. P. No. 288 
of 1¥2y in Miscellaneous Petition Register 
No. 736 of 1924in O, 8. No. 13 of 1916, 


Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant, 
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e Mr.C. S. Venkatachariar, for the Res- 
pondent. e 

Venkatasubba Rao, J.—This is an 
appeal against theorder refusing to make 
the surety, the respondent (Anganna Reddi) 
liable in execution. The facta may be 
briefly stated. A lady by name Konammal 
obtained a decree againgt one Aunadana 

`Jadaya Goundar for possession of a jagir 
aud an appeal was preferred by the latter 
to the High Oourt. Konammal was allow- 
ed to execute the decree pending the appeal 
on her furnishing security. A security 
bond was thereupon executed by four 
sureties, inclujing the respondent Anganna 

Reddi. The material portion of that bond 
runs thus:-- 

“Wae hereby undertake that the Ist plaintiff 
(Konammal) will restore the jagir which she had 
taken delivery of in execution, that she will act 
according to the decree of the Appellate Court, that 
she will pay whatever amount she is liable to 
pay in accordance with the appellate decree in 
connection with the said jagir, that if she commits 
default in so paying, the amount that she is liable 
to pay may be realised fromthe properties hereby 
given as security.” 

Ia the appeal Goundar succeeded and 
got back from Konammal the jagir in 
question by way of restitution. ‘Then he 
applied also by way of restitution for 
payment of mezne profits. But without 
sny inquiry by the court, Goundar and 
Konammal entered into a private arrange- 
ment asto the claim to the mesne profite. 
To this proceeding the surety Anganna 
Reddi wasfnot a party. The amount 
claimed in respect of mesne profits wes 
Rs 33,(00, but by the arrangement the 
profits were fixed at Rs 20,0U0 and it was 
agreed that Goundar should receive to- 
wards thisamount Rs 9,000 odd standing 
to the credit of Konammal in court and 
that the balance of Rs. 10,000 odd should 
be paid by Konammal within a period of 
two months, In default (then follow the 
important words) Goundar should take 
execution proceedings against the immov- 
able properties which were offered as 
security by the sureties The agreement 
then goes onto say: “All reliefs which 
the petitioner prays for in this petition 
have been settled by the aforesaid arrange- 
ment.” An order was made by the court 
on the 10th September, 1926 embodying this 
compromise, It is alleged by Goundar 
that towards the amount due under tha 
order, namely Rs. 10,000 odd, one of the 
Sireties subsequently paid Rs, 5,000, and 
he zov claims in execution the balance of 
R=. 5050, odd against Anganna Reddi, the 
respondent. It is not disputed, though 
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the instrument is not happily worded in 
this respect, that the claim to mesne 
profits by way of restitution is covered ‘by 
its terms. 

Anganna Reddi contends that the claim 
made by Goundar in respect of mesne 
profits was an extravagant one and that the 
compromise and the order based thereon 
were collusive and fraudulent. Whether 
it is open to Anganna Reddi to raise this 
plea in these proceedings, is a question 
which does not arise in the view I have 
taken, 

Three points have been urged by 
Anganna Reddi, thesurety, who contends 
that his liability under the surety bond 
has become extinguished. First, he says 
that, the order made not being after 
contest but by consent, he is not bound by 
it. Thereis no forcein this contention. 
The true test ir, whether a consent order 
is excluded by, or is outside the scope of 
the surety bond. As held in Appunti 
Nair v. Isick Mackadon (1) in the absence of 
any special stipulation in that behalf, 
there is no ground for limiting the liability 
only to a decree passed after contest. The 
same case points out that, if there has 
been collusion between the plaintiff and 
defendant in obtaining the decree, the 
surety isnot without remedy. The same 
view was taken in Haji Ahmad Karim v. 
Maruti Ravji (°). The learned Judges 
observe, whether acompromise as such is 
or is not excluded by the terms of a 
surety bond, is a question of fact in each 
case, As acompromise was notin terms 
excluded from the surety bond, they held 
that the surety was bound by the com- 
promise, although it had been entered into 
without his- knowledge. In this Bombay 
case, Appunni Nair v. Isack Mackadon (|) 
was spproved and followed. This: view 
receives support also from Jia Bai v. Johar 
Mull Bothra (3). In that case Rankin, O. J í 
considers at length Tatum v. - Evans (4), a 
decision cited for the contrary position, and 
points out how it is clearly distinguishable. 
The agreement there was the resultof an 
elaborate arrangement embracing a great 
many different matters, and it would bo 
impossible to hold that the surety, when Łe 
entered into the bond, bound himself in 
the expectation that such an arrangement 

(1) 53 Ind. Oas. 367; 43 M. 272; 37M. L. J. 435; 
10 L. W. 533, 

(2) 128 Ind. Cas. 903; 55 B.97; 32 [Bom, LP, 1385; 
A I. R. 1931 Bom, 105. 

(3) 139 Ind. Cas. 815; 36 C. W, N. 749; Ind. Rul, 


(1932) Oal. 656; A. IR. 1932 Cal 858; 59/0. 1450, 
(4) (1885) 54 L, T, 336, 
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would-be made. In other words, the 
question in each case is, would the terms 
-ofthe-bond reasonably wariaat that the 
arrangement-come to by consent was or 
WAB not-within the contemplation of the 
‘parties. ?c: Some cases where a different view 
chae:been taken have been cited tous, and 
Lado notithink it necessary.to refer to them. 
„This contention. of Mr. Venkatachari, the 
»puretyss: Counsel, must be overruled. 
=. Becondly;-it is argued for the surety that 
-under r the- consent order the principal 
= debter-having been- discharged, his own 
obligation has become. extinguished. Under 
.the.,.order quoted above, on Konammal. 
failing to pay the balance of Rs. 10,000 odd 
-in'two.months- the {creditor's remedy. is 
confined to proceeding .against the surety: 
in: other words-the creditor has ebandoned, 
bia remedy- against the principal debtor. 
It-igon the strength of. this clause that 
ha contention has been put forward that 
the surety’s liability has become extin- 
- guished. -But Mr.) Sesha Ayyangar, the 
Tearned Counsel for Goundar urges that 
.there is a well-recognised, exception to 
the rule that the.surety is released when 
the principal debtor is discharged and that 
on the factsof thiscaseit is the exception 
| andnot the rule that applies, This argu- 
;, ment is clearly -well-founded . The rule of 
:law.that the. discharge of the principal 
debtor necessarily carries with ‘it the 
__Telease.of..the surety is founded on this 
: principle :.it. would be’ a fraud on the 
. principal debtor, for the creditor to release 
„ him from liability,if the latter were then 
.. able to: proceed -against the surety, who in 
ep his.turn might sue-the principal debtor and 
a thus-render the alleged -release nugatory. 
‘*(Halebury’s “Laws of England, Vol. XL, 
. 8.1056.) See also.Sami lyer v.. Rama- 
«swami, Chettiar (5). .at the bottom of 
.< page: 177*.--But if the deed releas- 
- -ing the principal debtor itself contains 8 
~ reservation of remedies against the surety, 
thè release is reduced to a mere coven: 
ant-not- tosue. See Halebury’s éLaws of 
. England. Vol, XV same section. The rule 
- as.well asthe exception fare very clearly 
stated in-the following passage.in Rowlatt 
on Principaland Surety, Second Edition, 
‘page 260: ` : ee i! ae 
= “The doctrine .under. which a surety is dis- 
éharged'- by an arrangement on the part of the 
creditar either not to sue, or to give time to the 
principal `*+'debtor, resting as it does upon the 
principle that otherwise a fraud would be committed 
upon the- principal, does not apply if it is made 
(5) 72 Ind. Oas. 194; 44 M. L. J. 171; 17 L. W. 473; 
(1923) M. W. N. 253;.A. I- R. 1923 Mad. 340. oe 
*Page of 44 M. L., J.—|Hd.] © ` 
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a condition of the agreement that the rights of thee 
creditor to sue or receive the mene% from the 
surety are reserved; for, in that case the principal 
takes the indulgence upon the footing that he 
must continue exposed to-a claim at the instance 
of the surety,and the arrangement becomes one the 
observance of which does not involve the .sus-" 
pension of any right of the surety. The surety is, 


The principle ês this: if a creditor 
agreesto discharge the principal debtor, 
it would bea breach of the agreement so 
entered into, for the creditor to pursue 
his remedy against the surety, for the 
latter would in his turn enforce his remedy 
against the principal debtor and-thus the 
creditor's agreement to diecharge’- would 
be rendered inoperative; but if: the very 
agreement to discharge the principal debtor 
contains's reservation of rights-against the 
surety, the agreement cannot operate as 
an absolute release, for the obvious 
reason that the principal debtor has 
notice that the creditor's remedies 
against the surety are preserved and that 
the latter's right of recourse against him is 
not extinguished. The following passage 
from White and Tudor expresses this idea 
very clearly and concisely: 

“A release, with a reservation of rights-against the 
sureties, operates as a covenant not to sue between 
the creditor and the debtor and does not release the 
sureties And language importing an absolute 
release may beconstrued asa covenant not to sue the 
principal debtor, when that intention appears, leav- 
ing the debtor open to any claim of relief at the 


instance of his sureties" White and Tudor’s Leading 
Cases in Equity Vol. II, page 544. 


See also Murugappa Mudali v. Munu- 
swami Mudali (6), and the notes to s. 135 
of the indian Oontract Actin Pollock and 
Mulla’s Commentaries. In this case there 
is such a contract for reserve against the 
surety, and itis the exception and not the 
tule that applies. I cannot therefore ac- 
cept Mr. Venkatachari’s contention that the 
surety's liability became extinguished on 
this ground. = 

But the third contention of Mr. Venkata- 
chari; the one accepted by the lower Oourt, 
must prevail. By the terms of the order 
passed on the arrangement come to by con- 
sent, Konammal was given two. months’ 
time for the payment of the -alanceof the 
amount declared tobe due. For the surety. 
it is contended that this giving of time has 
had the effect of dischargiig him. Oan 
this compromice be regarded as having 
teen within the contemplation of the surety 
when he executed the security bond? .He 
agreed under itto pay whatever amount 
might be found due; that is to say, the 


(6) 54 Ind. Cas. 758; 38 M. L. J. 131; (1920) M. 
W.N. 178; 11 L, W, 248. ris - 7 


‘therefore, not discharged.” 
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payment became due on the date it was in 

e due course ascertained. It was held in 
Mahomevalli Ibrahimji v. Lakshmibai 
Anant Palande (7), that a compromise pro- 
viding for the payment of the decretal 
amount by instalments had tie effect of 
discharging the surety, the test laid down 
being, is the compromise consistent with 
the obligations whigh the surety had 
undertaken to discharge ? 

Kemp, A. C. J., observes : 

“His (surety’s, rights against the debtor are pre- 
judiced by this compromise, and, I think, it can fairly 
be said that such a compromise was not one which 
was contemplated by him when he entered into the 
suretyship.” 

. There are observations in the judgment 
of Kemp, A. O. J., to the effect that the very 
fact that the decree was one passed on con- 
sent had the effect of releasing the surety. 
I have already said that I take a different 
view on this point but I agree that if an 
arrangement provides for postponed pay- 
ment or for the amount being paid by 
instalments, the surety ie discharged from 
his obligation. Abdul Gafur v, Mannalal 
Agarwala (8), and Kunjlal v. Batuk Prasad 
120 Ind. Oas. 552 (9), support this view. Tae 
observations of Rakio, O. J, in Jia Bai v. 
Joharmull Bothra (4) already cited are obiter 
In an old English case Bowsfield v, Tower 
(10), heard by four Judges, the head-note 
.runs thus ;— 
“Ifa plaintiff accepts from the principal defendant 
“a cognovit whereby he giveshim time for payment 
‘by instalments, he thereby discharges the bail, unless 
they are parties to the arrangement.” 

Gibbs, J., observes, 

“I was of counsel in the cause in the Court of Kings 
Bench in which. it was lately ruled, that by giving a 
cognovit payable by instalments, the bail were dis- 
charged, by analogy to the cases where a creditor, 
by giving. time to the principal, discharges the 
surety.” 

The principle that a contract by acredi- 
‘tor to give time to the principal debtor 
discharges the. surety is well recognised. 
The reason of the rule is this: the surety is 
entitled at any time to require the creditor 
to callupon the principal debtor to pay off 
the debtor himself pay off the debt and 
when he has paid it off he igs at once entit- 
led to sue the principal debtor, and if the 
creditor has bound himself to give time to 
the principal debtor, the surety cannot do 


either the one or the other of these things . 


until the time so given has elapsed: (See 
Rouse v. Bradford Banking Co, (11), and 


(7) 124 Ind. Cas. 227; 5t B. 118; 31 Bom, L. R. 1442; 
A. I. R. 1930 Bom. 122; Ind. Rul. (1930) Bom. 259. 
(8) 93 Ind. Cas. 988, A. I R. 1927; Cal 239. 
(9) 120 Ind. Oas. 552; ind. Rul. (1930) All. 72. 
(10) (1812) 4Tauntom 454; 128 E. R. 405. 
(11) (1894) 2 Oh. D 75. 
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White and Tudors Loading Oases in 
Equity, Vol. II, page 539, 

Mr. Sasha Ayyangar argues that in this 
case also the rule does not apply, as thera ia 
a contract for preserve against the surety, 
The question is: Isthere any reservation 
of rights as contended? If the arrange- 
ment, which said that Konammal was given 
two months’ time, had also provided that 
Goundar could proceed against the surety 
in the meantime, there would then have 
been a reservation and Mr. Sesha Ayyan- 
gars contention would have been right. 
But the consent order, far from containing 
any such reservation, says in terms that 
only in the event of Konammal failing to 
pay within the two months, the surety could 
be proceeded against. The facts of the pre- 
sent case bringit within the rule as to the 
giving of time and not the exception relat- 
ing to the reservation of rights. I must 
uphold therefore the third contention of 
the surety,and, agreeing with the lower 
Court, hold that he is not liable. 

In the result, the appeal fails and is dis- 
missed with costs, 

Reilly, J.—I agree that we must 
uphold the learned District Judge's order 
for the reason given by him, that by the 
consent order made between Plaintiff No. 
1, Konammal andj Defendant No.1 on the 
10th Saptember 1926, tims was given to 
Konammsl to pay the balance of the 
Rs. 29,000 fixed for mesne profits and that 
therefore the surety was discharged. The 
learned District Judge has said that this 
is so under s. 135 of the Contract Act. Mr, 
Sesha Ayyangar is right in contending 
that 6.135 of the Contract Act does not ap- 
ply to this case. This is not a case to 
which the provisions of the QWontract Ac’ 
directly apply. But ss. 133, 134 and 135 
of the Contract Act and some ofthe follow- 
ing sections embody equitable principles 
which have long been established in Bog- 
land, and I have nodoubt that a surety can 
claim the protection of these principles in 
such proceedings as these. So long eg» as 
1735 in Rees v. Berrington (U) a creditor 
gave time to the principal aebtore, and, 
when they did not pay io the time so giveu 
instituted an action against the surety, the 
surety preferred a bill in the Oourt of 
Ohancery prayiag for an injunction tha: 
the action should be stayed, and Lora 
Loughborough, L. O., held that he wags 
clearly entitled to such an injunction on 
the ground that his rights had been inter- 
fered with behind his back by granting 

(12) (1795) 2 Ves. Jur, 540; 3 R.R. 3. 
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time to the principal debtors, That prin- 
ciple—that the granting of time without 
the consent of thesurety to his principal 
discharges the surety in such a case—has 
been reiterated very many times. But, ae 


: Mr. Sesha Ayyangar pointed out, there is 


one exception to it. If, though time is 
granted by the creditor to the principal 
debtor by agreement with him, nevertheless 


. under that -agreement the creditor’s right 


to proceed at once against the surety is 
reserved, then, 88 pointed out by Page 
Wood V. O; in Webb v, Hewitt (13) the 
surety is not discharged, the reason being 
obviously that the creditor may proceed at 
once against the surety and -the eurety in 
his turn may proceed at once against the 
principal debtor. Mr. Sesha Ayyangar 
suggests tlat this is such acase.- In the 
consent order made on the 10th September 
-1£26, it is provided that the balance of 
Rs. 10,000 shall be paid to the petitioner, 
-4,e, Defendant No. 1 by Konamwmal within 
a period of.two months: :in default the 
-petitioner shall take execution proceedings 
against the immovable property charged 
as eecurity, Mr. Sesha Ayyangar urges 
that we should interpret that es meaning 


- that; although Defendant No. -1 was not to 


prcceed against the principal debtor, 


. ,Konammal, fortwo monthe, his rightto 


proceed against the surety at once was 
reserved. In myopipion it is impossible 
-to interpret the order in that way. 
The order gives two months’ time to 


- .Konammal and provides, not thatjdefend- 


ant: No. 1 may at once proceed sgainst the 


‘security but that he may proceed against the 


security in defaultof payment by Konam- 
mal within, thcse two months. Itis clear 


| -therefore, I think, that the right of the 


¿creditor to proceed- at once against the 
.pecurity :or the surety in spite of time 


P being given to the principal debtor was 


: all to Konammial. 


-not reserved in this case, and the exception 
to the rule in regardtogranting time to 
the principal debtor does not apply 
here, 

Mr. Besha Ayyangar however contends 
‘that in this case there was no extension of 
time,.there was really no giving of time at 
Itis quite true that we 
have not in this case a definite time fixed 


“byccntract, which was afterwards extend- 
:- ved. >But does that take this case out of the 
ssvrule-about the giving of time ? What the 
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discharge personally whatever’ was even- 
tually decided to be due in: connection e 
with the decree to be made in’ respect to 
the jagir, if Konammal failed to. pay it. 
That must mean that they undertook to 
pay whatshe might be found liable to pay 
and to pay it when she was found so liable. I 
do not think it is possible to attach any other 
reasonabls meaning,to their undertaking. 
In this particalar case it was found and 
settled by the consent order on the 10th 
September 1926 that what she was liable 
to pay was Rs. 20,090 out of which Rs 8,900 
was to be paid from money which shehad 
deposited in court. But, instead of her 
being made liable to pay the balance at 
Once, she was given by the consent order 
—that is in effect by the creditor, Defendarft 
No. 1—two moaths' time to pay it, It is 
impossible, I think, to suggeat seriously, 
when the matter is fully considerad, that 
the sureties were not injuriously affected by 
that postponement, by the allowing of two 
months to Konammal after hər disability 
had been finally fixed, provided that the 
order meant in effect,as I have no dcubt 
it meant, that the sureties or their proper- 
ty could not be proceeded against for the 
balance during these two months and they 
in turn could not proceed against Konam- 
mal during those two months, It is obvious 
that during these two months Konammal 
would be at liberty to secrete any mov- 
able property orto make away with her 
property in other manners, if she 
wishes to doso. And there has been an 
allegation in this case that she did 
during that time draw Rs. 4,000 from 
court end put it away somewhere, 
That allegation has not been proved: but 
at any rate it illustrates the way in which 
the sureties’ interasts might be very se- 
tiously affected by Konammal being given 
two months’ time as she was in this 
:Case, 

There is one other point taken by Mr, Sesha 
Ayyangar, to which I may  refer.. He 
quoted an Irish case, Provincial Bank v. 
Cussen (14) asan authority toshow that 
‘tthe rule about a surety being ditcharged 
when time is given tohis principal debtor 
does not apply when that is done by a 
judicial act with the consent of the 
creditor, Now that, if I may Bay so, is 
not either fully or accurately the -effect 
of that case. But Ido not think it necec- 


-so sureties. undertook in this case. wes to dis- 

.iecharge out of the.property which they gave 

4. aB security ‘and if that was not enough, to 
. (18) (8185) 7 Kay. & J. 438; 112 R. R. 224, 


sary to discuss that case at length because 

it arose in connection with bankruptcy pro- 

ceedings, where obviously very different . 
(14) (1886) 18 Ir. L. R, 382. 
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_ Considerations apply. And imoreover the 
` æder, which was made on the 10th Sep- 
tember, 1826, in this case, though made 
with the consent of the creditor, was not 
in my opinion a “judicial act” in the 
in the sense suggested by Mr, Sesha Ay- 
yangar, in connection with this Irish 
case. There was acompromise bstween the 
two parties concerned and on the face of 
it a perfectly lawful compromise, All that 
the court had to do was to accept the 
compromise and make an order according- 
ly. There was in no sense an adjudeating 
between the parties. There is really not 
much meaning in calling that a “judicial 
act” nor do I thinkit of any use to try 
to show that for that reason the orderso 
mbade was not one to which the priacipl- 
es in regard to the discharge of a surety, 
which we have been discussing in this 
case, apply. 
: That is really sufficient for the disposal 
of this case, as we uphold the decision of 
the learned District Judge on this objec: 
tion of the surety. Bat as my learned bro- 
ther has mentioned, another question has 
been argued before us at considerable 
length, Among the objections raised in 
the surety’s counter-statement in the 
District Court was one to the effect that 
as Konammal was raleased altogether by the 
consent order oftha 10th Ssptembar 1926, 
the surety was thereby discharged. Oddly 
‘enough at first sight, thelearned District 
Judge in enumerating the three points 
actually pressed before [him at the hear- 
ing of the case does not mention that 
objection atall. It was suggested by Mr. 
Venkatachari for the surety that the learn- 
ed Judge wes mistaken in supposing that 
the surety did not intend ,to press that 
pointin the case. Cartainly the learned 
District Judge does not say that the point 
was given up, but he does not enumerate it 
among the points prassed before him, and 
he says, nothing whatever about it in 
his judgment. It wasa point for serious 
.discussion, if the surety thought fit to 
press it, though, as we have found, 
.could succesd on a narrower point. 
words of tha consent order have already 
been quoted in part. Oo the face of it 
the order provides that Konammal should 
pay the balance of Rs 10,000 within two 
months and thatin default of herso doing 
defendant No.1 should take execution 
proceedings against the immovable pro- 
perty offered as security by bringing it to 
sale in pursuance Yof the charge created 
overit, But after that there is another 
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sentence, which itis suggested is of con- 
siderable importance, namely, “All reliefs 
which the petitioner prays for in this 
petition have been settled by the afore: 
said arrangement.” It isurged that, tak- 
ing those three provisions together, Kon- 
ammal was entirely released if she did 
not bappeo to pay within the two months 
and the result of that would be that the 
surety must have bsen discharged. Now, 
it must ba noticed that the order contains 
no explicit release of Konammal. If there 
isa release we have to find it by implica- 
tion, And on theother hand there is en 
explicit statement that in default of pay- 
ment by Konammal defendant No. lis to 
proceed in execution against the property 
charged as security. In the absence of 
avy explicit release of Konammal and in 
tha facs of the definite statement that de- 
fendant No. 1 is to proceed against the pro: 
perty given a3 security I cannot interpret 
the provision that ‘all reliefs which the 
petitioner prays for inthis petition have 
been settled by the aforesaid arrangement”, 
as meaning that Konammal was released. 
On the other hand, we have here someth- 
ing even more than reservation of the 
right to proceed against the security in 
spite ofthe supposed release. Even if the 
language of the order was clearly in its 
literal meaning a release of Konammal 
nevertheleas, if a right to proceed against 
the charged property or against the sure- 
ty was reserved, then ths surety would 
not be discharged. Here we have some- 
thing even more serious against the sure- 
ty namely anexpl'cit statement that de- 
fendant No, L is to proceed against 
the charged property, As my learned 
brother has pointed out, even if by 
agreement thereisan explicit release of 
the principal debtor by his creditor, when 
that is combined with a reservation of the 
creditor's right to proceed against the 
surety, that does not discharge the surety. 
The effect of such an agreement with such 
a reservation is that the principal debtor 
egress that the liability of the surety 
shall continue with the corollary that the 
right of the sursty to exact his remedy in 
turn fron the principal debtor also con- 
There 


tinwes. are many authorities 
for that, such as Kersley v. Cale (15), 
Bateson v. Golsing (.6), Cragor v, 


15) (1846) 16M. & W.128;16 D.J. Ex, 115; 
pie) Ges | x. 115; 73 


(6) (1871) 7 O. P. 9,41 L. J. O. P. 53; 85 L. T 


564; 20 W. R. 98 
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Jones (17). The principle behind both 
the rule regarding the granting of time 
to the debtor and the rule regarding the 
release of the debtor is the same. If by 
agreement between the creditor and the 
principal debtor without the surety's 
Consent the surety’s right of recourse 
against the principal debtor is destroyed 
Or impaired or interfered with, then the 
surety’s liability goes and the surety is 
discharged but the reservation to the 
creditor of a right to proceed against the 
eurety in either class of cases prevents 
the discharge of the surety, as with the 
reservation the surety’s right of recourses 
against the principal debtor also is preserv- 
ed. In this case we cannot find, when we 
examine the matter carefully that Konam- 
mal was released by the consent order of 
the 10th September 1926; and even if part 
‘of the wording ofthe order had implied 
that, the provisions regarding execution 
against the security would make the release 
ineffective, That very probably explains 
why this particular point was not urged 
with any persistence before the learned 
District Judge. | : 

But the other point remains that time 
was given to Konammal and thereby the 
surety was discharged. - a 

I agree that this appeal should be dismiss- 
ed with ccats, a 

N. K Jà. Appeal dismissed., 

(17) (1878)8 Ex. 81; 42 L. J. Ex. 68; 28 L. T. 36; 
21 W. R. 408. ` : 


CALCUTTA HIGH COURT. 

Second Oivil Appeal No. 2316 of 1929, 

June 18, 193). f 

8. K., GHose, J. 
NAGENBALA DASEE—P tii ntire— 
: APPELLANT 

; versus 

_ SRIDAM MAHATO AND oTHEss— 
: DEFENDANTS— RESPONDENTS. 

| Bengal Tenancy Act (VIII of 1885), ss. 29, 118— 
Wood to be supplied—Suit on compromise decree— 
If suit for rent—Res judicata—W atver—A greement 
‘to supply wood—Whether contravenes ss. 29, 113— 
Compromise in contravention of the sections embodied 
in decree—Binding effect on parties, 

A claim based on a compromise decree by which 
certain tenants bound themselves to supply to 
their landlords a certain quantity of wood annually 
from the jungle lands of the mouza is a suit for 
rent within the meaning of s. 3, cl. (5), Bengal 
Tenancy Act-of 1885. 

If a party does not put forward a plea _ of res 

_ judicata, he must be taken to have waived it and 
to have intentionally invited the court to decide 
the case on the merits and a compromise decree 
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subsequently passed isbinding on the parties. 
Rajani Kumar Mitra v Ajmaddin Bhuiya (L), 
relied on. ; s. 
“Where by the terms ofa compromise%he tenant’ 
agreed to supply a quantity of wood in- addition to 
the rent reserved and the status of the tenant was 
also raised : te 

Held, thatthe compromise did not’ contravene: 
either s. 29, or 8.113 of the Bengal Tenancy Act.. 
Tayefa Khatun Chowdhurani v. Sarnadhan Kumar. 
Sen Rai (6) and Rampadarath Singh v. Sohra 
Koeri (7), referred to.® i : 

Although an enhancement of rent might be in - 
contravention of the provisions of s. 29, Bengal 
Tenancy Act, if the compromise by which the en- 
hancement was effected is embodied in a decree, it 
operates as an estoppel by judgment. Ishan Chan- 
dra v. Moomraj Khan (2; Krishna Lal. 
Sadhu v. Pramila Bala Dasi (4) and Girish Chandra 
Singha v. Mahamed Rausan Mian (5), followed, Sarjug- 
sharam Lal v, Dukhit Mahto (3), dissented from. [p. 
859, col 1] Py 

Second Oivil Appeal against the décree 
of ths District Jadge, Midnapur dated the 
3rd July, 1929. 

Messrs. Panchanan Ghosh and Durgadas 
Ray for the Appellant, 

Mr. Pramathanath Banerji, for the Res- 


pondents. 


Judgment —This litigation has come 
to this court under the follo singjcircumstan- 
ces. There isa tenure held by certain Kala- 
muris, who gave an ijara to one Surabala 
and subsequently to the plaintiff, Under 
this terure, there is an under-tenure held 
by the Mahato defendants. The suit lands 
are in Mouza Barasole, which is incluied 
within the under-tenure. In 1907 the 
‘Record of Rights was finally published 
and therein the defendants were recorded 
as under-tenure holdersin respect of the 
‘lands of Mouza Barasole, at a rental of 
Rs. 118-140. Surabala, the then 
waradar, brought arent suit in 1909: and 
obtained decree at therate of Rs. 118-14-0, 
In 1910, the present defendants brought 
title suit—Title Suit No, 200 of 1910—in 
order to have the rent decree ‘set aside. In 
that suit, there was a compromise by which 
the parties agreed that the rent for the 
under-tenure would be Rs, 118-140, and 
that, on account of the jungle-land the 
defendants would supply 15 cart-lcads of 
sal and other kinds of wood for fuel annual- 
ly. Thereafter the plaintiff brought Rent 
Suit No.2274 of 1922, consolidating the 
claim for rent in respect of the aforesaid 
cash amount and of the wood. 

The court held that the two claims could 
not beso consolidated and that in respect 
of the claim for wood, the plaintiff was 
to seek for remedy in a regular civil suit, 
Then the plaintiff brought’ Money Buit 
No, 3383 of - 1925, claiming supply of- wood 


- 
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forthefjungle lands for 1330 and 1331 
B.B. Iashat suit, there was again a com- 
promise, by which it was settled that, instead 
of wood being supplied as fixed by the 
compromise decree in Title Suit No. 200 
of 1910, the defendants would supply 8 
cart-loads of sal and 7 cart-loads of other 
kind of wood. The- suit was accordingly 
decreed in terms of this é0mpromise, Then 
the plaintiff brought the present Suit No. 
524 ‘of 1926, claiming wood for the years 
1332 and 1333 B S. The defence denied 
the finding of the solenama aa aforesaid 
and also alleged undue influence. But the 
denial was not seriously pressed and undue 
influence-' was also not proved. The fur- 
ther defence was that the contractto supply 
wood as aforesaid wasillegal and wholly 
void. The Munsif took this view and held 
that, by this contract, there was an enhance- 
ment of rent contrary to s. 113, Bengal 
Tenancy of Act, and it was in the nature 
ofan abwad, In that view, the Munsif dis- 
missed the suit. An appeal was taken 
tothe District Judge, But he held that 
the suit was based on a contract and as 
the léarned Munsif hal Small Oause Court 
powers up to Rz, 250, the appeal was in- 
Gompetent.. Againet that judgment, the 
plaintiff has filed this second appeal and 
also an application under s. 115, Civil 
Procedure Oode. Both these matters are 
before me. 

. The first question is whether the learn- 
ed Judge in tae Court of Appeal below ia 
right in holding that the suit is not a 
suit for rent. If the suit was for rent 
then the decision of the learned Judge 
was. wrong andthe appeal should have 
been heard by him on its merits. Now, the 
present claim is based on the compromise 
decrees made in the aforesaid suits in 1910 
and 1925 respectively. Theterms of the 
first compromise Ex, 2 show that the tenants 
bound themselves to supply to their land- 
lords so much sal and other wood annual- 
ly from thejungle lands of the mouza, 
It cannot be gainsaid that this is rent even 
in. the restricted tense of cl. 5 ofe. 3, 
Bengal Tenancy Act of 1885. Obviously 
it was something deliverable in kind by the 
tenant to hislandlord on account of the 
use or occupation of the land held by the 
tenant. As against this, there are some 
observations in the judgment (Ex 4) of the 
rent appeal arising cut of Rent Suit No. 
2274 of 1922, There it is remarked as 
follows:— 


-Ţ7 “As to 15 cart-loads of fuel, Lfully agree with the 


conclusion arrived at by the lower Court, It is 
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clearly notrent not being amalgamated with rent 
and payable in kists. If the plaintif can at all 
recover it,he must seek his remedy in a regular 
civil Court and notin arent Court.” 


It may be that this only decides that 
the claim on account of the supply of 
wood is not rent in respect of the same 
holding, of which the cash rent of 
Rs, 118 14 0 ia payable But even assuming 
that there wasa clear decision that the 
claim was not one of rent, it can have no 
effect as res judiczta against the plaintiff 
because the parties later on came to an- 
other compromise (vide Ex. 1) dated 14th 
September, 1925, and this was embodied 
in the decree of 2lat October, 1925, By 
this compromise the tenant bound himself 
to supply 8 cart-loads of sai and 7 cart. 
loads of other kinds of wood annually. 
It has been held thatif aparty does not 
put fcrward a plea of res judicata, he must 
be taken to have waived it and to have 
intentionally invited the court to decide the 
case on the merits: see the case of Rajani 
Kumar Mitra v. Ajamaddin Bhuiya (1). 

The question that next arises is whether 
this claim for the supply of wood is law- 
fully payable or deliverable. The trial 
Court held that it was not, The learned 
Advoca‘e for the appellant has contended 
that this position is not tenable in view 
of the fact that the compromise has merged 
in the decree. I consider that this argu- 
ment must prevail, because I feel that [ 
ought to follow the decision ia the case of 
Ishan Chandra v. Moomraj Khan 
(2), which dissented from the case 
of Sarjugsharan Lal v. Dukhit Mahato 


(3). The former case has been fol- 
lowed in the caso of Krishnalal 
Sadhu v. Pramila Bala Dasi (4) 


and in a still later case namely that of 
Girischandra Singha v. Mahammad Rausan 
Mian (5). In this last case, it was held that 
although an enhancement of rent might 
bein contravention of the provisions of g, 
2), Bengal Tenancy Act, still, since the 
compromise by which the enhancement 
was effected was embodied in a decree, it 
operated as an estoppel by judgment, 
Batevea spart from this question, it seems 
to methatitcannot be eaid that the stipula- 
tion as to supply of wood which was 


(L) 114 Ind. Cas 129; A.I R 1929 Cal. 163; 48 0. 
J. 577 


(2) 97 Ind. Cas 770; A. I. R 1926 Cal. 110:; 30 
O. W. N. 940; A. I R. 1926 Gal, 1101; 45 OL. J 


21. 

(3) 18 Ind. Cas. 808; 17 O.W. N. 496. 

(4) 114 Ind. Cas. 658; A. I R.1928 Oal. 518; 55 G, 
1315; 32 C. W. N. 634; 47 O. L. J. 587. 

(a) 141 Ind. Oas. 819; A. I. R. 1933 Cal. 66, 
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effected by the compromise was illegal in 
view of 6. 113, Bengal Tenancy Aci, 
and wasinthe nature of an abwab. The 
rent was enhanced by the Record of Rights 
in 1907 and the compromise took place in 
the suit of 1910, But the terms of the com- 
promise show that the status of the tenancy 
was bring raised. The tenancy wass tem- 
porary one but by the compromise, it was 
stated that therent would not be enhanc. 
ed nor would the tenant be liable to pay 
additional rent for any increase of area, 
The learned Munsif observed that there was 
really no occasion for enhancement of rent 
only three years after the previous enhance- 
ment of 1907, But that could not prevent the 
parties from coming to such a compromise 


in the suit of 1910. Tae learned Munsif - 


further observed that the revenue offiser 
might settle a higher rent at the time of 
the next settlement, a3 the mouza in ques- 
tion was within Government khas mahal. 
But that again could not prevent an arrange. 
ment from being binding as between tha 
tenant and bis under-tenant. ` 

On this point ses the case of Tayefa 
Khatun v. Surendrakumar Sen (6). 
That in these circumstances, e. 29 ors. 
113, Bengal Tenancy#Act, has no application 
derives support from the case of Ram- 


padarath Singh v. Sohrai Koeri 
(), which I think applies to 
the facts of the present case, In 
any case as the learned Advocate 


for the appellant has pointed out, the later 
compromise of 1925, was certainly more 
than 15 years after the previous settlement 
of 1907. This compromise was embodied 
in a decree andit is upon this decree that 
the present claim is based. On thess 
grounds 1 think that it must be held that 
the present suit is one for recovery of rent. 
‘Consequently there was an appeal to 
the District Judge. I therefors, reverse 
‘ths decision of the lower Aspellate 
Oourt and remand the case for hearing 
on merits. The present appeal is allowed 
with costs. No order is necessary on the 
application, 
N/A. 


(6) 133 Ind. Oas. 99; A. I. R. 1982 Cal. 165; 59 O. 
26: 530 Ld. 518: 350. W. N. 806; Ind. Rul. 
(1931) Cal. 627. 

(7) 52 Ind. Čas. 20; 4 P. L, J. 687; (1920) Pat, 114; 
2 U. P.L. R. (Pat) 66. 


Order accordingly. 
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CALCUTTA HIGH COURT. 
Oivil Appaal No. 105 of iva}, 
April 11, 1932. l 
RANKIN, O. J. AND OOTELIY, J, 
NARAYAN SINGH SUNDAR SINGH— 
APPELLANTS 
GETSUB ` 
ATTAR SINGH MOAL SING H— 
RE PINDENT. g 
Presidency Towns Insolvency Act (II[Iof 1909), 33. 22, 
28~Public examination of debtor—Whether canbe 
dispensed with—Scheme of aomposition—Contents 


of. 

. The public examination of a debtor -in court, is 
not a thing to be lightly depensed with, though 
the court may have power to do so under the Presi- 
dency Towns Insolvency Act. 

A composition in the absence of public examina- 
tion in a case where the debts arae large, is not 
consistent withan efficient administration of tha 


Act. 

The duty of the Official Assignee and of the 
court is to see that adjudications are nob annulled 
unless the conduct of the debtors has been such 
as to entitle them to sucha course, and the court 
is satisfied that it knows what the assets and liabili- 
ties really are. : 

In a scheme of composition presented by debtors 
they should set out in the scheme itself what their 
assets are aud what their scheme of composition 
is; and ifthe assets areto be vested ina trustee 
or trustees, there must be a statement to that 
effect and, ifthe trustee or trustess are to guarantee 
so muck money to the creditors, there must bè a 
proper statement tothat effect also, 


Mr. Sudis Chunder Roy, for th» Appel- 
laate. | 
Mr. S. Ghosz, for the Respondent, 


Rankin, © J.—In this case it appears. 


that three persons presented their own 
petition in insolvency on. lst August, 1930. 
They did not even file their schedule of 
affairs till 3lat March, 1931. O2 the same 
day they filed a proposal of composition. 
That proposal is said to mean a good many 
things which are not properly stated. In 
itself itcontains no information whatever 
excəpt that there is a hope that the 
creditors will bə paid five annas in the 
rupee.: From what fund they will be paid 
there is nothing io it to tellus. There is 
a statement that certain people are very 
respectable and are prepared fo ab as 
trustees and are also prepared to furnish 
security to the satisfaction of the Court. 
The composition is not a scheme at all and 
ought not to be ragarded as a szheme, 
Farther details, howaver, ara to ba obtain- 
ed from other documents. It seems from 
the Official Assignee’s report that these 
insolvents have incurred debt at least to 
the extent of Rs, 1,50,000. There are 
certain new creditors, who have come in 
but who are not included in the schedule, 


w 


1933 


e The probable assets set out in the schedule 
of affairg amount to Rs. 17,000 of good 
outstandings and Rs. 14,0L0 is described as 
bad outstandings. Apparently a sum of 
Re. 15,C00 has been collected by the Official 
Assignee and it appears that the money 
required in order to pay five annas in the 
rupee is Rs, 57,759-12 2. The creditors for 
some reason or other apfear to have accept- 
ed the scheme; but what they thought they 
accepted I do not know. 

The main objection -on the part of the 
appellant before us is that this insolvency 
has been annulled before any inquiry what- 
ever has been made by public examination 
into the debtors’ conduct and affairs, I 
would like to say that, although there may 
be power underthe Act, to dispence with 
the public examination of a debtor, ina 
case where a composition is being proposed, 
it is a very strong thing to dispense with 
the public examination. The rules of this 
Court anticipate that public examination 
should be held in all these cases. In my 
judgment a composition in the absence of 
public examination, in a case where the 
debts are large, is not consistent with an 
efficient administration of the Act, In the 
present case the scheme is extremely in- 
formal, htzy and uneatisfactory, and, apart 
from that, there has been no investigation 
such as could possibly show what the real 
assets of these debtors were. It is alleged 
that they are keeping back certain pro- 
perties. There msy be something in it 
or there msy not be; but there has been 
no investigation into the matter; and 
until there bas been an investigation no 
creditor can know whether it is his in- 
terest to accept the scheme of composi- 
tion. The duty of the Official Assignee 
and of the court is to see that these 
adjudications are not annulled unless the 
conduct of the debtors has been such as to 
enable them to such a course, and the 
court is satisfied that it knows what the 
assets and liabilities really are. 

In my judgment the appeal must succeed 
and the order complained of must be set 
aside. As- the debtors desire it, we make 
an order to the effect that the public 
examination of the debtors isto be held 
as soon as may be convenient to the 
Registrar in - Insolvency. The next time 
the debtors apply for composition, they 
must take a great deal more care in setting 
out in the scheme itself, what their assets 
are and what their scheme of com- 
position is; and if the assets are to be 
vested in a trustee or trustees there must 
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be a statement to that effect and, if the 
trustee or trustees areto guarantee so much 
money to the creditors, there must be a 
proper statement to that effect also. In 
my judgment the precent appeal muet 
be slowed and the creditor will have leave 
to add his costs of this appeal to his proof 
of debt 
Costello, J.—I agree. 


N/A. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 

À _ SIONER’S COURT. 
Criminal Revision No. 327 of 1631. 
November 25, 1931. 

BUBHEBAR, A.J. O. 
EMPEROR— 
versus 
DUKALHA—Acoosep. 

Criminal trial —~Punishment—Principles—Enhance- 
ment of sentence—Principles relating to—Criminal 
Procedure Code (Act V of 1898), 8. 562—Releasing 
on probation of good conduct—Principles. 

Where on account of some domestic quarrel, the 
accused caused some superficial bruises to his wife 
by branding her and he was convicted under s, 324, 
Penal Code and sentenced to a fine of Rs. 10 only, 
and the Sessions Judge recommended enhancement 
of sentence : 

Held, that the accused did not deserve deterrent 
punishment as he used the branding as a sort of 
chastisement to make his wifeobey him and that 
the correct method of dealing with the case was to 
deal with the accused asa first offender under the 
provisions of s. 562 of the Oriminal Procedure 
Oode by releasing him on probation of good con- 
duct rather than by inflictingupon him any punish- 
ment of fine or imprisonment, but considering the 
fine imposed not to be a deterrent sentence, the 
court did not setit aside. i 
_ The High Court will notenhance the sentence 
in any and every case in which an accused person 
may have been punished too leniently, but only 
where the punishment appears to be so grossly and 
entirely inadequate as to involve a {failure of jus- 
tice. |p. 862, col. 2.] 

The principal object of punishment ought to be 
not merely the prevention of offences but also the 
reformation of the offenders, Punishment would 
indeed bea greater evil ifits effects in a given 
case are likely to result in hardening the offender 
into repetition of the crime with the possibility of 
irreparable injury to the complainant instead of 
improving the offender. [ibid.] 

Criminal Revision against an order of the 
Naib Tahsildar and Magistrate, Second 
Olisa, Raipur, dated the 2¥th June, L¥3l. 

Order. `This is a referenco by the Ses- 
sions Judge, Raipur, for enhancement of 
sentence. The Dukalha Ohamar, a lad of 
16 years ofageof Mouza Saguni in the 
Raipur District wason his own admission 
convicted by Mr. Bhonsle, Magistrate, 
Second Class, Raipur, under s. 324, Indian 
Penal Oode, and sentenced to paya fine 
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-of Rs. 10 or in default to undergo simple 
imprisonment for 15 days. The facts found, 
in the words of the trying Magistrate, 
were these; 

“The complainant is the wife while the accus- 
ed Dukalha isthe husband in this case. The ac- 
cused went to field having orderedhis wife to do 
some work. On return from the field the accused 
found that work ordered was not done. The ac- 
cused became enraged andhe burnt the complain- 
ant's person in two or three places and this gave 
rise to present case. 

* * * * * x * 


The accused does not deserve deterrent punish- 
mentas the accused used this branding asa sort 
ie chastisement so that his wife may obey 

im." 

The Assistant to the Oivil Surgeon who 
was examined as the first witness for the 
prosecution in answer to the court des- 
cribed theinjuries in these wcris:— 

_“The skins were superficially burnt and they were 
simple injuries They would have taken at least 10 
days toheal up.” f 

The Sub-Divisional Magistrate having 

considered the punishment ‘‘absurdly 
light” reported the case to the District 
Magistrate whocalled upon the trying 
Magistrate for an explanation which was 
furnished in these words:— 
_ “The accused belongs toa Satnami sect which 
is considered most uneducated and backward people 
in Chhatisgarah. These people who are also .called 
Ohamars, dre more or less like jungly people, ‘ Thus 
these people have very little common sense to judge 
the gravity of offences which are done at 
times by them. 

The accusedis merely a boy aged 18 years be- 
longing to the sect as described above. 

_ In these days of financial stringency even small fine 
is considered too much by the poor people like ac- 
cused who can hardlyearn Rs. 5 monthly i. e. 
I have deprived the accused of his two month’s 
bread. ; 

_ Had the practice of branding been very common 
in this tract then certainly deterrent punishment 
would have been quite justifiable but it is not 


O., 
For the reasons stated above I was rather prompt- . 


ed to inflict small [fine which I considered to be 
sufficient punishment for such: accused” 

‘This explanation appardntly satisfied the 
District Magistrate who tnok no further 
action in the matter beyond rebuking the 
Magistrate verbally which the circumstan- 
ces of the case did not call for. 
But the Sessions Judge took up the matter 
and made the following report to this 
court under s. 438 of the Code of Oriminal 
Procedure : 

“It is submitted that the punishment imposed 
is grotesquely inadequate. The Magistrate has offer- 
ed to the District Magistrate explanation for the 
inadequate sentence but it is obvious that the 
true explanation lies in the mentality of a Magistrate 
who thinks it a venial offence for a Inusband to 
brand his wife when heis displeased with her. 
It is recommended that the-sentence he enhanced 
to six months’ rigorous imprisonment. And it 
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is most respectfully suggested thatthe High Court 
in no uncertain term express their abhorrence 
of the idea thata man who is displeased with his 
wie, may be expected to chastise her or torture 
er. 

It is now generally acknowledged that the 
priceipal object of punishment ought to 
be not merely the prevention of offences 
but also the reformation of the offender. 
An amount of severity might be quite ap- 
propriate in certain cases which might be 
quite uncalled forin others. Punishment 
would indeed be a greater evil if ita effects 
in a given case are likely to result in 
hardening the offender into repetition of 
the crime with the possibility of irrepar- 
able injury tothe complainant instead of 
improving the offender. Itis undoubtedly 
with thisidea that the Legislature has re- 
cently enlarged tho score of s.562of the 
Oriminal Procedure Uode, giving the 
courts vast diecretionary powers-in dealing 
with the first offendera with so much - 
leniency asto withhold inflicting upon 
them any punishment at all, in the first 
instance. It may benoted that s. 324, 
Indian Penal Code, provides for the alter- 
native punishment of fine also which in the 
case of persons in the position of the ac- 
cused, es described by the trying Magis- 
trate, is itself adeterrent form of punish- 
ment. Itis evidently erroneous to assume 
that a sentence can never be adequate un- 
less itis of imprisonment. 


Judged in the light of these principles the 
course taken by the trying Magistrate in the 
prevent case is not, in my opinior, open to 
condemnation as his immediate superior 
officers seem to imagine. While fully 
agreeing with the learned Sessione Judgs 
that the chastisement of an) indisciplined 
and recalcitrant wife by her husband must 
becondemned as abhorrent in the extreme, 
Iam not prepared to endorse his view that 
the punishment imposed upon the accused 
in the present case is so “grotesquely in- 
adequate” as to necessitate enhancement 
to6 months’ rigorous imprisonment, In 
Empress v. Phagya (1) it was even observed 
that, “It should be understood that this. 
court will not enhance the sentence in any 
and every case in which an accused person 
may have been punished too leniently, but 
only where the punishment appears to be 
so grcsely and entirely inadequate as to in- 
volve a failure of justice.” With these ob: 
servation I am inrespectiul agreement and 
the principle enunciated therein has, in 
practice, been invariably followed by this 


(1) 9 OP LR. 4, 
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ĉourt ;in dealing with cases that come up 
for enhancement, 

The facts of the present case are almost 
identical with those of Emperor v. 
Bhaiyalal (2) which had comeup before me 
from the Nagpur District, There as here, 
the ac3sused, a raw youth of about 
20 years of age, belonging to a low and 
morally undeveloped caste had also brand- 
ed his young wife and was awarded a sen- 
tence of fine only, The case was reported 
by. the District Magistrate for enhancement 
of sentence, I allowed the parties to com- 
pound it as the circumstances clearly point- 
ed out that sending the accused to Jail 
might not only have hardened the offender in 
repeating the crime after his discharge but 
might also have possibly ruined the whole 
life of the innocent girl wife. Apart from-the’ 
fact- that the accused in the present case 
is 18 or 19 years of age and belongs to an 
equally low and morally undeveloped caste 
the learned District Magistrate has, in my 
opinion, given 8 very sound and cogent ex- 
planation, in answer tothe present rule, 
asto why he himself refrained from 
making a reference for enhancement of 
sentence in the present case. Thisis what 
the District Magistrate states;— 

“As always happens insuch cases any enhance- 
ment of the sentence on the lines suggested by the 
learned Sessions Judge is bound to recoil on the 
head of the poor wife. It is almost certain that 
if her husband goesto Jail he will be outcasted, 
the responsibility for which will be put at her 
door. She will moreover be subjected to social 


torture from which it isimpossible for any court 
to protect her.” 


Even ia the most advanced countries 
savage assaults by husbands upon their 
innocent wives committed under the infla- 
ence of drink are not generally punished by 
imprisonment in the first instance but are 
dealt with by the infliction of fines or by 
binding over the accused to keep the 
peace and be of good behaviour. 


In my opinion, therefore, the correct 
method of dealing with a case like the pre- 
sent “is to deal with the accused as a first 
-offender under the provisions of 8. 562 of the 
Criminal Procedure Code, by releasing him 
on probation of good conduct rather thau 
by inflicting upon him any punishment of 
fine or imprisonmenat.; But since the 
fine imposed in the presént case is, accord- 
ing to the trying Magistrate, so heavy that 
it “deprived the accused of his two montha’ 
bread”, I deem it a sufficiently deterrent 
sentence and do not consider if necessary 


(2) 118 Ind. Cas, 681; A. I. R. 1929 Nag. 278; 30 
Or, L., J, 960; Ind, Rul. (1929) Nag. 281. 


RAMLAL V. OFF. 28°1GNEE Ci CALOUTTA, 


863 


to set it aside and pass an order under s. 
462 of the Criminal Procedure Coce, which 
otherwise I would have done, 

N/a. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 96 of 193L.- 
February 1, 1932. 

Rankin, O. J. anD O. O. Guoss, J. 
Malik RAMLAL— APPELLANT 


versus 
OFFIOIAL ASSIGNEE or OALOUTTA 
AND OTHERS— RESPONDENTS. 

Insolvency—Order of adjudication by two courts— 
Act of insolvency in regard to second order first in 
time—Property, whether vests according to first order. 

Where two different courts have passed two orders 
of adjudication upon the same person, the adjudi- 
cation order which is priorin time vests the property 
of the insolvent although the act of insolvency in 
the second case was prior in time to that in respect 
of which the first order was made. Official Assignee 
of Madras v. Official Assignee of Rangoon (1) applied. 

The Advocate General, Messrs. S. N. Ba- 
nerjee and S. B, Sinha, for the Appellant. 

Mr. Gregory, for the Official Assignee. 

Messrs. A. K. Roy and Sambhu Baner jee, 
for the Raspondents. 

Rankin C. J.—Thisis an appeal by 
one Malik Rsmlal who is stated to have, on 
4th February, 1930, present:d a petition in 
the Delhi Oourt for adjudication of the firm 
of Tulsidas Kissendayal and on whose pe: 
tition the Delhi Oourt made an order of 
adjudication against these parties on 13th 
February, 1930, At the time these proceed- 
ings were initiated and taken to comple- 
tion the position was that the debtors had 
committed an act of insolvency under the 
Presidency Towns Insolvency Act on 4th 
January, 8 petition in ineolvency had been 
presented against them in Oaleutta and this 
court in Oalcutta on 17th January, had 
appointed the Official Assignee interim 
Receiver of their assets in Oalcutta, Delhi, 
Karachi and elsewhere. On the 15th Feb- 
ruery, that is, two days after the date of 
the adjudication order of the Delhi Court, 
this court made an adjudication order, In 
these circumstances, an application was 
made by the Official Assignee to the Delhi 
Court for an order under 8. 36, Provincial 
Insolvency Act, that that court should 
cancel the insolvency proceedings pending 
befors itself or stay those proceedings. 
That application was dismissed by the 
Delhi Court. A Oalcutta creditor had at 
or about the same time presented a similsr 
application which application kas not yet 
been disposed of by the Delhi Court, In 


A 


„erty in his hands. 


864 


these circumstances, the Official Assignze 
in Qalcutta who had taken possession of 
certain Calcutta properties as interim Rs. 
ceiver applied to the learned Judge on the 
criginal side sitting in insolvency for 
a direction whether the estate should stay 
under his own management or whether the 
proceedings ought to be carried on by the 
Offisial Recaiver, Delhi. | 

The learned Judge before whom it first 
came made an order and directed thata 


copy should be sent to the Judge of the. 


Insolvency Court in Delhi and to the 
Receiver. Nothing happened as a result of 
that and, on lst September, 143i, another 
learned Judge exercising the insolvency 
jurisdiction of this court directed the Offi- 
cial Assignes to take steps to sell the prop- 


directed the Official Assignee to appeal 


trom the order of the Delhi Oourt refusing 


to take action under s. 36, Provincial In- 
solvency Act. But Mr. Roy informs us that 
this latter course would be infruc:uous as 
the time of appealing has elapsed. : 

We have therefore to ssy whether the 
learned Jadge’s direction to the Official 
Assignee to sell the Oaleutta property in his 
bands should be allowed to stand. Now, 
it is true that under the Presidency Towns 
Insolvency Act,. the title of the trustee re- 
lates back to the date of the first avail- 
able act of bankruptcy having regard to 
the date of the petition and in this case the 
act of bankruptcy relied upon by the Oal- 
cutta petitioning creditor was prior to the 
adjudication order made in Delhi. It has, 
however, been decided in the case of Official 
Assignee of Madras v. Official Assignee of 
Rangoon (1) that the acjudication order 
which is priorin time vests the property 
of the insolvent regardless of the doctrine 
of relation back which might be applied 
in favour of the Official Assignee under the 
later order. In these circumstances it ap- 
pears to be plain that on 13th February, 
1930, the property with which we are con- 
cerned really vested in the Insolvency 
Court at Delhi or its Receiver and, in my 


. judgment, it was not in these circumstan- 


ces open to the learned Judge on lst Bep- 
tember; 1931, to give a direction to the 
Official Assignee here to sell the Calcutta 
property. : . P 

The position is of course that unless the 
proceedings under the prior adjudication 
order can be dislodged, the proceedings 
under the later order will have no effect 
and, if it does not seem necessary on this 
application to do more than deal with the 
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question whether the property should bb 
scld, I may point out that the ĉourse pro- 
vided by the Statute in the matter is simp- 
ly this that ifin the end the Delhi Court 
cannot be induced to set aside its own 
order or stay the proceedings thereunder, 
then it will be for this court on a proper 
application to cogsider whether it should 
not stay its own proceedings and annul 


its own adjudication under s. 22, Presidency 


Towns Insolvency Act. I do not think that 
we ought to mske any order under that 
section now. We will leave it to any per- 
son who may desire to have such an order 
to apply for it and obtain, if he can, 


having regard, in particular, to the fact -~ 


that the application by the Oalcutta credit- 
or in Delhi has not been disposed of, But 


“all that is necessary on the present appeal 


to say isthat we set aside that part of the 
order of the learned Judge by which he 
directed the Official Assignee to sell the 
Oalcutta property in his hands, The Off- 


‘cial Assignee will have his costs out of any 


assets that may be in his hards. Both Mr. 
Roy's client and Mr. Banerjee’s client will 
have liberty to add their costs in these 
proceedings before the learned Judge aid 
before us to-their proofs ia any adminis- 


-tration in this court. 


C. C. Ghose, J —I agree. 

N/A, Order set aside 

(1) 49 Ind. Cas. 210; A. I. R. 1919 Mad. 566; 42 
M.12]; 35 M. L. J. 533; 24 M. L. T. 455; 9 L. W. 
36. 


CALCUTTA HIGH COURT. 
Oriminal Revision No. 585 of 1934. 
August 4, 193). - f 
B. K., Ga s3, J. 
GANESH OHANDRA KHAN.& 
PETITIONERS 


versus i 
Tss CORPORATION or OALOUTTA 


OPPOEITE PARTY. : 

Criminal Procedure Code (Act V of 1898), 8. 248— 
Plea of guilty not properly recorded and denied by 
accused—Conviction based on such plea—Validity— 
Calcutta Municipal Act (III of 1988), s. 886+ 
Summons to answer charge under s. 886—O mission to 
mention place of occurrence—Validity of trial, 

Where evidence is not taken and a conviction 
purports to be based on a plea of guilty which is 
not recorded in accordance with the provisions of s. 
243 of the Oriminal Procedure Code, and the accused 
makes a denial of having pleaded guilty, the con- 
viction cannot be upheld. 

Where ina summons to answer a charge under s. 


Sons— » 


386 (1) (a) of the Calcutta Municipal Act, the-place 
‘of occurrence is not mentioned, such omission in 
itself is a material irregularity which would seriously 
mislead the accused, . 
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Messrs. Hiralal Ganguly and Satindra 
° Nath Chatterjee, for the Petitioners. 

Mr. Gopendra Krishna Banerjee, for the 
; Opposite Party, 

Judgment —The petitioner in this Rule 
is a firm carrying on business in lime and 
-its case is that since May 1931 the articles 
belonging to the firm had been stored at 
11, Neogi Ghat Stree» The owner of the 
firm one Ganesh Chandra Khan, resides 
at 75-B, Baghbazar Street, but nothing is 
“stored there. On 2nd J une, 1931, the firm 

applied to the License Officer of the Oal- 
cutta Oorporation for a license in respect 
of dealing in and storing of limeat No. 11, 
Neogi Ghat Street, and again applied on 
Ath June, 1931, to the Gealth Officer, Dis- 
trict 1 for a license as aforesaid. These 
‘applications have not yet been disposed of, 
But on or about 6th June, 1931, a summons 
was left at the residential house of Ganesh 
Ohandra Khan. In that summons thé peti- 
tioner firm was required to ans wer a charge 
made under s. 386 (1) (a), Oaleutta Munici- 
pal Act of 1923, for uang or attempting 
to use the premises No. 73 B, Baghbazar 
Street, for storing lime without license. 
The date of the offence was given as 2nd 
March, 1931, but there was no mention of 
premises No. 11, Neogi Ghat Street. On 
8th June Ganesh Chandra Khan appeared 
before the Municipal Magistrate. The 
Petitioner's case is that Ganesh stated to the 
Magistrate the aforesaid facts with regard 
to the two applications for a license in res- 
pect of premises No. 11, Neogi Ghat Street. 
But the learned Magistrate took it to be 
a plea of guilty and, after recording it as 
such he sentenced the petitioner firm to 
pay a fine of Rs.25. The petitioner firm 
alleges that Ganesh Ohandra appeared in 
person and not by Pleader, but that on 
taking a certified copy of the Magistrate's 
order he found that the place with regard 
to the offence committed was stated tobe 
11, Neogi Ghat Street. Thereupon the 
petitioner firm filed an application in this 
court and obtained a Rule on grounds Nos, 
1, 2, 3and 4 of the application. 

"Now it is quite clear from the summons, 
which was served on the petitioner firm 
and which has heen produced before me, 
that it is addressed to Ganesh Ohandra 
Khan and Sons, No. 73-B, Bagbazar Street, 
to answer a charge made against the firm 
under 8.386 (1) (a), Calcutta Municipal Act 
of 1923, in respect of premises “aforesaid”. 
The learned Magistrate in his explanation 
says that by mistake in the office the place 
of occurrence was not specifically mention~ 


141—109 & 116 
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ed in the summons issued. 1 should have 
thought that such «8 mistake in 
itself would be a material ir- 
regularity which would seriously mislead 
an accused in acase of this nature, But 
even this ‘explanation of the Magistrate is 
not correct. Then the learned Magistrate 
further says that no mention was made by 
the accueed during the trial of any petition 
for a license, but that subsequent inquiry 
showed that the accused had filed one peti- 
tion fora license to the Health Department 
on 5th June, 1931, and further that no peti- 
tion, dated Bad June, 1931, to the Licence 
Officer had been found to have been sub- 
mitted by the accused. This latter state- 
mentagain is incorrect. The learned Ad- 
vocate for the petitioner has filed 
before mea receipt showing that an appli- 
cation from this firm for a license was filed 
before the License Officer on 2nd June, 1931, 
The learned Advocate appearing for the 
opposite party was constrained to concede 
that this must becorrect, but he contended 
that this application was for ‘a license in 
respect for the year 1931-32 and not of the 
year 1930-31, This discrepancy in the year 
however was not amatter of much import- 
ance, As mentioned already, it is the peti- 
tioner’s .case that the firm only started 
storing goods at premises No, 11, Neogi 
Ghat Street in May, 1931. 

If he were permitted to establish this 
case there would have been no occasion for 
applying for a license for the year 1930-31. 
The learned Magistrate in his explanation 
submits that under s. 243, Oriminal Pro- 
cedure Oode, no evidence was necessary 
after the accused had admitted the charge 
against him. But that section of the Oode 
requires that the admission should be 
recorded as nearly as possible in the words 
used by the accused and, if he shows no 
sufficient cause why he should not be 
convicted, the Magistrate may convict him 
accordingly. In this case itis clear that 
the plea of theaccused was not recorded in 
accordancs with the aforesaid provision of 
the Oode, Having regard to the allegation 
in the petition which prima facie I am not 
prepared to disbelieve, it would ba unrea- 
sonable to suppose that the poetitioner 
actually pleaded guilty to the charge with 
respect to premises No. 11, Neogi Ghat 
Street, The Rule must, therefore, be made 
absoluie on the grounds on which it was 
issued. The conviction of the petitioner 
is set aside andthe fine, if paid, must be. 
refunded, 


N./A, Conviction set aside, 
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CALCUTTA HIGH COURT. 
Miecellaneous Cases Noe. 43 end 50 
of 1232, 
July 19, 1932. 
MaALLIK AND Remrsy, JJ. 
JITENDRA NATH GHOSH— 
PET: TION kis 
VveTSsUs 
OHIEF SEORETARY rto tran BENGAL 
` GOVERNMENT-— Orposita Parry, 
Bengal Criminal Law Amendment Act (VI of 1980), 
‘gs. 2, 8 (2), 4—The Act, if ultra vires of the Legislature 
—Detention—-Test to be applied—High Court's power 
to consider if Actis within powers of Legislature— 
Propriety of detention—Courts, if have power to deter- 
mine—Fraud on the Act or abuse of powers given by 
‘Legislature—Onus of proof—Order extending period 
of detention after Rule by High Court—Legality of— 
Foreign subject, liability under British Indian 
Laws. 
_ The Bengal Oriminal Law Amendment Act is not 
ultra vires of the Legislature inasmuch as an Act, 
providing for internment of suspected persons, affects 
neither the Habeas Corpus Act nor the Bill of Rights, 
and an Act providing for the detention of suspected 
ersons isin exactly the same position. Girindra 
Nath v. Birendra Nath (2), referred to. [p. 867, col. 
J 
The High Oourt can consider and determine whe- 
ther an Act passed by the Local Legislature is within 
its powers, butif an Act so passed is within those 
powers, it is not the province of the courtsto con- 
sider the propriety of such legislation, nor have the 
courts jurisdiction to alter or modify, in any way, 
the competent Acts of the Legislature. [p. 868, col, 


L 

Under the Act, for the detention of any person, the 
only test to be applied is whether in the opinion of 
the Local Governmentthere are reasonable grounds 
for such detention, and any detention under the Act 
where there are reasonable grounds in the opinion 
of the Local Goverment is legal, [p. 869, col. 1.] 

There isno right of appeal to any Court of Law to 
adjudicate as to the merits of any order passed by the 
Local Government, 4 
. The Oourts can, however, consider whether a person 
is ‘improperly’ detained, i. e., whether, although the 
forms of law have been observed, there has been a 
fraud onan Act or an abuse of powers granted by the 
Legislature. Buta petitioner alleging fraud or an 
abuse of his powers against him, must set out his 
case with the same precision asisessentialin alleging 
fraud against any other litigant, and his case fails 
unless he can establish it as pleaded. Hshugbayi 
Eleko y. Government of Nigeria 13) and In re, Sarno 
(9), referred.to. [p, 869, col, 2.] | | 

Ignorance of the law of British India does not 
affect the liability of a foreign subject arrested in 
British India. Such ignorance might be pleaded in 
mitigation of sentence,if he were convicted ofa 
crime, butaffords him no sort of privilege or im- 
munity. A foreign subject comes within the pur- 
view ofall Acts in force in British India, if he chooses 
to come into British India, unless indeed any such act 
specially exempts foreigners. There is no provision 
in International Law nor under any convention or 
treaty, which protects foreigners from the law of the 
land, once they enter into British India, A French 
subject cannot claim such exemption, [p. 867, col. 


“Where under an order under s. 3 (2), Bengal 
Criminal Law Amendment Act, the period of deten- 


JITENDRA NATH V, CHIR BEG, TO THE BEN, GOVT. 


1411, 0 


..tion of a certain person was extended and the final 
order for detention under s. 2 was made after the 
Rule had been issued by the High Oougt: 

Held, that there was no illegality in the procedure, 
Mr. Jitendra Nath Banerjee, for the Peti- 

- tioner. 

Messrs, Khundkar, Anil Chandra Roy 
Chaudhury and Nirmal Chandra Chakra- 
barty, for the Orown. 


e 

Rem fry,J.—This is a petition on behalf of 
Kali Obaran Ghosh praying for the issue of 
a writ of Habeas Corpus or for a mandamus, 
It appears from the petition that Kali 
Charan Ghosh was arrested and detained in 
the Presidency Jail on or about 10;h Febru: 
ary or 16th February, 1932. He claims to 
bea French subject and it is said that he 
was arrested near Serampur and that his 
brother, the present petitioner, was inform- 
ed on 16th February that Kali Obaran had 
been arrested under the Bengal Oriminal 
Law Amendment Act VI of 1930, Bengal. 
The petitioner states that in spite of in- 
quiries he had been unable to ascertain the 
grounds for this arrest, and has not been 
able to secure a copy of the warrant under 
which the detenu is detained, and that the 
detenu is a good and useful French subject 
and has never been convicted in a Court of 
Law. A rule was iesued on 28th April on 
the Superintendent of the Presidency Jail, 


to show cause why the body of the detenu - 


should not be produced in this court on 
ground No, l of the petiticn. That ground 
alleges that the arrest and detention of the 
said Kali Charan Ghosh 4 
“are illegal and neither arrest nor the detention 
are warranted by the British Indian or’ French 
or International laws or under the Oonstitutional 
and Criminal {laws of the British Dominions and 
Dependencies.” | | 


A counter-affidavit has been filed on behalf 
of tle opposite party, sworn by a Bube 
Inepector of Police, which seis out that, 
being duly authorized under s. 4, sub-s, 1, 
Act VI of 1230, he arrested the detenu on 
10:h February at Howrah station, and 
reported the fect to the Local Government, 
and committed him to the Presidency 
Jail, in accordance with the provisions of 
that Act. 

The affidavit seta out an order of the 
Leal Government of 23rd February, 1032, 
directing that the detenu be detained until 
the Yth March, and an order of the Local 
Government of the llith March, for his 
detention under sub e. 1, e. 2, Bengal Orimi- 
nal Law Amendment Act of 1930, which 
recites that in the opinion of the Govern. 
ment of Bengal there are reasonable grounds 
for believing that Babu Kali Oharan Ghosh 


1933 
is a person in respect of whom an order may 
lawfully be made under that section, An 
offer was made to produce the original 
orders if they were required. On behalf of 
the petitioner no request was made for the 
production of the original documents. 
It was not disputed that the detenu was 
a French subject. The matter was argued 
at length, and with commendable restraint 
and lucidity by the learned Advocate 
appearing for the petitioner and Oounsel 
appearing for the Orown. lt was not dis- 
puted that thiscourt had jurisdiction under 
s, 491, Criminal Procedure Code, and it 
was therefore unnecessary to consider any 
other Jaw under which this Court could 
isfue a writ of Habeas Corpus or a mand- 
amus. ; - 

For the petitioner it was argued theat the 
Government bad no power to arrest or 
detain the detenu asan act of State. But 
asthe Crown only claimed to have acted 
under the powers conferred by the Bengal 
Criminal Law Amendment Act, VI of 1430 
asamended by Act IF of 1932, it is unneces- 
sary to consider this argument. In this 
case the Local Government passed its order, 
on lith March, 1932, and Act IV of 1932 
came into force on 23rd March, 1932, and 
accordingly this case must be decided under 
Act VI of 1930 as it was beforethe smend- 
ing Act IV of 1:32 was passed, for; 6, Act 
IV of 1932 provides that any act done under 
the provisions of the Bengal Oriminal Law 
Amendment Ordinance, | 1931, shall be 
deemed to have been done undér the pro- 
visions of Act `VIöf 1930-as amended by 
Act 1V of 1932 agil this Act,“7..e, Act 
IV of’ 1932, had commenced on 29th 
October, 1931, but the order in this case 
was passed under s, 2, Act VII of 1930, and 
wss not passed under the Ordinance, In 
the other Rule, which was heard by consent 
at the same time, the only points of differ- 
ence are, that the order of the Local Governr- 
ment was made on lith May, 1932, and the 
Act applicable was Act VI of 1830 a3 
amended by Act IV of 1932, ahd the detenu 
is a British subject. ae 
“Keli Oharan Ghosh, though 2 French 
Subject, was arrested in British India. 
By the mere fact that he entered British 
India he made himself amenable to the 
laws of British India, There is no pre- 
sumption that he knew the law enforce- 
able in British India—the law makes no 
such absurd presumption—but ignorance 
of the law does not in any way affect his 
liability. thereunder. Such ignorance 
might be pleaded in mitigation of sen- 
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tence, if he were convicted of 8 crime 
but affords him no sort of privilege or 
immunity. A  foréign subject comes 
within the purview of all Acts in force in 
British India, if he chooses to come into 
this country, unless indeed any such Act 
specially exempts foreigners, The French 
law, as fares Tam aware, does not purt- 
portto give its subjects any privilege or 
immunity in foreign countries, nor would 
any such French law if it existed, be of 
apy avail in British India. There is no 
provision’ in International law nor under 


‘any convention or treaty, which protects 


foreigners from the law of the land, once 
they enter into British India. There- 
fore the position of Kali Charan Ghosh 
is exactly the same as far as Act VI of 
1230 ig concerned, as that of a British 
subject. 

It was argued that Act VI of 1930 was 
invalid inasmuch as it affected some Act 
of Parliament, and thereby contravened 
s. 80 B, Government of India Act. It was 
suggested that an “Act of Parliament’ in 
that section meant any proclamation or 
treaty. That is not the meaning of an Act 
of Parliament nor were we referred to any 
treaty or proclamation which this Act con- 
travenes. The Indian Act was said to affect 
the Habeas Corpus Act and the Bill of 
Righte, but apart from the fact that neither 
of theseare laws which form part of the 
law of British India, it is clear. from the 
‘decision in R, v. Halliday (1), that an Act 
providing for internment of suspected per- 
sons, affects neither the Habeas Oorpus Act 
nor the. Bill of Rights,and an Act provid- 
ing for the detention of suspected persons 
isin exactly the same position, Neither 
on authority nor principle, can it be main- 
tained that Act VI of 1930 in any way 
contravenes the Government of India 
Act: see Girindra Nath v. Barendra Nath 
(z), Under that Act the Local Legislature 
waa empowered within its sphere to pass 
such legislation ga it might deem necessary 
for the needs of the territories within ita 
jurisdiction, nor were its powers curtailed 
within its own sphere, it can modify or 
suspend, curtail or enlarge the rights and 
liberties of the peoples entrusted to its care, 
subject to certain safeguards. 

_ The next point argued was that under 
the provisions of the Bengal Criminal Law 
Amendment Act of 1930 and of Act IV of 

(1) (1917) A. O. 260; 86 L. J. K. B. 1119; 116 L T. 
417; 81 J. P. 237; 25 Cox, C. O. 650; 61 S. Jef 443; 33 
T. L. R. 336. $ ` 

2 102 Ind. Oas. 647; A. I. R.1927 Oal, 496; 54 O, 
727. 31 0. W: N, 593; 8 A, L Or, R. 121, 
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1932, the High Oourt has the power or 
possesses an overriding power, to deter- 
mine whether any person detained under 
ss. 2 or 4, was legally and properly detained 
and reliance was placed on e. 491, Criminal 
Procedure Code, and on the decision of 
the Judicial Committee in Eshugbayi Eleko 
v. Government of Nigeria (3). The High 
Court can consider and determine whether 
an Act passed by the Local Legislature is 
within its powers, but if an Act so passed 
is within those powers, it is not the pro- 
vince of the Qourts to consider the pro- 
priety of such Legislature, nor have the 
Courts jurisdiction to alter or modify in 
any way the competent Acts of the Legis- 
lature. Undoubtedly the Oourts can de- 
cide if any person was legally detained 
and whether he was a person to whom any 
Act of the Legislature could legally be 
applied, and whether in his case the Act 
was properly applied. As I have already 
said in my opinion it was within the 
powers of the local Legislature to enact 
this Act. The question whether the de- 
tenua concerned are legally detained under 
the Act depends cn the meaning of the 
Act. The Legislature had the power to 
determine whether any person should be 
detained only after his case had been tried 
by a Court of law, or after the question of 
his detention had been considered by some 
other authority. The relevant words used 
are : 


“When in the opinion of the Local Government 
there are reasonable grounds for believing" 


certain things about any person, he may 
be committed to custody in Jail. The 
plain meaning of these words is, that the 
only test to be applied is whether in 
the opinion of the Local Govern- 
ment thereare reasonable grounds. This 
view is manifestly the only possible view, 
for the Act proceeds to provide in s.9, that 
the case of each detenu shall be considered 
in a manner therein provided, by two 
Judges, who ara to report to the Govern- 
ment whether or not in their opinion there 
is lawful and sufficient cause for the order. 
Itis further provided by s, 2 that within 
a year the order shall be reviewed by the 
Local Government and such order shall not 
remain in force for more than a year, 
unless itis renewed afterit has been review- 
ed. Itis therefore, clear that the Legis- 
lature deliberately provided that there 
should be no right of appeal to a Court of 
` (3) 132 Ind. Oas. 739; A. I, R. 1931P. O. 248; (1931) 
A. 0. 662; 145 L. T. 297; (1931) A. L. J. 466; 350, 
W. N. 755; (1931) M. W. N. 683; Ind. Rul, (1931) P, 0. 
921; 34 L. W. 607 (P. O.) l 
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Law to adjudicate asito the merits of any, 
order passed by the Local Goyernment, 
The decision in Bhagat Singh v. Emperor 
(4), establishes that it is competent for 
Parliament to make an authority the only 
judge of whether certain conditions exist 
and the Local Legislature within its own 
sphere has all the powers of Parliament. 
The Local Governfhent has expressed the 
Tequired opinion, and therefore, the 
detention of both the detenus is prima 
facie legal. It was argued and correctly 
argued that the ccurt must determine 
whether each detenu belongs to the cless 
of persons to whom the Act applies. The 
onus of proving that he does not belong 
to such a claes ison the petitioner; see 
per Lord Wrenbury in Rex v. Halliday (1) 
at page 306“, Under this Act the class 
concerned consists of persons in respect of 
whom the Local Government has formed a 
certain opinion, It is notargued that the 
Local Government has not ex>ressed that 
opinion, as regards both the detenus con- 
cerned, According to the view expreaced 
by Lord Wrenbury cited above, and the 
decision of the Judicial Committee in 
Hshugbiyi Eleko v, Government of Nigeria 
(3) the court is bound to decide if in 
fact the detenus concerned are members 
of that class of personato which alone the 
Act applies. oe 
In the last cited case the right of the 
executive depended on whether or not the 
petitioner was a deposed Chief and whether 
native law or custom required him to 
leave a particular area, These were not 
matters which, according to any enactment 
of the Local Legislature, were to be deter- 
mined by the Government alone, In 
Halliday's case (1) the regulation required 
that the Secretary of State should be 
satisfied. Lord Wrenbury, as I have said, 
expressed the view that it was still open 
to the petitioner to prove that he was not 
amember of the class concerned, but 
Lord Finlay at page 269* observed that the 
duty of deciding that question was by the 
order thrown upon theSecretary of State 
and an advisory committee, and pointed 
out that no tribunal for investigating the 
questicn whether circumstances of susipi- 
cion existed warranting some restraint, 
could be imagined less appropriate than 
(4) 131 Ind. Cas. 415; A. I. R. 1931 P. 0, 111; (1931) 
Or. Oas. 521; 12 Lah. 280; 58 I. A, 169; 32 Cr. L. J. 127; 
35 O. W. N. 646; Ind. Rul. (1931) P. O. 143; (1931) A’ 
L. J, 448; 8 O. W. N. 846; 53 OL. J. 383; (1931) M. 


W. N. 601; 33 Bom. L. R. 950; 34 L, W. 57; 32 P. L, 
¢ 


R. 658; 61M. L. J.279 (P. G.). 
* Pages of (1917) A, O.—[d, ] eae 
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& Court of Law. The point did not arise 
for decisien in Halliday’s case; (1) it did 
arise for decision in Bhagat Singh's case 
(4) and it was there decided that the 
court could not inquire into the grounds 
of an opinion formed by the Governor- 
General where the Legislature had made 
him the sole judge of the matter. Therefore, 
in my opinion, the Local Legislature having 
made the only test of the matter the opinion 
of the Local Government, once that opinion 
is expressed, the courts cannot go behind 
it, except in certain cases, which I will 
consider hereafter. I also agree with the 
view taken ofthis point in the case of 
Pramila Gupia v. W. S. Hopkins (5) that 
the test provided by the Actas the only 
test, was not, whether there were reasonable 
grounds for the opinion of the Local 
Serna but whether that opinion exist- 
6 e 


That last cited decision isin my opinion 
an authority which we should follow, but 
having regard to the decision in Eshugbayi 
Eleko v. Oficer Administrating the Govern- 
ment of Nigeria (6)—but see In re Carrol 
(7)—there is some doubt as to whether it is 
binding on us, and these petitions have 
therefore, been considered on all the points, 
It was also argued that this court was 
bound to consider whether reasonable 
grounds existed for an opinion formed 
by the Local Government undér s. 2, Bengal 
Oriminal Law Amendment Act of 1930, 
because similar words in s. 144, Oriminal 
Procedure Ovde, had been so construed 
and reliance was placed on the decision in 
Subodh Chandra v Emperor (8), But in the 
firat place, the words of an Act must ba 
construed in the light of their context, 
and it by no means follows that the same 
words bear the same meaning ia two Acts 
directed to different objects. And in the 
second place, the decision of the Judicial 
Committee in Bhagat Singh's case 
(4) establishes the correct way in which 
the Bengal Criminal Law Amendment Act 
should bə interpreted, for the Judicial 
Oommittee wera considering sections 


(5) 138 Ind, Oas. 358; A,I. R. 1932 Qal. 470; (1932) 
Or. Cas. 460; 36 O. W. N. 669; Ind, Rul, (1932) Oal. 
455; 33 Or. L. J. 609; 59 O. 1440. 

(6) 113 Ind. Oas. 273; A I, R. 1928 P. O. 300; (1928) 
A. O. 459; 97 L. J. P. O, 97; 139 L. T. 527; 44 T. L. R. 
632; 72S. J. 452 \P O.). 

(O (1931) 1 K. B. 317: 100 L. J. K. B. 113; 144 L. T. 
5 eee P. 25; 29 L.G. R. 152; 75 8. J. 98; 47 T. L. 
(8) 85 Ind. Oas. 913; A. I. R. 1925 Cal. 278; 26 Or. 
ie . 625; 52 0. 319; 29 O. W. N. 98; 400, L, J. 
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diractei to deal with a vary similar cbject. 
The only doub?, in my opinion, is whether 
in the lightof the decision of the Judicial 
Oomwmittes the Oourts can inquire into 
ths grounds of an opinion of a Magistrate 
formed in respect of a case under s, 144, 
Oriminal Procedure Code. 

But however that may be on a consi- 
deration of the whole Act, I have no doubt 
that the Legislature intended that the 
Local Government should be the sole Judge 
as to whether reasonable grounds existed 
in respszt of any case which it had to 
consider under the Bengal Oriminal Law 
Amendment Act, ; 

Ths last point for consideration is of 
the greatest importance and that is the 
argament that the Oourt must decide 
under s. 491, Oriminal Procadura Oode, 
whether the orders complained of were 
though legal, improper. The expression 
“improperly” in that section cannot include 
any consideration of the question whether 
the legislation in question is proper, for 
it is beyond the proviace of a Oourt to 
consider any such matter. Ths Local 
Legislature within its sphere can alter or 
modify any previous legislation and create 
exceptions to rights given by previous 
enactments and therefore,the mere fact 
that it does so cannot be regarded as 
improper. The word “improperly” therefore 
can only refer to cases in which, although 
the forms of law have been observed, there 
has been a fraud on an Act or an abuse of 
the powers given by the Legislature. 

The Courts can and in & proper case 
must consider and determine the question 
whether there has been a fraud on an Act 
or an abuse of powers granted by. the 
Lagislature: see Hshugbayi Elecko v. Govern- 
menl of Nigeria (3) at p. 674%, But although 
in accordance with British jurisprudence 
and with the jurisprudence of British India 
no member of the executive can interfere 
with the liberty or property of a British 
subject or of a foreigner in our land except 
on the condition that he can and if duly 
called upon must support the legality of 
his action before a Oourt of Justice; before 
that Oourt of Justice his position is not 
less advantageous than that of any ordinary 
litigant and therefore, a petitioner alleging 
fraud or an abuse of his powers against 
him must seb out his case with the 
same precision as is essential in alleging 
fraud against any other litigant and his 
case fails unless he can establish it as 
pleaded. 

*Page of (1931) A. O.—[Hd.] 
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: There is no sufficient allegation in the 
petitions before. us of any fraud or of any 
abuse of powere. There is nothing before 
us which begins to show that the detention 
of these two detenus was in the only 
relevant sense, improper,or that the opinions 
duly expressed by the Local Government 
are. anything but honest opinions. 
There is nothing to suggest that it could 
possibly be established that the Local 
Government. has in any way abused the 
powers entrusted to it. It was decided in 
In 7e:Sarmo (9) .that the Court must also 
consider whether there-has been any misuse 
of the. powers given to the executive but 
that, although the Court should not insist 
on technicalities, the petitioner must satisfy 
the Court: that. there has been in faci a 
misuse of such powers: A, vague allegation 
js-not sufficient but if it is established that 
there-has been a misuse ofits powers the 
fact. that the forms of the law have been 
strictly adhered: to will not suffice,, But 
` in the. two cases before us there is noth- 

ing. to show that there hes been any 

misuse of- -the powers given to the Local 

Government by the Local Legislature. 

Therefore in my opininion the detention of 

theses two -detenus is neither illegal nor 

improper. It. wss also argued that the 
arrest of Sudhu Kumar Ghose was illegal 
and that the order extending the period 
of his detention before the final order under 

e. 2 of the Act was illegal. 

There is no ground for any such con- 
tention, the arrest and subsequent deten- 
tion were strictly in accordance with the 
provisions of the Act. : 

In the case of Kali Ohsran Ghosh the 
order under s, 2 was:made before the Rule 
was issued and no question therefore arises 
as to the legality of his arrest for the 
powers given by ss. 2 and 4 of the Act 
are independent of each other and a detenu 
could not claim to be released unless the 
final order under s., 2 was illegal or 
improper. As far as the present matter is 
concerned there is no material difference 

. between the provisions of s. 2,Act VI of 1930 

and those provisions as amended by Act IV 

of 1932, As was expounded in the impressive 

speech. of -Lord Shaw in Halliday’s case 

(1) the question to be determined in these 

‘Rules is one of the gravest importance to 
. every British subject. . But after giving 
these petitions my most careful considere- 

-tion,.in my opinion, the authorities cited 

(9) (1916) 2 K. B. 742; 86 L. J.K, B. 62; 115 L.T. 
608; 14 L. G. R. 1060; 80 J. P. 389; 32 T. L. R. 
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are conclusive and these two Rules should. 
be discharged, á 
| Mallik, J.—I agree. I do nêt think I, 
can advantageously add anything to the 
judgment ot my learned brother. l 
N/A, Rules discharged. `. 


— yw 


BOMBAY HIGH COURT., `“ 
Original Uivil Suit No. 2085 of 1930. .~ 
January 22, 1932, 


Kania, J, : 
RUSTOMJI ARDESHIR COOPER— .- 
AND OTHERS—PcaINTI  3- 
g versus 

BYRAMJI BOMANJI TALATI— .. 
DEFENDANT. ee 
Bankers’ Books Evidence Act (XVII of 1891), s. 6— 
Order under—Notice to opposite party—Necessity of — 
Special circumstances . to be set- forth to avoid 
notice. ‘ 


Ordinarily no party toa suit is entitled to obtain 
an order under s. 6, Bankers’ Books Evidence Act as 
against the other party without notice being. given 
him. Ifsuch an application is made without notice 
to the other side,- special circumstances: should be 
set forth in the affidavit to justify an order without 
sich notice. Unless thisis done, it is not right for 
the .party to ask for an ex parte order. Tricumlal y, 
Lakhmidas (1), applied, ve! oi 

Mr, M.C. Setalvad, for the Plaintiffs, - -1 

Mr, Khergamuala, for -the Defendant. 

: Judgment.—In this matter the plaint- 
iff obtained an order on 4th January, 
1932, asking certain banks mentioned in 
the order to deliver to the plaintiff certified 
copies of the accounts of the defendant 
with those banks for the years mentioned 
in the order, It was alleged that those 
accounts were relevant to the inquiry. 
At that time it was contended that under 
s.6, Bankers’ Books Evidence Act, no 
notice was necessary to be given to the 
defendant and that it was not the practice 
of our High Oourt to give any notice when, 
an application of this kind was made, ... ~~ 


- Thereafter, certain banks prepared and 
gaveto the plaintiff certified copies of the 
accounts of the defendant with them for 
certain years and -the defendant having’ 
come to know of that fact made an applica- 
tion on 8th January, 1932, to absolve the 
banks from giving copies of the accounts. 
under the order of 4th January, 1932, 
pending the taking out-by the defendant 
of the pressnt-.summons to vacate the order 
of 4th January, 1932. At that time the 
defendant relied on the decision’ of Tricum-: 
lal v. Lakhmidas (1). The summons. has 
now come before me for argument and if 
- (1) 5 Bom, L; R. 865. ._ 3 ree 


1933 


is contended on behalf of the plaintiff that 
after the aforesaid decision, four learned 
Judges of this Oourt have passed orders 
against the parties to a suit without 
notice to them. In those cases, however, it 
is not clear whether the court’s attention 
was drawn to thejudgment of Russell, J., 
mentioned above or that the courts passed 
those orders because of certain special 
circumstances, On the other hand, it is 
pointed out on behalf of the defendant 
that Rangnekar, J.,in 1929 has in fact 
vacated an order like the one passed herein 
on 4th January 1932,onthe ground that 
notice was not given to tho other side 
according to the decision of Russell, J. 

«I'he words of s, 6, Bankers’ Books Evid- 
ence Act, donot expressly provide for the 
giving of notice, but I think it is clear 
that when a party is likely to be adversely 
affected by an order of this kind notice 
should be given to him. I do not find any- 
thing in that section tojustify a contrary 
conclusion. Waoen an-application of this 
kind is made against a person who is net 
a party to thesuit under s 6, the bank has 
theright to come forward and show that 
the order should nos be made, The bank 
would take thatstep because when a person 
whose account is sought to be copied is 
not a party tothe suitthe bank on recsiv- 
ing acopy of the order would ordinarily 
communicate with their constituent, and 
if their constituent protests, either the 
bank orthe constituent would come for- 
ward and ask thecourt to reconsider the 
order. On the other hand, when an order 
under s. 6 is sought against a party to the 
suit and such sn order is made the bank 
would ordinarily neverthink of protesting 
against the order because it would prema 
that the parties to the suit would jtake care 
of their own interests, and ifthe court has 
made the order the court must have heard 
the other side or must have considered 
that the circumstances were such a3 to 
justify the making of the order without 
hearing the otherside. I therefore, thiak 
that on a proper construstion of s. 6, and 
having regard tothe desision of Russell, 
J., mantioned above, ordinarily no party 
toa suit is entitled to obtain an order 
under s. 6 as against the other party with- 
out notice being given tə him. [f sach 
an application is made without notice 
being given t> the other side, spacial 
circumstances should be set forth in tha 
affidavit to justify the case for making aa 
order without notice -to the other side. 
Unless this is done, in my opinion, it is {not 
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right for the party toask for an order of 
this kind ex parte, Ia the prasant cass, 
on that ground alone, I feel I should ba 
justified in vacating the order, 

Having regard to the pleadings ani ito 
stage to which this litigation has advancel 
as alao the contentions of both the parties 
T feel thatia the pre3ent case the order 
as obtained on 4th January, 1932, was pre- 
mature and wider ia terms than jastified. 
I, therefore, make ths summons a3 to 
prayer (a) absolute. A3 ragards prayer 
(b), I think that thecourt has inherent 
jurisdiction to order rastitution in respect 
of things obtained by oas party to the pre» 
judica of the other under an order made by 
the coart and whieh the coart ultimately 
vacates. I, therefore, orler the plaintiff to 
return tothe bank or banks from whom 
he has obtained certified copies of the 
defendant's assounta under the order of 
4th January, 1932, bas rasanira cartifial 
copies obiaiaed from them and other 
copies made ta3irafeoom whathac tha sam 
ba ia his poss333id0, pəwəror coatrol oria 
the pozssasion, powac or ooatrol of his 
attoraey3 or agaia. Ta) plaintit® misi 
pay the costs cf this summnon3: c23t3 to 
inclu ie costa of tha application and order 
of 8th January, 1932. OJungel coartified. 

N./a. Summons made absolute 





CALCUTTA HIGH COURT. 
Firat Oivil Appeal Nx 26) of 
1928, ` 


July 23, 1031. 
MugE:Ji AND Gusa, JJ. 
ABBAS NASKAR AND ANGTIRI— 
UZFENDiNTS — APPELLANT3 : 
Versus 
CHAIRMAN, DISfRIOT BOARD, 
24.PA AGA NAS AND oT: Ris — PLAINTIFE) ~ 
RusP NDENTS. 

Muhammadan Law—Suit against heirs of deceased 
Muhammadan in possession of his assets—Maintain- 
ability of—-Liability of entire assets in heir'shands 
—Heirs in possession of their share only—Limit of 
liability. 

Where there has not been any distribution of tha 
assets of a deceased Muhammadan among his heirs,» 
creditor may sue any heir or heirs in possession of the 
whole or any part of the estate of the deceased without 
joining the other heirs as defendants for realization 
ofthe entire debt. Afuttyjan v. Ahmed Ally (4), 
Nuzeerun v. Ameerooddeen (5), Assamathennessa Bibi 
v. Roy Lutchmeeput Singh (6) and Kishwur Khavv. 
Jewan Khan (7), followed Jafri Begam y. Amir 
Mohumed Khan (81, considered, 

(Case-!aw discussed. } 

But this principle should not be applied to suits 
other than those in which some only of the heirs are 
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sued, as being in possession ofa part or the whole 
estato or assets not merely for themselves but on 
behalf of all the heirs. In such cases the plaintiffs 
should not recover anything more than their pro- 
portionate share of the debt from out of the, assets 
they have inherited in their shares, Bussunteram 
TRA Kamaluddin Ahmed (3), relied on. [p. 
co 


„Firat 
rire aed dated the 21st December, 
927; | 
: Mr. Nasim Ali, for. the Appellents. 

-Mesars. Santosh K. Bose and Santimony 
Mozumdar, for the Respondants, 

Judgment. —This is an appeal by de- 
fendants Nos, 3 and 5 from a decree by 
which the plaintiffs’ claim for recovery of 
arrears of rent for a certain ferry alleged 
to have. been leased out to their father 
by. the plaintiffs has been decreed against 
them ‘and. some others. One of the con- 
tentions. which was attempted to be urged: 
on behalf ofthe appellants was that no lease 
was. taken. and so no money was due: but 
in view of the evidence oral and document- 
ary that-there is on the record and which 
amply establishes the fact that such a 
lease. was taken and. that the amount 
claimed was due under it, this contention 
was, not eventually pressed. The other 
contention, which is of considerable sub- 
stance, is that the decree, such as. it ie, 
is not supportable. The appellants’ father 
Tamizuddin died leaving his mother, a 
widow, three sons and three daughters, 
All these heirs were impleaded in the suit 
as defendants. Two of theee heirs, namely, 
defendants Nos. 6 and 8; were minors and 
as they were not properly represented, 
the suit as against them was dismissed. 
It was decreed against the others, on con- 
test against, defendants Nos, 3and5 and 
ex parte as {against the reat. The entire 
amount due from Tamizuddin as claimed 
was decreed against these defendante, they 
being held “liable for the aforesaid de- 
creta} amount to the extent of the assets of 
Tamizuddin inherited by them.” 

Now, all authorities are agreed that if 
the estate of Tamizuddin had been distri- 
buted after his. death each of his heirs 
would have been liable for his debts to 
the extent only of a share proportionate to 
his own share of the estate: Pirthipal Singh 
v. Husaini Jan (1), Amba Shankar v. 
Sayad, Ali (2) and Bussunteram Marwary 
v. Kamaluddin Ahmad (3) ati pags 4285. 

(1) 4 A. 361; A. W. N. (1882) 70. 


(2) 19 B. 273. 
(3) 11 0, 421. 
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What we areconcerned with here is a case 
in which there has, in fact, been no dis- 
tribution, Two questions arife: Firat, 
whether the creditor may sue any heir in 
pessession of the whole or any part of the 
estate without joining the other heirs as 
defendants, for realization of the entire 
debt, and ifso, whether a decree for the 
entire debt passedein sucha suit may be 
enforceable against all the assets that are 
in his possession or only against that parti- 
cular beir's share in the estate; and’ second, 
what sort of decree should be passed in 
the present case. So far as the first ques- 
tion is concerned the opinion of this court 
has been consistently in the affirmative. 
Two decisionsin support of this view may 
be cited. In the case of Muttyjan v. Ahmed 
Ally (4), three earlier decisions, amongst 
others, were referred to viz. Nuzeerun v., 
Ameerooddeen (5), in which the analogy. 
of a Hindu widow sued in her representa: 
tive character was applied; Assamathennessa. 
Bibi v. Rey Lutchmeeput Singh (6), ia which, 
such analogy. was ignored but the proce- 
dure prescribed in the Hedaya for the, 
guidance of Muhammadan Law Officers 
was relied upon; and a much earlier deci- 
sion of Sudder Dewany Adawlut in Kish: 

wur Khan v. Jewan Khan (7), in which 
neither of the aforesaid two views was 
adopted but it was held that creditors’ 

suits were to be regarded a3 administration, 
suite. The learned Judges held that the. 
proper principle to apply was to treat the 
creditors’ suit as an administration suit, 
and as such an heir in possession is bound 
to account for any aseets that may have 
come into his Lands and to that extent 
he ie liable to pay the creditors and that. 
the residue, if any, is to be divided among- 
st the heirs. 
ably commented on by Mahmud, J., in a 
very exhaustive judgment in tbe Full 
Bench case of Jafri Begum v. Amir Muh- 
ammad Khan (8), notwithstanding that 
it was followed in a later decision of. this 
court in the case of Amir Dulhin v, Batj 
Nath Singh (9). The learned Judges ap- 
pear to have felt the force of the contention 
that was urged against the view. They 


observed : 

“Tf we rightly [apprehended his argument, it was 
directed to this, that the amount decreed ought to 
be proportionate to the interest in the estate. of the 


(4) 8 O. 370; 100. L. R. 346. 
5) 24 W. R.3 


65) (18719) 4 O. 142; 20. L R 223 (F. B.). 
(2 (1799) 1 Mac. Sel. Rep 

8)7 A. A, 822; 1889) A. W, r “548 (F. B.). 
(9) 21 


The case was very unfavour-.: 
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particular heir, and that when it is sought to re- 
cover the whole of the debt all the heirs ought to 
be before fhe court. Stated in that form, the pro- 
position i8 one of which there is much in favour. 
An individual heir cannot be said with strict pro- 

riety to represent: his co-heirs in a suit brought 
ty a creditor to enforce his claim against the prop- 
erty of the deceased proprietor. The right of each 
heir is several and distinct, and erises, as has been 
said, immediately on the death of the person whose 
heir he is. Thereis no intermediate vesting and no 
. rulo of Muhammadan Law by which an individual 
heir, as such, may be taken to represent either the 
estate or the heirs generally.” 


Having made these observations and 
quoted Jafri Begum's case (8), and other 
cases in support of them, the learned 
Judges referred to the case of Amir Dul- 
hin's case (9), and followed it giving some 
additional reason in support of the decision 
in thatcase. The reason why they did so 
was put in the following words : 

“And we think that apart from the consideration 
that it is an authority of this court which has remain- 
ed unquestioned now for several years, it embodies 
a salutary rule and one to which effect ought to be 
given. 

The principle enunciated in Jafri 
Begum's case (8) which, as already stated, 
waa also acknowledged as correct, in Amir 
Dulhin's case (4), though not acted upon 
therein has been adopted in later decisions 
in Allahabad: S3e Dullu Mal v. Hari Das 
(10), and the more recent decisions in Bom- 
bay: See Bhagirathibat v. Roshandat 
(11), Shahasaheb v. Sadashiv (12) and Lala 
Miya v. Manubibi (13) and has also been 
approved of in Madras Abdul Majeeth v. 
Krishnamachariar (14). In a:ecent decision, 
thisicourt has re affirmed the proposition hat 
in Muhammadan Law there is no represen- 
tation of the family as under the Hindu Law 
by one or mere members of it, and express- 
ed an opinion that the decisions of this 
court which have proceeded upon an as- 
sumption that the doctrine of representa- 
tion is applicable to Muhammadan families 
may require reconsideration, Notwith- 
standing all this we should not be prepared 
to make a reference to the Fall Bench to 
examine a settled view of law as propounded 
in this court ever since the days of the 
Sadar Dewany Adawlut: Kishwar Khan v. 
Jewan Khan (7), and which was up- 


: 8 
10) 23 A. 263; (1901) A. W. N. 75. 
11) 51 Ind, Cas. 18; A. I. R. 1919 Bom. 61; 43 B. 412; 
21 Bom. L. R. 329. => 
(12) 51 Ind. Cas. 223; A, I. R, 1919 Bom. 135; 43 B. 
575; 21 Bom. L. R. 369. S 
q3) 73 Ind. Cas. 246; A.I, R. 1932 Bom. 411; 4TB 
12; 25 Bom. L. R. 408. 
(14) 40 Ind. Oas. 210; 40 M. 243; 32 M. L. J. 195; 
(1917) M. W. N. 346; 5 L, W. 767 (F, B.). 


ABBAS NASKAR V. OEAIRMAN DISTRICT BOARD 24 PARGANAS. 


873 


held in Amir Dulhin's case (9) in a consider- 
ed judgment ia which the force of the 
observations in Jafıi Begum’s case (8), was 
fully recognised. 


We now arrive at a point where it becomes 
necessary to consider the second question 
formulated above. The principle which 
this court has acted upon, treating the 
creditors’ suit as an administration suit, in 
our opinion, cannot and should. not, be 
applied indiscriminately to all cases in 
which some only of the heirs aresued for 
recovery of the entire debt. It has its 
limitations. There arè weighty reasons 
why itshould not be applied to suits other 
than those in which some only of the heirs 
are sued, as being in possession of a part 
orthe whole estate or assets not merely for 
themselves but on behalf of all the heirs. 
The decisions of this court, to which we 
have referred as adopting this principle, 
sufficieatly show that the suits concerned 
therein werejagainst some of the heirs who 
were in possession of the whole or the part 
so as to be bound to account for the same 
to the rest, or in other words were against 
some of the heirs who were in possession 
of more than their share of the inheritance. 
It is only on such a footing that the ana- 
logy of an administration suit can, with 
any show of reason, be invoked. Where 
however that is not the case, but the heirs 
are made parties as being in possession of 
their shares ofinheritance only, the princi- 
ple cannot possibly be of any application sIn 
the present case all the heirs were made par- 
ties, suggesting that each was in posses- 
sion of the share he or she had individually 
inherited. In ourcpinion it would be wholly 
wrong to apply this principle to such 8 
case. Here, two of the heirs, namely 
defendants Nos. 6 and 8 have been 
absolved, the suit against them being 
dismissed because they were not properly 
reprecentsd; and the other heirs if they 
are made Jiable for the entire debt, will 
have ‘no right of contribution as against 
them. Either under the Muhammadan 
law or according tothe principles of justice, 
equity and good conscience which we are 
bound to look to where, as here, both 
the parties to the suit are not Muham- 
madans: see e. 24, Act VI of 187i, the 
plaiatiff should not recover from the 
remaining defendants anything more 
than their proportionate share of the 
debt from out of the assets they have 
inherited in their shares. This view is 
supported by the decision of this court 
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in the case of Bussunteram Marwary v. 
Kamaluddin (3). A Hindu creditor of a 
deceased Muhammadan sued his heirs four 
in number to recover money due from 

m alleging that they were in possession 
‘of the estate left by him; the debt was 
barred against three of the heirs but 
not against the fourth, one Kamaluddin 
‘who had made a part payment. In the 
Court below the entire claim was decreed 
against the fourth heir, the suit against 
the other three being dismissed. It was 
held that under the circumstances of the 
the case and having regard to the rule of 
Muhammadan Law, the creditor was not en- 
titled to a decree against Kamaluddin for 
more than his own proportionate share 
of: the debt and thst on principles of 
justice, equity and good corsciencs it 
would not be equitable to hold him liabla 
for the whole of the debt; The learned 
Judges observed : - 


“What the Muhammadan Law says is that only when 
the, estate is completely involved that the heirs 
cannot take the estateanda decision amongst them 
‘cannot be allowed before the debts are discharged. 
We therefore hold that in the circumstances of the 
present case the plaintifis, under the Muhammadan 
Law, can only obtain as against the two-fifth share 
of Kamaluddin, a proportionate share of the money 
due tohim. . . The debt due to the plaintiff is 
indeed an indivisible one; and the plaintiff would, 
under ordinary circumstances, be entitled to realise 
his dues from the whole estate, or from any portion 
of it, aslió might choose. But the circumstances that 
have occurred in the present case are such that 
it would be ineqitable toinsist that Kamaluddin's 
share should bear the whole of the debt. The claim 
of the plaintiff as against the heirs is now barred 
by the lawof limitation and their shares having 
been exempted, Kamaluddin would not be enti- 
tled to demand contribution from them, in the 
event of the whole debt being realized from him 
or from his share. That being the case, it would 
not be just or equitable to hold the share of 
Kamaluddin answerable for the whole claim... 
If Kamaluddin was in a position to call upon 
the other heirs for contribution there would be 
no difficulty in decreeing the whole claim as 
against his share. But in the circumstances of 
the case, we are of opinion that the plaintiff is 
entitled to charge the share of Kamaluddin with 
any more than a proportionate share of his 
dues.” 

. The result is that in our opinion the 
appeal should be allowed in part and 
the .decree made by the court below in 
favour of the plaintiff and as against the 
defendants other than defendants Nos, 6 
and 8 should be modified by reducing the 
amount of the claim to7'/38 x Rs. 6,479-2-9= 
Rs. 5,227-8-3, representing the share of the 
debt proportionate totheir share of inherit- 
ance. In other respects, the said decree 
will stand, The costs of this appeal will 
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be awarded to the parties in proportion to 
their succese. 
N/a 


Appeal partly: allowed, 


— 


BOMBAY HIGH COURT. 
Oivil Appeal No. 19 of 1931. 
April 22, 1932. 

PATKAR AND BARLEH, JJ. 

“ Tun DISTRIOTSOHOOL BOARD, 
BIJAPUR—AppgELLane 
versus 
BHAGWAN VASUDEO MARATHE— 
RESPONDENT. 

Bombay Primary Education Act (IV of 1923),as ame 

ended by Act XV of 1927, 8.8, cl. 1—District School 
Board constituted under—Whether a corporation 
and liable tobe sued as such—Inierpretation of 
Statutes—Intention of  Legislature—Substance of 
enactment, , 
: A District School Board, a creation of the Bombay 
Primary Education Act by s.3,cl. 1, thereof, is a 
corporation and is liable tobe sued assuch. fp. 
875, col. 1.] : 

Per Barlee, J.—If certain institutions are corporate 
bodies and act as acorporation, then . the fact’ that 
they are not called corporations in the Acts con- 
stituting them, is immaterial. The substance of the 
Act is tobe looked into to find out what the legis- 
lature really meant and not the description or want 
of description therein. [p. 877, col, 1.] 

Appeal against an order of tne. District 
Judge, Bijapur, in Appeal No, 83 of 
1930, 

Mr. A. G. Desai, for the Appellant. 

Messre, Y. N. Nadkarni, M. N. Oka and 
R. A. Jahagirdar, for the Respondens, 

Patkar, J.—These are - nine appeals 
from orders arising out of suits instituted 
by the plaintiffs, who are teachers, serv- 
ing in the District School Board of Bijapur, 
constituted under the Bombay Primary 
Education Act, IV of 1923, as amended by 
Act XV of 1927, for damages for degrada- 
tion and punisnments inflicted by the 
District School Board and for an injunction 
restraining the Board from giving effect to 
its resolutione, dated 16th July, 1928, an 
220d May, 1928, cae 

The learned Subordinate Judge held that 
the School Boardis nota corporation, and 
therefore,such a body, although it’ may 
have been given certain powers, has -not 
been saddled with the liability of being 
sued in the same manner as the District 
Local Board incorporated under s. 47, 
Bombay Local Boards Act (VI of 1923), and 
if a power to sue or be sued was intended 
to be conferred on the School Board, pro- 
vision ought to have been made either in tke 
Bombay -Primary Education Act of in the 
rules made under that Act. Qn appeal, 


. 
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„íhe learned District Judge held, firstly, 
that the School Board was empowered to 
et in respect of certain matters reserved 
under the Bombay Primary Eduction Act 
and ths rules made thereunder, and, there- 
fore, the Board was a corporation, and 
that if not a corporation, it was a quasi- 
corporate body so far as the powers entrust- 
ed to it were concerned: and, secondly, that 
the School Board, if it is guilty of tort, is 
liable to be sued, and the suit ought not 
to have been dismissed under O, I, r. 9, 
Oivil Procedure Code, 
“We think that O, I, r. 9, Civil Procedure 
Qode.is.not-quite partinent to the essential 
point under consideration and relates only 
to matter of procedure. The only ques- 
tion is whether the defendant School Board 
is-& corporate body aud-is liable to ba sued 
as-such, itis contended thatthe School 
Board is not ej corporate body and the suits 
ought to have been filed against the District 
Local Board because a School Board has 
nota separate existence; it ia only a branch 
of the parent body, -and the School Board 
is 105 a corporation, It appears to us that 
thé School Board hasa separate ani iude- 
pendent existence. The School Board is a 
creation of the Bombay Primary Education 
Act by s.3, cl 1, of Bombay Ac: IV of 1923. 
Though the powers given to the School 
Board are subject to general control of 
the District. Local Board, it appears that 
the School Board has a fund of its own, 


One-third is contributed by the D.strict. 


Local Board and two-thirdsis contributed 
by Government according tos, 80, Bombay 
Local Boards Act Vi of 1923,andrr. 141 to 
146 of the rules under the Bombay Primary 
Education Act. Under r. 141 the primary 
education fund at the disposal of the 
School Board consists of 
principally, the grant male by the local 
authority which is the District Local Board, 
and the grant payable by Government. on 
accountof primary education and other 
items. . Under r. 142 the payment . is 
made by-a cheque signed by-the Bhool 
Board Administrative Offiser and coanter- 
signed by the Ohairman of the School Board 
or, in his absence, by the Vice-Ohairman or 
other member of the.Sshool Board to whom 
the power of countersigaing cheques has 
been delegated by the Chairman. All dis- 
bursements shall be made by the School 
Board Administrative Offiser under r, ltt, 
and accounts of receipts and expanditure 
of the School Board of a lozal authority are 
to be kept ia such forms as are prescribed 
by Government under r, 145. Rules have 
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been framed by Goverament under r. 145 
of the Bombay Primary Education Rules 
by a Notification No. 3631, dated 16th June 
1930. . 

The seal of tha School Board is referred 
to inr. 2, sub-cl. (3). Uader r. 23 all build- 
ings vesting in the School Board shall be 
enteredin a register, Under r.24 the 
whole of the School Board’s property, as re- 
corded in theregister of movable property, 
and the register of immovable property 
shail be verified annually by the 
Administrative Officer. Under s. 26 a 
record of all investments shall be main- 
tained in a register of investments. It 
appears clear from these rules that the 
School Board hasand can hold property. 
There is no provision contained in tha 
Bombay Local Boards Actor in the Bombay 
Primary Education Act giving power to 
the District Local Boards to revise or veto 
@ decision ofthe School Board in the exer- 
cise of the powers committed to its cure. 
Under r. 35 (b‘it has power to ‘prescriba 
the curriculum to be followed. I; ha; also 
power of initiating a scheme for free and 
compulsory education under r. 33. Under 
ss. Z0and 21 (1), Bombay Primary Educa- 
tion Act, it has power of issuing an attend- 
ance order and prosecuting the parent in 
the case of default of attendance of a child 
at any approved or recognized school, It 
has also power of appointing all members 
of the administrative, supervising and ins- 
pecting staff and all members of the teach- 
ing staff under r. 34 (a), and to punish and 
for serious misconduct or gross inefficiency 
to dismiss under r. 34, cl. (e). ‘These powers 
are under the Bombay Primary Education 
Act and under the rules jframed under the 


- Bombay Primary Education Act. It is 


clear, therefore, that the School Board is a 
creature of the Legislature, and has a 
separate and independent existenca, apart 
from the District Local Bsard. 

The next question is, whether the School 
Board isa branch of the District Local 
Board. Thereis nothing to warrant that 
inference from the provisions of the Bombay 
Primary Education Act and the Bombay 
Local Boards Act. Itis not a Oommittee 
of the District Local Board, because the 
membersof the Sshool Board need not 
necessarily be the membersof the District 
Local Board according to s. 3, cl. (D, 
Bombay Primary Hdiucation Act (LV of 
1923). The School Board exists during the 
interregaum the3Districi Local Board ceases 
to exist after the termof its existence and 
the new District Local Board isiformed, 
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During the interregnum the President and 
Vice President of the Local Board can 
carry on the current sdministrative duties 
of their office until the election of the new 
President and Vice-President under s. 27, 
Bombay Local Boards Act. According to 
sub s. (3), 8. 3, Bombay Primary Education 
Act the term of the School Board shall be 
co-extensive with the term of the local 
authority; and at the end of such term the 
members of the Schoo! Board shall vacate 
office provided that they shall continue in 
office till a new School Board is appointed. 
Further, under s. 39 (3) (a) Bombay Local 
Boards Act, the Pregident or a Vic3-Presi- 
dent, if appointed a member of any com- 
mittee, shall be ex officio Ohairman thereof. 
In the case of a School Board they have 
power to elect their own Ohairman from 
amongst the members of the Board under 
B. 4, cl. (5). The School Board is, there- 
fore, not a Committee of the District Local 
Board ora branch of the parent body, the 
District Local Board. ; 
The last questionis whetherthe School 
Board is a corporation liable: to be sued. 
According to Ha'sbary’s Laws of Eogland, 
Vol. 8 para 716, five things sppear to be 
essential to the creation of a corporation, 
namely: (1)lawful authority of incorpora- 
tion; (2) the person or persons to be in- 
corporates; (3) a corporate name; (4)8 
domicile; words sufficient inlaw, but not 
restrained to any certain legal and pres- 
cript form of words. The learned District 
Judge has dismissed the question in para, 
12 of his judgment and held that 
“the School Board has originated fromthe lawful 
authority of the Legislature. Ithas a name and 
lace and certain quantum of designation of persons, 
t has certain statutory powers and duties beyond 


those which ordinary persons possess and can 
exercise,” - 

It is contended on behalf of the appellant 
that there is noseal of the School Board. 
It is urged on behalfof the respondent that 
the seal is referred toin the rules framed 
by Government underr, 145, Bombay 
Primary Education Rules, 19:4, It is not 
necessary to go into that question, for 
possession of a common geal is not essential 
for a corporation. The point has been 
covered by the decision in the case of 
Contonment Committee, Poona v. Barjorji 
Bamanji (i) where it was observed as 
follows (page 28:) *: 

“This committee we find to originate in a lawful 
authority, 4, e., of the Legislature. It has a name and 
a place and a certain quantum of designation of 


persons, It has statutory powers beyond those of the 
(1) 14 B. 286. 


*Page of 14 B.—[Ha.] : i are 
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common law. The absence of specification of a seal 
ora name in which to sue or be sued is indifferent e 
if it bea Corporation as such incidents annex tacite.” 

In that case reference was made to the 
judgment of Bayley, J.,in Conservators of 
the River Tone v. Ash (2), and it was 
observed that the cantonment committee in 
that case were to execute certain public 
purposes and they had no private purposes 
of their own to &nswer. It was further 
observed at page 296*; 

“For the purposes of the Civil Procedure Cede, the 
opposite view would,.we think, be highly incon- 
venient: the person contracting with the committee 
or its officer would then have to ascertain the name 
and circumstances of the members with whom he 
contracts, and to keep an eye on their retirement 
from the Board.” 

There is no provision either in the Bom: 
bay Local Boards Act or the Bombay Pri- 
mary Education Act making the District 
Local Board liable for acts of the 
School Board. The definition of a Oorpo- 
ration given in Halsbury’s Laws of England 
Vol, 8, para. 683 is as follows: 

“A Corporation aggregate has been defined as a 
collection of many individuals united into one body 
under a special denomination having perpetual suc- 
cession under an artificial form and vested by the 
policy of the law with the capacity of acting in 
several respects as an individual...... see also the 
definition of Grant in his Law of Oorporation in the 
foot-note (b)." 

It appears from the general scheme of the 
Bombay Primary Education Act that the 
members of the School Board cannot act 
individually, and have to act collectively, 
that the School Board has a perpetual 
succession and capacity to act as an indi- 
vidual. As the allegation of the plaintifis 
is that the School Board committed the 
tort complained of, I think the Sshool 
Board is liable to ba sued, asin my opin- 
ion, it is a corporate body. I therefore, think 
that the view taken by the learned District 
Judge that the School Board is a Oorpora- 
tion is correct. I would, therefore, dismiss 
the appeal with costs. : 

Barlee, J.—The definition of ““Oorpora- 


‘tion” given in Halsbury’s Laws of England, 


Vol. 8, page 301, runs as follows: 

“A Corporation aggregate has been defined as a 
collection of many individuals united into one body. 
under a special denomination having perpetual suc- 
cession under an artificial form, and vested by the 
policy of the law with the capacity of acting in 
several respects as an individual.” 

The body set up by the Legislature cal- 
led the School Board answers to this des- 
cription and itis immaterial that they are 
controlled in many respects by the District 
Local Board, the parent body. It is also 
immaterial that their powers are very 

(2) (1829) 10 B. & O. 349. 

*Page of 14 B.—[Hd.] 
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limited. If they are corporate bodies and 
act as a Corporation then the fact that tbey 
are not called a Cerporation in the Act also 
seems to meto be immaterial. We must 
look to the substances of the Act and find 
out what the Legislature really meant and 
not to the description or rather want of 
description as in this case. It has been 
argued that this Corpofation, though they 
have powers, cannot be sued for their 
- liabilities ingamuch as the Legislature has 
neglected to insert in the Bombay Primary 
Education Act any provision of the nature 
of the provisions made in the Bombay Local 
Boards Act under s.47, which provides 
that a District or Taluka Local Board may 
sue and be sued in its corporate name, 
But, when the Legislature gave these cor- 
porate bodies of their creation rights and 
duties, they gave them powers which might 
be used and also be abused and if they 
abuse their powers given them it isa part 
of the general law that they may be liable 
to be sued whether in contractior in tort. 
Ido not know whether it is possible for a 
Local Legisleture to create a body and 
give it powers and to provide that it shall 
not be liable to be sued for abuse of such 
powers, But certainly it cannot ke pre- 
sumed that the bodies cet up by the Local 
Legislatures are free from the jurisdiction 
of the courts. It is quite clear that the 
Legislature in this case has made no at- 
tempt to free the School Board from the 
jurisdiction of the courts. I agree with my 
learned brother that the decision of the 
learned District Judge in all these cases 
was correct, that the suits against the 
School Board were maintainable, and that 
the appeal must be diemissed with coste. 
N/A. Appeals dismissed, 
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CALCUTTA HIGH COURT. 
Second Oivil Appeals Nos. 9 and 10 of 1931, 
February 25, 1932. 

Raxkin, O. J , anp O. O. Guosg, J. 
BANSHI DEWAN AND 0OTBERS— 
DEFENDANTE—APPELLANTS 


VETSUS 
MAJAHARUDDIN TALUKDAR 

AND OTHERS— PLAINTIFFE— RESPONDENTS. 

Practice—Remand—Order for re-trial, if costs paid 
within certain period of record arriving in trial Court 
—Duty of parties to make enquiry as to the date of 
arrival—Ignorance of date—Payment after time— 
Effect—Jurisdiction of trial Court to re-iry—Power 
of Appellate Court to extend time—Civil Procedure 
Code (Act V of 1908), s. 148. 
| Au Appellate Court remanded 9 case for. retrial 
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on payment of costs with the condition that if the 
costs were not pid within two months from the 
date of the arrival of the record in the original Court 
the suit shall be dismissed, The plaintiff did not 
deposit the costs within two menthes, but thetrial 
Oourt allowed him to do soafter the prescribed time 
onthe ground that thefact of the arrival of the 
recordsin the trial Oourt was not brought to the 
notice of the plaintiff's Pleader by the court clerks. 

Held (i) that it was the duty of the plaintiff to 
enquire and ascertain the date of the arrival of the 
records and as hehad failed to make enquiries he was 
to blame; i 

(ii) that as the conditicn precedent for the re-trial 
of the suit was not fulfilled, the suit stood dismissed 
under the order of the Appellate Court and the trial 
Court had no jurisdiction to re-try it. 

Quere : Whether the Appellate Court could extend 
the prescribed time in a case of this nature under s. 
148, Civil Procedure Oode. 


Second Civil Appeals against an order 
of the Sub Judge, Rajshahi dated the 23rd 
July, 193"; reversing that of the Munsif 
Naogan, 

Mr. Bireswar Bagchi, for the Appellante, 

‘Mr Krishna Kamal Moitra, for the Res- 
pondents. 


Rankin, C J.—In this case the defen- 
dants appeal from-an order of the learned 
Subordinate Judge of Rajshahi whereby 
he reversed an order of the Munsif of 
Naogaon, It appears that the plaintiff 
brought two rent suits against different 
defendants, that in April, 1925, these suits 
were decreed by the trial Court, that 
appeals were brought to the Subordinate 
Judge against the decrees and that on 14th 
February, 1927, the Subordinate Judge 
first of all allowed the appeale, set aside 
the decrees and remanded the cases for 
fresh trial on the lines laid down by his 
judgment upon payment of Rs. 15 in each 
case for costs by the plaintiff to the defen- 
dantis. His order went on to say: 

“Tf this cost is not paid within two months from 
the date of arrival of the record in the original 


Court, the suit shall be dismissed. If this costs is 
timely paid, then there shall be a re-trial.” 


16 seems that the record was not received 
in the trial Oourt until 8th April, 1927. 
Two months elapsed without the plaintiff 
paying the Rs, 15, but on 27th June Rs. 15 
was deposited in court in each case, That 
payment was made under an order to which 
the defendanis were not parties. The 
plaintiff applied to the trial Court end he 
called the attention of the trial Court to the 
fact that he was out of time. The trial 
Court took the view that there was come 
excuee for being out of time and that the 
clerk in the office ought to have drawn the. 
attention of the plaintiff's Pleader at the. 
time when the record was received back by 
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the trial Court; If, therefore, made the 


orcer thatthe plaintiff should be allowed to’ 


deposit the money sand it was deposited 
and the fact of the deposit was a few days 
afterwards brought to the notice of the 
Pleader for the defendants. From time to 
time the question of re-hearing of the suite 
was on the trial Court's list and the hear- 


ing was adjourned until some time in June, 


1928, In the meantime the Rs. 15 for costs 
was lying inthe trial Court and it appears 


that on 18th November, 1927, the Pleader- 
for the defendante got an order entitling’ 


him to take it out, and just a few days 
before the hearing was coming on, another 
order was made enabling the money to be 
returned by the defendanta at their own 
risk, This incident of taking out and 


returning was in one of the two suits before’ 


us only and not in the other. 
In these circumstances, 
Munsif, when the matter came before him 


on remand, held that the condition upon 


which alone the re-trial was directed had not 
been complied with, that he had no juris- 
diction to proceed with the re-hearing of 
the suits, that the order allowing the costs 
to be deposited had-done no harm in itself 
but it certainly could not amount to a 
valid order having regard to the terms upon 
which the re-trial was directed. That matter 
came on appeal before the learned Subordi- 
nate Judge who took another view. He 
appears to have considered the original 


order of 14th February, 1927, as a direction: 
to the court below would dismiss the suits 


if. something wee not done. He also 
considered that the fact: that the return of 


the record was not brought to ‘the notice of: 
the plaintiff's Pleader was an almost cor-- 


plete excuse for the plaintiff's Pieader and 


the. plaintiff for not complying with the’ 


term of the order. He, therefore, directed 
the trial Court to proceed with the hearing 
of the suits. From that order the present 
appeala have been- brought. The first 
question is as to the meaning of the order 
of 14th February : 

“Tf this cost is not paid within two months from 
the date of arrival of the record- in the original 
Court, the suit shall be dismissed. If this cost is 
timely paid, then there shallbe a re-trial.” 


It appears to me quite clear that the 
only right of the plaintiff to have a re- 
trial was conditional upon his making 
the payment in time and that it was not 
necessary for the lower Court to exercise 
gny sort of discretion in the matter. If 
the payment was not made within that 
time, the intention was that the suits 
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the learned. 


“iio - 
should stand dismissed without further, 
order. On that view it appeara to me. 
that the view taken by the learned Munsit 
wes correct. The learned Subordinate 
Judge appears to think that, because it 
is inconvenient for Pleadera to. have td 
come and to ask from time to time 
whether records have been returned, and 
therefore, to assist°them the court makes 
the practice of calling’ the fact of the 
return of the record and “many other - 
things to the notice of the Pleaders, any 
feilure of this endeavour on the part of 
the court is a complete excuse in such 
a case asthe present for the parties in 
not complying with their obligations under 
the decree, That seems to me to be 
entirely wrong. I cannot agree with the 
learned Advocate for the respondent that 
the facta here show a great hardship so 
far asthe the plaintif is concerned. It 
is true that there was a delay of two 
months in the return of the record: 
Accordingly the plaintif had something 
like four months after the order in. which 
to’ make the deposit. It may be very 
natural in an ordinary case to rely upon 
the court and its clerks being aufficiently 
diligent to give notice of the return of 
the record. But the duty must-be upon 
the party to make inquiry aud if he 
makes no inguiry for a period of over 
four months he being the person whose 
right to a retrial is dependent upon 
making timely payment, I cannot say. 
that he-has any, none except himeelf,: to 
blame.: However ‘that may be, it does 
seem to me that on the lapse of two 
months the plaintiff had lost his‘ chance | 
cxzept pBorsibly by proceeding to the 
court: which made the appellate decree-and 
asking it in review for an extension of the 
time limited in the circumstances of the 
case, If the order was not a decree it may 
be that by going to the Appellate Court he 
could have got the timefextended under 8. 143 
Civil Procedure Oode, but that perhaps is 
avery doubtful question. He did nothing 
of the sort. He got an order ex parte 
for psying the money into court and then 
the ceses drifted on until this point which 
went to the jurisdiction wes. taken in 
court, ae 

In one of the two suits wa have to con- 
sider whether the fact that the Pleader could 
not resist taking the money out of court on 
18th November, 1927 and returned it on 
27th July, 1928, is a fact which can operate 
to give the plaintiff a right to re-trial, I 
have some difficulty in this matter but, 
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on the whole, it does not seem to me 
possible that a suit which has been dismis- 
sed can lve revived by such a mistake in 
the proceedings as that. If it were a 
question of appealing from the order of the 
Appellate Oourt, no doubt by taking out 
this money he would have debarred him- 
eelf from any right of appeal; but if the 
suitstcod dismissed og a previous date 
some months before, it does not seem to 
me that the taking out of the money and 
returning it could possibly revive the suit 
or give jurisdiction to the trial Oourt when 
the decree of the Appellate Oourt or the 
order of the Appellate Court no longer 
justified a re trial. In these circumstances 
it appears to me that these appesle should 
bè allowed, that the order of the Subor- 
dinate Judge should be set sside and the 
order of the Munsif restored with costs in 
this court and in the lower Appellate 
Court. The hearing fee is assessed at two 
gold mohurs in each care. No order is 
necessary on the applications. 
`C. O. Ghose, J.—I agree, 
y./a Order set aside, 


SIND JUDICIAL COMMIS. 
' SIONER’S COURT. 
Oriminal Revision No. 14 0f 19832, 
X February 24, 1932, 
Ferszas, J. O., aND Aston, A. J. O.. 
ABDULLAH KHAN—Acoosen— 
Pe T i | APPLIOaNT : . 
z- > a o dersus 
Zo eenia t BMPEROR-~OPPONENT. : 
‘Criminal Procedure Code (Act V of 1898),s3. 155, 
162 and 190—Non-cognizable {case—Complaint by 


Police—Jurisdiction of Magistrate to take cognizance . 


—Irregularities im Police investigation—Trial, if 
vitiated, . 

“A Magistrate has jurisdiction to take cognizance 
of a non-cognizable offence upon a complaint by the 
Police, Even ifthe complaint could not have been 
validly made by the Police it might ke 
treated asa Police report and cognizance taken 
under s. 190 (1) (b). 

[Case-law discussed ] 

Irregularities during the course ofthe preliminary 
Police investigation may affect the weight to be 
attached to the evidence of the com- 
plainant and his witnesses, but will not vitiate 
the proceedings, 

Mr. Lalchand Navalrai, for the Applic- 
ant, 

Mr. Partabrai D. Punnwani, for the 
Crown. 

Judgment.—We have been asked in 
the exercise of our powers of revision to 
quash the proceedings in this case on 
two grounds. It is contended that by the 
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amendment of the Criminal Procedure 
Code in 1923 the right of a Police Officer 
to file a complaint within the mesning 
e, 4 (h), Oriminal Procedure Oode has been 
removed and, secondly that the irregular 
conduct of the Police in investigating a 
non-cognizable offence, without the order 
ofa court under s. 155 org, 202, Oriminal 
Procedure Code, and the irregular manner 
in which the alleged offence was investigat- 
ed vitiated the whole proceedings, In 
dealing with these contentions it is impor- 
tant to bear in mind that the court is 
not being asked inthis case to treat what 
purported to be a Police Report as a 
complaint. The learned Magistrate took 
cognizance under s. 190 (1) (a), Oriminal 
Procedure Code on a formal complaint 
filed by the Deputy Superintendent of 
Police and the complainant was examined 
on the complaint like any other complai- 
nant. Before the amendment of the Oode 
in 1923- the Bombay and Madras High 
Courts have held that a court on receiving 
a formal complaint from the Police of a 
non-cognizabie. offence could take cogni- 
zanca under b; 190-A, Oriminal Procedure 
Oode: Emperor’, Sada (1) and that a 
complaint is nonetheless go, because it 
is filed by a Police Officer: Chidambaram 
Pillai v. Emperor (2), Emperor v. Ghulam 
Hussain, 25 Or. L. J. 1361 (a). The view of 
the Calcutta High Oourt before the amend- 
ment in 1923 was that a Police Report in.a 
non cognizable case was either a complaint 
under s, -4 (h) or a polica report under 
8, 190 (1) (b) and that a Magistrate had 
jurisdiction to take cognizance of an 
offence under s. 211, Indian Penal Oode 
disclosed therein: See Bhairab Chandra 
Barua v. Emperor (4), There had, however, 
been a considerable difference of opinion 
before 1¥23 as to the meaning of the 
words :— 

“Upon a Police report of such facts”, 


The view formerly held in this court was that 
the words denote a report made by the 
Police under s. 173, Oriminal Procedure 
Code at the conclusion of their investiga- 
tion: Sze Ahmad Khan v. Emperor (5). 
But this decision was overruled by a Full 


(1) 26 B, 150; 3 Bom. L. R. 586. 
5 G Ind, Cas, 36; 32 M. 3; 5M. L. T, 16; 9 Or, L, 
13 


(3) 82 Ind. Cas. 753; 25 Or. L. J. 1361; 1 Lah, Oas. 
16; 6 Lah. L, J. 606; A.I. R. 1925 Lah. 237, 

(4) 53 Ind. Oas. 698; 46 ©, 807; 29 O. L.J. 318; 23. 
-0. W, N. 484; 20 Or. L. J. 794, 

(5) 9 Ind, Gas, 492; 5 5. L. Rl; 12 On L, J, 
92, 
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Bench of this court in Mehrab v. Emperor 
(6) in which it was pointed out that various 
sections of the Oriminal Prcecedure Code 
empowered thé Police to make reports and 
that the words ‘Upon a Police report of 


such facts” would include any euch 
report. : 
In 1923 the Legislature substituted the 


words ‘Upon a report in writing of such 
facts made by any Police Officer” for the 
words ‘ Upon a Police report of such facts”. 
What was the intention of the Legislature 
in making this amendment? And what 
was its effect? In Emperor v. Shinaswami 
Guruswami (7) Patkar, J. held that the 
section as amended empowered a Magistrate 
to take cognizance of any offence on a 
report in writing of the facts fconstitut- 
ing thet offence from a Police Officer and 
that the words would empower the court 
to take cognizance even of a non cognizable 
offence. His judgment was in harmony 
with the view taken by the Oalcutta, 
Madras, and Allahabad High Oourts in 
Public Prosecutor v. Ratnavelu Chetty (8), 
Nagendra Nath Chakrabarti v. Emperor (9) 
and Prag Dati Tiwari v. Emperor (10). 
` Fawcett, J., was of opinion that the 
amendment did not necessarily show ‘an 
intention on the part of the Legislature 
to make s. 190 (1) (b) cover a Police report 
in a non-cognizable case which a Police 
Officer had no order to investigate under 
8, 155, but he agreed thatifa Police report 
under s. 190 (1) (b) was limited so as to 
cover only reports which the Police were 
authorized by the Oode to make, there 
was scope for a Police report being treated 
as a complaint in a proper case, As 
examples of proper cases, in which to 
treat a . Police report 
Fawcett, J., mentioned cases where the 
Police Officer had himeelf seen the alleged 
offence committed and cases where the 
Police Officer was called on to take action 
under subs (1) of s. 57. The learned 
Judge cited with approval the ruling in 
In re Ganesh Narayan (11) that a complaint 
can be made, except in special cases that 

(6) $3 Ind. Oas. 885; 17 S.L. R.150; A. I. R.1924 


Sind 71; 26 Or. L. J. 181 (F. B.). 
(7) 105 Ind. Oas. 459; 51B. 498; 29 Bom, L.R. 


742; A. I. R. 1927 Bom, 440; 28 Or. L. J, 939; 9 A. 
I. Or. R. 110. | 

(8) 96 Ind. Cas, 983;. 49. M. 525; A.I. R. 1926 
Mad. 865; 27 Or. L.J 1031; (1927) M. W. N. 43; 25 
L. W. 248; 52M. L J. 210. 

(9) 81 Ind. Oas. 220; 51 0,402; 380. L, J. 388; 


A, I. R. 1924 Cal. 476; 25 Or, L. J. 732, 
10) 111 Ind Oas. 858; 51 A. 382; 29 Or, L. J. 9385s 
A. I. R. 1928 All. 765.- 
(12) 13 B, 600, 
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sre provided for in ss, 195 to 199, not 
only by the actual person aggrigved buf 
by any one having knowledge of the 
commission of the offence. The rulingsin 
Muhammad Rafiq v. Emperor (12) and 
Imperator v, Sewakram (13) were decis: 
ions of this court to the same effect. 

Sir John Wcodroffe in his Commentary 
on the Oriminal eProcedure Oode (126) 
at page 12 has expressed th3 opinion that 
since a 19v (1) (b) has been amended so 
as to include any report whether of a 
cognizable or non cognizable offence the 
term ‘‘coniplaint” in s, (A) wil] now exclude 
both. In the context the word “both” 
means Police reports of cognizable offence 
and Police reports of non-cognizable offence 
but ‘it is contended on behalf of the 
applicant that the words imply that a 
Police Officer cannot now file a formal 
complaint within the meaning of s. 4 (h) 
of a non-cognizable offence. I am unable 
to agree with this view. It is one thing 
to say relying on the decision of Patkar, J. 
and the other cases above referred ‘to that 
there is no longer any occasion for treating 
a Police report in a non-cognizable’ case, 
which a Police Officer has not been ordered 
to investigate, as a complaint, bezause the 
court has now been empowered to take 
cognizance under s. 190 (b) upon a report 
in writing made by a Police Officer even 
of non-cognizable . offences, It is quite 
another thing to say that the Legislature 
has by .the amendment removed the right 
of a Police Officer, like any other member 
of the Public, to go to court as a com- 
plainant and file a formal complaint of 
an ofience and ask the court to take 
cognizance under s, 140 (L) (a). If the 
court now has power under s. 190 (1) (b) 
to take cognizance of a report in writing 
of a Police Officer of a non-cognizable 
offence which he had no order to investigate 
it seems to me a fortiori that the court. 
still has power under s.. (1) (a) to take 
cognizances on the formal Oomplaint of 
of such officer. Reliance is placed by the 
applicant on the words “but it does not- 
include the report of a Police Officer”. 
in the definition of ‘complaint’. . The word: 
“Polica report” is nowhere definedg in- 
the Code. Occasions -might arise when 
it was difficult to decide whether a docu»: 
ment wae intended-as a “report” or-as a 
private complaint. No such difficulty could’ 

(12), 134 Ind Cas. 1004; 25-8. L.. R. 9; A. I, R. 
1931 Sind 1:6; (1931) Or. Oas. 734; Ind. Rul. (1931); 
Sind 156; 33 Or. L. J.41, 4 x 
pg 23 Ind. Oas, 737; 7 8. L, R. 11; 15 Or. L. Jy, 


1933 


in my. opinion arise in the present case, 
“The complaint of the Deputy Superintend- 
ent of Police purported to be such and 
from first to the last it has been treated 
as such without question, Iam ofopinion 
that the learned Magistrate had jurisdic- 
tion to take cognizance of the offence 
under s, 190 (1) (a). In the event of my 
being wrong, the caseefor the applicant 
is in no way improved. If the intention 
of the. Legislature in amending the Orim- 
inal Procedure Code in 1923 wasto make 
s. 190 (1) (b) cover Police Reports of non- 
cognizable offences which the Police had 
not been“ ordered to investigate, under s. 
155 or under s, 202, Criminal Procedure 
Qode, if one effect of the amendment was 
tò deprive Police Officers of the right of 
filing complaints within the meaning of 
8 (h) because the complaint would fall 
within the term “Police report” in that 
section it would follow that the complaint 
in this case was a report in writing made 
by a Police Officer within the meaning of 
B. 190 (1) (b) and that the court had 
jurisdiction to take cognizance of the 
offenca under s. 190 (1) (b), 

With regard to the second contention 
that the irregular conduct of the Police 
vitiated the proceedings, reliance is placed 
by the applicant on the fact that under 
s. 125, the Legislature has prohibited the 
investigation by a Police Officer in charge 
vf a Police Station of a non- cognizable 
offence without the order of a Magistrate. 
Reliance is further placed on the fact 
that e. 162 provides that where the Police 
make an investigation of an offence under 
Ohap, XIV statements made to the Police 
if reduced to writing are not tobe signed. 
It is contended that the express provisions 
of the Code were evaded. The accused 
was suspended in November and proclama- 
tion was then issued calling on members 
of the public to make complaints without 
fear and the Deputy Superintendent of 
Police admittedly made an investigation 
as (regards the alleged non-cognizable 
offences disclosed. In his examination on 
his complaint he referred to it as an 
“investigation and enquiry". An oath on 
the Koran was administered and signatures 
or thumb impressions were taken on the 
statements which were reduced to writing. 
Four months after the suspension of the 
accused a formal complaint was filed before 
the learned Magistrate and the Police 
Officer then had the additional advantage 
of sitting in court asa complainant during 
the trial and hearing the evidence of the 
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witnesses whose statements he had record 
ed. 
On behalf of the Orown, it is denied 
that there was any investigation under 
s. 155, Criminal Procedure Oode of a non- 
cogaizable offences. Ib was a departmental 
enquiry under the Police msnual by an 
officer superior in rank to an offizer in 
charge of a Police Station and it was his 
duty and he had been deputed by the 
District Superintendent of Police to make 
8 preliminary enquiry, so that the District 
Superintendent of Polica might decide 
whether the circumstances called for the 
accused being dealt with departmentally, 
or prosecuted. 

It is further contended on bahalf of tha 
Crown that irregularities evan if proved 
could not affect the jurisdiction of a Mag- 
istrate to enquire into an offence of which 
he had taken cognizance, Irregularities, 
if any, during the courssof the preliminary 
investigation might affect the weight to 
be attached to the evidence of the com- 
plainan', and the witnesses called by him. 
They would not vitiate the proceedings. 
I concur in this view. It will befor the 
learned Magistrate to consider whether 
circumstances are proved rendering it 
inadvisable to rely on the prosecution 
evidenca, This is a relevant -fact and it 
is undesirable that we in the exercise of 
revisional jurisdiction should decide a 
qaestion of this kind without having the 
benefit of the findings of the trial Uourt 
and without considering tha evidenc3 in 
the case as a whole, 

We accordingly dismiss this application 
for revision. 


N/a. Application dismissed, 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oriminal Revision Petition No. 30 of 1932, 
February 17, 1932. 

Fraser, J. O. AND SAaDUDDIN, A, J.O. 
PUBLIO PROSEOUTOR, PESHAWAR 

DIVISION—Peritionge 
versus 
Sheikh MUQARRAB AND oreEss— 
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Criminal Procedure Code (Act V of 1898), 
(2) (A)—Committal to Sessions~ Penal Code (Act 
XLV of 1860), ss. 384, 895—Magistrate framing 
charge under 3. 395—Committal, necessity of-- 
Jurisdiction, ifean be, retained by reducing «charge 


3. 837 


883 


to one under 8. 88—Frontier 
(Act III of 1901), s. ?—Applicability—Whether 
modifies `s. 887 (2) (A), Criminal” Procedure Code 
Interpretation of Statutes—Intention of Legisla- 
ture -to be Judged from language used -Jurisdiction 
—How to be determined. 

A District Magistrate trying a case ‘and framing 
a charge'under s '395, Penal Code, is bound, under 
s. 337, cl.-2, Oriminal Procedure Code, to commit the 
accused to the Sessions Caurt. He has no further 
jurisdiction left andis not competent to record 
aniorder either of acquittal or conviction ` under s. 
395, Penal Code, ‘nor can ‘be’ retain or’ assume 
jurisdiction by reducing the charge to one under s. 
384, Penal Code, [p. £82; col. 4 : 

The Frontier Crimes Regulation is a penal. law 
and according tothe well established rule of inter- 
prétation of Statutes, it must receive a construction 
which is favourable to the accueed, and cl. 2-(A), 
s. 337, Criminal Procedure Code, confers a privilege 
on the accused of being tried ‘by a supetior Court 
and this privilége cannot be lightly taken away. 
Until and unless the wording of s.° 7, Frontier 
Crimes Regulation, specifically takes away this 
privilege, it cannot be held either by presumption 
or assumption that en accused person has been 
deprived of it. “[p. 884, col. 2.] X 
< In interpreting a Statute, however ` unjust, arbi- 
trary or inconvenient the meaning may be, it must 
receive its full effect. When once the meaning is 
plain, it isnot within the province of a court to scan 
its’ wisdom or its policy, and its duty is not to make 
the law reasonable, but to expound itas it stands 
according to the real sense of the words.” The langu- 
age used is the best declaration of the intention of 
the Legislature and is conclusive ofit. The Legisla- 
tute must be intended tomean what it has plainly 
expressed. [ps 883, cols. 1 & 2.) 

Jurisdiction is to be determined not by the final 
result reached, but by the charges under which the 
trialis held. [p. 882, col. 2.] _ 

Oriminal Revision against an order of the 
Sessions Judge, Peshawar, dated the 4th 


December 1931. 


Crimes ` Regulation 


Facts.—Certain persons were suspected 
to have committed several offences, one 
of them being tbat under s. 395, Penal 
Oode triable exclusively by a Sessions 
Qourt. One of the accused was granted 
a pardon. The District Magistrate after 
framing a charge under s. 395, convicted 
them of an offence under s. 384 on the 
ground that no offence under s. 395 was 
established. On appeal the Sessions Judge 
held that the District Magistrate was 
bound to commit the accused to the 
Sessions, He also held that s. 337 was 
not modified by s. 7, of the Frontier Orimes 
Regulation and ordered the accused to be 
committed for trial before bim. Against 
this order, the Crown applied in revision. 

Qezi Mir Ahmad Khan, for the Peti- 
tiouer, |. ; 

Judgment.—[Thelearned Jud gesstated 
the facts and proceeded.) Weare not con- 
‘ce:ned with the grounds on which pardon 
wes granted to Abdul Latif, but the order 
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of 24th June distinctly notes that it wage 
granted in accordanca with the provisions. 
of s. 337, Criminal Procedure Code, and 
no reference tos. 7, Frontier Orimes. 
Regulation, was. made therein. The 
Crown's position is twofold: firstly as the 
District Magistrate in convicting the ac- 
cused reduced itkeoffence from s. 395; 
Indian Penal Code, to s. 3&4, Indian Penal. 
Code, the ber of juriediction was removed, 
inasmuch ss the latter offence is not 
exclusively triable by a Oourt of Seesion 
and coneequently cl. 2 (A), 8, 337 ceased to 
have sny application ; secondly,” that the. 
pardon was granted not under s. 337 as it 
stands in the Oriminal Procedure Oode, 
but as it is modified by s. 7, Frontiér 
Crimes Regulation, which ‘specifically 
omits sub-s. 2 (A) of that section, We are 
clearly of opinion tbat the first ground, 
taken by the learned Crown Counsel is. 
absolutely; without foundation. Jurisdiction 
is to be determined not by the final 
result reached, but by the charges under. 
which [the trial is held. Whether 
the trial is taken to mean when the 
the preceedings begin before the Magis- 
trate, or when the charges are framed 
against an accused, it does not matter, 
but in either case before judgment is 
recorded, or tzial is concluded, the trial 
Oourt should have jurisdiction over the 
eccueed qua the offence, which is being 
tried, Under the provisions ofe. 337, cl. 
2 (A), it is definitely provided that where 
a pereon has accepted pardon and has been 
examined under sub-s, 2, the Magistrate who 
is hearing the care shall, if he is satisfied 
that there are reasonable grounds for 
believing that the accused is guilty of the 
offence, commit him for trial to the Oourt 
of Session or High Oourt, as the case may 
be. That the pardon was granted under 
cl. 1, 8. 337 is clear enough, as already 
noted, from the order of the District 
Magistrate himself, and it was correctly 
granted because at that time the charge 
was “under s. 395, an offence which is 
within the provisions ofc], 1 of that section, 
The trial started with this charge and in, 
fact this charge was framed. The moment 
the charge was framed under cl. 2, s. 337, 
the District Magistrate was bound to com- 
mit the accused to the Court of Session. 
He had no further jurisdiction left and 
consequently hecould not have recorded 
an order either of acquittal, or of conviction 
under e. 35. He could not retain or 
assume jurisdiction by reducing the 
charge to one under s, 384. f 
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It is the- second ground taken by the 
learned ¿Crown ‘Counsel which raises 
rather a difficult position. We have already 
noted that the District Magistrate him eelf 
did not refer to s. 7, Frontier Crimes 
Regulation, in his order of 24th June and 
in our opinion he could not have done 
that unless he had already decided that the 
the matter was to be inquired into 
according to the provisions of ihe Regu- 
lation. The opening words of s. 7, Frontier 
Orimes Regulation, read as follows.: _ 

“Section 337, Oriminal Procedure Code, 1898, shall, 
for the ‘Purposes of this Regulation, ‘be “construed as - 


if* * > 
the 


Soe 

Now, whole of this section re-- 
produces verbatim s, 9 of the Regulation: 
of 1887, which was replaced by the pre- 
sent: Regulation, excepting that the words 
“for the purpcses of this Regulation”. 
were added and the question arises what 
is the meaning of this phrase. The learned 
Sessions Judge has taken ihe view that a 
pardon can be granted under this section, 
not generally; but only where it is preposed 
to proceed sgainst an accused under the- 
provisions of this-regulation, On the other 
hand it -ig contended by the Crown Oounsel 
that this section generally modifies s. 337, 
Oriminal Procedure Oode, in its application 
to the Frontier Districts and that therefore 
when the District Magistrate granted pardon: 
in this case he acted undere. 337 not asit 
stands in the Criminal Procedure Oode, but - 
as it is modified by the Regulation. He further 
urges that the phrase “forthe purposes of 
this Regulation” either refers to the pre- 
amble or to make it clear that the intention 
was to ‘modify s. 337 when and where this 
cection—s. 7 of the Regulation—was ex- 
tended or applied in accordance with s. 4. 


We have given the matter our very best 
consideration and havecome to the conclu- 
sion that the contention of the learned Crown 
Counsel cannot be supported either on prin- 
ciple, or on a plain reading of s. 7, Frontier 
Orimes Regulation. It is an elementary 
principle ofthe construction of Statutes-which 
is characterized as a golden rule that when 
the language of the Statute is not only 
plain but edmits of but one meaning, the 
task of interpretation cen hardly be said 
toarice. It is not allowable to interpret 
what has no need of interpretation. The 
language used isthe best declaration of the 
intenticn of the Legislature and is conclu: 
sive of it. The Legislature must be intended 
to mean what it has plainly expressed. 
Maxwell in hie * Treatise on the Interpreta- 
ion of Statutes” observes that it matters 
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not in such a case what the consequences 
may be. Where by the use of clear and 


unequivocal language capable of only one `- 


meaning anything is enacted by the Legisla- -` 


“ture, if must be enforced, even’ though it be 


absurd, or mischievous. Hə further says ` 
that if the words go beyond what was the- 
probable intention, effect must nevertheless 
be given to them, They cannot be con- 
strued contrary to their meaning as em: 


bracing or excluding cases, merely because 


no good reason appaars why they should be 
excluded. or embraced. Ho>waver unjust, 
arbitrary or inconvenisnt the meaning may 
be, it must receive its full effect. When 
onca the meaning is plain, it is not within 
the province of acourt to scan its wisdom 
or its policy, and its duty is not to make the 
it 
stands according tothe real sense of the 
words. f 

Now, the phrase “for the purposes of this 
Regulation” is perfectly plain. It is obvious 
that ths word “purposes” is not synonymous: 
with the object with which the legislation 
was undertaken, As we read it, the word 
must mean for the purposes of carrying out 
the various provisions of the Regulation. In 
a sense. every section of a Statute is placed 


‘there with the object expressed in the pre- 


amble and it would be simply absurd to 
say that in every sectioa the Legislature must 
repeat that word In fast, in the other sec- 
tions we do not find this phrase inserted. 
Again, these words could not possibly refer 
to s.4. Saction 4 as it stands practically 
reproduces word for word cl. 4, 8.1, Regula- 
tion IV of 1857. When the Legislature added 
the phrase “for the purposes of this Regula- 
tion” ing. 7, evidently it intended to give 
some meaning toit, Taking the Regulation 
of 1887 we find that the two sections under 
consideration, 8. e., 83. 4 and 7, stood just as 
they stand now, with the exception of thia 
added phrase. If e. 9of the Regulation of 
1887 was governed by sub-s. (4), s. L, there 
was no necessity to make the addition of this 
phrase in the present 8. 7. 

In the Regulation of 1901 there is one 
othersection which modifies another pro- 
vision of the Oode of Oriminal Procedure, 
and that is s. 38. There itis said that in 
any place ia which all or any of the pro- 
visions of this Regulation are for the time 
being in forces, s. 46, Oriminal Procedure 
Code 1898, shall be read ag if the sub-section 
given therein was added thereto. That 
plainly modifies generally the application of 
5,46. Oomparing s. 7 with s. 38, we at once 
see the difference. Ifit was intended to 
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modify s. 387 generally, language similar 


to that employed in s.38 would have been 
In fact it would have been quite an... 


used. it w 9 AI 
easy thing to say simply that s. 337, Orimi- 


nal Procedure Oode, in its application to. 


the area where this Regulation is enforced 
or where it has been extended, should be 
construed asif, . .-.. It has been urged 
before us that the construction we are 
inclined to put on 6.7 would make it absolu- 
tely redundant, inasmuch as in cases tried 
under the Regulation such a procedure is 
entirely unnecessary. Ina trial by jirga the 
rules of procedure do not apply, nor or the 
rules of evidence applicable. It is true 
that the Regulation does not make any 
specific provision as to the manner in which 
a case is tobe tried. 
to take judicial notice “of the fact that 
ever since the “Regulation: of 1887 was en- 
acted almost all criminal cases were and 
are first inquired into and“tried according 
to the provisions of the Orimins1 Procedure 
Code, inorder to see if itis expedient to 
refer to it to the Council of Elders, or to 
bring sufficient material on record to justify 
such a reference. It is very seldom that a 
case is straightaway referred to the Oouncil 
of Elders, though perhaps euch a course in 
view of the various provisions of the Regula- 
‘tion would not be illegal. TheLegislature 
in order to provide facilities for the procur- 
ing of evidence-~for the purposes of re- 
ference to jirga enacted s. 7and to make 
it clear that this facility was only meant 
for cases proposed to be committed to the 
Council of Elders, the phrase under con- 
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sideration was specifically inserted. Be 
that as it may, the wording of the phrase e 
is perfectly clear. There is no’ patent or 
latent ambiguity in it, and it mast have 
its full effect according to its natural and 
grammatical meaning, whatever the cqn- 
sequences.or the result, € 

There is yet another consideration, and 
a . very, weighty consideration too, which 
leads us to the sameconclusion. Admitted- 
ly the Frontier Orimes Regulation isa penal 
law, and according to the well established 
rule of interpretation of Statutes, it must 
receive a construction which is -favourable 
to the accused. There cannot béany doubt 
that cl. 2 (A), s. 337, Criminal Procedure 
Code, confers a privilege on the accused of 
being tried by a superior court and ‘this 
privilege cannot be lightly taken away. 
Until and unless the wording ofs.7, Frontier 
Orimes Regulation, specifically takes away 
this privilege we cannot either by presump- 
tion or assumption hold that an accused 
person has been deprived of it. : 

For the foregoing reasons we hold that 
the learned District Magistrate when grant- 
ing perdon to Abdul Latif was acting under 
8. 337, Oriminal Procedure Code; uncon, 
trolled by e.7, Frontier Orimes Regulation; 
and consequently he had no jurisdiction left 
after theframing of the charge to try 
the case, but was bound, if he found a 
prima facie case made out, to commit it to 
the Court of Session. We therefore uphold 
the order of the learned Sessions Judge and 
dismiss this revision petition. 

N./a. Petition dismissed, 
a aen 
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Abadi—House occupied by cultivator—Whether 
appurtenant to ‘holding—Question of fact—House 
appurtenant to holding, meaning of—Evidence Act 
o( T- of 1872), s. 114. 

There isno presumption oflaw that the house 
occupied by a` cultivator in a village is appurtenant 
to his holding and either the bouse or the holding 
must be giveh’ up. simply because the’ tenancy has 
either been lost or has lapsed by death in favour of 
the zemindar. ‘ 

Whether a house is appurtenant to a holding or 
not isa question of fact. | 

When it is said that a house is appurtenant toa 
holding, what is meant is that the site was let “to 
the tenant-for the construction of his residential 
house on-the express or implied understanding 
that it would go with the holding and that, if he 
be ejectéd from the latter or voluntarily relin- 


quished it, his right to occupy the site would 
cease, 
.There is no rule of law which raises a pre- 


sumption that the occupier of a house in the village ` 


abadi is entitled to retain the site so long as ho 
cultivates land in tho village. The court may 
however, presume the existence of any fact which 
it thinks likely to have happened, regard being 
had to the natural course of events, human conduct 
and public and private business in ‘their relation to 
a particular case, Gort SHANKAR v. LILAWATI 

LÁ Y All. 800 
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dence—Custom in Gauri Nawada and adjacent 

villages. f 

Under custom, owners of houses in the abadi 
of Gauri Nawada are entitled to transfer their 
houses in the abadi with the right of residence 
therein and the zemindars have no right to question 
such transfer. 

The question whether the owners of other similar 
villages which collectively constitute Samdhin 
possess such right depends upon the evidence adduced 
in each particular case, ALIF KHAN v. WAJIDMALI 


; All. 668 
Abatement. 
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See O1vIL PrRoGEDURE Oopz, 1908, O. XXII, rr. 4, 9 

sae : 299 

Accounts. See PARTNERSHIP 277 (b) 
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Act 1839—XXXIX. See INTEREST ACT. 

-— 1860--XLV. See PENAL CODE. 

—— 1863—XX. See RELIGIOUS ENDOWMENTS AOT. 
—— 1867—111. See PUBLIO GAMBLING Act, 


~~ 1867—XXV. See PRINTING PRESSES AND- REGIS- 


BO a ee fap TRATION or Books Aor. 
wan 1869—IV. See Divorce Aor. 
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= Right to transfer house with right of Tesi-- 


Acts —General—conceld. 


Acr 1870—VII.: See Court FEES Act, 
~—— 1871—XXIII.. See Punstons Act. 


` — 1872—I. See TVIDENOE Acr, 


— 1872—IX. See. Conrraor Act. 

—— 1874—ILI. See Marren Women's PROPEKIY Act, 
—— 1877—I. See Sproirio RELIEF Act. 

-— 1878—XI. See ARMS ACT. _ 

~— 1879—XVIII. See LEGAL PRAOTITIONIERS Act, 
—— 1881—XXVI. See NEGOTIABLE Instruments ACT. 
— 1882—1V.' See TRANSFER or PROPERTY Act, 

—— 1882—V. See BASEMENTS ACT. 

—— 1882—XV. See PRESIDENOY SMALL OAUSE Courts 


Act, 
— 1887— VII, See Surrs VALUATION Aor, 


-— 1887—IX, See Provincia, SMALL Cause Courts 


Aor, 
~—- 1€88—IIL. See Pouioz.Acr. — 
—-.1890—VIII. See GUARDIANS AND Warps ACT. 
— 1890—IX. See RAILWAYS Aor, 
—— 1891—XVII. See Banxers' Books ÙVIDENOE Act. 
— 1893—1V. See PARTITION Act, 
—— ]894—I See LAND Acquisition AOT. 
—— 1895—XV. See Crown Grants Act, 
—— 1898—V. See ORIMINAL PROCEDURE Cops, 
—-—~ 1899—lI. See Sramp‘Act. 
—— 1899—IX. See ARBITRATION AOT. 
—— 1908—V. See Civin PRoOEDURE Cops. 
—— 1908—IX. See LIMITATION Act, 
—— 1903—XIV. See Criminat Law AMENDMENT Act. 
— 1908—XVI. See REGISTRATION AOT. 
1t09— 11. See Presipznoy Towns Insoivency 
Act, 
— 1918—XII. See Companms Aor, 
—— 1914—I. See Exctsz Aor, 
1920—V. See Provinotan INSOLVENOY Act, 
1922—XI. See Income Tax AoT, 
1923—XLII. - See Mussauman WAEF Act, 
1925—XXXIX. See Sucorssion Acr. 
1929—XIX, See OHILD MARRIAGE RESTRAINT Act, 
1929—XX1X. See TRANSFER OF PROPERTY Acr 
— 1930—III. See Savy or Goons Act, 


Acts—Bengal. 
:—- 1847—JX. See BENGAL ALLUVION AND DILUVION 


—_—— 
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ACT. 

—— 1858—XXXI, See BENGAL ALLuviaLn LAND 
SETTLEMENT Act. 

—— 1866—IV See OALOUTTA POLICE Act, 

—— 1870—VI. See BENGAL VILLAGE OHAUKIDARI ACT. 

—— 18716—VIl, See BENGAL LAND REGISTRATION ACT, 

—— 1880—1X. See BENGAL OEss Aor. 

—- 1882— 11, See BENGAL EMBANKMENT Aor, 

— 1885—VIII. See BENGAL TENANOY Acr, 

—— 1923—III; See OALOUTTA MUNICIPAL AOT, 

— 1930—VI, See BENGAL ORIMINAL Law Ameno- 
MENT ACT. . 


Acts—Bihar and Orissa, 


i 1914—1V. See BIHAR AND Orissa Pusto De- 
th MANDS RECOVERY Act. 
1922— VII, See Binar anp Orissa MUNICIPAL 
` i Act, 


Acts—Bombay. 


—~ 1869--XIV. See Boimay Civie Céurits Aor 
—~—— 1880—I. See BOMBAY KHOTI SETTLEMENT AOT. 
=—— 1887—1V. See BOMBAY PREVENTION oF GAMBLING 
mg Aor. . 
1901—III. See BoMBAY District MUNIOIPALITIES 
Aor. 
1915—]II. See BOMBAY DECENTRALIZATION AOT. 


Aor +’: 
1922—X1V. See Bombay COTTON Contracts Act 
1923—1V.° See BOMBAY Primary EDUCATION Act. 
Acts—Burma. - 


—— 1898—III. See BURMA MUNICIPAL AOT. i 
—— 1922—XI. „See Burma Oourts.Aor. 
| Acts—c. P, 
— 1875-. XX. ‘See"O. PB, Laws, Act. 
—— 1883-—I. See C, P. Loca. SELF-GOVERNMENT Aor, 


——- 1917—II. See.O: P. Land Revenue AOT. 
1920-—-1V. See 0. P. Peal SELY-GovERNMENT 


—— 1920—VII. See BOMBAY PUBLIO CONVEYANOES- 


— 1922—II. See d. P; locus Act. 
Acis—M adras. 


—— 1895—111, See-Mapras Herepirary VILLAGE 
OFFIOLS Act. 
—— 1897—1V. (See. Lo SURVEY AND BOUNDARIES 
oT. 
ma 1908--T. See. Mapras Iisrates LAND AOT. 
—— 1920—V, See’Mapras DISTRIOT MUNICIPALITIES 
AOT. 
—— 1920—X1V. See MADRAS LOOAL BOARDS Acr. 
—— 1925—1. See MADRAS HINDU RELIGIOUS Enpow- 
MENTS ACT, 


Acts— Punjab. 


1883—XX. See PUNJAB Distrier BOARDS Act. 
1887—X VI. See PUNJAB TENANOY AOT. 
1900—XUII, See PUNJAB ALIENATION or LAND 
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ACT, 
1911—JII. See PUNJAB MUNIOIPAL ACT. 
1913--J. See PUNJAB PRE-EMPTION AOT. 
1913—1I. See PUNJAB REDEMPTION OF MORTGAGES 


| 
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Act. 
1918— VI, See PUNJAB Courts Aor. 
Acts—U. P. 


3869 ~[. See OUDH Estates Act. 

1886-—X XII. See OuDH Rent AOT. 

— 1886—X XVI. See OUDH SUB-SETTLEMENT Act 
1901—JI. See Aara TENANoy Act. 

1901—111, See U P, LAND REVENUE Aor. 

1916 —11 See U.P MUNIOIPALITIES AOT. 


II 
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1926—111. See AGRA TENANCY AOT. 
Ordinance. 
Ord. 1932—II. See EMERGENOY Powrrs ORDINANCE, 
Regulatlons. 


Reg. 1822—VII. Sce BENGAL I AND REVENUE SETTLE- 
MENT REGULATION 
1901—111. See FRONTIER CRIMES REGULATION. 
1931—  . See N W.T. P. Courts REGULATION, 
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ii : INDIAN OASES, 


[1933 
N Statutes. . 
Stat. 1915 (5 & 6 Gezo, V, c. 101). See GOVERNMENT oF 
INDIA AOT. 
Administration order. See Presipency Towns 


JNSOLVENOY Act, 1909; ss. 108, 109 
Administrator. See CONTEMPT or COURT 


Admissions=Must be takgn as a whole. 
lf a party wishes to have a statement made by the 
opposite party treated as an admission, the whole 
statement must be taken into consideration. Itis 
not open to him to split up the statement and pick 
out the’ portion which may be favourable to him 
and ignore the rest. FAKIR KHAN v. ISMAIL -KHan 
Lah. 264 
Adverse possession. See HINDU Law 399, 831 


Agra Tenancy Act (Il of 1901), s. 199—Revenue 
Court deciding question of title—Whether civil Court. 
The terms of s. 199 of the Agra Tenancy Act of 
1901, do not contain anything to justify the sugges- 
tion that the Revenue Court deciding a question of 
title should be deemed tobe a civil Court. There 
is nothing in it more than a statement of procedure © 
to be followed and even ifthe Revenue Court might, 
for the immediate purpose, be deemed a civil Court, 
it does not become a civil Court competent to try 
the suit for the purposes ofs.11, Civil Procedure 
Oode. SARIU Prasan Sonar v. MAHADEO Prasap 
PANDEY All. 641 


Agra Tenancy Act (lll of 1926), ss. 3 (8), 82, 
197, 230—Sale of grove in execution—Suit by 
landlord for ejectment—Jurisdiction of civil 
Court—S. 82, whether applies to involuntary 
transfers. 

Under the new Agra Tenancy Acta grove is a 
‘Holding’ within s. 3 (8) and a grove-holder 
is a non-occupancy tenant. 

Section 82 ofthe new Act is applicable to the 
sale ofa grove in execution of a decree and 
is not confined to voluntary transfers by the 
tenant. Therefore, when a grove is sold in 
execution the landlord can sue both the tenant 


358 
411 


and the transferee for ejectment inthe Revenue . ° 


Court and the civil Oourt has 
Kiswan Lau v, BIJA SINGH 


——— $8. 44, 121, 
power to grant 
Maintainability. 
Where a plaint alleged that plaintiff and the 

first defendant were joint occupancy tenants, and 
that the first defendant: had madea perpetual lease 
in favour of the defendants Nos. 2 and 3 without the 
plaintiff's consent, and sought for a decree in- 
validating the lease and for possession in case of 
proof of dispossession: 

Held, that asthe Revenue Court could grant the 
plaintiff adequate remedy under ss. 121 and 44, 
Agra Tenancy Act, the Civil Court had no jurisdic- 
tion to entertain the suit. 
KUNWAR All. 591 
— S, 82. See Aara Tenaxoy AoT, 1926, sB. 
3 (8) 110 
S. 99—Jurisdiction to be determined on 

allegation in plaint not on evidence—No allegation 

of tenancy in plaint—Jurisdiction of Civil Court. 

lt is settled law that the initial jurisdiction of the 
court is tobe determined with reference to the alle- 
gations contained in the plaint. Jf those allegations, 
true or falee, do not disclose a case of ejectment by a 
landholder against a tenant, the initial jurisdiction of 


no jurisdiction. 
All 110 


230—Revenue Court having 
reliefs prayed for—Civil suit— 








Durr Kunwar v. Bata, 
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the court is settled; if after trial of the suit the finding 
arrived at by the court leads to the conclusion that 
the relationship of landlord and the tenant sub- 
sists between the parties, though it was concealed in 
the plaint, the court will give effect to its finding by 
dismissing the plaintiff's suit as one not cognizable 
bya Civil Court. Muzarrar-up-Din AHMAD vV. MURTAZA 
Hussain : All. 25 
———s 121. See Aara Tunanoy Act, 1926, 5, 44 
591 
——ss. 197, 230 See Aara Tznanoy Act, 1926, 
s. 3 (8) 110 
—_——s, 230, See Aara Tenanoy Aor, 1926, s. 44 p 
59 





s 247—Civil Proeedure Code (Act V of 1908), 
0. XXI, rr. 58, 68—Order of Assistant Collector, 
Second Class, on claim petition—Appeal to Collector 
—Order against claimant in appeal—Civil suit by 
claimant—Maintainability of. 

Although under s. 104 (1) and O. XLII, Oivil 
Procedure Code, no appeal will lie from an order 
made under O. XXI, r. 58, Civil Procedure Oode, 8. 217, 
Agra Tenancy Act allows an appeal from every order 
of an Assistant Collector of the Second Olass. 

Where in execution of a decree for arrears of rent 
passed byan Assistant Oollector of the Second Olass 
the decree-holder attached a property as belonging to the 
- judgment-debtor, but A put inaclaim to the property 
and though the Assistant Oollector, Second Olass, who 
heard it allowed his claim, the Collector, on appeal held 
that the property belonged tothe judgment-debtor: 

Held, ona civil suit under O. XXI, r. 63 by A, that 
there was no inconsistency between the right to file 
a civil suitanda right to appeal under the Agra 
Tenancy Act, and the suit was maintainable. BIKRAM 
Sınan v. Die SINGH All. 606 
———— ss. 265 (1), 266—Lambardar—Suit for 

arrears of rent—Lambardar not having proprietary 

interest—Power of lambardar to collect rent— 

Decisions under previous enactment—If res judicata 

— Lambardar’s rights in respect of arrears of period 

before new Act. 

Where the lambardar of a mahal sub-divided by 
an imperfect partition into a number of paitis, 
instituted a suit for arrears of rent andit appear- 
ed that the land for whichclaim for rent was 
made, was situated ina pattiin which the lambar- 
dar himself was not a co-sharer and had no 
proprietary interest: 

Held, that as the lambardar had no proprietary 
interest in the land he was not empowered to sue. 

In view of the procedure laid down by Act 
ILL of 1926, in ss. 265 and 266 for thecollection 
of rent, decisions under the previous enactment 
cannot operate as res judicata. 

Any authority which the lambardar might 
have had before the passing of the Tenancy Act 
of 1926, became subject to the limitations im- 
posed by as. 265 and 266, Agra Tenancy Act, 
regardless of the fact whether arrears were in 
respect of a period subsequent to the passing 
of that Act or prior to it. SUNDER LAL v. SuBEDAR 
Sinan All.142 
Appeal. 

See Court Fees Aor, 1870, Som. I, Arras. 4 and 5, 

Sou iI, ART. 1 (d) 305 


See PRE-EMPTION DECREB 15 


Joint decree—Death of some of the decree- 
holders before filing of appeal—Abatement—A ppeal, 
if incompetent. ; . 


GENERAL INDEX. 


ili 
Appeai—coneld. 
Where a joint decree was passed in favour of 
certain persons and before the filing of a second 
appeal therefrom, two of themhad died, and the 


hearing of the appeal was objected to on the ground 
of abatement : - 
Held, that though the case was not one of abatee 
ment as the tworespondents had died before th 
filing of the appeal, being a joint decree, the appeal 
could not proceed and was incompetent. SURAJBALI 
OJHA v, RaAMBRIOH OJHA Pat 239 
Arbitration. See O1vit Proospure Cope, 1908, Scu 
IT, paras 12, 16 72 
Arbitration Act (IX of 1899),s. 2. See Compantzs 
Aor, 1918, s. 152 64 


Arms Act (XI of 1878),-s. 19 (d)—Charge for pos” 
session of excess quantity—Burden of proof— 
Transportation at frequent intervals— Inference. 
Where a person is accused of having more car- 

tridges in his possession than is covered by his 

license, it is for the-prosecution toprove definitely 
that the number of‘cartridges in hisactual posses- 
sion on any particular date exceeded the number 
covered by his license. The court cannot be called 

upon to draw an inference that he had in fact a 

larger number of catridges in his possession on the 

conjectural ground that he > could not have used 
those that he transported. on the previous occasion 

in the meantime. DAULAT Ram v. EMPEROR Lah. 263 

Attachment. See O1vit Procepurs Cope, 1908, aa 


Attestation, effect of. 

‘Attestation of a document does not involve the 
witness in any knowledge of the contents of the 
deed, nor fix him with the notice of its provisions. 


Pazat HUSSAIN v. JIWAN SHAN Lah. 454 


Bankers’ Books Evidence Act (XVII of 1891), 
s. 6—Order under—Notice to opposite party— 
Necessity of—Special circumstances to be set 
forth to avoid notice. 

Ordinarily no party toa suit is entitled to obtain 
an order under s. 6, Bankers’ Books Evidence Act as 
against the other party without notice being given 
him. Ifsuch an application is made without notice 
to the other side, special circumstances should be 
set forth in the affidavit to justify an order without 
such notice. Unless thisis done, it is not right for 
the party to ask for an ex parte order, : RUSTOMJI V. 
BYRAMJI Bom. 870 
Benami—Tests, 

Though the source of money is a very important 
test in deciding a question of benami, there is no 
authority for the proposition that unless the source 
is established tbere .can never be any finding of benami 
however good and numerous other facts and circum 
stances there may be pointing to such a finding. 
SURENDRA Nata v. RAMNATH Cal. 207 
transaction — Negotiable Instrument — 

Allegation that plaintiff was benamidar— Whether 

can be raised—Negotinble Instruments Act (XXVI 

of 1881), 8.78. 

In a suit on a negotiable instrument by the 
payee named therein or the indorsee, it is not 
open to the defendants to plead that such payeeor 
indorsee isa mere benamidar. NARAIN v. UTTAMRAO 

` Nag. 330 (a) 

Bengal Alluvion and Diluvion Act (IX of 1847), 
S. 6 -Scope of —Bengal Alluvial Land Settlement 
Act (XXXI of 1858), $. 1—Bengal Land Revenue 

_ Settlement Regulation (VII of 1822) s. 8—Lands 
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added by alluvion—Setilement—Land to be offered 

to zemindars ör proprietors. 

, Under s 6; Bengal Alluvion and Diluvion Act, 
1847; when it appears to the Local Revenue Authori- 
ties that land has been added to any estnle paying 
revenue directly to Government, they skall without 
delay desessthe same with a revenue payable to the 
Government and they shall report their proceedings 
forthwith tothe Board of Revenue whose orders 
thereupon shall be final. 

Both in s.3 of Bengal Revenue Settlement Regula- 
tion VIL of 1822, and s.1 of Bengal Alluival Land 
Settlement Act XXXI of 1858, it is provided that the 
Revenue Authorities are to settle the lands in the first 
instance with the zemindars or proprietors to whose 
estate Jand 1s added by alluvial accession and itis 
only in cases of unwillingness on their part to take 
the settlement that some other arrangement is to 
be made. JITAN SINGH v., SEORETARY or STATE For 
INDIA i i Pat. 333 
Bengal Cess Act (IX of 1880), S. 20—Road cess 

return—Suitin respect.of jamas not included in 

return—Whether barred. 

A suit for rent by a landlord in respect of jamas 
not included in tho road cess return filed by him, 
is barred by s: £0, Bengal Gess Act. A supple- 
mentary return filed nöt only not before the institu- 
tion of the suit, but after the suit had been dis- 
posed of and after añ appeal had been filed, cannot 
have the effect of gething rid of the disability imposed 
by s. 20. GIRISH OHANDRA v. MAHAMMAD Ravsan 

Cal. 849 
Bengal Criminal Law Amendment Act (VI of 

1930), SS. 2, 3 (2), 4—The Act, if ultra vires of 

the Legislature—Detention—Test to be applied—High 

Court's power to consider if Act is within powers 

‘of Legislature—Propriety of detention—Courts, if 

have power to determine—I'raud on the Act or abuse 

of powers given by Legislature—Onus of proof— 

Order extending period of detention after Rule by 

High Court—Legality of—Foreign subject, liability 

under British Indian Laws. 

`The Bengal Criminal Law Amendment Act is not 
ultra vires of the legislature inasmuch as an Act, 
providing for internment of suspected persons, affects 
neither the Habeas Corpus Act nor the Bill of Rights, 
and an Act providing for the detention of suspected 
personsisin exactly the same position. : 

The High Court can consider and determine whe- 
ther an Act passed by the Local Legislature is within 
its powers, butif an Act so passed is within those 
powers, itis not the province of the courts to con- 
sider the propriety of such legislation, nor have the 
courts jurisdiction to alter or modify, in any way, 
the competent Acts of the Legislature. 

Under the Act, for the detention of any person, the 
only test to beapplied is whether in the opinion of 
the Local Governmentthere are reasonable grounds 
for such detention, and any detention under the Act 
where there are reasonable grounds in the opinion 
of the Local Goverment is legal. 

There isno right of appeal to any Court of Law to 
adjudicate as to the merits of any order passed by the 
Local Government. 

‘The Courts can, however, consider whethera person 
is ‘improperly’ detained, 4. e., whether, although the 
forms of law have been observed, there has been a 
fraud on an Act or an abuse of powers granted by the 
Legislature. Buta petitioner alleging fraud or an 
‘abuse of his powcis against him, must set out his 


Gasiis, (1983 
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case with the same precision asisessentialin alleging 
fraud against any other litigant, aud bis case fails 
unless he can establish it as pleaded. 

ignorance of the law of British India does not 
affect the liability of a foreign subject arrested in 
British India. Suchignorance might be pleaded in 
mitigation of sentencge,if he were convicted of a 
crime, butaffords him no sort of privilege or im- 
munity. A foreign subject comes within the pur- 
view ofall Acts in force in British India, if ho chooses 
to come into British India, unless indeed any such act 
specially exempts foreigners. There is no provision 
in International Law nor under any convention or 
treaty, which protects foreigners from the law of the 
land, once they enter into British India, A French 
subject cannot claim such exemption.’ 

Where under an order under s. 3 (2), Bengal 
Criminal Law Amendment Act, the period of detet- 
tion of a certain person was extended and the final 
order for detention under s. 2 was made after the 
Rule had been issued by the High Court: < 

Held, that there was no illegality in the procedure. 
JITENDRA Nata v. Culzr Srorerary TO THE BENGAL 
GOVERNMENT Cal. 866' 


Bengal Embankment Act (Il of 1882),s. 76, 
cl. (b)—‘Lxisting embankment’, meaning of— 
Permission of Collector for repairs—Necessity of. 
‘existing embankment’ in s.76, cl. (b) of the 

Bengal Embankment Act, 1882, means the embank- 

ment as it existed at the date when the additions 

were made, and permission of the Oollector is 
necessary evenfor repairsif these repairs involve 
additions to the embankment in the state that ‘it 
is in when these repairs begin. Haru NAIK v. Bm- 
PEROR : Cal 647 


Bengal Land Registration Act VII of 1876), ss. 
‘52,55, 62—Duty of Deputy Collector under 3` 52 
—Failure to consider question of possession— 
Reference to Civil Court, legality of—-Civil Court 
and Deputy Collector, jurisdiction of, under the Act. 
The fundamental duty of the Land Registration 

Deputy Oollector under s.52is first to decide the 

question of possession in fact and in the case ofa 

person who claims possession by virtue of a succes- 
sion or transfer, to satisfy himself as to whether 

the transfer or the operation on which the succes- * 

sion purports to be founded did in fact take place. 

He has the right, if heis unable to decide upon 

these matters, to refer the matter to the Oivil Court 

vnder s. 55 but the power of the Civil Oourt and 
the scope of the enquiry to be conducted by it are 
no wider than the scope of enquiry originally before - 
the Deputy Collector. 

The fundamental purpose of registration under 
the Act isto record merely the fact of possession. 

Itis not-open either to the Land Registration Deputy 

Collector or to the Civil Court to which a question is 

referred under 8.55, to enter into a question of 

title without adjudicating upon the question of 
possession JANMEJOY PATI v, GOPINATH BHARTHI 
Pat. 477 

Bengal Land Revenue Settlement Regulation 
(Vii of 1822), 8. 3 See BENGAL ALLUVION AND 
Divvvion Act, 1847, s; 6 333 

Bengal Tenancy Act (VIII of 1885), s. 183—Perma- 
nent tenure—Sale in execution of mortgage decree 
—Non-payment of landlord's rent— Whether renders 
saleinvalid—Bengal Tenancy Amendment Act (I of 
1908)—Decree obtained by landlords in suit for rent 
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a 5 
falling due after sale—If rent decree—Civil Pro- 
cedure Code (Act V of 1908), O. XXI, r. 89—Applica- 
bility of. 

A permanent transferable tenure was purchased 
by B in a sale in execution of a mortgage decree. 
There was no evidence to show that the landlords’ 
fee as required by s. 13, Bengal Tenancy Act was 
paid, but it was proved thate3 approached the land- 
lord to pay rent but he refused io accept the same. 
Ignoring the purchaser B, the landlords brought a 
suit against the recorded tenants for rent, and in 
execution of the decree purchased the tenure B do- 
posited the decretal amount under O. XXI, r. 89, 
ie Procedure Codo, and sought for setting aside the 
sale: 

Held, that the landlords were perfectly well 
aware of the transfer at the mortgage sale, and 
hy bringing the suit for rent against the former 

. tenants only they were claiming money which was not 

really rent, for admittedly a portion of the money 
claimed as arrears of rent fell due as after the transfer 
of the holdings and was not rent, and therefore the 
decree obtained by the landlords was not a rent-decree 
and O. XXI, r. 89, applied to the case, 

Held, also that under the Bengal Tenancy Amend- 
ment Act, mere non-payment of landlord's fee would 
not render a sale invalid. BisHyu Cuaran PAL v. 
JOGENDRA Kumar BHOWMIK Cal. 839 
———S. 26-3 —Recorery of landlord's fee and 

compensation—Application, competency of—Inter- 

pretation of statutes—Whole statute to be compared, 

It is open to a landlord to recover the balance 
of landlord's fee and compensation under s. 26-J., 

- Bengal Tenancy Act, by means of an application. 
The true meaning, the exact scope and signifi- 

cance of any passiga occurring in a statute may 

be found not merely in the words of that pas- 

sage, but on a comparison of the same with other 
arts of thestatute, aud the intention of ths Legis- 
ature ascertained in that way. AGHORE CHANDRA 

JALUI v. RAJNANDINI DEBI Cal. 842 

——— 8 26-J—Scope of—Summary proceeding to 
show holding is raiyati—~Remedy of tenant against 
resultof the proceeding. 

For the purposes of s. 26-J, Bengal Tenancy Act, 

: the landlord has only gotto show in a summary 

proceeding that the holding isa raiyuti holding in 
order to be able to recover the balance of the 

- transfer fee to which he is entitled under s. 26-0 or 

26-11. This will not debar any subsequent suit by 


the tenant to establish that the tenure is a perma- 
nent tenure or rent-free tenure. SRINATH Boss v. 
Cal. 627 


DEBENDRA Nata 
-—— 8. 29—Compromise decree passed in 
contravention of terms of s. 20-~Whether operates 
as res judicata in subsequent suit 
A compromiss decree passed in contravention of 


s 29, Bengal Tenancy Act, is not a nullity and - 


should not be treated as one passed without juris- 
diction On the other hand, it is binding as 
estoppel on the parties and operates as res judicata 
under suitable circumstances GIRISH CHANDRA 
SINGHA v. MAHAMMAD Rausan MIAN Cal. 849 
ss 29, 113—Wood to be supplied—Suit on 
compromise decree —If suit for rent—Res judicata 
—Waiver—Agreement to supply wood— Whether 
contravenes ss. 29,113—Compromise in contravention 
of the sections embodied in decree—Binding effect 
on parties. - 

A claim based on a compromise decree by which 
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certain tenants bound themselves to supply to 
their landlords a certain quantity of wood annually 
from the jungle lands of the mouza is a suit for 


rent within the meaning of s 3, cl. (5), Bengal 
Tenancy Act of 1885. 

If a party does not put forward a plea of res 
judicata, he must be taken to have waived it and 
to have intentionally invited the court to decide 
the case on the merits and a compromise decree 
subsequently passed isbinding on the parties. 


Where by the terms of a compromise the tenant 
agreed to supply a quantity of wood in addition to 
the rent reserved and the status of the tenant was 
also raised : 

Held, that the compromise did not contravene 
either s. 29, or s. 113 of the Bengal Tenancy Act. | 

Although an enhancement of rent might be in 
contravention of the provisions of s. 23, Bengal 
Tenancy Act, if the compromise by which the en- 
hancement was effected is embodied in a decree, it 
operates as an estoppel by judgment NAGENBALA 
DASEE v. SRIDAM MAHATO Cal. 858 


ss 50, 115—Presumption as to fixity of 
rent—Record of Rights published—Tenant, whether 
entitled to benefit of presumption. 

Where a Record of Rights hasbeen duly publish- 
ed under Ohep. X of the Bengal Tenancy Actin a 
suit by the landlord for enhancement of rent the 
tenant is not entitled to the benefit of the presump- 
tion under s. 50 in view of the provisions ofs. 115, 
Bengal Tenancy Act. Hence it is not necessary for 
the landlord to show that that presumption has heen 
rebutted by showing that there has been subsequent 
variation of rent. OHATTOPADHYAY V. Kuararia 
MEJOZILLA ZEMINDARI SYNDICATE, LTD. Cal 306 


ss. 85,160, cl. (d)—Under-raiyat, occupancy 
rights of—If_ protected —Under-raiyati interest 
invalid as against landlord under s. 85—Acquisition 
of occupancy right, effect of. ; 
Before the insertion ofs. 48-G, cl. (3)in 1928, in 
the Bengal Tenancy Act, 1882, s. 1600f the Act 
made any right of occupancy a protected interest 
not liable to be annulled by the purchaser at a salo 
for arrears of rent. 
In a case where 





the under-raiyati interest is 
shown to be invalid as against the landlord under 
B. 85 the mere acquisition ofa right of occupancy 
by the under-ratyatt would not enable him to claim 
a valid interest under cl. (d) of s. 160. Sonatan 
DAFADAR v. DAULAT Gazi Col. 702 
——~-=§, 113. . See Benca TENANOY Act, 1885, s, 29 
858 
————— s3. 115. See BENGAL Tenanoy Aor, 1885, a0 
8,148-A—Rent suit by co-sharer landlord— 
Other co-sharer made party—Averment by defendant 
of previous purchase of tenancy—Validity of pur- 
chase—Jurisdiction of court to decide ~Decision, 
if res judicata—Civil Procedure Code (Act V of 
1908), s. 11, j A 
Where a co-sharer landlord instituted a rent suit 
under s 148-A ofthe Bengal Tenancy Act against 
the tenant and the other co-sharer landlord and the 
latter averred in his written statement the purchase 
of the holding on a previous decree which he had 
obtained in a similar suit, and also averred his 
liability to pay rent after the purchase and the 
parties joined issus on the point : . 
Held, that the court was competent to decide the 
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question of the validity of the purchase and that 
such decision of the court would be res judicata 
between the co-sharer landlords. 

Held, also that the question whether it was abso- 
lutely necessary or not for the court to decids 
it in such cases would depend apparently on the 
attitude of the plaintiff. HAREKRISHNA Darra v 


GOURHARI SETNA Cal. 56 
———— Ss. 160, cl (d). See BENGAL TENANOY Act, 
1885, s. 85 702 


———s8. 184,185, Sch. Hl—Limitation Act (IX 
of 1908), ss. 19, 20, 29 (2) (b)—Applicability of 
ss. 19 and 20 to cases under Sch. III of Bengal 
Tenancy Act—Sch. III, applicability of,to suits for 
putni rent. 

The amendment made in s. 29 ofthe Limitation 
Act of 1922, merely means that such sections as ss. 
19 and 20 are not to apply by virtue of the Limita- 
tion Act, and that ifthey are to apply, the grounds 
for applying them areto be found in the special 
or local Act itself; but that section is not to be 
construed as intending to cut down whatever is 
provided by any special or local law either by 
express words or by clear intention. 

Sections 19 and 20, Limitation Act, applied to cases 
Bengal Tenancy 
Act even between the years1922 and 1921. 

Schedule III of the Bengal Tenancy Act applies 
to suits for putni rent. Wazep ALI Kuan v. Bro- 
JENDRA KUMAR Cal. 716 
Sch. Il], Art. 3—Ezpiry of limitation for 
suit—Extinguishment of title. 

If s 28 of the Limitation Act be not directly ap- 

suits under Art, 3 ofSch III of 

the Bengal Tenancy Act, an occupancy right, if 
barred by this special limitation of two years, must 

be treated as extinguished. Ouarursaus SINGH v. 

Pat 157 

Bengal Tenancy Amendment Act(I of 1903). 
See Benaan TENANOY Act, 1885, 8 13 839 

Bengal Village Chowkidarl Act (VI of 1870’, 
ss. 58, 61—Enquiry under s. 58—Chowkidari 
chakran land, resumption of—Duty of Commissioners 
—Finality of order on enquiry. 

Where Commissioners are appointed under s. 5% 
of the Village Ohowkidari Act, what they have to 
find iswhether the lands proposed to be resumed 





| were originally assigned by the Government before 


the passing ofthe Actfor the maintenance of the 
chowkidars without assessmeat of any revenue there- 
on. Ifthe finding is that the lands were in the 
occupation of the chowkidars for their maintenance 
free of rent, it is not final and conclusive under s. 
61 ofthe Act. $ 
Per Costello, J.—It is not necessary that the Com- 
say in terms that the 
chowkidari chakran which he,has ascertained to exist 
were assigned before the Act-of 1870. The fact that 
he was purporting to act under,the relevant sec- 
tions of the Actis sufficient todndicate what is the 
end and purpose of the task which he has taken 
upon himself. 
A civil Court cannot go into the question in the 
face of a finding as to the existence of chowkidari 
chakran lands. SEORETARY or State v. BISHAMBHUR 
Das Cal. 317 
Bihar and Orlssa Municipal Act (VII of 1922), 
88. 33,130, 194—Suit by municipality for taxes 
of house—Defence of demolition of house during 
period of taxes—Burden of proof—Entry in 


[1933 


Bihar and Orissa Municipal Act—concld. . 
demand-register and assessment list—Absence of 
notice—V alue of entries—Inference, if can be drawn 
—Limitation for suit — Limitation Act (IX of 1908), 
Sch. I, Art. 120 
Ina suit by a municipality for houseand latrine 

taxes of a holding it was contended that the house 

was not inexistence during the period for which the 
taxes were claimed anf that it was demolished in 
accordance with a notice under s. 194, Bihar and 

Orissa Municipal Act. The non-existence of the 

house at the time of hearing of the suit was admit- 

ted und the municipality failed to prove that the 
house was demolished at a later date: : 

Held, that when once it was admitted that the house 
was not in existence at the time of the hearing of the 
suit, it was for the municipality to prove that it 
was in existence during the period for which the 
taxes were claimed and that no inference could:be 
drawn from the factsthat the demand-register and 
the assessment-list kept by the municipality, showed 
the entries for the holding, inasmuch as there was 
nothing to show that the defendant had any notice of 
the same. ‘ 

A suit under s. 130 of the Bihar and Orissa 
Municipal Act is governed by Art. 120 of the 
Limitation Act. DIP Narain v. ADDITIONAL Dusrricr 
MAGISTRATE, PATNA Pat. 792 


Bihar and Orissa Public Demands Recovery 
Act (IV of 1914)—Purchase by certificate-debtor— 
Ab:n:» of court's permission—Pur chase, if 
invalid. ; : 
A purchase by acertificate debtor of property 

sold for arrears of cess, without the court’s permis- 

sion, cannot be completely ignored. CHATURBĘUJ 

SINGH v. SARADA CHARAN GUHA Pat.157 

ss. 7, 29—Sale of property under certificate 
issued not against plaintiff but against third 
party - Suit for recovery of properly—Necessary 
parties—Secretary of State, whether necessary 
arty. f 
Where, a property has been soldunder the Public 

Demands Recovery Act and unders. 29 thereof an 

application is made to set aside the certificate sale, 

the Revenue Authorities have only to decide if the 
notices were duly served under s. 7 and if there was 

a material irregularity in the certificate proceedings 

or in publishing or conducting the sale. An obser- 

vation by the Revenue Authoritiesas to the nature of 
the lands carries little weight. 
The Secretary of State is not a necessary party to 

a suit for recovery of property sold under a certifi- 

cate issued not against the plaintiff but against a 

third party, CHaToRBHUI SINGH v. SARADA CHARAN 

GUHA Pat 157 

Bombay Civil Courts Act (XIV of 1869), s. 
28-A See Suoozssion Act, 1925, s. 265 Bom. 575 (b) 


Bombay Cotton Contracts Act (XIV of 1922)— 
Person in Bombay instructing another in Bombay to 
effect a contract of sale or purchase in New York 
or Liverpool—Whether governed by the Act— 
Arbitration clause in New York or Liverpool rules 
—Whether applies to the contract. — 

Where a person in Bombay instructs another 
pnoesrin Bombay to effect a contract of sale or 
purchase of cotton in New Yorkor Liverpool, the 
transaction is neither subject to nor governed by 
the Bombay Cotton Contracts Act of 1922 and the 
bye-laws made thereunder. | i 

When a contract of that kind is made subject to 
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the rules*of the New York Cotton Exchange or the 
rules of the Liverpool Cotton Association, Limited, 
an arbitration and award thereunder are not a 
condition precedent to the institution of a suit in a 
Court of Law for determination of the disputes 
between the parties, PIROJSHAW v. BANDEALLI ISMAIL 
& Co. Bom. 738 


ss. 2,3, 4, 5—Egst India Cotton Associa- 

lion's Articles of Association, Art. 96—~By-law 81 

and Forms—Art. 96, whether binding on non-members 

—S. 4, effect of—‘Rules and Regulations’, meaning 
_ of —By-law 81, whether ultra vires—Whether applies 

to agreements between commission agents and 

constituents—Contract not in accordance with by-law 
and form—Validity. 

Section 4 of the Bombay Cotton Contracts Act 
does not make Art. 95 of the Articles of Association 
of the East India Ootton Association Ltd, binding 

“on non-members. It does no more than to declare 
that the constitution and administrative machinery 
set out in the Articles are not unlawful, and does 
not alter the character of the Articles asa domestic 
contract among the members of the Association. 

Where a cotton contract stated that the order 
was to be subject to the Rules and Regulations 
of the Hast India Cotton Association Limited: 

Held, that the words ‘Rules and Regulations’ 
raferred to the published by-laws made for the 
regulation and control.of cotton transactions, which 
the Act makes binding on non-members and they 
cannot be taken to refer also to the Articles of 
Association. 

By-law 81 of the by-laws made for the regulation 
of cotton contracts and its relative form are not 
ultra vires so far as they purport to apply to a 
contract between a commission agent and his 
constituents The transaction in cotton referred to 
in the definition of contract covers the whole tran- 
saction in cotton, including the part which an inter- 
‘mediary takes in it, and the whole course of business 
between parties to contracts in any capacity, whe- 
ther they be members or not, is to be subject to 
regulation by by-laws. 

By-law 81 and its relative form do 
contract between a commission agent 
stituents. 

But the form is nota stereotyped one and literal 
compliance with it is not essential for the validity 

. of a contract. If identical terms and conditions, in- 
stead of being in the memorandum sent by the 
agent, were contained in the initial order by the 
constituent, there would be pro tanto suficient 
compliance with the by-law. 

Where the initial orders were inconsistent with the 
terms and conditions set out in the prescribed 
form in at least two respects, viz: (l) as regards 
the absence of any provision for arbitration and the 
substitution of provision for the particular 
courts in which suits are to be instituted, and 
(”) a provision that, iu the event ofa loss on the 
transaction, the agent's account is to be accepted 
as correct and to be binding onthe constituent in 
any legal proceeding : 

Held, that the coutracts did not comply with the 
by-law and were void under 8.5 of the Cotton Con- 
tracts Act. RADHAKISSON GOoPIKISSON v, BALMUKUND 
RAMOHANDRA P.C 828 


Bombay Decentrailzation Act IH of 1915). See 
Penau Cope, 1860,s. 24 530 





apply to 
and his con- 
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Bombay District Munlcipal Act (Ill 
8.16. See PENAL Oone, 1860, s. 21 


———38. 184, 46 (e)—Municipality—Power to 
dismiss servants—Dismissal, when gives cause of 
action—Power of Court to question reasonableness of 
dismissal—Rules of natural justice, whether 
applicable. 

The fact that a servant of a Municipality was dis- 
missed by the Municipality without notice given or 
caussshown, would not give him a cause of action. 
But if he alleges that the Municipality in dismissing 
him has not conformed to its own rules, itis an 


of 1901), 
530 


allegation which discloses a cause of action and 
whee the court has jurisdiction to consider and 
ecide, 


Where the Statute vests a discretion in the Munici- 
pality the court must be satisfied that that discretion 
has been exercised according to the limitations im- 
posed by the Statute But the Municipality is not 
under any obligation to satisfy the court that their 
decision was reasonable and the court is not entitled 
to consider whether the said decision was justified. 

Per Mehta, A. J. C.—Where a person gets 
himself engaged in the service of a Municipality he 
must be deemed to have agreed to abide by the law 
under which the Municipality had ‘to function. 
ABRAHAM REUBEN v IKARBACHI MoNIOIPALITY 

Sind 768 

Bombay High Court Rules (Original Side) 
rr. 318,326, See Crvm Proogpurr Cope, 1890! 
s. 73 389 (by 


Bombay Khotl Settlement act (iof 1880), s. 10 
—Khoti nisbat land in Mangaon taluk in Kolaba 
District—Mortgage by tenant—Transfer of possession 
without consent of khot—Khot's right of re-entry — 
Redemption of mortgage before re-entry—Effect— 
Validity of mortgage as between mortgagor and 
mortgagee. 

In the case of a possessory mortgage of khoti nisbat 
lands in Mangaon taluka in Kolaba District, executed 
by a tenant, if possession is transferred to the mort- 
gagee without the consent of the khot,the khot has 
a right of re-entry on the lands mortgaged although 
the mortgage itself may have been redeemed before 
the khot exercises the right, RAMOHANDRA v. JANKI 
LAKSHMAN Bom. 481 


Bombay Prevention of Gambling Act (IV of 
1887), 8. 6—Warrant wnder—Hesentials of— 
Statutory requirements, observance _of—Wrong 
description of house to be searched--Eyfect of— 
Falsa demonstratio non nocet. 

Though it is usually desirable that warrant 
issued under a particular statute should show on 
its face that the conditions precedent required by 
the statute have been complied with, itis not essen- 
tial that it should do so. Where a warrant issued 
under s. 6, Bombay Prevention of Gambling Act, 
stated that a complaint on oath had been made but 
did not state that the person who issued the war- 
rant had reason to suspect that the house in ques- 
tion was used as a common gaming house: 

Held, that the warrant was a valid one. 

jf such a warrant wrongly describes the property 
to be searched, thenit is a bad warrant. But a 
description may be good in part and bad in part, 
and the court may reject the bad part on the prin- 
ciple of falsa demonstratio non nocet. VALLIBHAI v. 
EMPEROR Bom 346 
s 12—Gaming—Aider amd abettor, whether 
punishable. 





viii INDIAN OASES, 


e 
Bombay Prevention of Gambling Act—concld. 


Under s. 12 of the Bombay Prevention of Gambling 
Act only those persons who are gaming are punishable 
and those who aid and abet are not punishable. SrADI 
Raw v. JIMPEROR Lah, 543 (b) 


Bombay Primary Education Act (IV of 1923 
as amended by Act XV of 1927), s. 3, cl. 1— 
District School Board constituted under—Whether 
a corporation and liable to be sued as such, 

A District School Board, a creation of the Bombay 
Primary Education Act by s.3,cl. 1, thereof, is a 
corporation and is liable tobe sued as such. 
Disrricr Somoon BOARD, BIJAPUR v, BHAGWAN VASUDEO 

Bom. 874 

Bombay Public Conveyances Act (VII of 1920), 
S 26—Police Act (III of 1888), s 2 —Plying of 
public conveyance without license within the railway 
yard of the Victoria Terminus Station —Whether 
offence under s. 26— Competency of Railway Police 
to set the law in motion—‘City of Bombay’, limits 
of. 

.Where a person plied a public conveyance for 
which he did not hold a license within the Railway 
yard of the Victoria Terminus Station, Bombay, and 
was charged by the Railway Police for an offence 
under s. 26, Bombay Public Conveyances Act : 

Held, (i) that the place where the conveyance 
-was -plied, though included in a general Police 
District bythe Governor-General in | Council, was 
-not outside the City of Bombay to which the Act 
applied and the accused committed an offence under 
+ 8. 20; 
(ii) that the Railway Police had all the 
of the general Police within their 
and hence were competent to set the 
EMPEROR v. ALLI Hassan LIMBUYVALA Bom. 790 
Boundaries and area, See Drep 423 


Burden of proof. See Sproirio RELIRP Aor, 1877, 
_ 88.14 to 17 ; 708 
————Disputed lands shown as debutter in Record 

of Rights—Plaintiff claiming them to be in his 
`. gzomindari—Onus of proof. 

Where in a suit the disputed lands are debutter as 
shown inthe Record of Rights and the plaintiff 
challenges that character of the lande claiming that 
the lands lie within the ambit of his zemindari, the 
onus ison the plaintiff to show by evidence that the 
-debutter entries in the Record of Rights are incor- 
rect. OHATUORBHUJ SINGH v. SARADA CHARAN Gua 

Pat, 157 
Burma Courts Act (XI of 1922), $. 27—Criminal 

Procedure Code (Act V of 1898), s. 485—Revision 

from orders of: Rangoon Magistrate—Jurisdiction 

of Sessions Judge of Hanthawaddy—Judicial 

Notification No. 89 of 1931, 

Though under s, 27, Burma Courts Act, appeals 
from sentences and orders of Magistrates exercising 
their jurisdictional powers in Rangoon, lie to the 
Rangoon High Court, under Notification No, 39 of 
2nd February of the Burma Government and s. 435 
of the Criminal Procedure Oode, prima facie the 
Sessions Judge of Hanthawaddy, Rangoon, is invest- 
ed with revisional jurisdiction in connection with 
applications for revision from the Courts of Magis- 
trates in Rangoon. MAUNG OnIT SRIN v. EMPEROR 
Rang. 259 
Burma Munlcipal Act (Hof 1898), s. 114 (1)— 

Applicability—New private markets—Necessity of 

icense. 


The provisions of s. 114 (1) of the Burma Municipal 


powers 
special district 
law in motion. 
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Actas amended in 1931 do not prohibit the newly, 
establishing of a private market which w&s not in 
existence at the commencement of the Act, ie., lst 
July 1898, without a license from the Municipal 
Committee within whose area the market is establish- 
ed The prohibition is only in respect of such 
private markets as were ‘lawfully in existence at the 
commencement of the Act.’ 

[Bad drafting of thesection pointed out] Mauna 
Ba Tain v. U Pannawonrita Rang. 81 F. B. 


Calcutta Municipal Act (Ill of 1923), ss. 127° 
131 and 137—Assessment—Valuation of premises 
— Re-valuation after amalgamation of premises, 
whether can be higher than previous valuation, 


Section 127 of the Oalcutta Municipal Act 


: cannot come into operation in its entirety, in making 


a re-valuation on amalgamation, and in fixing the 
annual value of amalgamated premises, so as to 
control the provisions contained in ss. 131 and 134,, 
during the currency of the assessment that was in 
force at the time of amalgamation. alas 
Therefore, the assessment on re-valuation of pre- 
mises after their amalgamation cannot be higher 
than the assessment on separate valuation of the 
amalgamated premises during the currency of the 
assessment that was in force at the time of amalgami- 
tion. CORPORATION or CALOUTTA V. PROBAT CHANDRA 
Cal. 32 
s. 386—Summons to answer charge under 
8. 886—Omission to mention | place of occurrence— 
Validity of trial. f 
Where ina summons to answer a charge under s. 
386 (1) (a) of the Calcutta Municipal Act, the place 
of occurrence is not mentioned, such omission in 
itself is a material irregularity which would seriously 
mislead the accused, GANESH CHANDRA Kian & Song 
v. CORPORATION OF OALOUTTA Cal. 864 


Calcutta Police Act (IV of 1866), ss. 44, 50-A— 
Game of mere skill, what constitutes—Conviction 
under s. 44—Hssential conditions—Dart game, if a 
game of skill. 

In order to escape conviction under s. 44, Oaleutta 
Police Act, it must be shown by the defence that to 
allintents and purposes on a broad and reasonable 
view of the matter the game was one of skill and 
nothing else. The question of whether or not the 
game is one of mere skill for the purpose of invoking 
the protection of s, 50-A is a question of fact >, 

A reasonable construction should be given to the 
words ‘mere skill’ and the qualifying adjective ‘mere’ 
should not be interpreted as meaning ‘pure’ in the 
sense in which that word might be used ina scientific 
experiment, h 

A game of “mere” skill should be taken to mean 
one in which a person playing it,as far as possible 
in any human affairs, has complete control over the 
result which he sets out to atlain, provided he is 
sufficiently expert in performance. 

(The dart game as played by the accused, was held 
to bea game of skill), SALIGRAM KHETRY v. EMPEROR 

Cal 593 

C. P. Land Revenue Act (I! of 1917), s.227— 
Rules under—Agent's being in Government Service 
at time of lease— Whether renders lease opposed to 
public policy. 

‘the Patwari Rules of 1920 under s. 227, 
GO. P. Land Revenue Act, do not render void a lease 
executed by the patwari while in Government 
Service. GOHENABAI V, Raguunata Nag. 515 
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C. P. Land Self-Government Act (| of 1883), 
eS. 9—Right of land owners to hold bazar on 
their land English Law of markets—Applicability 
to India. 

Prior to the enactment of the ©, P. Local Self: 
Government Act, land owners in the Central Pro- 
vinces hada right to hold markets or bazars upon 
their land, provided that they did not infringo the 
rights of others and the holding of such markets 
would include the levying of market fees 
or tolls. 

The English Law relating “to markets based upon 
a grant by the crown does not apply to India. 
‘KRISHNARAO V SECRETARY OF STATE Nag. 450 


C. P. Laws Act (XX of 1875), s. 5—Burden of 
proof of custom—Custom among Sunni of Seoni 
District. 

Under s. 5, O P. Laws Act, the burden of proving 
a custom at variance with and seeking toalter the 
personal law of the parties, lies heavily on the 
person relying on it. ‘The custom shculd be ancient 
and invariable and such a custom must be established 
‘to be so by clear and unambiguous evidence. 
BIRDICHAND v. Noor MOHAMMAD Nag. 73 
C. P. Local Self-Government Act ilv of 1920), 
< §,27—Nistar dues—Realising of, for 10 years— 

Whether entitles land-holder to levy fees or toll. 

The mere fact that nistar dues were realized for 
ten years does not amount to such long usage as 
would entitle the levy of fees or tolls. MrisHNARso v. 
SECRETARY OF STATE Nag. 450 


C, P. Municipalities Act (Il of 1922), s. 140 (1) 
— Power of Municipal Committee to abolish slaughter 
house~—Penal Code (Act XLV of 1860), s. 442— 
Offence under. 

Under s. 140 (|), O. P. Municipalities Act, a 
Municipal Committee is empowered, with the 
approval of the Deputy Commissioner to fix pro- 
mises for the slaughter of animals and implies 
_power to abolish premises so fixed. The power 
to abolish does not require the previous sanction 
of the Deputy Commissiqner but merely his ap- 
proval. 

Where such a slaughter house has been 
abolished, slaughtering animals therein without 
the permission of the Municipality is an offence, 
and when theaccused act with intent to annoy 
the Municipal Committee they are punishable 
under s 447, Penal Code. AMIRU Euprror 

Nag 543 (a) 

C. P. Tenancy Law—Occupancy tenancy—Lease— 
Mode of creation —Value of interest only 
Rs. 50—Necessity of Registration—Registration Act 
(XVI of 1908),8. 17 (d). 

Under the O. P. Tenancy Law, the creation of 
an occupancy tenancy need not be efiected by 
granting a lease in perpetuity; it is sufficient to 
grant a lease for one year. Oonsequently the 
right need not be conferred by a registered 
instrument where the value of the interest is only 
Rs 50. Dautat kao v. RATANSINGH Nag 652 
Charge—Necessity of registration of document 

creating charge. 

Where a document purporting to create a charge 
has not been registered, it is inoperative to createa 
charge. Krsno Prasan v. Upper INDIA BANK LTD. 

Oudh 474 

Child Marriage Restralnt Act (XIX of 1929), 

s 6. See ORIMINAL PRoorpuRE Cope, 1898, s 4 (1) 
810 
———~§. 11—Bond—Complainant a Judicial Officer 
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—Omission to record reasons to exempt execution 

of bond —If vitiates proceedings. 

Ordinarily the District Magistrate ought under s. 
11, Child Marriage Restraint Act, to record in 
writing his reasons for exempting the complainant 
from liability to execute a bond, but where the 
complaint is by a judicial officer, omission to 
record reasons for not requiring him to execute a 
bond cannot be held to vitiate the proceedings. 
SURHA Sano V. EMPEGOR Pat. 810 
Ghowkidarl chakran land. See BENGAL VILLAGE 


CHOWKIDARI Act, 1870, 8 53 317 
Clty of Bombay, limits of. See Bombay PUBLIO 
CONVEYANCES Act, 1920, s. 26. 790 


Civil Procedure Code (Act V of 1908), 8. 2 (2). 
See PROVINCIAL INSOLVENOY Act, 1920, s. 52, 
~—-- SS 2 (2),47, O.XLI, r. 5—Order 
to stay of execution, whether 
and 47, scope of. 
An order relating to the stay of execution does 


relating 
appealable—Ss 2 (2) 


not fall within 3s. 47, Civil Procedure Code 
and such an order is not an adjudication 
conclusively determining the rights of the 
parties with regard to a matter in contro- 


versy, and no appeal, therefore, lies from such an order. 

Firm SHALIGRAM NARAYANDAS v. MAHALAXMI MILLS 

Oo. Lr. Nag 841 

8 6—Legal representative—Suit against some 
alone of several legal representatives— Validity of 
decree. 

The general rule is that the plaintiff must be 
diligent andimplead all the legal representatives 
if he wishes to bind them but where such legal 
representatives are impleaded and there is no fraud 
or collusion the estate will still be bound, if other 
persons turn out to be actual legal representatives 
provided that the plaintif was ignorant of, or had 
no means of knowing the facts or circumstances by 





reason of which the proper legal representa- 
tives were ‘other than the ordinary ones. 
Karam Kaur v MATWAL OHAND Lah. 580 


—— ss. 8, 151, 0. XXXIX, r. 2—Letters Patent 
(Madras), cl. 21—Power of High Court to issue 
injunctions apart from O. XXXIX, r. 2, in cases 
from mofussil. 

In view of the provisions of s. 2lof the Letters 
Patent (Madras) where the High Court dealsas appel- 
late or tevisional authority, with a case coming from 
a mofussil court, it ean only apply such law or equity 
and rule of good conscience as would be applied by 
the mofussil court Therefore, it can grant only an 
injunction in respect of such a case in accordance 
with the provision of O. XXXIX. Consequently the 
High Court hasno power in sucha case to grant an 
injunction staying the execution of a decreein a 
mofussil court pending a revision petition. KARUPPAYYA 
NADAR V, PONNUSWAMI NADAR Mad. 607 

$. 10—Government of India Act, 1915, 8. 10? 

—Order staying suit—Revision. 

The High Court may in a proper case revise under 
s. 107 ofthe Government of India Act, an order 
ofa Subordinate Court staying a suit pending the 
decision of another suitor appeal BEHARI LAL v. 
SARDARI LAL Lah 186 

ss. 10, 115—Order staying suit— Revision. 

No revision lies under s.115, Civil Procedure Code, 
against anorder staying a suit under s 10, Civil 
Procedure Code, as such an ordor is of an interlocutory 
nature. Kanwant Rar v Fonseca & Co. 

a Lah, 177 fa) 
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—-— 5.11. See BENGAL Tenancy Act, 1885, s 148-A 
Cal. 56 
©, 11—Auction-purchaser, whether 1epresen- 

ative of judgment debtor. 

An auction purchaser ata court sale acquires only 
the right, title and interest of the judgment-debtor 
and while he is not a representative of the judg- 
ment-debtor for the purpose of 8.47 of the Civil 
Procedure Code, he isa party claiming under the 
judgment-debtor for the purpose of s. 11 of the said 
Code. GULAM MOHAMMAD V. SANSAR OHAND Lah. 448 

S.11—Competency of court—Prior court 
competent to decide issue raisedin but not to try, 
subsequent suit—Res judicata—General principles 
of res judicata, when can be invoked. 

Under s. 11, Civil Procedure Code, a decision ina 
former suit cannot be pleaded as res judicata in a 
subsequent suit unless the Judge by whom it was 
made has jurisdiction to try and decide not only 
the particular matter in issue but also the subsequ- 
ent suit itself in which the issue is subsequently 
raised. 

Though 8.11, Oivil Procedure Code, is not exhaus- 
tive the doctrine of res judicata on general prin- 
ciples cannot be invoked so asto render the provi- 
sions of the section nugatory. J'azan Hussain v. 


“JIWAN SHAH y Lah. 454 
——— 6. 11—Relationship — Decision as to, in 
contentious administration case—Persons claiming 


through contesting party, if barred, 

Where a decision made in a proceeding for 
Letters of Administration, which was contested in 
its progress, stated that a person was e parti- 
cular relation of the deceased and as such was the 
nearest heir, 

Held, that the decision would be binding upon 
those claiming through the party who contested the 
relationship in the administration case. GaALSTAUN v. 
Prorotta Kumar DE : Cal. 320 
s. 11—Res judicata—Competency of first court 

to try subsequent suit. 

Under s.11, Civil Procedure Code, before a matter 
can be held to be res judicata it must be found, 
among other things, that the first Oourt was com- 
petent to try the subsequent suit and not merely 
an issue in that suit. SARJU Prasad Sonar v. 
MAHADEO PRASAD PANDEY All. 641 
———8 11—Res judicata, doctrine of—If confined 

to s. 11—Two suits decided by common judgment in 

lower Courts—Decree in one becoming final— 

Second appeal in the other—Decision in former, if 

operates as res judicata. 

-The doctrine of res judicata is not confined to the 

rovisions ofs.11 ofthe Oivil Procedure Oode; it is 
based upon the principle that multiplicity of suits 
should be avoided and there should be an end to 
litigations. 

Where two suits were decided by a common judgment 
in both the courts below but two decrees were pas- 
sed and the decree in one of them became final by 
the party not appealing against it: 

Held, that the issue decided in the decree which had 
become final would operate as res judicata in the other 
guit even at the stage of second appeal. Mrs, GERTRUDE 
Oates v Mrs Miuricent D’Smva Pat, 762 

s. 11, Expl. IW—Hxecution proceedings— 

Applicability of the rule of constructive res 

judicata—Question of law—Haxecutability of decree. 

Where the court passed a ‘declaratory “decree’ on 
the basis of a compromise that the plaintiff was 
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entitled to a certain sum of money °per month 
by way of maintenance from the defendant and 
the decree was executed several times without any 
objection being raised by the defendant to the ex- 
ecutability of the decree : : 

Held, that it was not open to the defendant at 
a subsequent stage to contend that the decree was 
merely declaratory and was not an executable decrea, 
as the point must be Geemed to have been impliedly 
decided against him. 

The question of executability of the decree is 
not a pure question of law but one of construction of 
toe decree, 

The principle of constructive res judicata ig 
applicable to execution proceedings. VED Kaur v. 
BALKISHAN Das Lah. 577 


———3 11, Expl. 1V—‘Might and ought’—Contract 
of guarantee—Question as to whether contract 
represented agreement —Res judicata—Bar. 

A made a loan of 40 lakhs of Rupees to B on the 
mortgage of certain properties, and P, Q and R 
guaranteed the loan to the extent of Rs 6 lakhs 
each. B did not pay the loan and the executors 
of A sued P,Q and R on their contract of guarantee. 
P, Qand R contended that their liability as per the 
terms ofthe contract of guarantee, came into exis- 
tence only if and when tho mortgage had been 
enforced and was found deficient to meetthe loan, 
R also put forward an alternative plea alleging that 
the contract did not properly represent the real 
bargain between the lender and the guarantors but 
their plea wasabandoned. The suit was decided in 
favour of P, Q and R. Subsequently they filed a 
suit for rectification of the contract of guaran- 


tee: 

Held, that the subsequent suit was barred under 
s 11, Expl. 4, Civil Procedure Code, inasmuch ag 
the question whether the contract of guarantee 
really represented the agreement between the 
guarantors and the lender not only might but ought 
to have been made aground of defence in the 
prior suit. Pxuinures v. MITOHELL Cal 50 
———S 16. See O1vin PROOEDURE Cone, 1908, Sor, 

IT, PARAS, 12, 16 72 


3.35 —Costs— Party succeeding on particular 
issue—Right to costs on that issue—‘Costs will follow 
the event’, meaning of. 

When anaction involves separate issues whether 
arising under different causes of action or under one 
cause of action the costs of any particular issue must 
goto the party who succeeds upon it unless the 
court for reasons to be recorded directs to the con- 
trary. ; 

Obiter :—An order regarding costs passed with due 
attention to the provisions of law should not be varied 
merely because the Appellate Judge would have pass- 
eda diferent order if he had been trying the original 


Buit. GANPATSAO v. JAGO KALAR Nag 262 
—s. 47 
See Oivit PROGEDURE Cope, 1908, s 2 (2) 841 


See PROVINOIAL INSOLVENCY Act, 1920, s 52 817 
S 47— Purchaser of properties pending 
attachment, whether representative—Otiection under 
s. 47, competency of—Collusive sale pending 
attachment—Validity of sale, whether can be gone 
into tn execution. 
A attached B’s properties before judgment 
Subsequently C, another creditor of B filed a suit 
against B,obtained a decree and purchased the 


In 
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properties in execution and conveyed them to D. 
D objected to A’s execution under s. 47, Civil Pro- 
cedure Oode, but A pleaded that C's decree was 
collusive and D was merely a benamider of B. 
The executing Court referred A toa regular suit for 
getting rid of C's decree and sale: 

Held, (4) that D was a representative of B within 
the meaning of s. 47, Okvil Procedure Code, and 
rightly made an application under s 47; 

(ii) that the court was, however, wrong in referr- 
ing A to aregular suit. Tho matter was one which 
the executing Court was itself bound to decide. 
BEETHARAMAN OBETTIAR V OHIDAMBARAM OHETTIAR 

Mad 54 
5. 47—Suit for declaration—Defence that 
should have been raised in execution proceedings 

—If barred. : 

Where A obtained a money decree against the 
predecessor-in-interest of the defendants, and pro- 
ceeded to execute the decree against them and in 
execution of the decree A wanted to attach certain 
properties acquired by the defendants by purchase, 
and while in the execution proceedings the objection 
oo this ground was not raised: 

Held, that in a suit instituted by A against the 
defendants for declaration of titla and recovery of 
possession, defence by way of the properly not being 
aequired by inheritance could not be raised being 
barred by s. 47, Civil Procedure Code, as it should 
have been raised in execution proceedings SURENDRA 
Naty HALDAR v, RAMANATH BARMAN Cal. 207 


8.47, O. XXI, r. 66—Application under— 
Whether can be taken as one under 3, 151—Bar, if 
any. 

Where objections of a judgment-debtor have been 
dismissed not on their merits but upon the ground 
that the judgment-debtor was in default, the dis- 
missal of such objections would not be a bar to the 
judgment-debtor taking the same objections in sub- 
sequent execution proceedings, by afresh petition 
under s.47 and O. XXI, r 66, Civil Procedure Code. 
When an application under s. 151, for restoration of 
the first petition of objection has not been properly 
dismissed that dismissal should not be allowed to 


—, 





operate to conclude the objections contained in the 
first petition, AKHOY KUMARKAR vV. KRISHNA CHANDRA 
SAHA Cal. 618 


———§ 48—'Subsequent order’, meaning of—Order 
for payment against receiver in another suit, whether 
‘subsequent order.’ 

The subsequent order referred to ins 48, Civil Pro- 
cedure Code,must be (2) an order in the suitin which 
the decree is made, and (i) an order which directs 
payment by the debtor or the surety of money in 
respect of the judgment-debt. An order for payment 
madeona Receiver in another suit concerning the 
judgment-debtor's properties in the absence of the 
judgment-debtor or his surety is not such an order 
as iscontemplated by s 48 (1) (b), Civil Procedure 
Code KIRTYANAND SINGH v. PRITI Onano Lat 
CHAUDHURY P.C 760 
i=—— 88. 52, 53—Decree against deceased Hindu 

represented by sons—Liability of family property. 

Under s. 53, Divil Procedure Gode, a decree for 
money which has been obtained against a deceased 
Hindu represented by his sons or grandsons, is exe- 
cutable against the joint family property in the hands 
of his sons and grandsons, OHAMPAKLAL RuPcHAND V. 
RAYAOHAND THAKORBAI Bom. 509 (b) 
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s. 54—Decree directing partition of portion 
of undivided estate—Decree directing partition of 
land ibut not of revenue—Applicability of s 54. 
Section 54, Oivil Procedure Code, applies only to a 
case where the decree comprehendas the partition of 
the whole of the estate paying revenue to the Go- 
verament., It dees not apply toa decree which di- 
tects partition only of a portion of an estate 

For applying s. 54, it is not necessary that the 
decree should direct partition not only of land but 
also of the land revenue assessed on it. K. V. SRINIVASA 
THATHACHAR V SRINIVASATHATHACHAR Mad. 181 

8 55 (4). See Cort Fres Act, 1870, Son. 
I, Art 6 301 


8.60—Dismissal of objection under s 60 for 
default—Fresh objection, competency of. 

On anobjection under s, 60, Civil Procedure Code, 
by a judgment-debtor being dismissed in default, a 
second objection on the.same ground can be enter- 
tained. Kisuna v SUNDAR Lak. 620 
8. 60—Wajib-ul-arz providing that tenanis 

have no saleable interest in house ~ House of tenant 

judgmeni-debtor, if can be attached. 

A decree-holder cannot attach a house in the face 
of provisions contained in the wajib-ul-are that tha 
judgment-debtor has no saleable interest in the 
house Bais NATE v Mavsi Lan Oudh 766 

s 60 (c)—House of agriculturist— Exemption 
from attachment—All houses, whether exempted. 

Section f0(c) ofthe Civil Procedure Code, exempts 
all the houses and other buildings which form the 
premises occupied by an agriculturist evenif a por- 
tion would enable the judgment-debtor to earn his 
livelihcod as an agriculturist Kuar DAULAT SHAH 7, 
PREMOHAND MARWADI Nag. 824 


———S. 64, O. XXI, r. 53 (6)—Execution—Dearee- 
holder attaching decree obtained bu judgment-debtor 





—Pendency of application for leave io appeal to 
Privy Council by judgment-debtor of attached 
decree—Compromise between parties to attached 


decree—Hffect—Dismissal of application for leave 

—Attaching decree-holder, if affected by compromise. 

Where a simple money decree-holder took out 
execution of his decree and attached a decree for 
money which the judgment-debtor had obtained 
against a stranger, but when execution was taken 
an application for leave to appeal to the Privy 
Oouncil by the stranger was pending, and subsegu- 
ently in accordance with the terms of a compromiss 
between the stranger and his decree-holder, the 
latter agreed to give up a portion of his decretal 
amount, and the petition to appeal to the Privy 
Council was dismissed by the High Court : 

Held, 14) that the compromise was not 
under s 8}, Civil Procedure Code: 

(ii) that it wasin thonatureof an adjustment of 
the attached decreeand came within the purview 
of O. XXI,r 53 (6), Civil Procedure Code; 

(tit) that the adjustment so made without notice 
or knowledge of the attachment could not in any 
way afiect the rights ofthe attaching creditors and 
could not be recognised by the execvtion court at 
all so long as the attachment remained in force. 
Fieu LAOHMI NABAIN-GIRDIARI LAL v. Fira Mansa 
RAM-MURLIDHAR All 625 
————s8 73—Rateable distribution—Application 

for, when io be made—Property in hands of 

Recewer—Leave of court, if necessary— Bombay 

High Court Rules (Original Side), rr. 818, 826— 


invalid 
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Prothonotary's negative register—Eniry in—Effect 

—Application for execution. 

An application for rateable distribution under s. 
73, Civil Procedure Code, should be filed either 


- before or at the time when the court sells the prop- 


` Civil Procedure Code, recording 


X 


erty to the highest bidder. 

Where the property to be sold is heldby a 
Receiver appointed by the court, leave of the court 
ig not necessary before filing an application for 
rateable distribution. 

The effect of an application to makean entry in 
the negative register kept by the prothonotary of 
the Bombay High Court is the same as that of an 
application for execution of the decree, and when it 
is made before sale,entitles the applicant to share 


in the rateable distribution of the decree under 
which the property ig sold. JAMNADAS PARBHUDAS v. 
Bat SoonaBatr Bom 389 (b) 


—~——-8. 84. See Civit Procepurr Cops, 1908, 
O. XXI, R. 71 x 367 
———s 95. See CWIL Proczpure Copr, 1908, 
s 151 612 
—s.96 (33, O XXHI r. 3,0. XLII, r 1 (m} 
— Order recording compromise— Appeal from order 
after passing of decree—Maintainadility. 
An appeal from an order under O. XXIII, r. 3, 
a compromise is 
not incompetent merely because it was preferred 
after a decree had been made. Itis not necessary 
to prefer an appeal both from the order and decree 
passed in pursuanos of the order. HARIDAS SADHU 
Kuan v. Tawar Ratweswar Cal. 732 
8.98, as amended by Act XVIII of 
1928), s. 98, sub-cl (3)~Effect of. See 
LETTERS PATENT (Patna), ol. 28 369 
S$ 1Q0—Finding arrived at on improper 
` admission of evidence—Whether binding—Second 

appeal. ` ` i 

A finding arrived at in consequence of improper 
admission of evidence is not binding in second 
appeal. AMBIKA PRASHAD V. GAURI SHANKER 

i Nag. 656 
$.100—Finding as to custom—Interference 
in second appeal. 

A finding as to the existence or non-existence 
of a custom in so faras it is a finding thata cer- 
tain practice does or does not prevail, is a finding 
of fact though the question whether a prevailing 
practice has the attributes of a legally binding 
custom is a question of law. ALIF KHAN v WaAJID 
ALI All. 668 
———s.100,0. ||, r. 2—New plea in appeal— 

When can be raised—Suit for mesne profits from 

date of suit to date of possession—If barred by 

prior suit for possession and mesne profits till date 
of suit. 

A pure question of iaw can be raised for the first 
time in appeal when it is argued on admitted facts 
and goes to the root of the case. 

A suit for possession and mesne profits up to the 
date of the institution of the suit does not bar asub- 
sequent suit for mesne profits from date of the prior 
suit till recovery of possession. Ganca RAM OHOUDHRI 
v. MUTESRA All. 575 ta) 
————s. 105, O. XXII, r 4 -Order setting aside 

abatement, whether can be attacked in appeal from 

final decree 

An order setting asidean abatement and allowing 
substitution of the heirs of a deceased party cannot 
be questioned in appeal fromthe decree in the suit 
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e 
whether such an order is passed before, or simul- 
aneously with the decree, such an order not being 
tone which affects the decision of the case with re- 
ference to its merits within the meaning of s. 105. 
Buora RAM v. ARJAN Das Lah. 337 


~s 110—Appeal to Privy Council—Value of 
subject-matter—Interest from date of suitto dies 
datua and costs, wheth®r can be taken into account. 
Tn calculating the value of the subject-matter 
in appeal for purposes of appeal to the Privy 
Council interest awarded by the decree from the 
date of suit till dies datus, can ba taken into ac- 
count, hut not the costs of the suit. PARASHBAM v. 





ASARAM Nag. 42 
———s. 115. : 
See Civi, Procgpure Cope, 1908, s. 10 177 ʻa) 
See LAND ACQUISITION Aor, 1894, s 18 587 


$.115—Order restoring sutt- Revision. e 

An order restoring a suit which had been dis- 
missed for default is not an interlocutory order andis 
open to revision and the mere fact that an inquiry is 
re-opened cannot be considered to boa sufficient 
ground for non-interference in revision when the 
order passed by the Subordinate Judge was with- 
out jurisdiction. KANSHI Ram v. Diwan ORAND 

Lah 188 
———s. 115, 0. VI, r. 17—Amendment of plaint— 

Principles—Interference in revision. 

The Court of Revision has only to see whe- 
ther, either by a change in the nature of the suit, 
or by the effect of the amendment in depriving the 
defendant of the plea of limitation, or for some other 
reasons, the defence of the action would be unfairly 
affected. BuararDas v. HINDU Rexicious ENDOW- 
MENTS BOARD Mad 420 


—— s 115, 0.Vi, r. 17, O. XXXIII, rr. 4, 5 
Application for leave to sue in forma pauperis— 


Power to allow amendment—Order granting 
application—Revision, competency of —‘Case’, 
meaning of. | 


Proceedings in an application for permissicn to 
sue in forma pauperis are distinct from and ante- 
cedent to the suit itself and can be looked upon as a 
case within the meening of 8.115, Oivil Procedure 
Code, and an order granting leave to sue in forma 
pauperis can, therefore, be revised under s. 118, 

Queere.—Whether the provisions of O. XXXIII,r. 
5, were intended to take away the general power of 
allowing amendment conferred on courts by O. VI, 
r. 17, Civil Procedure Code. 

For the purpose of O XXXIH, r. 4 (d) the court 
should not embark upon a consideration of doubtful 
questions of law and fact in order to see whether 
the allegation shows cause of action. The same Te- 
marks will apply tothe question of local jurisdiction. 
HARI KRISANA Datta v. K. R. Kuosa Lah. 570 (b) 

8.115, O. XXI, r. 92—Inherent jurisdiction 

to set aside sale—if exists outside O XXI— 

Honest mistake of auction-purchaser—Su ficiency as 

ground for setting aside sale. 

Where a sale was sət aside on the ground that 
the auction-purchaser laboured under an honest 
mistake that the amount for which the property was 
sold included the mortgage money also, but it appear- 
ed that he was not misled by anything done or said 
by the sale officer; h : 

Held, that the order of the court setting aside 
the sale after the property had been knocked down, 
was ultra vires, as a court has no inherent 


r 
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jurisdiction to set aside a sale outside the pro- 
visions of O. AKI. SRIDATT o MOHAR SINGH rioa 


S. 128—Counter-claims, whether permissible. 

As the Calcutta High Court has not framed any 
rules as to counterclaims under s. 128, Civil Pro- 
cedure Code, the defendant gannot setupa counter- 
claim in a suit in the ordinary way. But where the 
- plaintiff's claim falls within the equity jurisdiction 
of the court, the court can give equitable relief to 
the defendant whether a counterclaim be strictly 
admissible or not. AHMAD Kasim MOLLA v. KHATUN 
BIBI Cal. 689 


s. 135 (2)—Construction of—Party arrested 
one hour after rising of court—Arrest at place not 


on his way to his residence—Protection from 
e arrest, if can be given. 

A reasonably wide construction must be given 
to 3.135, sub-s. (2) of the Civil Procedure Code. 


Where a party to a suit 
after the courthad risen, when he was on his 
way toa place, which though within the same 
compound as that in. which the court building was 
situated, was not on the way to his residence, and 
no explanation was offered as to how he had spent 
the interval: š 
Held, that under the circumstances it could not 
be said he was attending the court at the time 
so as to be given the benefit of the section by 
way of affording him protection from arrest. Ram 
Prasad v. EMPEROR . Cal. 605 
s. 1385 (2)—Income Tax Officer, whether 
‘tribunal’ —Party going to attend before such officer, 
whether exempt from arrest. 
An Income Tax Officer isa ‘tribunal’ within the 
meaning of s. 135 (2), Civil Procedure Code, and a 
person is therefore exempt from arrest while he is 
on his way to appear before an Income Tax Officer 
‘in compliance with a notice issued by that officer 
under s. 23 (2) of the Income Tax Act. BASHESHAR 
Natu v., AMOLAK Ram AMIN CHAND Lah, 463 
s. 141. ` 
See GUARDIANS AND Warps Act, 1890, s. 12 170 
See PROVINCIAL INSOLVENCY AOT, 1920, s. 37 836 
——~—S. 144. See LIMITATION Act, 1908, Scn. I, 


was arrested one hour 


Art. 18] 121 
— 5 148, See PRACTICE 877 
— s 151. 

See CIVIL ProcepureE Cope, 1908, s. 8 607 

See PROVINOIAL INSOLVENCY Act, 1920, s. 37 836 


S 151—Consolidation of suits having little 
in common—Parties against consolidation— 
Revision— Interference. 

Wherein the exercise of its jurisdiction a court 
ordered consolidation of two suits which had very 
little in common and against the will of practically 
all the parties : 

Held, that the order czuld not be regarded as a pro 
per exercise of the inherent power to consolidate 
suits, and the High Court could interfere in revision. 
Hamipv ABDUL GHANI Pat. 473 

8 151—Inherent powers to review. 

Recourse to the inherent powersof the courtis not 
permissible in acase ofthis nature as O. XLVII, r. 
1, specifically provides for the cases in which review 
is allowed bylaw. KANSHI Ramv Diwan CHAND 

Lah. 188 
—-—— 8. 151— Power to carry out orders. 
A court having the power to issue an order has 


GENERAL INDEX, 


Civil Procedure Gode, 1908 --contd. 


inherent power also to enforce it, 
ASARAM 


DEOKISAN v. 
Nag. 170 
8. 151—Suit for declaration and damages-- 
Postponement of trial of issue as to amount of 
damages after determination of liability— Propriety 

—Inherent powers of court. 

Where, in a suit by a riparian owner against an 
upper riparian owner fora declaration of plaintiffs’ 
right to uninterrupted supply of water and for damages 
for injury suffered by the plaintiffs by a dam put up 
by the defendants, the trial Court ordered that the 
determination of the issue as to the amount of 
damages may be postponed until after the issue of 
the liability had been determined, but the High 
Court dismissed the claim for damages on the 
ground that the plaintiffs should have proved at the 
trial the amount of damages suffered up to the date 
of the filing of the suit: 

Held, that the order made by the trial Judge was 
a most reasonable and proper order to make, well 
within the inherent jurisdiction of the court in 
determining how the suit should be conducted, and 
the High Oourt acted wrongly in dismissing the 
claim for damages. Naresh Mouan THAKUR v. 
BRIJMOHAN Misra P. ©. 756 
———s. 151, O. IX,r. 13—Decree passed ex parte 

—Application to set aside—Defendants present 

when case called—Counsel engaged in another court 

—Whether sufficient cause—Inherent power of court 

—Restoration —Duty of Counsel accepting briefs. 

Where the defendants arepresent in court when 
the case is called, the mere fact that their Counsel 
are not present by reason of their being then 
engaged in other courls inthe same building is not 
a sufficient cause within the meaning of O. IK, r. 3, 
Civil Procedure Code, to set aside a decree passed 
ex parte in the case But the court may, under its 
inherent jurisdiction, restore the suit the terms upon 
the Judge may do sc being discretionary. 

Dictum.—Where a Counsel is briefed for a case 
and the cabe appears on the daily board for hearing 
for the next day, he should make up his mind if he 
will be able to attend whenever the case is called 
on, and if he will not beable todo £o, he should 
return his brief. If two Counsel are engaged, they 
ought to atrange between themselves that one or 
other of them at any rate will be in a position to 
attend if the case is called on. ABDULLABHAI v. 
Tsavital Bom. 402 
— 8 151, O.XXI, rr. 92,95, O. XLI, r 5— 

Order confirming sale—Appeal by judgment-debtor 

— Application by auction purchaser for delivery of 

possession —Stay of proceedings—Power of Appellate 

Court to stay—Inherent powers. 

Where during the pendency ofan appeal, by the 
judgment-debtor against an order confirming the 
sale of an immovable property under O. XXI, r. 92, 
Civil Procedure Oode, the auction-purchaser applied 
to the execution Court for the delivery of the prop- 
erty under O. XXI, r. 95and the judgment-debtor 
applied tothe High Oourt for stay of proceedings in 
execution : 

Held, that the application for delivery of posses- 
sion being ‘proceedings under the order’ confirming 
the sale, the Appellate Courthad power to order 
stay under O. XLI, r. 5, and that even if O. XLI, r. 
5 did not apply tosuch acase the Appellate Court 
had inherent jurisdiction to make such order as... 
might be necessary for the ends of justice, and 
that this power included one for stay of proceedings 

. 
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in a Subordinate Court in which an appeal was 
pending. HIRAMBHO Nata BANERJI v. SAROJINI Devi 
All. 612 
——-s 151, O. XXIII, r. 3, O. XLVII, r. 1— Consent 
decree—Whether can be impeachedby party con- 
senting—Remedy of injured party—Estoppel—Com- 
panies Act (VII of 1918), s 4—Plea as to non- 
registration—W hether can be raised after passing of 
consent decree. 

Where in a suit for dissolution of partnership 
and for taking accounts after a preliminary decree, 
dissolving the partnership and directing accounts 
to be taken, was passed by consent, the plaintiffs 
applied under s. 151, Oivil Procedure Code, to get 
the decree vacated on the ground that the partner- 
ship between the parties was illegal as being un- 
registered and in contravention of the provisions of 
s. 4, Companies Act : 

Held, that a decree passed by proper consent of 
both parties could not be set aside under the inher- 
ent powers of the court exercisable under s 151, Civil 
Procedure Code, and thatthe only remedy of the 
injured party was to institute a suit to set aside 
the decree on the ground of fraud. ALLAHBUX v, 
SAINDAD Sind 290 


———s. 151, O. XLI, r 23—Remand for re-trial 
after amendment of plaint—Order of remand, 
whether appealable—Remand under inherent powers 
~—Power to order refund of court-fee—Court Fees 
Act (VII of 1870),s. 18 
Where a suit was decided on the merits in the 

trial Court but it was remanded for re-decision, by 

the Appellate Court, after an amendment of the 
laint : 

P Held. thatthe remand was one made under the 

inherent powers of the court and not under O. XLI, 

r. 23, Civil Procedure Code, and the order of 

remand was not appealable. 

Section 13, Court Fees Act, doesnot prohibit a 
court ordering a remand under its inherent powers 
from directing a refund of the court-fee paid on the 
memorandum of appeal. CENTRAL BANK or INDIA 
LTD , Kasur Vv. THAKUR Das-Tuxsr Ram Lah. 400 
———0. 1, r, 8, O. XXII, r. 3—Representative 

suits—O. I, r. 8, whether exhaustive. 

Representative suits in this country, in which 
those who are by name on the record fight the battles 
and represent the interests, not only of themselves, 

. but also of others, who are in effect, though not in 
name. parties to the suits from the beginning, are 
not confined to suits in which permission to represent 

other persons has been obtained under r. 8 of O.], 


Qivil Procedure Code. Rama Narpu v. Ranaayya 
NAIDU Mad. 287 
————0, ll, r. 2. See CIvIL PROCEDURE Cong, 1908, 

s. 100 575 (a) 


O. il, r, 2—Mortgage—Suit for interest alone 
- — Subsequent suit for principal—Maintainability— 

Condition entitling mortgagee to sue before term on 

default of payment of interest, effect of. 

A mortgage-deed provided that interest at a 
certain rate was to be paid monthly, that the principal 
money would be payable on the expiry of four years 
and that if the interest remained unpaid for three 
months the mortgagee would be entitled to ignore, 
if he chose, the period of four years and to realise the 
whole amount. As interest was not paid the 
mortgagee brought a suit for the interest alone 
before the expiry of the four years. Subsequently, he 
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brought a suit after the expiry of four years for the 
principal and subsequent interest: 

Held, that the second suit was not barred under O. 
Il, r. 2, Civil Procedure Code, inasmuch as when the 
plaintiff brought his first suit the period of four years 
on the expiry of which the principal money was 
recoverable had not expired. 

Itisa well established®principle of law that a 
person cannot be compelled to take advantage of a 
forfeiture clause but can waive his right to do so. 
Hukam Onanp v Bawa Ram NATH Lah. 613 

O.V,1r.27—Oudh Civil Rules, rr. 188, 140, 
1j2—Service of summons on public sersant— 

Personal service—Refusal to  accept—lffect— 

Declaration of due service and examination of 

serving officer, whether essential. 

Under O. V, r. 27, Oivil Procedure Oode, the 
court has adiscretion in the matter of effecting 
service of summons on a public servant through the 
head of the office in which he is employed and 
T. 138 ofthe Oudh Civjl Rules has not the effect 
of taking away this discretionary power. Further, 
the special procedure with regard to service of 
summons on a public servant through the head of 
the office in which he is employed will not neces- 
sarily apply to a case where a public servant is 
summoned as a defendant. 

Where a summons is returned tothe court which 
issued it the declaration required by r. 19 isim- 
plicit in the circumstances attending the service of 
the summons on its return to the court which bad 
issued it, An entry inthe record ‘defendant suffi- 
SEDA served’ isa sufficient compliance with O. V, 
Te 19. 

The examination of the serving officer is also a 
matter of discretion with the court and omission 
to examine him does not necessarily vitiate the 
service of summons, Har CHARAN SETH vV, MOHAMMAD 


AZIZULLAH Oudh 769 
——0. VI, r.17, See Ovi Prooupurz OODE, 
1908, s. 115 420, 570 (b) 


O. Vill, r. 6—Set-off—Subject-matter of 
set-off not within territorial jurisdiction—Defence 
of set-off, if entertainable—Set-off and counter- 
claim, distinction between. 

Under O. VIII, r. 6, Oivil Procedure Oode, the 
amount of the set-off must be within the pecuniary 
limits of the jurisdiction of the court in which the 
plaintiff's suit is brought. But it is open to the 
court to entertain a set-off as a defence to an action, 
even in acase where ifa suit were filed in respect 
of the subject-matter of the set-off sucha suit may 
not be within the territorial jurisdiction of the 
court. 

Quere :—Whether the court can give a decree to 
a defendant in such a case, if the amount claimed 
by way of set-off is in excessofthe plaintifs claim. 

Set-off and counter-claim distinguished. Lassoo 
& Sons v. KRISHNA Bom. 387 
———0. IX, r. 4— Dismissal in default—Application 

to restore—Compromise—Refusal to consider —N on- 

exercise of jurisdiction. 

The provisions of O IX, r.4, Civil Procedure Uode, 
are mandatory and when an application for restora- 
tion is made the court is bound to exercise its juris- 
diction by considering the matter on its merits and 
then deciding on it one way or the other. If suffici- 
ent causefor the non-appearance is shown, it is 
bound to restore the case to file and has no choice in 
the matter. ` 
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Where on the ground that there wasa compromise 
in a case, the court refused to consider an application 
to restore a suit dismissed in default : 

Held, that the rder was oot a judicial order under 
O. IX, r. 4, when the terms of the compromise were 
not looked into, and there wasa refusal to exercise 
a jurisdiction which the Court yas bound to exercise 
under the law. RADHA VALLABH SHEOKA4RAN v AWOHIT 
RAJARAM Nag. 48 
O. IX, r.4—Dismissal of suit in defauli— 
Plaintiff absent having gone to bring Vakil— 
Restoration—Equitable considerations. 





On the dismissal of a suit in default of appearance | 


the plaintiff immediately applied for restoration 
stating in his affidavit that he was present when his 
case was called but he went to search his Vakil, who 
was busy in another court and that on his return 
he found his suit had been dismissed. The opposite 
party put in no counter-affidavit and prima facie the 
allegations contained in the plaintiff's affidavit were 
not open to any suspicion: 

Held, that under the circumstances the suif should 
.be restored. 

Where when a case is called, the Pleader is not forth- 
coming or is busy elsewhere and the case is dismissed 
in the meantime, the rule as to restoration should 
not be so rigorously enforced as to sacrifice the ends 
of justice which it is intended to subserve. Wach case 
has to be decided on its own facts but the exercise of 
discretion should not be divorced from equitable 
considerations arising from these facts, RAMA SHANKAR 
v. IQBAL Hussain All. 113 
O.1X,r.9, O. KLVII, rr. 1, 7—Dismissal of 

suit for default—Restoration- Necessity of proving 

sufficient cause. 

Where an order dismissing an application for 
restoration of a suit was passed on the merits after 
taking evidence and considering all the facts but it 
was set aside on review on the grounds that the 
panti was carrying on business elsewhere, that 

e had been prosecuting his suit vigilantly before the 
“ default and that the suit involved a large amount and 
an application for restoration had been made on the 

* ga 





me day: 
Held, that these were not sufficient grounds for 
review, 
Even a mistake 
ground for review. 
When asuit is dismissed for default it should be 
restored only when sufficient causefor the default is 
made out and not otherwise. KANSHI Ram v. Diwan 


on a pointoflaw is not a good 


CHAND Lah 188 
——. O. IX, r. 13. See Ourivin Procepure CODE, 
1908, s. 151 402 


O. XX, r. 1—Judgment delivered in open 
court but not in presence of parties and without 
notice— Whether can be reversed in appeal on that 
sole ground—Scope of the rule—Rules of procedure 
— Infringement, effect of. 

The mere fact that a judgment though delivered 
in open court was delivered in the absence of 
parties and without notice to them, thereby infring- 
ing the provisions of O. XX, r. 31, Civil Procedure 
Code, does not warrant a reversal of the judgment 
in appeal. 

The object of the Legislature in enacting O. XX, 
ry. 1, is clearly to enable the parties in the suit to have 
prompt and public notice of the decision in that suit 
so as to enable them to conform to the adjective law 
in respect of periods of limitation enacted or periods 
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during whichconditional payments are prescribed, 
ag for instance in matters of pre-emption or the mak- 
ing final of preliminary decrees 

lfthe act of the court was without jurisdiction,. 
or infringed a rule prescribed on grounds of public 
policy, the proceedings become a nullity ; if, on the 
other hand, it is only an irregular exercise of the 
jurisdiction, a contravention of rules framed by the 
Legislature with a view to afford protection to the 
individual litigant, he might clearly waive the benefit 
thereof and would not be entitled to obtain a reversal 
of the decree except on proof that the merits had been 


affected. RAMCHANDRA V SETH THAKURDAS Nag 44 
——— O. XX, r 92. See Civin PROCEDURE 
612 


Cope, 1908, s. 151 

————— 0. XXI, r. 2— Adjustment of decree—Contract 
to do something in future, whether can be recognised 
as valid adjustment. 

If a decree-holder acceptsa new contract in place 
of his decreeas immediate satisfaction of that decree 
there is no legal impediment to his doing so and an 
adjustment of this nature may be recorded under O. 
XXI, r. 2, even though the contract involves the 
performance of something in future. RAMANARASU v. 
MATTA VENKATA REDDI Mad. 429 

O. XXI, r. 2—Mention of payment in execu- 
tion application—Whether amounts to application 

under O. XXI,r. 2. i 

Quære.—Whether the mention of payment in an 
application for execution, amounts to an application 
for certifying the payment under O. XXI, r. 2, 
Oivil Procedure Code, and whether such application 
is subject to any limitation ? Karan», Buar NANAK 
SINGH Pesh. 745 

O. KAKI, r. 11 (2) (€)—Deposit in court of 
portion of decretal amount —~Whether valid payment 

—Execution, if can be taken out for entire amount 

—Parties treating deposit as sufficient—Bar to 

execution. 

Where a judgment-debtor pays into court a por- 
tion of the decretal amount, it is a valid payment, 
and execution should not be taken out on the basis 
that no portion of the decretal amount has been paid 
and if the decree-holder takes out execution, it will 
be in utter disregard ofthe provisions of O. XXI, 
r. 11 (2) e). 

On ajudgment-debtor paying into court a portion 
of the decretal amount, notice was served on the 
decree-holder but he did not appear to contest the 
validity or sufficiency of the deposit, and it was alee 
admitted by the decree-holder in an early stage that 
the deposit was sufficient : 

Held, that asthe deposit was treated by the par- 
ties to be sufficient, no execution could be taken out 
thereafter. GopaLsi V, SUMRIT MANDAR Pat, 297 

O XXI, r. 22 (2)—Dispensing with notice— 

Omission to record reasons, whether mere 

irregularity. 

Order XXI, r.2 sub-r. (2), Civil Procedure Code, 
is not mandatory in its terms and the omission to 
record reasons for dispensing with notice before 
ordering to proceed with execution, is a mere ir- 
regularity which does not affect the validity of the 
order made. f 

Where the court considers the application to disə 
pense with notice on its merits, applies its mind to 
the facts before the court and states there is no reason 
to issue notices to the opponents, there is sufficient 
compliance with O, XXI, r. 22 (2). YAKUB HARUNKHAN 
v, MAHADEY NARAYAN Bom, 485 
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—-—— 0O. XXI, rr. 32 (3), 89 (1)—Kaecution sale 
for disobedience of decree for restitution of conjugal 
rights, if can be set aside—Scope of r. 33. 

Where asale is held under O. XXI, r. 32 (3), 
Civil Procedure Code, for non-compliance with a 
decree for restitution of conjugal rights, it cannot 
be set aside under O. XXI,r. 89, 0f the Code 4a 
proviso (b) of r. 89 (1) cannot be complied with by 
the person seeking to set aside the sale. ae 

The proceedings under O XXI, r 32, whatever 
the ultimate result may be are clearly intended td 
be of a penal character designed to punish persons, 
who have wilfully disobeyed the order of the 
court GAHURALI KARIKAR v. Asia Kuaron Cal. 713 
——— 0 XXI,r 49—Partnership—Decree against 

partner—A ppointment of Receiver for partnership 

property — Legality. 

Under O XXI, r. 49, Civil Procedure Code, while 
charging the interest ofa partner who is a judg- 
ment-debtor and vesting it inthe Receiver, the court 
cannot appoint the Receiver as manager of the 
entire partnership as thiscourse will involve the 
consequence of the dispossessing of all the other part- 
ners, It isonly the interest of the partner in the 
partnership property which vests in the Receiver and 
which can be dealt with by the court and not the 
entire partnership itself. LACHMI NARAIN v. PlAREY 
Lau All. 128 

O XXI, r. 50--Decree against firm—Right 
of decree-holder to proceed against partners before 
exhausting remedies against assets of firm. 

Rule 50, of O. XXI of the Civil Procedure Code, does 
not require the holder ofa decree against the firm 
to first exhaust the remedy providedin ol (a) of 
the rule and then proceed under cl. (b) and failing 
satisfaction under these two clauses proceed under 
cl. (cl. Under the rule he has three courses open 
to him, any of which he may pursue regardless of 
the order in which they areset out. Brora NATH v. 
BEHABILAL-BULAGI RAM Lah. 453 
O. XXI, r. 50, sub-r. (2)—‘Court which 

passed the decree’, meaning of—Whether refers „to 

executing Court—Decree against firm—Execution 
against alleged partner —Proper court to give leave, 

The words ‘the court which passed the decree’, 
in O. XXI, sub-r. (21, refer to the original court 
which actually passed the decree and do not include 
the. executing Oourt. KALU Ram v. SHEONANDAN RAI- 





JOKHI Ram : Pat. 61 
-——--0O. XXI,r 53 (6). See Olvin PROCEDURE 
Cong, 1908, 6. 64 625 


———O. XXI, rr 53, 57—Money decree—Sale— 
Validity—Procedure to be followed—Application 
for execution, dismissal of—Attachment, if ceases. 
A money decree cannot be sold in execution. 

Once such a decree is attached the procedure indi- 

cated in O. XXI, r. 53 should be followed. 
Where a money decree is attached and sold and 

the execution proceedings are struck off, the attach- 
ment ceases under O. XXI,r. 57 anda subsequent 
sale by the purchaser of the decree of the judgment- 

debtor's properties is invalid. Domi Lat SAHU v. 

Bisoy PRASAD SINGH Pat. 37 
= -O. XXI, r. 58. See LIMITATION Acr, 1908, 
Son I, ArT. 11 (1) - 252 

——O KAI, rr. 58, 63. See AGRA eee 





1926, s. 247 - ne 
»——— 0. XXI, rr. 58, 100—Dismissal 
under O. XXI, r. 58—Application by 
under r. 100, competency of. 
e 


claimant 
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An unsuccessful applicant in a case under O 
XXI, r. 58, Oivil Procedure Code, is not competent 
to apply under O. XXI, r. 100. His only remedy 
is to institute a suit under O. XXI, r. 63 and 
the fact that the application under O. XXI, r. 58, 
was only dismissed fog default does not make any 
difference. Brora Nato» Hara DUARI Cal.100 
= O. KAI, rr 71, 84—Appendiz E, Form No 81 

~-Hxecution sale—When becomes complete—Officer 

conducting sale, power of, to accept bid—Declaration 
by court, whether necessary—Default in depositing 

5 per cent deposit—Purchaser's liability for loss 

on re-sale—Absence of certificate under Form No. 81, 

effect of. 

If asale Amin conducting a sale in the mofussil 
is empowered to accept the final bid the fact of 
knocking down the property tothe final bidder fs 
an acceptance of the bid No further declaration 
of acceptance of the bid is necessary. 

Where an executional sale is held in the mofussil 
the officer conducting the sale must have power to 
accept the bid. The sale does not remain 





‘he absence ofa certificate in accordance with 
Form No. 31 Appendix E, Civil Procedure Oode, by 
the officer holding the sale would not prevent the 
decree-holder from recovering the deficiency arising 
on a re-sale. . 

The loss arising ona re-sale contemplated by O. 
XXI, r. 7l is not limited toa default in the pay- 
ment of the whole purchase-money; it is also ap- 
plicable toa default in payment of the 25 per cent. 
deposit required by O, XXI, r. 84. MANNULAL v. 
NANHELAL : Nag. 367 
--- 0. XXI, 1. 89. See BENGAL Trnanoy AOT, 
1885, s. 13 839 
—0. XXI, r. 89—Application for making 

deposit—Absence of express prayer for setting aside 

sale, effect of. 
here an application is made under O, XXI, r. 
89, Civil Procedure Oode for permission to deposit 
in court the amount due underthe decree anda sum: 
equal to five per cent. of the purchase money, the sale 
cannot’ be confirmed merely because there is no ex- 








press prayer for setting aside the sale in the application. : 


The application in such circumstances must be taken 
to contain an implied prayer for setting aside the sale. 
BENARSI Das v. Ram OHAND * = - Lah. 421 
0. XXI, r. 89—‘Received’, meaning of— 

Amount deposited, whether ‘received’. 

An amount which has been only deposited in 
court cannot be said tohave been ‘received’ within the 
meaning of O. XXI, r. 89, sub-r. 1 (b), Civil Procedure 
Code. Guozam MUHIUDDIN v SULAIMAN 
—- O. XX], r. 89 (1). See Civ ProcepurE Cops, 

1908, O. XXI, r. 32(3) - 713 
—— 0. XXI,r. 92. See CIVIL PROOBDURE Oops, 





1508, s. 115 129 
—0. XXI, r..100. See CIVIL PROCEDURE Copz, 
1908, O XXI, rR.58 100 


-—- —O. XXII, r. 3. See OimwvIL PROCEDURE CoDE,: 


1908, O.I,r 8 287 
~———-0. XXII, r. 4. See O1vm PROOEDURE Cong, 
1908, s. 105 
———— 0O. XXII, r. 4—Abatement—Suit for division 
between two branches of joint Hindu 
Necessary parties—A ppeal—Death of one member 


incom- . 
plete until the bid is formally accepted by the court, ` 


Mad. 167 > 


337-. 


family—. ° 


of family—Non-impleading of legal representatives: 


—Appeal, 
Parties. 


if abates—Hindu Law—Partition— 


> 
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° 
Where a suit is for a division between two 
branches of a joint Hindu family, and not for partı- 
tión of the properties between all the alleged co- 
parceners inter se, the really necessary parties to 
the suit are the heads of each branch of the family 
and itis not obligatory on the plaintiffs to implead 
ali the members of the two branches. And if during 
thé pendency of an appeal ingsuch a suit a member of 
one of the branches who has ben joined asco- 
plaintiff dies, the omission of the name of his legal 
representatives from the record will not affect the 
derision of the appeal which wili not abateon that 

account BISHAMBAR Das v. KANSHI PARSHAD 
Lah. 45 


= —O. XXIlifr 4—Suit against joint tenants— 

Death of some—-Abatement. 
| Where in a suit to’ estdblish’ that the plaintifis are 
te’ occupancy tenants the defendants are sued as 
Jint occupancy tenants, the death of one of the tenants 
would not cause the suit to abate, as a co-tenant can 
yéprésént all the co-tenantsinsuch suits, BARBATI v. 

AMINPAL All. 87 
—+—-0. XXII, rr. 4,9, O XLIII r. 1 (k)—Appli- 

` cation to join legal representatives—If may be 
treated as one for setting aside ubatement—Appeal 
against finding that suit has abated—Court-fee— 

Abatement, setting aside of— Powers of court. 

An application for bringing on record the legal 
representatives under O. XXII, r. 4, Civil Procedure 
Code, may be treated as one made for setting aside 
an abatement under O, XXII, r 9, 

An appeal against a finding that a suit has abated 
is not one againstanorder under O, XLIII,r.1 
(k`, Civil Procedure Code, but is one against the 
decree in suit, and consequently, a copy of the decree 
should accompany the memorandum of appeal and 
proper court-fee paid on it, . 

The-powers of the court to set aside an abatement 
are’ very wide and in the absense of .clear proof of 
laches; they should be liberally used, HASSOMAL v. 
PIRBUK . - Sind 299 
———O XXII, r. 9—Abatement of suit for 

redemption—Whether bars suit against vendee to 

recover money not paid. 

The mere fact that the defendants’ predecessors 
were parties tothe suit for redemption and that suit 
had abated as against them could not bar the 
second suit against the defendants for money reserved 
with them under O. XXII, r.9, as the cause of action 
for the:second suit is entirely a different one. 
GuLZARI MAL v. MAGHI MAL Lah. 435 

O, XXII, r.10 See PROVINOIAL InsoLvENoy 

Aor, 1920, 8. 28 (2) 479 
————0. XXII, O. XLI, r. 20—Death of one of 

the plaintiffs before appeal—Non-impleading of 

legal representatives’ in appeal—Subsequent appli- 
cation to implead themi—Maintainability —Discre- 
tion of court. 

_ Where, one of the respondents to an appeal had died 
long before the appeal was filed, and his legal 
representatives were not impleaded at the time of 
filing the appeal: 

_ Héld, that O. XXII, Oivil Procedure Oode, did not 
apply to’ the case and an application to bring on 
record his legal representatives was not maintainable 
during the pendency of the appeal. 

Held, also, that no reliéf could be given to the ap- 
pèllants under O. XLI, r.20also as the court would 
dlways‘decline to exercise its discretionary powers 
under this rule where the exercise of such powers 
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would have theeffect of depriving a party of the 
valuable right which accrues to him in conseyuence 
of the failure ofan appellant to bring on record 
legal representatives of a deceased person within 
the time allowed by O. XXII, Oivil Procedure Code. 
PITAMBERDAS v. BHAWANILAL Sind 711 
O. XXIII, r 3. 

See OIVIL PrOCEDURE Cong, 1908, s. 96 (3) 732 

See CIVIL Procepure Cope, 1908, 8.151 290 
——-— O. XXIII, r. 33—Compromise—Parties 

agreeing to dismissal of suit—Purchaser of 

plaintiff's rights—Application to set aside com- 
promise—Whether can be allowed. 

Where the parties toa suit filed a compromise 
thatthe suit be dismissed and when the person who 
had purchased the plaintiff's rights during the 
course of the suit applied to be made a party to the 
suit and prayed that the compromise should not be 
accepted, the court made hima party and took 
evidence as to the execution of the sale-deed in his 
favour and decided the case in his favour: 

Held, that the compromise was not in its terms 
or nature ‘unlawful’ asa compromise would not be 
rendered unlawful merely becausea third ' party 
alleged his rights to be infringed by the compromise, 
and that in the circumstances of the case, a decree 
inaccordance with the compromise should be passed 
and the application of the purchaser to set it aside, 
rejected in limine. LARAITI v. SHIAM SUNDER LAL 

All. 653 
0. XXVI— Commission — Examination of 
plaintiff on commission—Claims of magnitude. 

Per Curgenven J.—In a claim of big magnitude 
where much depends on the evidence of the plainitff, 
allowing plaintiff to be examined on commission is 
a course which ought very rarely to be followed. 
THIAGARAJA MUDALIAR Vv. VEDATHANNI Mad. 456 
——— O. XXX, r. 1—Suit in name of firm— 

Description of plaintiff as firm X malik Y— 

Construction and interpretation of. 

Where the plaintiff in a suit was described in the 
plaint as Haji Karim Nur Muhammad Firm Malk 
Haji Wali; : 

Held, that the plaint should not be considered 
to have beensigned by aone man firm, if the firm 
had, in, fact, many partners and there was reason to 
believe that Haji Wali who signed the--plaint did 
not intend to claim that he wasthe sole owner of 
the firm HAJI Karem Nor MUHAMMAD v. RAHMAN 

Nag. 156 
—___—-0. XXXIII, rr. 4, 5. See Oivin PROCRDURE 

Oopg, 1908, s. 115 570 (b) 
———— Q. XXXIII, r. 7 (3) ~Suit filed as ordinary 

suit—Power of court to allow plaintiff to continue 

suit as pauper. 5 ; 

The court has powerlo allow a suit which has 
been filed as an ordinary suitto be continued as 








a pauper suit ifit comesto the decision that the 
plaintiff is actually a pauper. SURENDEA Caos 
al. 


Roy v. SHOWDAMINI Ror 
O. XXXIV, r.1 See PUNJAB REDEMPTION oF 
MORTGAGES Act, 1918, ss. 10, 12 264 
O. XXXIV, rr. 5, 6—‘Mortgaged property’, 
meaning of—Sale of portion of mortgaged pi operty 
—Other portion not available for sale—Absence 
of default on mortgagee's ` part—Mortgagee, tf 
éntitled te personal decree—Personal decree 
independent of 0. XXXIV, r. 6—If can be obtained 
by mortgagee—Necessity of amending O. XXXIV, 
r. 6. 
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The term ‘mortgaged property’ in O. XXXIV, r. 
5, Oivil Procedure Code, means. property so entered 
in the decree, and ordinarily the property entered in 
the decree is the same as that entered in the mort- 
gage-deed. Where, however, the court passing the 
decree holds that themortgage is invalid or in- 
effective in regard to part ofthe property entered 
in the deed, that property will be excluded from the 
decree. 

Order XXXIV, r.6,does not lay down that the 
sale must be of the entire mortgaged property. 
Where a portion of the property has been sold and 
the other portion is not available for sale, and this 
situation has arisen owing to the action of other 
claimants amd not through any act or default of the 
mortgagee, the plaintiff mortgagee is entitled to a 
personal decree under O. XXXIV, r 6. 

Quære.— Whether a mortgagee can obtain a per- 
sonal decree by means of an application in the 
mortgage suit on grounds independent of O. XXXIV, 


r. 6. 

[The necessity of amending O. XXXIV, r. 6, Civil 
Procedure “ode, pointed out.) MaHADRO Prasan PAL 
SINGH v Jar KARAN SINGE Oudh183 F. B 
O XXXIV, r. 8-A— Applicability to 
usufructuary mortgages. 

Order XXXIV, r. 8-A, Oivil Procedure Code, 
does not apply to usufructuary mortgages RAGHUBAR 
Dayan v. KHUMAN SINGH Oudh 428 

O. XXXVII, r. 2 a)—Negotiable Instruments 

Act (XXVI of 1881), s3. 79, 80—Summary ‘suit on 

negotiable instrument— Power of court to award 

interest in the absence of express provision— 

Implied admission of allegations in plaint, whether 

refers to allegations as to interest. 

The operation of s. 89 of the Negotiable Instru- 
ments Act is not excluded by O XXXVII, r. 2, 
Givil Procedure Code. On the other hand, that rule 
makes s. 79 or s. 80, as the case may be, specifically 
applicable toa case filed under O. XXXVII.. 

The admission of the allegations in the plaint 
referred toin cl. 2 of O. XXXVII, cannot refer to 
the award of interest inasmuch as specific provi- 





sion for interest is made in el. (a) of the said 
rule. VENKATAOHALAPATHI NIDHI Lp, v. Q. K, 
NANGAPPA GouNDAN Mad. 809 


OF KAKU I—Wrongful attachment before 
judgment—Correctness of order—If can be impeached 
in suit for damages—Malicious prosecution. 

The rightness or wrongness ofan order for attach- 
ment before judgment cannot be canvassed in a suit 
en the question of damages for malicious prosecution. 

Where the parties have had their rights determined 
upon the basis that the order forattachment was a 
right orderand the order has been carried out, one 
cannot by bringing an action for damages get an- 
other court to go behind the position as constituted 
in the original proceedings. 

To give rise to a cause of action for damages for 
wrongful attachment before judgment, the attach- 
ment should be withdrawn in the plaintiff's favour. 
Satish ORANDRA v. MUNILAL Cal, 253 
O. XXXIX, r. 2. See OivIL ProoEDURE Cops, 
1908, s. 8 i 607 
~O. XXXIX, r, 2—Injury, meaning of. 
The word “injury'in O. XXXIX, r. 2, includes the 
wrongful giving of a minor girlin marriage to an 
unsuitable husband. DEOKISANV ASARAM Nag. 170 

O. XLI, r.1, O. XLIV, r 1, proviso—Decisions 

as regards contents of proviso left open for final 
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disposal —Application under O. XLI, r. 1—Opposite 

party, if can be heardasto whether judgment was 

contrar, to law. 

In an application under O. XLI,r. 1, Civil Proce- 
dure Code, the opposite party can be heard on the 
question of whether the judgment sought to be appeal- 
ed against was contrary to the law or to some usage 
having the force of law, EN was otherwise erroneous or 
unjust, even after admission of the application if 
on admitting the application the court had not given 
any decision as regards the contents of the proviso to 
O XLIV, r. 1 and this question was left open for 
final disposal after notice had been served upon the 





respondents. Smamas-uD-Din v. Sant Ram Lah 649 
=- - O. XLI, r. 5. 
See OrvIL Proczpurz Oops, 1908, s. 2 (2) 841 
See OrvıL ProoEDURE Oone, 1908, s. 151 612 





O. XLI, r. 20. See Orvıt PRrRoOEDURE Copa, 
1908, O. XXII, 711 
O. XLI, r. 23. See Orvin PRrooEDURE OODE, 
1908,s 151 : 400 
O. XLII, r. 1 (K). See CIvIL PRoOOEDURE OODE, 
1908, O. XXII, rr. 4, 9 Í 299 
oO. XLHI,r. 1 (m). See Orvin PROCEDURE 
Congr, 1808,8 96 (3) `’ ; 732 

O. XLIV, r. 1. proviso. See OIvIL PROOEDURE 
Cong, 1908, O. XLI, R. 1 649 


———— 0. XLVI, r 1— Reference on question of law— 

When permissible. 

Under r. lof O XLVI ofthe Civil Procedure Code 
a reference to the High Courtona question of law 
is only permissible when the court trying the suit 
or executing the decree entertains a reasonable 
doubt. NIHAL OHAND v. OFFIOIAL REOBIVER, INSOLVENTS' 
ESTATES, LAHORB Lah. 572 

O.XLVI, r. 7. See PRAOTIOE 130 

———— 0O. XLVII, r, 1. See OrvıL Procepurg Cops, 

1908, s. 151 290 
——O. XLVII, r. 1—Review—Discovery of new 

arguments based on facts or law, whether suficient 

ground. i 

Order XLVII, r. 1, Oivil Procedure Code, cannot 
possibly cover a case where the actual issus has 
been fully tried by the court and afterwards one 
of the parties discovers an argument which he 
might have raised based either on fact or law and 
asks the court to review its order. Morrar GOUNDAN 
v LAMASWAMI AYYANGAR Mad. 381 
O. XLVI, r. 1—Review—Error of law— 

Relying on overruled cases, 

The fact that thecourt has relied ona wrong 
authority that has been overruled is no ground for 
review, MAULA BAKHSH v, SAJAWAL SHAH Lah. 427 


O. XLVII, r. 1—Review, grounds for want of 
jurisdiction—Error of law. 

An appeal froman order granting an application 
for review can only be made onthe grounds specified 
in O. XLVII, r.7, Civil Procedure Oode But where 
the court has acted wholly without jurisdiction the 
High Oourt may interfere in revision. Kansut 
Ram v, DIWAN CHAND Lah. 188 

+0. XLVII, rr. 1, 7. See OIvIL PROOBDURE OODE, 

1908, O IX,r.9 188 
——— 0. XLVII, r. 5—Punjab Courts Act (VI of 

1918), s. 18—District Judge—Power to review order 

of Additional Judge attached to the same District 

A District Judge has jurisdiction to hear an ap- 
plication for review of a decree or order made by 
an Additional Judge on which the latter has issued 
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notice, even though the Additional Jndge is still 
attached tothe district. Order XLVII, r 5, Civil 


Procedure Code, appliea only to a court consisting of 
more than one Judge and a District Judge and an 
Additional Judge are not members of the same court 
but different courts under the Punjab Courts Act 
Nann SINGH v. SHER SINGH 6 Lah 392 (a) 
Sch. Il, paras. 12,16 -Arbitration—-Power 
of court to modify award—-Decree on modified award, 
whether appealable—Second appeal, competency of. 
Under para. 12 of Sch. II, Oivwil Procedure 
Codo, a court may modify or correct an award 


under certain conditions and when it does 
so properly it is that award and not the 
original one with which the decree must accord, 


and, therefore, no appeal lies against a decree pass- 
eg in terms of an award as modified by the court 
under para 12. 

No second appeal lies from an appellate order 
upholding the modification of an award. 

The power of the court to modify an award is 
limited by cls (a), (b) and (c) of para }2 of Sch. IT 
of the Civil Procedure Code. Where the arbitra- 
tor decided that plaintiff had by efflux of time 
lost his right to a plot of land but as defendant 
had acquired the legal title without incurring any 
expense he should compensate plaintiff by paying 
him Rs. 125; 5 

Held, that though the question of cəmpensating 
the plaintiff had not been referred to arbitration the 
court had no power to modify the award by expung- 
ing the provision as to compensation, Nanak 
Oxanp v, Ram KISHAN Lah 72 
paras. 17, 20—Private reference to 

arbitration pending suit—Application for filing 

award after withdrawal of suit -Maintainability— 

Scope of paras. 17 and 20. 

The law prohibits proceedings under para. 17 or 
para. 20, Civil Procedure Code, only in cases where 
a suit is pending- with regard to the same subject- 
matter at the time of the presentation of the application 
and not in other cases. - : 

Therefore, where the matters in dispute in a pend- 
ing suit are referred to arbitration and on the making 
ofan award the suit is allowed to be withdrawn, and 
an application is subeequently made to the court for 
filing the award under para 20, Sch II of the Civil 
Procedure Code, it can be entertained and the court 
may file the award and pass a decree in terms of 
it. BHIMA Ram v. THAKAR Das TiIKKEN LaL Pesk. 83 
Codicil, value of, in construing will, 

Where interpretation of a will is doubtful the 
language ofthe will may be interpreted by that of 
the codicil. RAMESHWAR BAKHSH SINGH v BALRAJ 
Kuar Qudh 199 
Commissioner of Sind, whether Local Government. 

The Oommissioner of Sind is not a Local Govern- 





— aan 


ment. Suaan Onanp v. SETH Naratn Das Sind 530 
Companles Act (VII of 1913), s 4. See CIVIL 
Proorpurs Cops, 1908, 8 151 290 


articles— 


—— $8, 22, 82— Alteration of 
on illegal 


Registration — Alteration to carry 


` business— Power of Registrar to refuse registration | 


—Penal Code (Act XLV of 1860), s. 294-A— 
Lottery, what constitutes. ` 
Wherea company passed a special resolation 


altering its Articles of Association so as to enable it 
to carry on the business of another company which 
had been compuslorily wound up as constituting a 
lottery, and to grant interest-bearing loans by lot, and 
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“scheme. 


xix 
Compan les Act—contd, 


the Assistant Registrar of Joint Stock Oompanies 
refused to register the resolution : 

Held, that in registering the alteration of-articles 
under s. 82 of the Companies Act the Assistant 
Registrar hada discretion similar to thatwhich he 
hasunders 22 in registering the Memorandum and 
Articles of Association and he acted rightly in refus- 
ing to register the resolution. 

Held, further that a scheme which purports to 
grant interest-bearing loans on personal security to 
persons chosen by lot falls within s. 294-A of the 
Penal Code. 

Dictum :— Where a company proposes to carry on 
a business which amounts to a lottery it is better to 
stop itat the threshold rather than to allow it to 
proceed on the lines and then wind it up as an illegal 
company after several persons have entered the 
PIONEER MUTUAL BENEFIT & FRIEND-IN-NEED 
SooreTY, LTD MADRAS V. ASSISTANT REGISTRAR OF JOINT 
STOOK COMPANIES, MADRAS .Mad. 177 (b) 


- S. 40 —Application for allotment of shares 
—Allotment, when complete—Notice of allotment to 
applicant, necessity of—Winding up before giving 
notice—Right to recover money deposited with 
interest. . 
The mere entry of a share holder's name in the 
Company's register is insufficient to establish that an 
allotment of shares was in fact made. An applica- 
tion forsbares isan offer and ‘ike any other offer 
must not only be accepted but the acceptance must be 
communicated to the person making the offer. 

Where a person -deposited money for allotment of 
shares in a limited Company and the company went 
into liquidation before the allotment was made: 

Held, that he was entitled to interest onthe money 
deposited only from the date of demand. 
OFFICIAL LIQUIDATOR oF THE BELLARY ELEOTRIO SUPPLY 
Company Lrp v KANNIRAM Mad. 120 
————s. 82. See Compantus AoT, 1913, s. 22 177 (b) 
————$.126—Death of contributory—Liability of 

legal representatives—Application for substitution, 

whether essential. 

Under s 126 of the Companies Act, when a con- 
tributory dies his legal representatives automatically 
become liable as such in his stead It is not neces- 
sary to make a formal application to bring them on 
the record PUNJAB SINDH OHHATAR v. LAHORE Bank 
Lp. ` Lah. 168 
————-s 152—Arbitration Act (IX of 18993, s. 2— 

Arbitration between Companies— Whether governed 

by Arbitration Act. 





The Arbitration Act applies to all references 
to arbitration under the Com panies 
Act wherever they take place, whether 


they take place within a Presidency Town or 
ina place to which the Local Government has ex- 
tended the provisions of the Arbitration Act 
by virtue of the proviso to s.2or in place outside 
Presidency Towns where the Local Government has 
not extended > the Arbitration Act under the 
proviso mentioned BEHARI LAL-MADHO PARSHAD v. 
Sirsa TRapine Oo. Lp, Lah. 64 
Company—Power to issue preference shares’ as part 
_ of original capital—Express power in memorandum 
—Absence of such power in articles—Validity of 
. issue—Articles—Construction—Director's power to 
` issue preference shares—‘Terms and Conditions’, 
meaning of. 
‘Where the’ memorandum of association of a com- 
e 


» 


&X 


Gompany—coneld. 

pany gave power tothe company in express terms to” 
ïscue preference shares as part ofthe original capital, 

put inthe Articles of Association there was no express 

provision for issuing preference shares as part of 

the original capital, though there was į3piess pro- 
vision as regards any future issue of new shares and 

the directors issued preference shares as part ofits 
original capital : 

Held, that under such circumstances in the absence 
of any article clearly restricting the company in that 
respect the company was entitled to exercise the 
powers expressly conferred on it by the memorandum 
and to issue preference shares as part of the original 
capital. : 

While the memorandum must state the amount of 
capital, divided into shares of a certain fixed 
amount, provision as to the character of the shares 
and rights to be'attached to them is more properly 
made by the Articles of Association, which may be 
altered ‘from: time to'time by special resolution of 
the company. If equality of the shareholders is ex- 

ressly provided in the memorandum, that cannot 
ba modified by the Articles of Association. If nothing 
is paid in the memorandum, the Articles of Associa- 
tion may provide for the issue of the authorised 
capital in the form of preference shares; if the 
articles do not so provide, or do provide for equality 
inter socios, the power to issue preference shares may 
be obtained by alteration of the articles Ifthe memo- 
randum prescribes the classes of shares into which 
the capital is to be divided and the rights to be 
attached to. such shares respectively, the company has 
no power to alter that provision by special resolution. 

. Where the -Articles of Association provided that 
the shares shall-be under the control of the directors 
who -may-allot or otherwise dispose of the same to 
such. persons:on such terms and conditions as the 
directors think fit: - We i 

‘Held, that the powers conferred on the directors 
by the -Articles of Association included also the power 
tò control the character of the shares and to issue 
preference shares. ALEXANDER JIWAN OAMPBELL v. 
nomas Ernest ROFE P. C, 526 


Consént decree. See Cıvıu FRGOEDURE Cone, 1908, 

IBAD ° ` 290 

— Validity—Estoppel, 

A party to’ a consent decree which the court 
had*jurisdiction to ‘pass is estopped from going be- 
hind the terms to which he has voluntarily submitted, 
on the ground that the decree was wrongly passed. 
Such ‘a decree can be annulled only when the 
court has been misled by fraud or mispresentation 
with regard to the consent of the party seeking to 
avoid ‘the decree ALLAHBUK PINDOK v SAINDAD 
ALLAHBUX ‘ Sind 290 
Consolidation of sults. See Oivin PROCEDURE CODE, 

“1808, 65. 151 : 473 


Contempt of court— Order to pay money—Disobe- 
-dience of order—Default by Recetver—Notice of 
motion—Personal service, necessity of—Service on 
attorney’ not sufficient—N otice should set out breaches 
of order—Power of High Court to punish its own 
Officers for contempt—Administrator or executor, 
proceedings ‘against. 

In an dctionfor contempt of court where the 
contempt cohsists in disobedience of an order of 
court; persenal service of the order on the person 
charged with contempt should be proved. Service 
on the - party's attorney is not sufficient, 
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Contempt of court—concld. 
e 

Before a notice of motion for contempt can prop- 
ely he taken out, personal cervice of the order must 
have been effected and in tbe notice of motion the 
precise nature ofthe breach ofthe judgment or 
order must be set cut. Where it is not so set out 
the notice of motion is defective. 

In the case ofan administrator or 
trustee however, procefdings by way of contempt 
for failure to comply with an order to pay money 
would be bad in law and the order can be enforced 
by execution. 

3ut the High Courtisempowered to punish on 
proceedings for contempt one of its own officers for 
failure to comply with the breach of the court's 
order, whatever that failure may be, even ifit does 
amount to failure to comply with an order to pay 
money, and it is open to the court, therefore, to 
commit a Receiver who has been guilty of failure 
to comply with the court's order to pay money 'as 
such Receiver. 

The mere fact that an order calling upon a Re- 
ceiver to pay money into court on a certain date, 
provided that in case of default, another person will 

e liable to make the payment, does not enable the 
Receiver to protect himself against proceedings for 
contempt. JAYANTILAL v, WAMAN Bom. 411 


Contract—Agreement to abide by decision of one 
party— Validity. 

Where a party toa contract agrees tbat in case of 
any dispute arising out of the contract orin any. 
matter concerning the contract he will abide by the 
decision of the other party, he cannot afterwards be’ 
allowed to say that such decisicn is not binding upon, 
him, being a decision bya person in his own cause 
unless it can be shown to be arbitrary or otherwise 
unjust. Hence a person in Municipal service cannot 
insist on any limitations to the power ofthe Munici- 
pality to dismiss him not provided for in that behalf 
by the Act or Rules having the force of law, 
ABRAHAM REUBEN v. KARAOHI Muniorrauiry Sind 768 


executor or 


Anticipatory breach—Election to keep 
contract alive—Effect—Instalment contract- 
Divisibility—Question offact. See Satz or Goops 
Aor, 1930, s. 37 (3) 632, 


Parties contemplating execution of formal 
document— Refusal to execute, whether gives rise tô 
action for breach of coniract—Guiding principles, 
Jf the documents or letters relied on as constitut-" 

ing acontract contemplate the execution of a further ` 
contract between the parties, it isa question of con- 
struction whether the execution of the further’ con+ 
tract isa condition orterm oftbe bargain or whe- 
ther it is amere expression of the desire of the parf 
ties as tothe mannerin which the transaction already. 
agreed to'will in fact go through. -In the former: 
case there is no enforceable contract ‘either becauss’ 
the condition is unfulfilled or because the law does, 
not recognise a contract to enter.into a contract! 
Jn the latter case there is a binding contrdct ind’ 
the reference to the more formal document may be 
ignored. hale et 
Jn such cases refusal to execute a former contract 
cannot give rise in any case toan action for breath 
of contract. CURRIMBHOY & Company, Lrp. vL. A. 
CREET ‘ P.C.209 
~——— Third party—-Right to sue—Sale directing 
purchaser to pay vendor's creditors—Creditor's’ 
right to sue. eS — E 
Where A~sold his property. to B and directed Bi 


Vol, 141) 
eContract—concld, 


e 
pay a certain sum of moneyto A's creditor C out of 
the purchase money : 

Held, that there was an equity in favour of C and 
he can claim the amount from B asa beneficiary 
under the contract though he was not a party toit. 
_. The principle that a person who is not a party 
to a contract could not take advantage of its provi- 
sions is inapplicable to Inia. GAURI SHANKAR v. 
MANGAL Lah 490 
Contract Act (IX of 1872), s. 11—Speeific Relief 

Act (I of 1877), ss 89, 41—Sale by minor—Nisrepre- 

sentation as to age—Suitto set aside sale—Power 

of court to order refund of price. 

Where a minor who has sold properties to another 
representing tothe latter thathe is of full age, 
institutes a suit to set aside the sale-deed on the 
ground of minority, the court can on adjudging the 
gancellation of the instrument require the minor to 
refund the purchase-inoney he has received from the 
vendes, under s. 41 of the Specific Relief Act. 
Haurpan BIBI v. NANBE MAL Au. 152 

—--3.,23—Sale of share in offerings to co-sharer 

—Validity—Public policy. . 

“Sale of a share in the right to receive the offer- 
ings ọfa shrine is not opposed to public policy if 
it is made in favour ofone who isa participant in 
the offerings and nota stranger. Mauna BAKHSH v. 
Sagawa Saad Lah.427 
s 25 (3) 509 (b) 
———8: 25 (3)—Mere acknowledgment of time- 

barred debt, whether gives fresh cause of action. 

Though an acknowledgment implies a promise 
to.pay, a mere acknowledgment of a time-barred 
debt which does not contain a distinct promise to pay 
is not sufficient to fulfil the requirements ofs 29 (3), 
Contract Act. Muxar La, OHAND v. GUL MUHAMMAD + 

; Lah 617 
- 8. 43 —Limitation Act (IX of 1908), s. 22— 
Suit by same several co-hews—Others impleaded 
arr limitation—Limitation, 
_ lione of the several co-promisees or creditors is 
added asa defendant after the expiry of the time 
escribed for the institution of the suit, a suit 
instituted by one of the creditors or the co-prumusees 
tor the recovery of the whole amount is maintainable, 
The same rule applies where the original promisee 
was a single. person and the suit is by his legal 
representatives. KHAIRAITI SHAH v, Diwan SInen | 


See Hixpu Law 











aes 4 Lah. 190 
——3.70. 

See MORTGAGE . 91 (b) 

See PUNJAB MUNIOIPAL AOT, 1911, s. 47 23 


8. 70—Co-owners—One co-owner defending 
suit against all, whether entitled to be re-imbursed 
by the others—Scope of 8. 70. 

Where a co-owner defends a suit brought against 
kim and other co-owners, if incidentally and with- 
out any special.effort on his part, the other co-owners 
derive an advantage from the defence, he cannot 
be said to have done something for the other co- 
‘owners for which the latter would be bound in law 
or equity to recompense him, GHULAM ALI V. INAYAT 
ALI Lah. 68 
————88. 133,134,135 —Applicabdility to surety 

for restitution of property taken under decree— 

Consent order against principal debtor—Whether 

binds surety—Question of construction of bond— 

Release of principal debtor expressly reserving rights 

against sarety—E ffect of--Consent order giving 

time to principal debtor—Discrarge of surety. 
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Contract Act—concld. 
The true test as to whethera surety is bound 
by aconsent order made against the principal 


debtor is whether such an order is excluded by 
oris outside the scope of the surety bond. In 
the absence of any special stipulation in that 
behalf, there is no ground for limiting the 
liability only to a decree passed after contest. 

Therule that a surety is released when the 
principal debtor is discharged does not apply 
to a case where the very agreement to discharge 
the principal debtor contains a reservation of 
rights against the surety. 

Butif a consent order provides for postponed 
payment ofthe amount being paid by instalments 
the surety is discharged from his obligations 
unless the arrangement expressly provides that 
the creditor, could proceed against the surety in 
the meantime. ` T Aa ot 

Section 135 of the Oontract Act does not in 
termsapply to a security bond executed for 
restitution in execution fora decree, But 3.133. 
134 and 135 of the Contract Act and some_ of 
the following sections embody equitable principles 
which have long been established in [ngland 
anda surety can claim the protection of those, 


T 


principles in such procesdings. ANNADANA, JADAYA 
Gounpar v. KONAMMAL | Mad. 852 
Go-owners. See Contract Act, 1872,s.70 . 68 


Co-sharers—Death of one—Rights of others to 
continue suit 8 ; : 
A single co-sharer or .tenant-in-common may 

institute a suit for. ejectment against a trespasser 

without impleading the other co-sharers or tenants- 


jn-common as parties to the suit. 


On the death of one of the co-sharer 
plaintifs - to a suit in ejectment. of another 
co-sharer the non-joinder of the legal representa- 


tives of the deceased plaintiff respondent in appeal 
would not be fatal to the appeal. Piramzer Das v, 
BHAWANILAL Sind 711 
Each. attempting to exercise possession over 
whole joint property—Nature of possession, if 
adverse. bd 
Where two co-sharers of a joint -property have 
been exercising or attempting to exercise posses- 
gion over the whole property, without either of 
them ousting the other or either asserting the 
hostile title with notice thereof, either must be 
deemed to have been in actual possession to the 
extent of his share only, GatsTauN v. PRoFULLA 
Kumar DE Cal. 320 


Possession of one co-sharer, if to be deemed 
to be the possession of all—Absence of evidence of 
ouster—-Liffect. NG 
In the absence of any proof af ouster, the posses- 

sion of one co sharer must he deemed to be the posses- 

sion of all, Where there is no evidence of ouster, 
or evidence to show that u co-sharer was excluded 
from possession within his knowledge, 8 co-sharer 
cannot be said to have been excluded from possession. 
RAGHUNANDAN V. SHELO PRASAD Oudh 246 
Costs. 








See ORIMINAL PROCEDURE Cope, 1898, s. 488 348 
See NUISANCE 241 
See SoLiciTor’s LIEN 406 


Contribution—Separate valuation of interests 

of defendants—Proper order for costs. i 
Where a suit against three defendants in which 
the interest of each defendant was separate and wasy 


Xx11 


Costs—coneld, 


separately valued, is decreed, it is proper that each 
defendent contributes to the. costs in proportion to 
the property held by him out ofthe estate in suit. 

OHANDI RAM v Kong BEHARI LAL All, 91 (a) 
Counsel, duty of, in accepting briefs. See O1vin 


Procrepure Cope, 1908, s. 151. 402 
Court-fee. 

See Orvis Procepurg Cops, 1908, O. XXII, rr. 4,9 

299 

Seé PARTNERSHIP 277 (b) 

Ascertainment of—Regard to be had to 


allegations in plaint—Prayer for declaration that 

decree against plaintiff was not binding on plaintiff 

—Court-fee payable. 

To ascertain the court-fee payable in a case, 
rogard must be had to the allegations in the plaint. 
It is not the function of the court to ask itself 
whether those allegations are true or probable. 
SEORETARY or Stave For INDIA IN Oounciny, A. R 
LAKHANNA Mad. 80 

———Order to pay deficient court-fee after 
decision of case --Legality—Suit for partition—Pro- 
per court-fee, 

After a suit has been decided the court has no 
Jurisdiction to require the plaintiff to make good an 
alleged deficiency in court-fee. 

A suit for partition of property which is admit- 
tedly- joint requires only a court-fee of Rs.10. The 
plaintiff need not pay ad valorem court-fee. DURGA 
_ Devr v. PARBATI Iah. 175 (a) 

Court Fees Act (VII of 1870), s. 7, Sch. Il, Art. 17 

(1I)—Suit for declaration that property belonged 

jointly to plaintiff and defendant—Prayer to declare 

certain documents donot affect jointness of family 

—Court-fee payable. 

For the purpose of determination of the court-fee 
the actual relief asked for should be looked into 
and it is entirely beside the consideration of the 
court whether the suit was likely or not to fail 
beanie the plaint did not ask for a consequential 
relief. 

Where @ suit was instituted to obtain a declara- 
tion that the entire family property in the hands 
of the plaintiff, as the head of a joint family, belong- 
ed equally to the plaintiff and the male defendant, 
and that certain documents executed by certain 
deceased members of the family did not affect the 
jointness of the family: 

Held, that a court-fee of Rs, 10 was sufficient for 
the plaint. BRIJ GOPAL v, SURAJ Karan All 112 
gr 7 (Iv). See Sorts VALUATION Aor, 1887, 

B. 141 


— $. 7 (Iv) (C)—Suit for declaration that 
registered deed is null and void and does not affect 
property — hy potheeated — Whether involves 
consequential relief—Court-fee payable—Specific 
Relief Act (I of 1877), 8. 89. 

A suit for a declaration that a registered deed 
was null and void and that it did not affect the 
property hypothecated thereunder, where there is no 
prayer for the document being delivered up, can- 


celled and its registration set aside, is a simple 
declaratory suit involving no consequential relief 
and hence a court-fee of Rs 10 is sufficient. 


Certain cases falling under s. 39 of 
Relief Act are simple declaratory suits and others 
declaratory suits in which consequential relief 
is desired ; while in cases where a declaration alone 
is sought a stamp of Rs. 10 is sufficient, in other 
cases under s. 39 of Act I of 1877,in which not 


the Specific 
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Court Fees Act— contd. 


only is a declaration sought but itis futher asked 
that the document shall be delivered up, cancelled, | 
and its registration set aside, an ad valorem court- 
fee must be paid under the provisions of s. 7 cl. 
(4) sub-cl. (c) of the Oourt Fees Act, VIL of 
1870. DAYA SHANKER v. MOHAMMAD IBRAHIM KHAN 
Oudh 798 
——-asamended by Madras Court Fees 

Amendment Act (? of 1922), s. 7 (Iv) 10), 

Sch. UI, Art. 17-A (l)—Prayer for mere declaration 

—Court-fee. 

Where in.a plaint itwas alleged that the de- 
fendant obtained a decree inter alia against the 
plaintiff on the basis of a mortgage executed by the 
plaintifi’s father and prayed for a declaration that the 
decree was not binding on his share of the property; 

Held, thatthough the relief had been so worded 
as to bring the case within s. 7 (iv) (c`, Court Fees 


. Act, the court must look to the substance of the 


relief claimed and not the mere formof the plaint 
and s. 7 (iv-A) applied to the case. 

A prayer that a mortgage executed by the plaint- 
iff's father's agent is not binding on him is one in 
effect fora mere declaration that the mortgage is not 
binding on the plaintiff's share and falls within Art. 
17-A (i) of Seh, II of the Court Fees Act. SzorETary oF 
STATE FOR INDIA IN COUNCIL v. LAKHANNA Med, 80 


——-S. 7 (IV) (f)—Suit for accounts of partnership 
—Appeal by defendant—Valuation and court-fee—- 
Appellant's right to put hisown valuation—Pro- 
cedure for recovery of court-fee on excess amount 
decreed 
In an appeal in a suit for accounts of a part- 

nership by a defendant against whom a decree has 

been passed for certain sums of money, the appel- 
lant can put a notional valuation to the subject-matter 
of the appeal under s. 7 (iv) (f) of the Court Fees 

Act and pay court-fee on such valuation. 4 
Butina case of this nature if the Appellate Court 

after the hearing and consideration of the appeal 

comes to a conclusion in favour of the appellant in 
respect of a far larger amount than what he has paid 
court-fees for, the proper thing would be to post the 
case for orders and direct the appellant to pay addi- 
tional court-fee and only then the judgment should 
be delivered and the decree should.be allowed to be 

drawn up. i 

< An appellant, whether defendant or plaintiff, is in 

the position of a plaintiff in appeal at least in suits 
for taking accounts ofa } artnership and in partition 

suits. In re NUKALA VENKATANANDAM Mad 602 

s. 13. See Orvin Proozpurr Cope, 1908, 

s 151 400 


8.17—Suit for recovery of sums due under 





different promissory notes—Proper  court-fee— 
Applicability cf s. 17. 
Where two sums of money are respectively 


claimed in a suit on the basis of two promissory 
notes, court-fee is payable under s. 17 of the Court 
Fees Act, and under that section court-fees are pay- 
able noton the aggregate sum but on the several 
sums whichgoto make up that aggregate,as if 
separate plaints have been filed, 

Under s, 17 the test is what is the amount that 
would be payable had separate plaints been 
filed for each of the several distinct claims, all of 
which the suit embraces SECRETARY oF STATE FOR 
INDIA IN Counor v. N. M. R. AYYASAMI OHETTIAR 

Mad. 533 (a) 


Vol. 141) 


»Court Fees Act—concld. 


——— Sth. I, Arts. 4 and 5, Sch. II, Art. 1 (d)— 
Application forresteration of appeal dismissed for 


default in payment of paper-book costs—Proper 
court-fee. 
An application for restorationof an appeal dis- 


missed for default in payment of paper-book costs 
need not be stamped as an application for review 
under Art. 4or 5 of Sch. ofthe Court Fees Act. 
It is sufficient if it is stamped with a court-fee of 
Rs. 2 only. NALINI SUNDARI v. NARENDRA CHANDRA 
Cal. 305 


———— Sch. Il, Art, 6—Stamp Act (II of 1899), Sch. 
I, Arts. 15, 40, 57?—Civil Procedure Code (Act 
V of 1908), 3. 55 (4)—Personal security bond under 
8, 55 (4)\—Proper stamp duty. 

Where onthe arrest of a judgment-debtor a per- 
son executed a security bond unders. 55 (4), Oivil 


Procedure Code, containing a personal undertaking., 


that if the judgment-debtor failed to apply for beittg 
adjudicated as an insolvent within a month he 
(the -surety) would pay the amount decreed, 
and the bond was stamped with a stamp of eight 
annas only : 

Held, that the bond fell within the purview of 
Art. 6 of Sch. II of the Court Fees Act and not with- 
in Art. 57 or Art. 15 of Sch. Iof the Stamp Act and 
the court-fee paid was sufficient GHULAM MUHAMMAD 
V. EMPEROR Lah. 301 S. B. 


Art.17 (a)—Suit for declaration of 

invalidity of deed and appointment of Receiver— 
Appeal by defendants—Alternative claim for 
recovery of money—Proper court-fee. 

The plaintiff sued for a declaration that a release 
deed executed by the fifth defendant a Hindu 
widow, in favour of defendants Nos. 1 to4 was not 
valid and for the appointment ofa Receiver. The 
suit was decreed as regards declaration and it was 
also ordered that the plaintiffs were entitled to ap- 
ply for the appointment ofa Receiver inthe event 
of the dismissal of certain suit. The defendants 
Nos. L to4 appealed against the entire decree pray- 
ing also in the alternative that ifthe declaratory 
decree be upheld, they may be given a certain 
amount over and above what the trial Court had 
directed to be paid to them : 

Held, (i) that the appellants were bound to pay a 
court-fee of Rs. 15 only in respect of the prayer as 
regards declaration, under Art. 17 (a) of Sch. II of 
the Court Fees Act; 

(ii) that they need not pay any court-fee in res- 
pect of the excess amount claimed by them in the 
alternative; 

_ (iit) that the appellants were bound to pay also a 
court-fee of Rs. 15 in respect of the relief regarding 
the appointment of a Receiver. PaLANIAPPAN OHETTIAR 











v. SKTTICHI Mad. 324 
— ——Art. 17 (IlI). See Court Feres Aor, 
1870, 8 7 112 


Court of wards— Power to prevent marriage of ward 
_—Madras Court of Wards Act (I of 1902), 8. 28. 
The Oourt of Wards has no power under the Madras 
Court of Wards Act to prevent the marriage of a 
ward. The Aet only provides that he shall not incur 
in connection therewith any pecuniary liability ex- 
cept such as, having regard to the personal law to 
which he is subject, and to his rank and circumstan- 
ces, the court may, in writing, declare to be reason- 
able. Burma Deo v. SUSRELA MALA P.C.1 
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Criminal Law Amendment Act (XIV of 1908), 
8.17 (1)—Emergency Powers Ordinance (XI of 
1982), 8. 21—Preaching boycott of British goods, 
whether offence—‘Taking part in meeting’, what 
amounts to. 

Where a person whohad been prohibited from 


taking part in any meeting by an order of the 
District Magistrate stood upon a platform and 
began to make a speech when a large number of 


persons collected ; 

Held, that it was immaterial whether more than the 
prescribed number of persons assembled as a result 
of the invitation direct or indirect of the petitioner 
or whether she found a number of persons assembled 
and began tomake a speechto them or whether 
persons collected on hearing her making a speech, 
In either case she must be held guilty of the offence 
of having taken part in a meeting in contravention 
of the terms of thenotice served upon her. 

“ Merely preaching boycott of British goods is not 
an offence under s. 17 (1) of the Oriminal Law 
Amendment Act as boycott of British goods isnot 
the monopoly of the associations declared unlawful 
by the Government.” Vipya WATI v. EMPEROR 

Lah. 33 


Criminal Procedure Code (Act V of 1898), ss. 
4 (1), els. (h), 190 (1) (a), 2ZOO—Complaint not 
inculpating complainant—Magistrate deputed for 
local investigation—Report recommending prosecution 
of complainant—Report, if constitutes complaint— 
Cognizance, if under s. 190—Deposition on oath by 
complainant—Necessity of. 

Where on the basis of a complaint not inculpat- 
ing the complainant, alocal Magistrate was deput- 
ed to make a local investigation and he made 
report recommending the prosecution of the com- 
plainant also under s.6, Ohild Marriage Restraint 
Act: 

Held, (1) thatthe report constituted a complaint 
within the meaning of s. 4(1), cl.(k) of the Crimi- 
nal Procedure Oode; 

(2) when the District Magistrate took cognizance 
on this complaint he was taking cognizance under 
sub-s. (1) (a) of s. 180 of the Code; 

(3) that asthe complaint was made by a public 
servant, in the discharge of his official duties, it 
was not necessary for him to be examined on oath 
under s. 200, Criminal Procedure Code, before issu- 
ing process. SUKHA SAHU v. EMPEROR Pat. 810 


s. 4 (J), Chap. XXXIII—-N.-W. F, P. Court's 
Regulation, 1981, s. 6 2)—European British Subject 
—Trial within N-W. F, P.—Warwer of right to 
be tried as such—Court of appeal—High Court of 
Lahore or Judicial Commissioner's Court. 

In view of the provisions of s. 4 (j) of the Oriminal 
Procedure Code, the Court of Revision or Appeal 
for a European British subject convicted by a Court 
of N.-W. F. P. who has waived his right to be tried 
as such or who has set it up and failed to establish 
it, is the Judicial Commissioner's Court of N.-W. F. P. 
and not the Lahore High Court. 

The words “European British subjects” used in s. 6 
(2) of the N.-W. F. P. Courts’ Regulation, 1931, must 
be read asif they were followed by the words “who 
have not asserted and established their right to be 
tried as such”, EMPEROR v. PRIVATE JOHNSON 

Pesh 445 

s. 32. See EMERGENOY PowErs ORDINANOB, 

574 





1932: 





7 s. 35—'May', significance of. 
. The word ‘may’ in s. 35, Oriminal Procedure Oode 
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not only confers a power but also imposes the duty of 
putting itin use. Empzror v.Dyarampas Sind 280 


ss. 110, 117 (4)—Evidence of general repute 
of accused— Admissibility of. 

Iividence as to ihe general repute of the accused, 
as being a habitual offender, where clearly deposed 
in proceedings under s. 110, Oriminal Procedure 
Code, is admissible under the provisions of s. 117, 
sub-s. (4), and is sufficient ground for requiring the 
accused to give security. Imerror V, GAJADHAR 

Oudh 251 

———S, 145--Order under cl. (1)—Grounds for 
setting aside order—Section, if mandatory—Court 
of competent jurisdiction, characteristics of— 

Omission 10 draw up order under s. 145 (1), effect of. 

Section 145 (1), Criminal Procedure Code, is not 
mandatory at all, except in this sense that the 
court will set aside an order passed under the 
latter clauses of s. 145, if there is any reason 
to believe that the omission of an order or the 
passing of an order not strictly in the terms of 
8. 145 (1) led to some prejudice to one or other 
of the parties. 

It would be quite unjustifiable and unreason- 
able to set aside lengthy proceedings under s. 
145, when the facts indicate that the parties 
could not conceivably have been prejudiced by 
the absence of a formal order, where it is 
manifest that they knew well all facts and con- 
tested the matter with the advantage of the 
knowledge of the whole of the facts, 

The characteristics of a court of competent 
jurisdiction are (i, power to deal with offences 
or matters of the class in question, and (ii) power 
conferred to deal with the offenders or persons 
oftheclass in question. 

The omission to draw up an order under s. 
145 (1) has nothing to do with the question of 
jurisdiction at all. MADAN Mogan Lat v. SBEORAJ 
_ Kunwar All131 


88.145, 356, 439—Inquiries under Chap. 
XII, if governed by s. 356—Nature of provisions 
of 8, 856—Proceedings under s. 145—Failure to 
state grounds of satisfaction—Trial, if vitiated— 
Court concerned only with question of possession— 
Refusal to grant adjournment—Whether renders 
proceeding liable to be set aside—Stating of 
grounds, sufficiency of. 

Inquiries under Ohap. XII ofthe Oriminal Pro- 

‘cedure Code are governed by s. 356 and the Magis- 
trate is bound to record evidence as prescribed in 
s 356. The provisions of s. 356 are mandatory and 
the omission of the Magistrate to record evidence 
as prescribed in thesection constitutes a material 
error sufficient to set aside the proceedings. 

The failure of the Magistrate to set forth explicitly 

"the grounds of his being satisfied will not vitiate the 
proceedings if there was otherwise a substantial com- 
pliance with the requirements of s. 145. 

“In proceedings under s8. 145, courts have no 
concern with title, Possession is the only matter 
which the Magistrate should concern himself with. 

“Where there has been no dispossession, the ase is 
not covered by s. 145 (4) and the question of dis- 
possession does not arise 

Where a Magistrate refusedto grant an adjourn- 
ment for enabling a party tofile a sale-deedina 
proceeding under s. 145 in which the dispute had 
reached a stage eo critical that a breach of the peace 
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- to the Police when they were investigating 
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was immediately to ba apprehended, and the ease did 
not admit of procrastination: f 
Held, that the action of tke Magistrate did not 
amount toan irregularity which would render his 
order liable to be set aside. : 
Per Mehta, A. J. C—The non-compliance withthe 
requirement ofstating the grounds if it has occasioned 


noinjustice does not® necessarily take away 
the jurisdiction of the Magistrate to proceed 
under Chapter All, and the reason why 
the grounds are primarily- required to be stated 


in the order is that in case the matter comes up 
subsequently before a higher court it can be seen 
whether there was or was not any justification for 
recourse to this sort of summary proceedings for 
deciding a question which is more or less of acivil 
nature, namely, the question of the right to the 
immediate possession of some immovable property. 
NATHO Kuan v. EMPEROR ind 628 
—— 8.146. See Sreco Retire Act, 1877, s. 42 
443 
-ss. 155, 162 and 190- Non-cognizable 
case—Complaint by Police—Jurisdiction of Magis- ` 
trate to take cognizance—Irregularities*“in Police 
investigation—Trial, ij vitiated. : 

A Magistrate has jurisdiction to take cognizance 
of a non-cognizable offence upon a complaint by the 
Police, Even ifthe complaint could not have been 
validly made by the Police it might be 
treated asa Police report and cognizance taken 
under s. 190 (1) (b). 5 

Irregularities during the course of the preliminary 
Police investigation may affect the weight to be 
attached to the evidence of the com- 
plainant and his witnesses, but will not vitiate 
the proceedings. ABDULLAH KHAN v, EMPEROR 

Sind 879 

————$'162—Statement not made in the course of 
investigation of offence regarding which trial. is 
held—Admissil.ility—Complainant in assault case— 

If can be cross-examined on statement made to 

Police during investigation of another case. 

The complainant in an assault case can be crosse 
examined on behalf of the accused by confronting 
him with a statement which the complainant made. 
a case 





different from the case of assault. ; 
Where the statement hasnot been made in. the 
course of investigating the offence in respect of which 
the trial is held, neither the main part of a. 162: 
nor the proviso has any application. Kovurv.Sunpara 
v PETA VERRAYYA | Mad. 276. 
———— 8. 164—Conʻession— Presumption. — Admis- 
sibility—Burden of proof. : i 
Under the Evidence Act,in the case of a confession 


` duly recorded under s. 164, Or. P.O., the presumption 


is that the confession was freely made. The burden 
of showing that aconfession recorded’ under this 
section is inadmissible lies upon the accused. In 
itself the mere fact of retraction is not: sufficient. to 
make it appear that the confession cannot be receiv- 
ed. Nevertheless in ordinary cases and as a general 
rule, corroborative evidence is required to show 
both that the confession was freely madeand thatit 
is true. PHaRsoO v EMPEROR Sind 392 (b) 
ss. 180 to 182— Continuing  offence— 
Abduction—Jurisdiction— Offence, if triable in more 
local areas than one. 
The offence of abduction isa. continuing offence 
and wasn if contiiu2s to be committed in more loca 


` 
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‘areas than one, it may be enquired into or tried by a 
court having jurisdiction over any of such local areas. 


TêMPEROR v Parag Oudh 741 
$190 See CRIMINAL PROCEDURE Cone, 1908, 
B. 155 879 


——S. 190 (1) (a). See ORIMINAL PROCEDURE 
Cons, 1898, s. 4 (1) cl. (A) 810 
ss. 195, (1) (b), 478—Perjury—Sanction to 
prosecute—Proof necessary—Penal Code (Act XLV 
of 1860), s. 198—Evidence believed by trial Court— 

Fact to be taken into consideration. 

Prosecutions for perjury sheuld not be launched 
unless there is some proof likely at least to satisfy 
a court thatthe statements made by the person 
charged are false statements It is not enough to 
prove that ordinary village witnesses coming forward 
in acommunal case have decided among themselves 
what they are to say and how they are to say it. 

Where the trial Court believes the statementsof a 
witness but the Appellate Court disbelieves them, in 
considering the question of prosecuting the witness 
for perjury, the fact thatthe trial Judge has believed 
him should be taken in his favour. Yar MUHAMMAD 
v. Bansi Silah Lah.146 .b) 

s. 197. See PENAL Cope, 1860,s 21 530 


8.197—Canvassing of members of District 

Board one day prior to  election—Defamatory 

statements made, if in discharge of duties as 

members of Board—Sanction to prosecute, if 
necessary —Test in such cases. 

Where the accused, certain members of a District 
Board, made defamatory allegations against another 
on the day previous to the election of the latter as the 
Ohairman of the Board,while they were canvassing for 
his opponent and on the day of election presented a 
petition to the Ohairman of the meeting containing 
similar defamatory statements: 

Heid, that the acts could not be deemed to have been 





‘committed in the discharge of official duty and sanc- 


tion unders 197,Oriminal Procedure Code, was not 
necessary for the prosecution of the accused for 
defamation. 

If the act complained. of wasdone or purported 
to be done in the discharge of a duty laid upon the 
person doing the: act in virtue of his official position, 
then previous sanction to prcsecute is necessary, 
otherwise such sanction is not necessary. BAJRANG 
BAHADUR SINGH Vv EMPEROR Oudh 819 


— 8, 197— Penal Code (Act XLV of 1860), ss. 
21,409, 477—Misappropriation and falsification 
of accounts by President of Taluk Board—Pro- 
sécution—Necessity of sanction of Local Govern- 
ment—‘Public servant'—' Removable otherwise than 
by dr with sanction of Local Government'—‘Acting 
in the discharge of his duty’. 

The sdnotion of the Local Government under s. 197, 
Oriminal Procedure Oode, is necessary before a 
Taluk Board President can be tried for embezzie- 
ment in connection with the disbursements of the 
Municipal monies and for falsification of the pay- 
ment accounts inasmuch as he is a public servant 
not removable from his office otherwise than by 





_or with the sanction of the Local Government and 


the offence is one committed while acting or pur- 
porting to. act in the discharge of his official 
duty within the meaning of s. 197. 

_A President of a Taluq Board ia a public servant 
within the meaning of s 197, Oriminal Procedure 
Code, and s: 2], Penal Code. 


GENERAL INDEX 


_ Criminal Procedure Gode—contd. 


‘the two accused were jointly tried 
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To relinquish an office is one thingand to be re« 
moved from it is another and quite a different 
thing. 

Where by the rules, a member ceases to be amem- 
ber of the Municipality on failure to attend a certain 
number of meetings and ipso facto ceases to be the 
President, the failure to attend the meetings and thus 
ceasing tobe a member and therefore ceasing to be 
a President stands more or l2ss on the same footing 
as resigning an office and cannot come within the 
purview of the expression “removed from office” in 
s 197 of the Oode. 

Per Rupchand Bilaram, A J C.—The provisions 
ofs 197, Oriminal Procedure Code are mandatory, and 
no sanction of Government obtained at the appellate 





stage can validate the proceedings  HIDAYATULLAH 
v. EMPEROR Sind 583 
-— S. 200. See ORININAL Procepurz Cope, 
1893, 8, 4 (1); cl. (b) 810 


————-88. 222, 225—Charge of defamation clear 
and unambiguous -Exact defaniatory words not 
set out—Charge, if vitiated. 

An accused in a complaint for defamation ig Hot 
prejudiced by the fact that the charge did not coi- 
tain the exact defamatory words where the charge 
was clear and unambiguous and the accused was not 
liable to be misled by the charge as framed. BAMRATH- 
MAL MARWADI v., EMPEROR Nag 43 

8.235—Joinder of charges—Specifié deéts 
of cheating and forgery—Whether can be charged 
jointly with charge of conspiracy. 

The joinder of charges for specific acts of cheating 
and forgery with the charge of conspiracy, at one 
trial isnot illegal when they form part of the samo 
transaction. Kunwar SEN v. EMPEROR Oudh 192 
S$. 237—Charge under s 866—Conviction 

under s. 876—Legality. , 3 

Under 6.237, Criminal Procedure Oode,a péréon charg. 

ed under s. 366,Penal Code, may be convicted under $, 

376 though no specific charge of this offence was niadé, 

ABDUL vV. JIMPEROR ; All. 127 
- s 239, cis. iC), (e)—Joint trial —Criminal 
misappropriation—Misappropriation of three itemè 
by one accused and of two by the, other— 
Independent transactions—Joint trial, illegality of 
— Penal Code (Act XLV of 1860), 8. 408. 

Where one ofthe accused was charged wndèr 4, 
408, Penal Code, with criminal misappropriation òf 
three items of money andanother of two items aud 

; and convicted, 
and it appeared that these various items weré inde- 





„pendent transactions carried out by the two accuséd 


independently of pne another: | Cue: 

. Held, that joint trial was illegal, inasmuchds s. 
239, cl. (ec), or (e), Criminal Procedure Code, Was not 
applicable to the facts of the caso GANESH PRASHAD 
V, EMPEROR Pat 338 (b) 


———— S. 243—Plea of guilty not properly recorded 
and denied by accused —Conviction based on such 
plea—Validity. 


Where evidence is not taken and a conviction 


‘purports to be based on a plea of guilty which is 


not recorded in accordance with the provisions of s. 
243 of the Criminal Procedure Code, and the accused 
makes adenial of having pleaded guilty, the con- 
viction cannot be upheld. GANESH OHANDRA KHAN & 
Sons v. CORPOHATION OF CALOUTTA Cal. 864 

= s. 307— Reference of whole case on diş- 

agreement—Powers of High Court—Conviction on 
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charge on which ad Judge accepted wranimous 

edict of ‘not guilty.” 

Under 4 307, ‘Griminal Procedure Oode the High 
Court may exercise any of the powers which it 
may exercises on ên. appeal and subject thereto 
it shall, after considering the entire evidence and 
after giving due weight to the opinions of the Ses- 
gions Judge and the Jury, acquit or convict the 
accused. When the whole case is referred on dis- 
agreement asto some of the charges, the High Oourt 
may convict even on a charge on which the unani- 
mous verdict of au guilty was necepted by the 

i dge. EMPEROR v. DWARKA NATE GOSWAMI 
Sessions Judg 1 ogee 
s. 337 (2) (a)—Committal to Sessions — Penal 

Code (Act XLV of 1860), ss. 384, 895—Magistrate 

framing charge under s. 896—Commitial, necessity 

of-- Jurisdiction, ifcan be retained by reducing 

charge to one under 8, 384. , 

A District Magistrate trying a case and framing 
a charge under 8. 395, Penal Code, is bound, under 
s. 337, cl. 2, Oriminal Procedure Oode, to commit the 
accused to the Bessions Oourt , He has no further 





jurisdiction left andis not competent to record 
an order either of acquittal or conviction under 6. 
395, Penal Code, norcan he retain or assume 


‘nrisdiction by reducing the charge to one under s. 
te Penal Gode. PUBLIO PROSECUTOR, PESHAWAR 
Division v. MUGARRAB — , ; _ Pesh, 881 
~S. 342—Hxamination of investigation oficer 
and some prosecution witnesses after accused's 
examination—Further examination of accused, 
necessity of—Statement of accused that his state- 
ment is the same as that of his co-accused—Two 
contradictory statements of  co-accused—Accused 
to be given benefit of statement beneficial to him. 
Where in a criminal trial after the accused had 
been examined under 8. 342, Oriminal Procedure Oode, 
there was not only. the cross-examination of some of 
the prosecution xa but the investigation 
aB examined : h 
ia AN that it was necessary for the Magistrate to exa- 
mine the accused further under the provisions of s. 
342 in order to afford him an opportunity of explain- 
ing the evidence recorded after the first examination. 
Where an accused said on examination by the court 
that his statement is the same as that of. his -co- 
accused who himself had made two contradictory 
statements, and no question was put to the accused 
to ascertain which of the two contradictory statements 
was true: are 
‘Held, that the accused should be given the benefit 
of’ the statement which was beneficial to him, 
Emperor v. RIHAN Dopo _ Sind 529 
ss, 342 and 537—Non-compliance with 
statutory rules of'procedure—When wwtiates pro- 
~ceedings—Principles stated. f 
“The efect of non-compliance with the statutory 
rules of procedure, must vary according to the gray- 
ity and the effect of the breach, and the test in 
each case is whether the proceedings have resulted in 
; mi iage of justice. 
j Thales and regulations are intended to be the hand- 
maid‘and not the mistress oflaw, and in criminal 








proceedings it is of the utmost importance that a. 


ision just and reasonable on the merits should 
kaa gh NA because in the course of the pro- 
ceedings some flaw can be detected that is not funda- 
mental, and which is not proved to have worked in- 
justice to the accused although it may constitute a 
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breach of therules of Criminal Procedure” EMPEROR 

v. NGA Po Min Rang. 89 

- 8. 344—Adjournment of criminal case 
pending civil suit—Proper procedure—Adjournment 
sine die, if proper. 

Under the Oriminal Procedure Code, itis open toa 
court on reasonable grounds being established to 
postpone the hearing ofẹ case until after the disposal 
of another pending case or of a civil suit. But the 
proper procedure forthe court is not to postpone the 
case sine die, but for fixed and definite periods, 
pending the disposal of the connected case, inasmuch 
as when the court adjourns a case sine die the court 
loses control over the proceedings. TARACHAND 
Gunimal v, EMPEROR Sind 179 (a) 

S. 344—Stay of criminal case pending civil 
suit—Principles. 

There is no invariable rule 





that criminal pro- 


. ceedings takenagainst a person should be stayed 


pending the decision of a civil surt involving a 
similar issue. Each case must be considered on its 
own merits, and the only general rule that can be 
laid down is that every court should be allowed, as 


far as possible, to decide cases before it with the 
utmost expedition. i 
If the civil case is likely to be delayed the 


Oriminal Court may record all the prosecution evi- 
dence before eonsidering the question of staying 
the criminal case. BASHESHAR Natu v. RATAN CHAND 

Lah. 66 
s. 347—Committal proceedings—Duty of 

Magistrates—Complicated and serious cases—Duty to 

commit, 4 j 

Where in the trial of a criminal case, the Magis- 
trate is of opinion thata prima facie case has not 
been made out against the accused such as would 
justify the accused being puton his trial, he must 
atonce be discharged. 

On the other hand, ifthe circumstances as dis- 
closed in the depositions necessitate the framing of 
a charge against the accused for an offence the 
seriousness of which may vary according to the facts 
that are established, the Magistrate should try the 
case himself if itis within his cognizance and the 
offence in the circumstances disclosed in the deposi- 
tions appears to be a trivial one. E contra a Magis- 
trate ought not to take upon himself the responsi- 
bility of trying a case which taking: a reasonable 
view ofthe effect of the depositions must be regard- 
ed as involving the trial of the accused fora grave 
offence or one in which complicated or difficult 
questions of law or fact arise. The function of a 
Magistrate is to dispose of petty cases, and he ought 
to commit to Sessions, cases of a complicated or 
serious nature which heis neither by training nor 
experience qualified to try. EMPEROR v.Mauna Cuit 
SEIN Rang. 256 

s$s 350 (1) (a)—Re-calling witnesses at 
accused's request—Trial, if de novo—F resh charge, 
if to be framed. 

Where the trying Magistrate acting not suo 
motu but atthe request of one of the accused under 
s. 350 (1) (a), Oriminal Procedure Oode, re-ealls 
certain witnesses, the trial cannot be regarded as a 
de novo trial and the charge already framed need not 
be considered to be wiped out. Kunwar SEN v. 
EMPEROR Oudh 192 
————-8. 356. See CRIMINAL PROGEDURE Cope 
1698, s 145 
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~——8.°36 6 —Judgment—Sessions Judge delivering 
judgment after making over charge to successor— 

Validity of judgment. 

Where the judgment ina criminal case was deliver- 
ed bythe Sessions Judge a few hours after making 
over charge of his office to his successor: 

Held, that he had no jurisdiction to deliver the 
judgment and consequently the convictions and 
sentences were bad and the case should be re-tried, 
Ram Ratan v. EMPEROR All, 31 


——— 8. 367—Judgment—Transfer of Magistrate 
after signing but before pronouncing judgment— 
Accused, whether entitled to de novo trial—Pro- 
nouncement of judgment by successor—Legality. 
The trial ofa criminal case terminates as soon as the 

Mogistrate has determined the issue of guilt or in- 

nocence of the accused; the mere pronouncing of the 

judgment is not a part of the trial. 

Where a judgment was signed anddated by a 
Magistrate but was not pronounced by him before 
his transfer and his successor, to whom the j udgment 
was handed over, pronounced it : 

Held, that there was no irregularity or illegality in 
the pronouncement of the judgment and the accused 
were not entitled to ade novo trial. In re BHOGOLE 
OHINA SOMAYYA Mad.174 

S.367—Points for determination should be 
definitely stated. 

The intention of s. 367, Criminal Procedure Code, 
is that the Magistrate should direct his own attention 
to every material question of fact or law to which be 
would be required to apply his mind. A question so 
framed, that it would apply equally well to any 
criminal charge which could ever be preferred, does 
not serve any useful purpose. Gut Suert v Em- 
FEROR Sind 537 
$. 403—Order ‘filing’ complaint and releasing 
accused, whether amounts to acquittal— Subsequent 

trial, competency of. 

Where a Magistrate made an order on a com- 
plaint to the following effect,’ namely: “The ac- 
cused are released, File." and it appeared that the 
only ground for making the order was that there 
was Do proper complaint before the court : 

Held, ‘that the order did notin the circumstances 
of the-case amount to an order of acquittal and did 
not bar a subsequent trial of the accused on the 
same facts. NARUR SARDAR v. EMPEROR Cal, 636 


: SS 421, 422—Appeal—Dismissal of appeal 
wm part at time of presentation—Whether appellants 
entitled to beheard on whole appeal. 

Section 422, Criminal Procedure Code, only ap- 
plies if and in so far as an appeal has not been 
dismissed summarily. If in part it has not been 
so ‘dismissed, the provision will apply in respect 
of such part: it cannot, however, operate to nullify 
a definite order of dismissal under s. 421. There- 
fore the court is bound by an order dismissing an 
appeal in part passed at the time of presentation 
of the appeal and the only portion of the appeal 
which will remain for decision will be that in res- 
pect of which there was no order of dismissal, 
“KuLDIP Das v. EMPRROR Pat.154 
———S. 432 (b)—Alteration of jinding—Appeal 

by accused—Penal Code (Act XLV of 1860', ss. 

85k, 876, 51l—Charge under ss. 876 and 854— 

Conviction under s. 354—Appeal—Conviction, if 

can be altered to one under ss, 876/511. 

Where a person was charged under ss. 376 and 354, 
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Penal Oode, but was convicted only under s. 354: 
Held, that it was open to the High Court to alter 
the finding and convict the accused under s. 376, 511. 
Per Remfry, J—The words ‘alter the finding’ in 
8, 432 (b) include a finding of acquittal, The court 
ought not to altera finding and convict the accused 
of an offence unless the defence in the original trial 
was directed to meet a charge of that offence If the 
accused had not had an opportunity to meet the 
charge, anew trial could be directed, and 
where the accused was committed under a 
charge in respect of s. 376, a charge unders 354, 
having been added in the Sessions Court, the accused 
could be convicted of an attempt torape. Hanuman 
v. EMPEROR Cal. 622 
s 435. 
See Bursa Courts Act, 1922, s. 27 259 
See EMERGENOY Powers ORDINANCE, 1932, s8. 4, = j 
2 
See RAILWAYS Aor, 1890, s. 68 794 
———S8. 435, 439—Powers of revision of High 
Court under—Discretion—Prevention of substantial 
injustice—Point of law of general importance. 
Powers of revision in criminal matters are not 
given to the High Oourt so that it may interfere 
in every case in which a question of law arises. 
The High Court hasan absolute discretion under 
ss. 435 and 439 of the Oriminal Procedure Code, to 
interfere in revision in any case, but that discretion 
ought only to be exercised in order to prevent sub- 
stantial injustice, or, where there is involved a point 
of law of general importance which may govern other 
cases. EMPEROR V. SARIRANG JAYABA VIOHARE 
Bom. 339 
—— 8. 436—Order for further inquiry, when to 
be made. 
An order for further enquiry cannot be made 
against a person who has been discharged unless the 
order is perverse. DAULAT Ram v. EMPEROR 


Lah. 263 
——- s. 439. 


See ORIMINAL PROORDURE Copa, 1898, s. 145 628 
See ORIMINAL Proogpure Cons, 1898, s. 435 339 
See Emrrcency POWERS ORDINANOE, 1932, 8s, 4, 39, 61 

720 
S. 439—Interference with  acquittal— 

Principles—Interference at instance of private 

complainant—Acquittal based on erroneous view of 

law —Interference, propriety of. 

Under s. 439, Oriminal Procedure Code, the High 
Oourt may set aside an acquittal but this power 
snould not be exercised on the ground that the 
evidence found to be insufficient by the trial Court 
justifies a conviction. The High Court may, how- 
ever, set aside a finding of acquittal if that finding 
is based on an erroneous view of the law and if the 
findings offact would justify a conviction if a 
correct view of the law is taken, that should not 








prevent interference by High Court. SITARAM v. 
TILOKOHAND Nag. 273 
————Chap. XXXIII. See ORIMINAL Procepurp 

Cope, 1898, s. 4 (7) 445 


———S. 476. See CRIMINAL PROOEDURE Conz, 
1898, s. 195 (1), (b) 146 (b) 
8 488—Civil suit for restitution of conjugal 
rights—Application for maintenance ` within a 
month—Hx parte decree in civil suit—Want of bona 
fides for wife's petition—Maintenance order, af may 
be passed, 
A suit forrestitution of conjugal rights was in- 
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stituted bya person agaiast his wife in the civil 
Court.. Within a month ofthis, the wife took pro- 
ceedings under the Criminal Procedure Code for 
her maintenance on the ground of ill-treatment. 
The husband denied ill-treatment and during ths 
examination of the husband no question was putas 
to ill-treatment. The civil suit was decided ex 


arte: 

ii Held, that under the circumstances the proceed- 
ings for maintenance were not bona fide, aud they 
were launched forthe sole purpose of ignoring any 
decree that might be passed by the civil Court. 

Held, also, that the fact thatan ex parteor a 
contested decree was passed by the civil Court was 
immaterial, and that no order under s. 488, Oriminal 
Procedure Oode should be passed in the case 
EMPEROR V. SHARDA PRASAD f ` All. 610 
s. 488—Maintenance—lzcommunieation of 

wife from caste— Whether sufficient reason to refuse 

maintenance—Costs, award of. ay 

The fact that the wife had been outcasted and 
that her. husband could not take her to live with 
him without being himself outcasted, is nota suffi- 
cient. reason to refuse an order of maintenance of 
the wife against the husband 

Under. s. 488, subs. (7) the court may make 
orders as to costsin favour of the wife where the 
husband has failed in an action for maintenance. 
YESUBAI v. PARASRAM ‘ Bom. 348 
s. 488—Maintenance—Mizxed basis of cash 

nd grain—Legality. 

An Ldr tados s. 488, Criminal Procedure Code, 
fixing maintenance on a mixed basis of cash and 
grain is.a bad one. The section contemplates an 
allowance to be made in cash only. Katuram v. 
OSINTO . f Nag 115 
-§ 488—Maintenance of wife after divorce— 

Conditions at. time of marriage, validity of. 

Where in proceedings for maintenance, before the 
passing of an order under s. 482, Oriminal Procedure 
Oode, the Magistrate's attention was drawn to the 
fast that thehusband had given talak to his wife: 

Held, that it was the duty of the Magistrate to 
eénsider the fact of the talak. 

It is competent for the relations of a Muhammadan 
girl at the time of her marriage or for a Muhammadan 
woman herself to take measures for her protection 
in the event of ill-treatment or even divorce on the 
part of the husband, e.g, by providing for her main- 
tenance for a fixed period or for life, AHMAD 
KASIMMOLLA v. Keaton BIBI : Cal. 689 
§.488—Order for maintenance based on 

compromise—Enforcement of order by criminal 

Cotirt < : , 

Where an order,for maintenance 18 passed on .& 
compromise, the provisions ofs. 488, Oriminal Pro- 
. cğdure Gode, do not cease to be applicable and the 
wife should not Carag to the oe ne as her 

rover A R. L. O. BIRON v. MRS. BIRCH - 

7 proper remedy Boos 
._ Lg, 526 —Transfer of case —Erroneous refusal 
of court to accept bail—Transfer, if justifiable. 

Where a Magistrate erroneously refuses to accept 
bail and unnecessarily prolongs proceedings, the pro- 
cedure adopted by him is likely to raise apprehension 

ia the mind of the accused, and transfer of the case 

is justifiable . NATHA SINGH v. Eupzror _ Lah, 43 

————S. Bee ge Sea rule of 

5 “e, breaking of —Trial, if vitiated. , 

it a Gren the courts in India to hold 
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e 
that a trial is vitiated by the mere fact, that an 
imperative statutory rule of procedure has been 
broken. The court must also consider whether 
such failure hasin fact occasioned a failure:of 
justice. NATHO KHAN v. EMPEROR Sind 628 


——--~-8 548—Copy of judgment or order—Only 
persons affected can gbtain—Any member of public 
not entitled. 

Under s 548, Oriminal Procedure Code, any mem- 
ber of the public is not entitled to apply, for the 
copy of ajudgment soas to proceed in revision. 
It isonly the person affected by the judgment or 
order, that is entitled to a copyof the judgmént or 
order, Inre PANDURAO Buaitat Desar | Bom 338, (a) 
——~-~~-8. 562—Releasing on probation of good 

conduct— Principles. f ag Yeh As 

Where on account of some domestic quarrel; the 
accused caused some superficial bruises to his wife 
by branding her and hé was convicted under. B. 321, 
Penal Oode and anae to afine of Rs, JO: only, 
and the Sessions Judge recommended enhancement 
of sentence : One ee re 

Held, that the accused did not deserve deterrent 
punishment as he used the branding: as a sort, of 
chastisement to make his wife obey him. and .fhat 
the correct method of dealing with the case was to 
deal with the accused asa first offender under.tha 
provisions of s 562 of the Oriminal, Procedure 
Code by releasing him on probation of good..con+ 
duct rather than by inilictingupon him any.punish- 
ment of fine or imprisonment, but considering the 
fine imposed not to be a deterrent sentence, the 
court did not setit aside. EMPEROR v. DUKALHA.. | 

i . Nag, 861 

Criminal trial—Counter-casès - Procedure to be 

adopted . ; EE SAT 

With regard to the procedure tó be fòllowed at the 


- trial of counter cases, no hard and fast rulé can 


be laid down. There is nothing iwəgular in the 
Judge trying each case to the conclusion and then pro- 
nouncing judgment in both. But (1)the trial must 
be separate, i. e., before different assessors and separate 
judgments must be delivered; (2) the conclusions 
in each case must he founded on, and only on the 
evidencein each caso and (3) if the Judge con- 
siders himself unable to detach himself from extrane- 
ous considerations a transfer may be necessary, fọ 
deliver the Judge from this embarrassment. In re 
MOUNAGURUSWAMI NAICKER Mad. 539 F.B, 
Evidence —Result of medical examination 
—Consent of accused not put down in writing— 
Admissibility a8 
It is not necessary in order to make evidence 
disclosed onthe medical examination of the accused 
admissible, that the fact of such consent having been 
obtained skculd be put down in writing. It is enough 
if his consent to the examination was obtained. 
Hanuman SARMA V. EMPEROR Gal,622 
- Fundamental aspects of occurrence found 
untrue—Statements of prosecution witnesses— Value 
of—Concoction, inference as to. nae) 
ln a case where the story of the occurrence in 
its fundamental aspects has been found by the 
Sessions Judge to be untrue it will rarely, if.ever, 
be possible to accept the evidence of the prosecu- 
tion witnesses who have obviously conspired toge- 
ther to tell that false story. Sanau Doug v, EMPEROR 
: , KUNA Pat. 7186 
Identification —Consideration—Picking out 
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e 

‘wrong persons'—Witness merely speculating as to 

identity of persons—Weight to be attached. 

In criminal trials, as regards identification evi- 
dence, apart from szeing that the jail identification 
proceedings are conducted with proper care and 
precautions, the court should consider the number 
ef ‘wrong’ persons picked out by the identifying 
witnesses, and the consistency of the identifications 
made at different times. Other points requiring 
attention are whether a sufficiently large number of 
men paraded slong with the suspects and whether 
any witness picked outa large number of men, 50 a8 
to create a suspicion that he was picking out men ab 
random. 

“Where a witness while picking out certain persons 
was only speculating as to their identity, the identifi- 
cation by that witness carries no weight whatever. 
Szro Sagal v. EMPEROR Oudh 511 


Omission to examine all witnesses—When 
immaterial. s 
Where the prosecution have examined sufficient 
witnesses to prove their case, the mere fact that 
they had not examined other witnesses who could 
have given evidence isnot a point of sufficient 
gravity for setting aside the conviction, especially 
where there is nothing to show that the evidence of 
the witnesses who had not been called would have 
been contrary to or inconsistent with the evidence 
already given. NAFUR SARDAR v, Emprror Cal, 636 


Punishment— Principles — Enhancement of 
sentence—Principles relating to. = 
The High Court will notenhance the sentence 

in any and every case in which an accused person 
may, have been punished too leniently, but only 
where the punishment appears to beso grossly and 
entirely inadequate as to involve a failure of jus-. 
tice. 

“The principal object of punishment cught to be 
not merely the prevention of offences but also the 
reformation of the offenders. | unishment would 
indeed bea greater evil ifits effects in 
case are likely to result in hardening the offender 
into repetition of the crime with the possibility of 
irreparable injury to the complainant instead of 
improving the offender. EMPEROR v. DUKALHA 

Tg ta Nag. 861 
— Sentence—Murder—Youth of accused, if 

an extenuating circumstance—Transportation for 

life, sentence of, when to be passed—Penal Code 

(Act XLV of 1860), s. 802. 

There is no law which justifies a court in not 
passing a sentence of death on any person merely 
because heis young. All persons who can under- 
stand the nature of their act are liable to the 
extreme penalty ofthe Jaw. Youth may be a circum- 








stance to be taken into consideration in offences- 


where the accused person is not fully able to under- 
stand the nature of his act or has been influenced 
by older persons, but notin a case where a youth 
deliberately murders a small boy for motive of 
greed, being prompted to the crime by his own 
base nature. Sentence of transportationfor life is 
imposed only where there are some extenuating 
circumstances and where sentence of death is not 
necessary in the interests of the public at large. 
Baawani v. EMPEROR Oudh 747 (a) 
Grown Grants Act (XV of 1895)—Persons holding 

‘under— Reasonable notice to quit, See LANDLORD 

AND TENANT 833 
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Custom—Territorial custom—Characteristics of— 

Riwaj-i-am, applicability of, 

A-territorial custom applies to all persons resident 
within a particular area and in the absence of anything 
to show that any particular class of Brahmins resid- 
ing ina territory was excluded from its operation, 
riwaj-i-am relating to Brahmins must be deemed to 
apply to all Brahmins resident in the territory. 
RAGHUNANDSN V SARO PRASAD Oudh 246 
Customary Law (N.-W. F. P.)—Awans of Peshawar 

District—-Power to make gift of ancestral property. 

An Awan of Peshawar District has absolute 
power to dispose of his ancestral property by gift. 

Though the existence of the power of gift may 
connote the existence of the power of will, there is 
no justification for holding that the power of gift 
and power of will are co-extensive. SAHIB JAN v, 
MUHAMMAD Pesh. 268 
——— -Will—Khalils— Power to make will excluding 

heirs like sons or husbands 

A sonless Khalil woman isnot entitled to will 
away the wholeof her property to the exclusion of 
her husband who is her nearest heir 

The restriction of testamentary powers operates in 
favour not only of distant heirs like collaterals, but 
also in favour of near heirs like sons and also 
husbands where women are concerned GuHULAM 
MUHAMMAD v. HAZARAT GHANI Pesh. 221 
Customary Law (Punjab) — Alienation— 

Antecedent debts—Stranger alienee—Burden of proof 

of necessity. 

Where an outsider alienee acts . honestly and 
satisfies himself that the debts which he is discharg- 
ing are actually dueandthere is nothing to put 
him onhis guard, he isnot required to show that 
the antecedent debts were coutracted for a neces- 
sary purpose. GAJJAN SINGH V. MAHAL SINGH 


Lah. 449 
Alienation—Bhatti of Shahpur 

District 

Nangiana or Bhatti Rajputs of Shahpur District 
belong to the classification ‘Miscellaneous Mussalman 
tribes’ and, as such, have unrestricted powers of 
alienation, GHULAM ALI v. INAYAT ALI Lah. 389 (a) 

Ancestral properity—Liability for debts of 
father in minor son's hands—Custom among Jats 
of Sonepat Tahsil—Precedents— Decision that 
custom was not proved, value of—Riwaj-i-am— 

‘Bap ki jaidad’, meaning of. 

Among the Jats of Mauza Kawaliin Sonepat Tahsil 
ancestral property inthe handsof the minor sons 
ofa deceased judgment-debtor is liable to attach- 
ment and sale in execution of a decree against their 
father. 

The expression ‘bap ki jaidad’ in the riwaj-i-am 
includes ancestral property. 

A mere decision that a certain custom is not proved 
is not of any particular force in a subsequent case 

The question whether property which has come 
into the hands of minors is attachable in execution 
of a decree obtained against the father is a question 
of custom and not of procedure. Ram CHANDAR v. 
Daryaoo SINGH Lah. 483 
Gifi—Death of donee without male issue— 

Property, whether reverts to donor's collaierals— 

‘Aulad’, meaning of. 

Whatever etymological meaning the word ‘aulad' 
may have in common parlance, in a riwaj-t-am the 
word ‘aulad’ connotes both the male and the female 
children and is not limitedonly to males. 

Even apart from the riwaj-i-am, under custom, in 
the case ofa gift of ancestral property in favour 9 





Rajputs 
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a father who has only daughters the property does 
not revert onthe death of the donee to the colla- 
terals ofthe donor in the presence of the daughters 
of the donee. SARDAR KHAN v. AISHA BIBI 


Lah. 440 

Succession—Daughter's right—Custom of 
khanadamadi, incidents of. 

- In the Gujrat District the custom of khana damadi 


prevails in every principal tribe. On the death of 
the proprietor his property devolves on. the 
daughter, on the death of the daughter 


it goes to her son or her daughter, and on the extine- 
tion of the khana damadi line, male or female, it re- 
verts to the original owner and daughters inherit 
like sons if they are khana damadi. 

(Though the principle underlying the custom of 


khana damadi is to benefit the daughter and on the ` 


extinction of her line, the property ordinarily reverts 
to the line of the original owner it was held 
in this case that under the terms of the will and ac- 
cording to the custom prevailing in the Gujrat Dis- 
trict the daughter acquired an absolute estate to 
which there was no reversion |] FATEH ALAM v GULAM 
SARWAR 7 Lah. 270 
~- Succession—Jate . of Gujranwala District— 

Daughters and Daughters’ sonsv Collaterals. 

According to the custom prevailing among the Jats 
of Gujranwala District, collaterals of a sonless pro- 
prietor are notentitled to succeed tohis self-acquired 
property in preference to his daughter or pra-deceased 
daughter'sson ILAHI BAKHSH v. GHULAM NABI 

Lah. 573 

———— Telis of Bhonike Autar—Whether governed 

by custom. ` 

The telis of village Bhonike Autar, Chunian Tehsil, 
Lahore District, are not governed by agricultural 
custom. IMAM DIN v. BARKAT RAM Lah 667 (a) 
-Will—Kahuts of Chakwal—Power of sonless 
Kahut ta bequeath ancestral property to daughter. 








Under the custom prevailing among the Kahuts-. 


of Tehsil Ohakwal,asonless proprietor is compe- 
tent to will away his ancestral property to his 
daughters. ISMAIL v. AMIRAN Lah. 364 


Damages. See CIVIL PROCEDURE Cups, 190%, s. 151 
f 756 
Accumulation of water in trench—-Damage 
to adjacent owner's wall— Right to damages. 
Where the defendant duga trench adjoining the 
wall of the plaintiff's house, though on his own 
land, and as he failed to cover it properly, rain 
water accumulated in the trench and it percolated 
through the goil into the plaintiff's ground and 
caused damage to the wali: 
Held, that the plaintiff was 
damages from the defendant 
SARJU PRASAD 


entitled to recover 
MAHADEO PRASAD v. 
All 645 


Deed—Construction of—Boundaries and area—Dis- 
crepancy between—Description by boundaries, if 
should prevail. 3 
It cannot be taken as an invariable rule that in 

all cases of disagreement between description by 

area and specification of boundaries the latter must 
prevail, but it is a matter for examination in each 
case as to what was the intention of the parties and 
the understanding between them at the time of 
entering into the contract. oe 

Where the property mortgaged. wan a standing 
house mortgaged asa building and including resi- 
dential right and on the evidence it was found 
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that the nad. and cowshed were in existence- at an 
ascertained position : 

Held, that this was a case in which the descrip- 
tion by boundaries should prevail. Ganea Sanu v. 
KANBU DAL Pat. 423 


Defamatlon —Civil action—Applicability of English 
common law—Absoluté privilege—Statements made 
in complaint to Magistrate 


In a civil action for defamation in “India 
the English common law has to be applied and 
according to therule ofthe English common law, 


statements made toa Magistrate for the purpose of 
getting him to act within the scope of his authority 
are absolutely privileged. 

In India a civil action for damages for defamation 
is nota matterof any legislation. It is inherited 
from the English common law which is applicable 
in India by virtue of the principle that the Indian 
Courts in default of special legislation are to apply 
the rules of equity and good conscience which have 
been held to include the English common law of 
defamation Ras Kırat KAMKAR v Biseswar Nata 

Pat. 133 

—Fair comment, when justifiable—Must not be 
oon with facts—Facts must be fairly and truly 
stated. $ 

Comment inorder to be justifiable as fair com- 
ment must appear as comment and must not be so 
mixed up with the facts that the reader cannot 
distinguish between what is report and what is com- 
ment. ` 5 

In order to give room for the plea of 
comment the facts must be fairly and truly stated 
IRUTH & SPORTSMAN LTD. v, GEORGE STANLEY T'HOMPSON 

PC 518 
Suit for damages—Privilege—Statements by 

Counsel or party in judicial proceedings—Law 

applicable. 

A civil suit for damages for a defamatory 





fair 


state- 


-Mőnt made on oath or otherwise by Counsel; party 
: Ofz,withess in a judicial proceeding is governed not 


bys. 499 of the Penal Code but by the principles 
of justice. equity and good conscience which must 
be held to be identical with the corrésponding re- 
levant rules of the English Common Law. MANMOHAN 


SINGH v BiIsHALSINGH Nag. 362 
Dependent Judgments, doctrine of. See 
EXECUTION 283 


Divorce—Wife's petition—Petitioner's adultery— , 
Discretion of court—Circumsiances to be considered 
—Charge of attempt to have unnatural intercourse 
—Necessity o° corroboration — Petitioner's adultery 
conducing to adultery of respondent -Decree, if can 
be awarded. 

- It isopen to a court to grant a decree for divorce at 
the instance of a wife on the ground of cruelty or 
adultery of the husband, although the wife herself 

may be guilty of adultery. But it is essential,as a 

matter of practice in matrimonial cases that if a peti- 

tioner wishes the court to exercise its discretion in 
his or her favour, he or she should make a frank dis- 
closure of all the circumstances of the case. 

The court should, in such cases, consider the whole 
of the circumstances, paying due consideration to the 
interests of public morality, the position and interest 
of the parties themselves and of the children of the 
marriage and possibly the conditions as regards the 
future of the children as well asthe future of the 
guilty party. A 


Ved. 141] 
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Where the charge isthat the husband attempted 
to have unnatural sexual intercourse with the peti- 
-tioner, the wife, the court ought, generally speaking, 
to require some corroboration ofthe petitioner's story 
because if she inany degree assents to what hap- 
pened she becomes an accomplice to her husband in 
the matter. = 

Where tho adultery ofthe petitioner has conduct- 
ed tothatof the husband, the court will refuse to 
granta decree Mrs, O. K. Suita v H. P. SMITH 


Cal 598 
Divorce Act Jv of 1869), 3. 2—Absence of 
respondents —Court's duty of special circumspection 


—Diseretion of court, exercise of—Jurisdiction— 

Domicile —Delay in bringing action— Effect. 

The absence of the respondents in a divorce case 
throws upon the court the duty of special circumspec- 
tién. The court must look into all necessary circum- 
stances even though its attention is not called to them 
either by the parties or by an intervenor The 
danger of collusion between parties must be care- 
fully borne in mind, especially where there has been 
a long delay in applying to the court for relief. The 
power of granting decrees for divorce should not 
be used without attentive circumspection and unremit- 
ting vigilance. 

A petitioner is not entitled to relief unless he pro- 
fesses the Christian religion and resides in India at 
the time of the petition and the marriage has been 
duly solemnized ın accordance with Act XV of 1872, 

Mere delay, though by itself, is not a bar to a peti- 
tion for divorce, is a most material matter, which 
unexplained, would lead the court to conclusions fatal 
to the petitioner’s relief. W.D.v. II. D. Sind 284 


Easements Act (V of 1882', s.13 (e)—Right of 
way—General right of way, if includes right of way 
for scavengers—Hasement of necessity. 

The plaintiffs and the defendant were owners of 
a house abutting on acourtyard. In 1903, there 
was a partition between the predecessors-in-titlezo£.. 
the plaintiffs and the defendant by an award by 
which a right of way was given tothe defendant 
and the courtyard to the plaintiffs. In 1923, the 
defendant built anew privy to his house and on 
the scavengers passing over the courtyard to clean 
the privy the plaintiffs instituted a suit for a 
declaration that the right of way given to the 
defendant under the award did not include a right 
of way forthe scavengers also: 

Held, that the right of way which was granted by 
the award wasa general right of way and could not 
be fettered by implied restrictions and that it 
included the right of way for scavengers to cleans 
the privy of the defendant. 

Held, further, that even apart from the inclusion 
of the right of way claimed bythe defendant in the 
general right of way granted by the award, he was 
entitled to the right of way for sweepers as an 
easement of necessity. MaNEKLAL HARILAL V. MANEKLAL 
GoRDHAN < Bom, 686 
East India Cotton Association's Article of 

Assoclation, Art. 96. See BOoMBAY COTTON 

Oonrracts ACT, 1922, s8. 2, 3, 4,5 828 
Ejectment sult—Burden of proef—Jus tetit. 

In an action for ejectment a plaintif may be en- 
titled to succeed on the strength of his prior pos- 
session only and the defendant is not in such a case 
gutitled to set up the right of a third party unless he 
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claims under it and makes good that claim. 


+ OHATURBHUJ SINGH v. SARADA CHARAN Guma Puat.157 


Party — Person im juridical possession 

Where in a suit for ejectment, the wrong cem- 
plained of by the plaintif is dispossession by the 
defendant and the substantial relief sought is reco- 
very of possession from him, any decree that the 
plaintiff may obtain will operate against the party 
defondant in juridical possession and not against any 
of his predecessors-in-title and hence the plaintiff 
having no cause of action against such predeccesors, 
heis competent to maintain the suit against the 
defendant whois in juridical possession of the suit 
property. CHaTURBHUJ SINGH V. SARADA CHARAN QUHA 
. Pat 157 
give possession— 
possession barred—Validity of 


Plea of oral agreement to 

Right to specific 
plea 

In the Mofussil Court a counter-claim for specific 

performance, ina suit for ejectment is incompetent; 

any such claim must be enforced by separate suit, 

within thetime prescribed by Art. 113 of the Limi- 


- tation Act. 


Where, in a suit for ejectment the defendant who 
claims specific performance of a verbal contract in 
possession has delayed enforcing hisrights until, at 
a date subsequent to the raising of the ejectment 

ction, his right to institute the counter-action be- 
came barred by limitation, he would be no better off 
than he would have been with the limitation bar in 
operation when the ejectment action was instituted. 
COURRIMBHOY & Co v REET P. G. 209 


Emergency Powers Ordinance (tl of 1532)— 
Trial for offence under, by First Class Magistrate 
—Fine that canbe imposed—Limit of— Criminal 
Procedure Code (Act V of 1898), s. 82. 

Where a Magistrate of the First Class tried an 
accused person for an offence under the Emergency 
Powers Ordinance and sentenced him to Its. 1,500 
«but the proceedings showed that the trial was 


2 asacourtof a First Class Magistrate though he 


wasin fact empowered 

under the Ordinance : 
Held, that the sentence was ultra vires. RAMOHANDRA 

v. EMPEROR Bom. 5748. B. 


—— 55, 4; 39, 61—Power of Governor-General 
to promulgate Ordinance—Period of application and 
areas, decided by third party—Legality—Government 
of India Act, 1915 (5 & 6 Geo. V, c. 101), ses 65,71, 
72, 107—Powers of superintendence of High Court 
—Whether Governor-General can take away the 
powers—Special Courts created by Ordinance— 
Superintendence of High Court, if extends to special 
Courts—Revisional powers of High Court—Inter- 
ference by virtue of power of superintendence— 
Excessive severity of sentence—Whether ground for 
interference—Criminal Procedure Code (Act V of 
1898), ss 485, 489—Letters Patent (Bombay), cls. 
27 to 29 and 4h. 

Under s. 72, Government of India Act, it is for 
the Governor-General alone to promulgate an 
Ordinance, and it iscompetent for him to provide 
that it is to come into operation at such time orin 
such areas as may be determined by a third party 
like the local Government, and by doing so he is 
not delegating the right to make a law but is only 
providing how the law which hemakes is to be 
administered. ‘ 

The power of superintendence which the High 


as a Special Magistrate 


7 
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Court possesscs by virtue ofs 107, 
of India Act, which is an Act of the Imperial 
Parliament cannot be controlled by the Governor- 
General, though in the case of the Criminal Proce- 
dure Code, which is an Act of the Indian Legisla- 
ture, it is competent for the Governor-General, 
having regard to ss.72 and 65 of the Government of 
India Act, to override its powers. 

The High Court is included in the term ‘court’ 
used in s. 51, Emergency Powers Ordinance, which 
section is intended totake away all powers of 
appeal and revision of all courts. The scction takes 
away the powers of the High Court derived under 
the Criminal Procedure Code and under the Letters 
Patent, but not the powers derived -unders 107, 
Government of India Act. 


The right of superintendence under s. 107 includes 
not only superintendence on administrative points, 
but superintendence onthe judicial side too, and 
under its power of superintendence the High 
Court can correct any error in a judgment of a 
court subject to its appellate jurisdiction. The 
Special Courts under the Ordinance are Courts 
subject to the appellate jurisdiction of the High 
Court, because under s 39 the High Court has 
power to hear appeals in certain cases. 

This power of superintendence is judicial and not 
merely administrative. 

Exercise of a power of superiatendence is not the 
same thing as the hearing of an appeal. 

The High Court has a discretion to revise or set 
aside any conviction under powers of superintend- 


Government 


-“ence, but must exercise discretion on judicial grounds, 


and only interfere if considerations of justice require 
it to do go. 

Held, on the merits by Beaumont, C. J. and 
Broomfield, J., (Nanavati J., dissenting) that the 
High Court’ would not interfere in exercise of its 
general powers of superintendence on the ground 
of mere excessive severity of the sentence. BALKRISHNA 
HARI v. EMPEROR 
——— S. 21. See ORIMINAL Law AMENDMENT ACT, 

1908, s. 17 (1) 33 


amma §,52—Scope of—Sind Judicial Commis- 
sioner's Court's power to convert sentence under the 
Ordinance—Validity of the Ordinance—Binding 
effect on Judicial Commissioner's Court. 


‘dhe terms of s. 52, Emergency Powers 
Ordinance II of 1932, are not equivocal’ and 
do not: admit of any two interpretations. They do 


not allow: the Judicial Oommissioner’s Court any 
puthority'to convert a sentence of simple imprison- 
ment passed under the Ordinance into one of rigorous 
imprisonment, on reference made by the District 
Magistrate. 

Although the Ordinance, in so faras it attempts 
to déprive a Chartered High Court of its powers 
under the ` Goverriment of India Act, is ultra vires, 
the Judicial Commissioner's Oourt is bound by 
it? 

Per Ferrers, J. C._—‘We cannot help observing that 
extraordinary and very extensive powers have been 
conferred upon a large body of Magistrates. Our 
experience leads us to suppose that powers of this 
kind cannot safely be exercised without some sort of 
supervision. Authority to exercise such supervision 
has been expressly withheld from us. We must, 
therefore, disclaim any responsibility.” EMPEROR V. 
MULOBAND Sind 533 (b) 


{INDIAN OASES. 


Bom. 720 S B.° 


| 1933 


Estoppel See Civit Procepure Cone, 1$0%, a. 151 é 
e 90 


Essentials 

In orderto sustain the plea of estoppel it must 
be proved that the defendants, relying on the, 
declaration made by the plaintifs, were misled. to` 
act to their detriment in such a manner as “they 
would not otherwise have done Faxin Kuan ù. 
JSMAIL KHAN Lah. 264 
Evidence—Handwrittg expert—Mere report of 

handwriting expert — Admissibility — Parties 

illiterate—Case depending on genuineness of finger 
print—Duty of court to give opportunity to examine 
experts—Hand-note not payable to any person— 

Admissibility to prove loan 

The mere report of a handwriting expert who 
has not been examined and to cross-examine whom 
no opportunity was given to the parties is not ad- 
missiblé in evidence. 

Where the defendant is illiterate and the genuine 
ness of a paper said to have been executed by him 
is in dispute and the decision ofthe question de- 
pends upon the genuineness ofthe finger print the 
parties should be allowed, if they want, to examine 
experts. 

Though a hand-note which is not in favour of any 
particular person nor bearer may not be admissible 
as a hand-note, it can be used as evidence of the 
joan irrespective ofits being or not being a pro- 
missory note as defined’ in'the Negotiable Instru- 
ments Act. Tasapug. HUSSAIN: v. Baswan RAI 
‘ ` : Pat. 767 
Evidence Act (I of 1872), ss. 10, 30—Statements 

made during tyial—Admissibility. 

Section 10, Evidence Act refers tothings said or 
done by a conspirator-in reference to the common 
intention. Statements made by an accused ‘person 
during the trial can hardly be regarded as state- 
ments by him as’ a ‘conspirator in reference to the 
common intention of the persons who were members 


of the conspiracy, and are therefore not admissible 
unders 10. Section 20 applies only to statements, 
«made before and proved at the trial. KUNWAR SEN 
` v. EMPEROR Oudh 192 





s 26—'Custody', meaning of—Test of admis- 
sibility of confession. 

The word ‘custody’ in s. 26, Evidence Act, though 
not defined implies that theré must be some-limitation 
imposed upon the liberty of the confessor and that 
the limitation must be imposed either directly or in, 
directly by the Police. 

Per Mehta, A J. C.—The crucial test as to the 
admissibility of a confessionunder s. 26 is whether 
at the time when a person makes an extra-judicial 
confession he is afree manor his movements are 
controlled by the Police either by themselves or 
through some other agency employed by them for 
the purpose of securing such a confession, PHARHO 
v. EMPEROR Sind 392 (b) 
s. 26—Erxtra-judicial confession— Confession 

to mashirs—Admissibility—Custody of Police— 

Meaning of. 

Where the mashir witnesses admit that the 
Police Officer had handed over the accused to their 
custody with instructions that they should not be 
allowed to escape and that they should ascertain 
from the accused the facts of the case, the extra- 
judicial confessions made by the accused to the 
mashirs are not admissible in evidence and should be 
left out of consideration. 

Per Rupchand, A. J. C.—To exclude an extra- 
judicial confession under s. 26, Evidence Act, it is 
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not necessary to prove formal arrest and the true 


criterion is whether the accused is free to depart 
where he likes or not. Ifhe is not free, he is not 


- in custody. It is immaterial whether his freedom of 
_ action is restrained directly by a Police Officer or by 
- persons to whom his care is entrusted bya Police 


Officer. Harnoon V. EMPEROR Sind 215 
—— 5, 30. See Evipenae Aot, 1872, s. 10 192 
S, 30—Confession to be taken as a whole. 

Where there is no other evidence to show afirma- 
tively that any portion ofthe exculpating element 
in a confession is false, the court must accept or 
reject the confession asa whole and cannot accept 
only the inculpatory element while rejecting the 
exculpatory element as inherently incredible. 
JUMMA FATEH MOHAMMAD V EMPEROR Lah. 40 

s. 32 (2)—Village papers—Admissibility 

—Batwara papers—Whether bind tenants. 

Entries in the batwara papers only bind the 
co-sharer zemindars who were parties to the pro- 
ceedings, and do not create any estoppel against 
any tenant unless thess tenants were  co-sharer 
zemindars themselves and in that capacity were 
parties to the proceedings, 

Zemindari papers can be used as independent 
evidence, provided they are brought withins. 32 (2) 
of the Evidence Act by showing that the persons 


who prepared them are.dead’.or cannot be found 
etc., but the weight td. .be, attached to them 
must depend on thei, circumstances. Onarurpaus 
SINGH v. SARADA OHARAN Guna Pat 157 


S. 34—Eniries Q? books of accownt—Mode 
of proof—Corroborative evidence, | necessity of. 
In order to obtain a decréé onthe basis of 

entries in books of accolint’it is mot sufficient 
merely to prove that the Dodksiarecorréct and have 
been regularly „kept in the, 01156 of the business 
but the entries must also.” be proved unless the 
necessity for such proof is removed by the admis- 
sion‘of the opposite party, and although such entries 
are relevant under s. 34, Evidence Act, they are~ 
never alone sufficient to charge any person with 
liability. BAHADUR SINGH v. Firm PADAM Caanp-Asa 
Ram Lah. 655 
to—Admis- 








evidence as 





—$, 55—Character, 
sibility in suit for damages. 
Evidence under s. 55, Evidence Act, about the 

character of a person is relevant in connexion with 

the amount of damages in civil cases, and a case of 
defamation isa quasi civil case. At the same time 
only general evidence of character or reputation can 
be given and not, for instance, evidence of a particular 
conviction. SAMRATHMAL MARWADI v, EMPEROR 

Nag. 438 

—— 5, 68, proviso—Mortgagee—Proof of 
execution—Proof of attestation aliunde, if 
dispensed with—Transfer of Property Act (IV of 
1882), 3. 59. 

The meaning and effect of s, 68, Evidence Act, is 
that in the case ofa mortgage within s. 59, Trans- 
fer of Property Act, itis incumbent upon the party 
relying upon it to prove the due execution of the 
mortgage by adducing the evidence of at least one 
attesting witness in that behalf as laid down in s. 
68, Evidence Act, provided that unless its due 
execution, that is to say, its signature bythe mort- 
gagor in the presence of two attesting witnesses is 
specially denied, the execution of the mortgage 
deed in the form required by law may be proved 
aliunde by adducing other evidence in that behalf, 
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The proviso tos. 68 only removes the necessity 
of calling an attesting witness to prove the execu- 
tion of the documenta thercin referred to and does 
not purport to relieve the party of the necessity 
of proving a mortgage in the form prescribed under 
s. 53, Transfer of Property Ast. R.M A. R.M. 
OHETTIAR Firm v. U Hraw Rang. 700 

s 91 —Balance struck—Ora? evidence to prove 
agreement to pay interest—Admissibility. 

The absence of mention of an agreement to pay 
interestin a balance struck in the creditor's book 
does not debar him from proving such an agreement 
independently and by oral evidence. The belance 
struck in the creditor's book is not such a formal 
document in which all the conditions of the transac- 
tion are usually entered or are expected to be entered. 
KHAIRAITI SHAH Vv, DIWAN SINGH Lah.190 
s. 91—Document purporting to be mortgage 

—Oral evidence to prove itis sale, admissibility of 

—Onerous terms, effect of. 

Where a registered document is on the face of it 
a mortgage-deed the mere fact that the conditions 
are onerous cannot alter the real nature of the 
transaction and justify thecourt in construing it to 
te a sale, nor is oral or circumstantial evidence 
admissible to prove it to be a sale. MILKHI Ram V. 








Gusar MAL | Lah, 494 (a) 
S. 92—Contemporaneous oral agreement— 
Admissibility. 


A party to a mortgage-deed cannot be allowed to 
prove that although,according to the terms of the 
registered mortgage-deed, the whole of the mortgage- 
money was payable on demand with interest, there 
was a contemporaneous oral agreement between the 
parties that the amount would not be payable on 
demand, but shall be accepted in instalments. 
MUHAMMAD AHMAD SEED KHAN v. KISHORI LAL 

All. 114. (b) 
S. 92—Written agreement—Evidence to prove 
it to be a sham transaction—Admissibility. 

Section 92, Evidence Act, will operate asa bar only 
when oral evidence to vary or modify the terms of 
an agreement js letin. Oral evidence is admissible 
to prove that an agreement in writing was really no 
agreement at all but was only a sham as it was not 
intended to be operative. Hence itis open toa Hindu 
widow to prove that an agreement which purported 
to provide for her maintenance was not meant to be 
acted upon but its execution was brought about only 
to secure an acknowledgment from her that her 
deceased husband was an undivided member of a 
joint Hindu family, by inserting such a clause as a 
preamble to what was alleged to bea deed of main- 
tenance. THIAGARAJA MUDALIAR v. VEDATHANNI 

Mad. 456 
s. 93—Evidenee to explain ambiguity in 
number of holding—Admissibility. 

There is nothing in s 93, Evidence Act, which 
precludes evidence to be given for the purpose of 
explaining an ambiguity thatthe municipal number 
given in a rentreceipt differing from the present 
number of the holding was the old number of the 
holding. GALSTAUN v. PROFULLA Kumar DH 

Cal, 320 

See MADRAS ESTATES LAND 

Aot, 1908, 5,4 29 

8.114, See ABADI 800 

—— s. 114, Ill. (aj—Presumption under—Stolen 
property, possession of, to be definitely proved, 

. Lo justify a presumption of guilt under s, 114 


——sS,101 to 103. 
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ill. (a), Evidence Act, the possession of the accused in 
respect of property proved to have been stolen must 
be established. 

Where the stolen property consisted of some cattle 
and the only prosecution evidence was that the cattle 
were found in an open place, but it was not definitely 
proved how far away from the accused's house they 
were found. 

Held, that the possession of the cattle had not been 
so brought home to the accused as fairly to raise the 
presumption justified by s. 144, ill. (@, Evidence Act. 
Gut SHERU v EMPEROR Sind 537 


————ss. 114, Ill. (b), 188—-Accomplice— Evidence 
—Corroboration, necessity of—Accused convicted 
on his own plea appearing as witness against his co- 
accused. : 

The Bombay High Court has laid down definitely 
as a rule of prudence that the evidence of an ac- 
complice, however trustworthy it may be, should not 
be acted upon unless it is corroborated as against 
the particular accused in material respects. The 
case of an accused whois convicted upon his own 
plea and then appears as a witness against his co- 
accused, comes-within the ambit of this rule. 
ALLISAB RAJESAB-VA EMPEROR Bom. 347 
—_——s. 114, If. (e)— Official acts. 

Under s. 114, illus.(e) lividence Act, it may be 
presumed that the officer issuing the warrant has per- 
formed his duty correctly and untilthe presumption 
is displaced, ib is not necessary for the officer to 





give any evidence in the matter. VALLIBHAI V. Em- 
PEROR i Bom. 346 
s. 115. See LIMITATION ACT, 1908, Sor. }, 

ART. 120 ; 103 





s.116—Landlord and tenant—Estoppel of 
tenant — Tenant, whether entitled to set up acquisition 
of title subsequent to lease. 

The plaintiff put J in, possession ofa coal mine 
in May 1920, under a contract. C obtained posses- 
sion of the colliery in 1922, underan agreement 
with J. In a suitfor ejectment by the plaintiff, C 
contended that he had acquired a lease to a certain 
portion of the mine in 1921 from a third party : 

Held, that the possession of both J and C must be 
attributed to the possession given. tod by the plaint- 
iff in 1920, and that the.defendants were barred by 
s. 116, Evidence Act, from questioning the plaint- 
iff title until they had surrendered possession 
again to him Cximpyoy & Go v. Creer P.C 209 


—s. 118—Accused person- Competency ie 
testify —Ex-examination of co-accused as witness— 
Validity of trial. 

Though an accused person is “competent to testify” 
within s.118 of the Evidence Act, sucha person is 
incompetent to be a witness, for an oath cannot be 
administered to him, and all witnesses are required 
totake an oath or make an affirmation before they 
can lawfully be examined, or give evidence, by or 
before any court. EMPEROR v. Naa Po Min 

, : Rang. 89 F. B. 
=s 133. See FYVIDENGE Act, 1872, s. 114 

ill. (b) F 347 
$.144—Letter sent by Post returned as‘refused’ 

— Presumption. 

Where a letter sent by post properly addressed is 
returned by the Post Office as refused’ it is reasonable 
to infer that it had reached the defendant or some one 
on her behalf. AHMAD Kasım MoLLA v. KHATUN BIBI 

Cal: 689 
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Excise Act (I of 1914)—Offence under—Deterrent ° 


punishment, necessity of —Punishment—G@od family 

of accused, whether ground for light sentence. 

In awarding punishment for an offence under 
the Excise Act, the courts should bear in mind 
that illicit distillation 
preparation, and resulta not only in the loss of 
the Excise revenue, but also in drunkenness; more- 
over the offence often escapes -detection and it 
is, therefore necessary fo imposea sentence which 
will have a deterrent effect 

There cannot be one law for the rich and one 
for the poor or rather one for the good family 
and one forthe bad, Therefore, the fact that the 
accused is a member of the Punjab Ohief Associa- 
tion is nota ground for awarding a lighter sen- 
tence. EMPEROR v DRARAM SINGH Lah 592 


Execution—Dismissal of petition of objections for 
aefault—Dismissal of application to restore— New 
objections, whether can be taken. 7 
An objection petition in execution was dismissed 

for default and an application for restoration of 

the same was dismissed on merits. A fresh petition 
containing the old objections as wellas some new 
grounds was filed and it was dismissed on the ground 
that it did not lie: 

Held, (upon a consideration of the circumstances 
of the case and on the finding that the order of dis- 


missal, was not right and proper) that the objection 


petitions should be reyived anda further opportu- 


„nity should be given to the judgment-debtor to sub- 


stantiate his objections. Akioy Kumar Kar v. 
KRISHNA CHANDRA AHA r= Cal, 618 
Dispute as to right. to execute—Execution 
of pro-note in favour of stranger by judgment-debtor 
at instance of person declared to be entitled to 
execu'e-Suit on pro-note—Decree—Reversal of 
order by High Court holding another entitled to 
execuie—Executability of decree on pro-note— 

Dependent judgments, doctrine of. 

When the right to execute a decreewas in dis- 
pute, the judgment-debtor executed a pro-note in 
favour of a stranger to whom A the person who was 
declared entitled, to execute the decree by the first 


“court, owed some money and at his instance. After 


execution of the pro-note, satisfaction of the decree 
was entered. The stranger in whose 
pro-note was executed sued on it and obtained a 
decree. Inthe meanwhile the order of the trial 
Court asto the right to execute the decree was 


_reversed by the High Oourt and B was held entitl- 


ed to execute the decree It was contended that as 
A was found not entitled to execute the decree, the 
decree on the pro-note could not be executed : 

Held, that the decision of the High Court could 
not be held to have superseded the claim on the 
promissory note and the decree on the promis- 
sory note was executable. PANOHAGNULA SUBRAMANIAB 
v. Baonu PEDA OHENOHIAH Mad. 283 


Executor—Powers and duties of—Lease for ninety- 

nine years with option to purchase—Validity. 

An executor under a will stands in the position of 
a trustee for the parties beneficially entitled to the 
estate, and bis principal and primary duty is to 
realise the assets and to administer the estate in the 
best way possible. He isnot competentto grant a 
lease of the testators’ property for a term of ninety- 
nine years ata fixed rent with a condition in the 
agreement that the lessee will have the option to 
purchase the whole or a portion ofthe property at 
any time during the period of the lease fora sum 


implies a good deal of -` 


favour the | 


m 


vany injunction issued under s. 12 of 
«the injunction issued must be deemed 


Tol, 141] 
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& 
of money stated therein, in consideration of the 
improvements effected by him, MAHOMED HUSSEIN 
Bom. 734 


v, Bat AISHABAT 


Foreign Subject, lisbility under British Indian 
Laws. See BENGAL ORIMINAL Law AMENDMENT ACT, 
1930, ss. 23 (2), 4 866 


Frontier Crimes Regulation (Act Ill of 1901), 
s. 7—Applicability— Whether modifies s. 387 (2) | A) 
Criminal Procedure Code. 

The Frontier Crimes Regulation is a penal law 
and according tothe well established rule of inter- 
pretation of Statutes, it must receive a construction 
which is favourable to the accused,and cl. 2-{A), 
s. 337, Oriminal Procedure’ Code, confers a privilege 
on the accused of being tried by a superior Court 
and this privilege cannot be lightly taken away. 
Until and unless the wording of s. 7, Frontier 
Crimes Regulation, specifically takes away this 
privilege, it cannot be held either by presumption 
or assumption that an accused person bas been 


deprived of it. PUBLIO Proszoutor PESHAWAR Division 
v MUGARRAB Pesh. 881 
Fundamental Rules, r. 52. See GovERNMENT 

538 


SERVANT 
Government of India Act, 1915 (5 & 6 Geo. 
vV., C. 101), ss. 65, 71, 72 See EMERGENOY 


Powurs ORDINANOE, 1932, ss. 4,.39, 6L 720 


s. 107. i 

See O1yit Procepure Cone, 1908, s. 10 

See EMERGENOY POWERS ORDINANCE, 

4, 39, 61 
Government servant—Zniering private service 

during leave—Claim by Government for refund of 

allowances paid — Maintainability — Government 

Servants' Conduct Rules — Fundamental Rules, 

Rule 6&—Mistake of fact, 

Where a Government servant who had been 
granted lesve and who was receiving his leave allow- 
ances from the Government took up employment in a 

„private firm in contravention of the Government 





186 
1932, Bs, 
720 


Servants’ Conduct Rules and the Government claim-. 


ed refund of the allowances drawn by hira while he 
was in private service without sanction: 

Held, that though the conduct ‘of the servant may 
“have been such as would justify Government in 
revoking the leave, such conduct by itself did not 
effect a revocation and as the Government had 
‘not revoked the‘leave or dismissed the defendant 
“from the date of his misccnduct, the defendant was 
‘entitled to draw his allowances and the Government 


. could notclaim a rofund. The allowances paid were 


fot paid under a mistake of fact. SECRETARY OF State 
Gi. RAM Narayan SARMA “Mad. 538 


Guardlans and Wards Act (VIII: of 1890), ss. 
"12, 43, 44—Civil Procedure Code (Act V of 1908), 
s. 141—Injunction restraining marriage of girl— 
Wilful disobedience—Power to. punish guardian— 
Inherent powers of the court—Scope of s. 141 and 
- 0. XXXIX, 4 2. 
Where the court issued an injunction restraining 


«the. appellants from giving a minor girl in marriage 


wunbil the further orders of the court : 
_ Held, that though the Guardians and Wards Act 
does not provide for any penalty for disobedience of 
the said Act 
to have been 


vfgeued under O. XXXIX, r. 2 (1) read with s. 141 of 
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the Civil Procédure Code and as such the wilful dis- 
obedience. by the appellants was punishable uuder 
sub-r. (3)of the said rule. 

The proceedings under the Guardians and Wards 
Act come ‘within the purview of s, 141, Oivil Proce- 
dure Code. DzoxisaN Gantsupas V. ASARAM MURLI- 
‘DHAR Nag. 170 
———s 33. See Minor ; 492 

s 34.d)—Power of court to call on guardian 
to pay balance found due 

The view that the court can call on the guardian to 
-pay such balance as the court may find to be due is 
more correct than the oue which limits the power of 
the court to such balance which the guardian may 
or may not show. CHANAN SINGH v. Har Kaur 

Lah. 590 

5.43, See Guagpians AND Warns Act, 1890, 

s 12 170 
Handwriting expert. See EVIDENCE 767 


Hingu Law—Adoption (Bombay school)— 
Adoption by widow of undivided co-parcener without 
authority of husband or consent of surviving co- 
parceners —V alidity—Devesting . of estate—tsstate 
vesting in another by survivorship:—Power, whether 
comes to an end. S 
According ta the law prevalent in the Mabratta 

country of the Bombay Presidency,a Hindu widow 
whose husband was undivided at the time of his 
death, and who has not the express permission of 
her husband, may adopt a son to him without the 
consent of the surviving co-parceners. 

Ramji v. Ghamau (2) was overruled by the Board in 
Yadao v Namdeo (3, and the opposite view taken by 
the Full Bench of the High Uourt at Bombay in Ishwar 
Dadu v. Gajabai. (1) is wrong Ramji v. Ghamau (2) 
was wrongly decided and the correct view of the 

“Jaw is that expressed in Hakhamabai v. Radhabui 
4). 

Oy and J were two undivided brothers. J died 
in 1913 leaving a widow B. N adopted a son D in 
“1915 and then died. D died in 1919 leaving a widow 
anda minor son Thereafter B adopted a son tov 
without any express authority from J and without 


“ the consent of D's son: 


Held, that the adoption was not invalid on the 
ground that B had no express authority from her 
husband or consent of D's son ’ 

Held, further, that it was not invalid on the ground 
that it was made after the death of N, as N` was not 
the sole eurviving co-parcener at the date of bis death 
“and theestate had not passed to D as the her of N 
but by survivorship. . 

Held, also, that B s power to adopt had not come to 
an end, though N's widow's had come to an end and 
she could not have adopted a son to N, BHIMABAL v, 
QuRUNATHGOUDA P.G. 9 
by widow—Authority to adopt— 

Strict construction -Authority to adopt with 

consent of Jour executors—Consent of two not 

obtained—V alidity of adoption. 

Where a testator appointed four executors and 
directed by his willas follows : “After my death 
the aforesaid executors shall be competent to choose 
ia boy from a good family in the brotherhood and 
‘have him adopted by my wife on my behalf”, and 
„tho widow adopted a boy without obtaining the 
consent of two of the executors though all the four 
executors had jointly taken out probate : 

Held, that the will must be strictly construed - in 
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Buch caseg and the adoption was invalid. Bari. 
Nats v. Ratran Lap Toh. 196" 
————Aljenation—'Benefil to the estate’ — Whether 
confined . to acts of defensive nature-Real test. 

. Transactions justifiable on . ‘the principle of 

benefit to the estate underthe Hindu Law are 

not limited to those transactions which are of a 

defensive nature ‘Whether the transaction is sought 

to be justified on the ground of legal necessity 
or benefit to the estate the real question to be 
considered is whether it is a fair and proper 
transaction, such as a prudent owner would enter 
into with the knowledge available atthe time on 

a calculation of balance of profit and loss. 

Where the manager of a family pur- 
chased property for Rs. 29,000 paying 
Rs 6,000 odd in cash and securing the balance on 
the family property: 

Held, the transaction wasa highly imprudent one 
and, therefore, not binding on the family. NARAYAN- 
` R40 v MuLcHAND Nag. 494 (b) 

- — by manager— Purchaser—Duty to 
satisfy himself as to necessity of sale—Court not 
to make enquiries—Bona fide enquiry by purchaser, 
sufficiency of. 
A purchaser or mortgagee from the manager of a 

joint Hindu family is bound to enquire and satisfy 
himself that a necessity has arisen or there are such 
circumstances as would entitle in law the manager 
to enter into the proposed transaction on behalf of 
the joint family and which would be binding on the 
minor members of the family. 

It is not proper for such a purchaser or mortgages 
to cast that obligation of making the enquiries on the 
court and contend that unless the court sanctions the 
transaction, he would notenterinto the same. In re 
DATTATRAYA Govind HALDANKAR Bom. 697 
Debts—Burden of proof of immorality— 

General charge of immorality, whether sufficient. 

Under the Hindu Law, the burden is on the 

Bon to prove that a debt contracted by his father 
was tainted with immorality in the sense that ‘it 
` was effected fur the purpose of raising Money to 
defray debts incurred by him for immoral pur- 
poses, and the burden is not discharged by merely 
establishing a general charge of immorality. lt must 
be established that the particulardebts in question 














were contracted for immoral purposes  Suvan 
NARAIN SINGH v. SURAJ Narain PANDEY P G.509 (a) 
— —Partition—Son's 





; liability for pre- 
partition debts of father—Debts, precedence of 
over rights of -maintenance of wife or children. ` 
Under the Hindu Law, property which falls to the 
` share of a son on partition is liable for the pre- 
` partition debts of the father, -unless the debts 
had been raised for immoral or illegal purpcses 
Debts contracted by a Hindu governed by the 
Mitakshara School take preference over the right of 
maintenance of his wife or minor children. JAWAHAR 
SINGH v. PARDUMAN SINGH Lah 424 
—doInt famlly—Alienation by co-parcener— 
Subsequent suit for partition— Altenee's rights— 
Crucial date—Date of alienation or date of suit. 
Where a co-parcener of a joint Hindu family 
alienates family property and another co-parcener 
subsequently sues for partition of his share, the 
alienee’s right to the property must be worked ` out 
by taking the property of the family asat the date of 
thesuit and not as it was at the date of the alienation. 
The alienee in such cases takes a fluctuating in- 
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terest. The contingency of death stands asan arbi- 
tary exception to this rule and there is no reason 
to import other exceptions. MUTHUKUMARA vV. 
SIVANARAYANA PILLAT Mad,122 
— Joint family firm—Trade in the name of 

father and elder soy—Presumption as to younger 

son, . 

Where -a business is carried on inthe name of a 
Hindu father and his eldest son there is no presump- 
tion that a younger son of the family is alsoa part- 
ner inthe business, CHANDU Lau Ratt Ram v. Mou 
Mar-Brnarst Das Lah 500 

Minor—De facto guardian— Sale of minor's 
property by guardian for legal necessiiy— Validity 
of sale 

Held, by the Fall Bench (Beaumont, O. J., dissenti- 
ente) that under Hindu Law, a de facto guardianof 
a minor can validly sell the property of the minor for 
legal necessity. 

Per Beaumont, C. J.—In the Hindu Law texts tbere 
is nothing on the subject which is really relevant. The 
only alleged authority of the Privy Gouncil dealing 
with the question under Hindu Law is not really an 
authority upon the point. 

A so-called de facto guardian is no guardian at all. . 





TuLstoas v. RAISINGJI Bom. 17 F. B, 
———— Partitlon—Pariies. See CIVIL PROCEDURE 
Cops, 1903, O. XXII, R 4 45 


—— Severance of status—Mere notice of 
intention to separate—Suit for partial partition, 
competency of. : 
A mere notice of an intention to separate is not 

sufficient to effect severance, if there was no such 
real intention, or if the intention is abandoned soon 
afterwards. The true test isthe intention of the 
parties, and whether there was any intention to 
separate or not is clearly a question of fact. 

A suit for a partition of a portion only of the 
family property is not maintainable. PHANGAN 
SINGH v Hukam SINGE Lah. 434 
Suit for partition of common pro- 

perties—Grandsons, if necessary parties—All 

common properties not included—Suit, if liable to 
be dismissed. | 

Ina suit for -partition instituted by the member 
of a joint Hindu family the grandsons may be proper 
parties but they arè not necessary partiés if their 
interests are represented in the suit by their father, 

A suit for partition ofcommon properties, and not 
joint properties, is not liable to be dismissed on the 
ground that the suit did not include all the common 
properties available for partition, Tuakar SINGH v. 
Sant SINGH Lah 567 
Promissory note by father for. time- 

barred debt—Whether binding on sons or grandsons 

Contract Act (IX of 1872), s. 25 (8). kê 

Under Hindu Law, it is open toa Hindu father 
or grandfather to pass a promissory note for a time- 
barred debt-and such a note constitutes a binding 
contract unders 25 (3), Contract Act, which can be 
enforced against him and after his death against his 
sons and grandsons, OHAMPAKLAL RUPOHAND 2, 
Rayacuand ‘THakaRBal Bom, 509 (b) 
———Rellgious endowments—Dedication to 

public, what constitutes—Power of founder to put 

an end to trust—Mere user, effect of. 

Where the founder applies his own property to 
the creation of a pagoda or any other religious or 
charitable foundation, keeping -the property itself 
and the control over it, absolutely in his own hands, 
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the community may be greatly benefited by this 
arrangement, so long as it lasts, but its continuance is 
entirely at his own pleasure. It is like a private chapel 
in a gentleman's park, and the fact that the public 
have been permitted to resort to it will not prevent 
its being closed or pulled down, provided there has | 
been no dedication of it tg the public. The mere*-— 
fact that a person built a dharmasaia in accordance 
with a will of a predecessor docs not show that he 
meant to constitute it a public trust. 

Under the Hindu Law the ceremonies of sankalp 
and samarpan are necessary to constitute an endow- 
ment and especially in recent cases of alleged dedi- 
cation mere proof of user is insufficient. OHANDU LAL 
v RAMPAT MAL Lah 523 

Religlous endowments — Shebait— 

Succession, rule of, if canbe laid down 
° by founder—Estate repugnant to Hindu Law, if 

can. be created—Gift made to person not in exist- 

ence—Validity—Right to sueceed to Shebait, if 
subject to rule as to such validity—Line of 
inheritance under Hindu Law—If can be changed 

—Rule in Tagore's case—Applicability—Restriction 

of Shebaitship to first Shebait senior in age— 

Legality of~ Direction by founder that eldest member 

should succeed—Validity of—Direction to spend 

surplus income on charities—Nature of—Shebait 
and trustee compared—Creation of endowment— 

Management. 

The founder of a Hindu debutter is competent to lay 
down rules to govern the succession to tho office of 
Shebait, subject to the restriction that he canuot 
pees any estate unknown or repugnant to Hindu 

aw. 

A person succeeding to the Shebaiti under such 
rules isa grantee or donee of property and his right 
to succeed to the office is subject to the rule that a 
gift cannot be made by a Hindu toa person not in 
existence at the time of the gift. 

Rules for succession to the office of Shebaitare 
rendered invalid by reason that they provide for 
the office to be held by some among the heirs of the 
founder to the exclusion of others in a succession 
differing from the line of Hindu inheritance, 

The rule laid down in Tagores case prohibiting 
a Hindu from creating aline of succession unknown 
to Hindu Law applies to the appointment of a Shebait 
of a family thakur. 

As regards persons not in existence in the founder's 
life-time, a direction cannot validly be given by the 
founder in his will that the person senior in age 
should succeed to the office of the Shebait. 

A provision contained in a will to the effect that 
the oldest male member of the family of the testator 
should be sole Shebait isi n law ineffectual to entitle 
the senior male member of the family to the office 
in view of the fact that he was not in existence until 
after tho testators death. 

Per Rankin, C J.—A direction that the Shebait 
shall spend auy surplus income on certain charitable 
objects or pious acts is not uncommon in Hindu 
debutiers, and does not make the dedication incom- 
plete. 

Per Mukerji J.—A Shebait's position towards the 
debuiter property is not similar to that in England 
of a trustee towards the trust property, it is only 
that certain duties have to bs performed by him 
which arə analogous to those of trustees. : 

Per Mukerji, J.—When a Hindu creates an endow- 
ment, ita management is primarily in him and his 


GENERAL.INDEZ. 


xxxvil 


Hindu Law—eontd. 


heirs, and unless he appoints a Shebazt he himself 
fills that office and in him rests that limited owner- 
ship, notwithstanding that, on the one hand, he is 
the donor and, on the other, the recipient on behalf 
of the deity, the juridical person which has to be 
exercised until the. property offered to the deity has 
been -suitably disposed of. Monouar MUKERJEE v. 
BHUPENDRA NATH Cal. 544 F. B. 
Religious endowments—Mutt—Suit for 
declaration of Mahantship undrecovery of mutt pro- 
perties—Burden of proof—Nature of proof to be ad- 
duced—Brijahom, incidents and essentials of. 

Where the plaintiff sues for a declaration that 
he is the mahant of a mutt and for recovery of 
possession from him of the mutt properties, it is 
upon the plaintif to establish his right to the 
mahaniship and the properties appertaining there- 
to. It is incumbent on the plaintiff to establish, 
first, that he was a duly initiated and perfected 
chela of the late mahant and secondly, that he 
had been duly elected and installed in the place 
of his guru, and the suit must fail if he does 
not establish that he was elected. The suit would 
also fail, if, though a chela, his birja-hom had 
not been validly performed by the deceased and 
still more if he was neither a perfected nor an 
initiated chela of ths deceased. f 

Incidents of the ceremony of Brija-hom pointed 


out. : 
In Behar the pindi dan to himself and the 
devouring of a portion of the mixture of pan supari 
the ashes of his tik (tuft of hair) and ghee are 
the usual incidents of brija-hom and the failure 
of the plaintiff to remember or to mention the 
performance of them at his alleged brija-hom is 
of considerable significance when one is determin- 
ing whether it was actually performed or not. 
DBRAHMADEO BEARTHI v. RAMANAND BRAHMACHARI 
Pat, 775 
bequeathed by 
saudayika 
consent 


—— Stridhana—Property : 
maternal danganan | constitutes 
stridhana—Alienation without husband's 
— Validity. ; 

Property bequeathed to aHindu woman by her 
maternal grand-father comes under the class of 
saudayika stridkana’ and she is competent to 
alienate such property without her husband's con- 
sent, VENKARADDI VY HANMANTGOWDA Bom. 682 
—_——Widow—A dverse possession—Possession after 

re-marriage asserting exclusive title, 

Where a widow claims the property as an ab- 
solute owner after the forfeiture of her estate by 
Te-marriage she may acquire such title by prescrip- 
tion after the lapse of the requisite period. 
Hassu v. IBRAHIM A Lah. 399 
— Widow’s estate—Hindu widow becoming 

convert to Muhammadanism and marrying Muham- 

madan—Possession by widow for over twelve years 

—Adverse possession, whether perfects her title to 

limited or absolute estate—Limitation Act (IX of 

1908), s.28—Title acquired under, by Hindu widow 


Feuer under s. 28 of the 


A title acquired t 
Limitation Act, 190%, through adverse possession 





by a widow, who claims and holds a widow's 
estate enures to the estate of her deceased 
husband and it descends upon hór death 
accordingly. 


Wherea Hindu widow became a convert to 
Muhammadanism and married a Muhammadan 
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but continued tobe in possession of her previous 
husband’s property for more than twelve years 
without any change in the character of her posses- 
sion 

Held, that if the result of the re-marriage was 
to effect a forfeiture of her widow's-.estate, her 
possession thereafter was unlawful and, therefore, 
adverse, but as there was no evidence to show 
that she prescribed for. an absolute estate - the 
adverse possession could only be regarded as 
adverse possession ofthe limited estate which she 
had enjoyed before re-marriage. PARBATI v. RAM 
PRASAD Oudh 831 
—WIII—Estates unknown to Hindu Law— 

Series of absolute estates defeasible in succession on 

happening of uncertain event—Whether valid— 

Succession Act (XX XIX of 1925), 8. 124—Applicabil- 

ity. 

A kostakor might create a life-estate or successive 
life-estates or any other estate for a limited term 
provided the donee is a person capable of taking 
under the deed or will. 

A series of absolute estates defeasible in succes- 
sion on the happening of an uncertain event -could 





not be considered asa succession of life-estates and . 


could only be considered as an attempt to create a 
state of inheritance not recognised by Hindu Law. 

One C, a Hindu by his will gave his widow a 
life interest inhis property and devised it to his 
daughter and grand daughter thereafter, and: on 
failure of them or their heirs, the property was to 
go to his grandson on whose failure or failure of 
whose heirs the property was togo to the testator’s 
son's son's daughter and on failure of this person 
or her heirs to his nephew. In the nephew's suit 
for recovery of the property: i 

Held, (1) that the Succession Act did not govern 
tho will and s. 124, Succession Act, was not applic- 
able to the case; , ; 

(2) that if there wasa defeasance clause in this 
case it was an indefinite failure of male issue in 
the line and hence was void not being a valid exe- 
cutory gift, the event referred to being an indefinite 
failure of male issue; 

(3) that there was no defeasance clause in the 
case andas the gifts were made to successive lega- 
tees and persons in their line, the testator intended 
to create successive absolute estates with the suc- 
cession indefinitely in their line, which he was not 
entitled to do; í 

(4) that under the terms of the will the grandson 
took an absolute estate on the widow's death and 
the subsequent provisions being invalid, the ultimate 
bequest in the nephew’s favour failed; 

(5) that, however, the nephew should be allowed 
to make out his case, if he had any, as the rever- 
sioner of the grandson, the last male-holder. AMBALAL 
HARGOVIND V. AMBALAL SHIVLAL THAKUR Bom. 327 
Hindu Religious Endowments Act (XX of 1863), 

s. 77 —Jurisdiction of Board to frame scheme— 

Considerations of court in allowing amendment 

The plaintiff sued to set aside a scheme framed by 
the Hindu Religious Endowments Board for the 
maths of which he was the Mahant, on the ground 
that there was no such mismanagement as would 
justify the Board under s. 63, Hindu Religious Endow- 
ments Act, in framing a scheme. Subsequently he 
sought to add that the Board was precluded from 
interfering with the maths on the ground that the 
endowments were appropriated to uses partly of a 
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religious and partly of: a secular character, and that 
no part of the endowment was a ‘religious endow- 
ment’ amenable to the provisions of the Act: 

Held,that the amendment sought forcould be allowed 

In suits of this character where the court has to 
deal with the statutory jurisdiction of a public body 
like the Religious Endowgents Board, it is undesir- 
able that it should without good reason close the door 
upon what may turn out to be valid objections to the 
exercise of that jurisdiction. 

A refusal to amend a plaint canin a proper case be 
set aside in revision. BHARAT Dass v. HINDU RELIGIOUS 
ENDOWMENTS BOARD Mad 420 


Hire purchase agreement—Hire or purchase— 

Tests—Default in payment—Owner's rights. 

The defendant took certain articles on hire from 
the plaintiff under an agreement which provided that, 
if he paid ten months": hire he shall become the pur- 
chaser of the articles andthat if he failed to pay 
hire in any one month the plaintiff may cancel the 
transaction and terminate the hiring treating the 
whole transaction purely on ‘the hire system’. The 
agreement did not givethe defendant the option of 
terminating the contract and returning the articles 
and ten months’ hire represented the value of the 
articles : 

Held, that the agreement was one of purchase and 
not hire purchase and on default the plaintiff was 
entitled only to that part of the purchased price 
which had not been paid. 

The distinguishing mark ofan agreement which 
is a sale and nota hire purchase agreement is that 
the “hirer “ should be bound to pay the full value 
of the goods by way of instalments without any 
option tocancel the agresment, if he so wished, 
before the ful! value of the goods is paid. MABABALI 
Perasan v H, N. PALMER All 615 
Impartibie Estate—Succession—Proof of legitimacy 

—Terms ‘Jhora' and ‘Phool Mahadevi’, meanings of. 

The terms ‘Jhora’ and ‘Phool Mahadevi’ do not 
signify a concubine. 

“Mahadevi” signifies a married woman, and it 
cannot be used in conjunction’ with “Jhora” in the 
sense of a concubine. 

{Their Lordships, reversing the decision of the 
Madras High Court, held that the plaintiff was 
the legitimate son of the zemindar of Chinnakimedi.] 
NANDAMANI ANANGA BHIMA Deo KESARI GAJAPATHI v. 
Suszeta MALA Patra MAHADEVI 


Income Tax Act (XI of 1922), 8. 4 (2)—Assessee in 
possession of two funds one upon which income-tax 
has been levied and the other on which income-tax 
has not been levied—Remittance to foreign branch 
—Presumption—Liability of remittance to be assessed 
—Remittances—Presumption. 

Though there may be a presumption, where there 
are two funds at thedisposal of a person, one a 
fund upon which income-tax has been levied and 
another fund which is still liable to income-tax 
that a remittance made by himis made from the 
former and not the latter, this presumption is a 
rebuttable one and may be rebutted by entries in 
the account books of the assessee which show that 
the remittance was made out of the latter : 

Held, on the facts of the case, that the presump- 
tion was rebutted by the book entries even if any 
such presumption arose 

Where money is remitted to British India from a 
foreign branch the presumption is that the remit- 
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tance is out of profits. M. S. M. M, MEYYAPPA OHETTIAR 


V COMMISSIONER oF INOOME Tax, MADRAS | 

< Mad. 330 (b) S. B. 
— s$. 9 (1) (IV) -Assessment of 
impartible estates governed by primogeniture— 





Allowance payable to younger members, whether > 


allowable deduction—Assessment of holder whether 

assessment of family or of individual for purposes 

of super-tac—Fmpartible estates, nature of, 

Wherea Hindu family was found to be impartible 
and governed by the rule of primogeniture and under 
an award it was provided that all that the younger son 
could demand was certain specific allowance for main- 
tenance and houses for residence: 

Held, that the allowanzetpayable to fhe younger mem- 
ber was not part of income of the family or of the 
eldest member, but was a sort of charge on the estate 
and should therefore be deducted in calculating the 
assessable income of the head of the family. The rule 
that an allowance given by the head of a Hindu co- 
parcenary to its members by way of maintenance 
is liable to be assessed as the income of the family 
hasno application to a case of this nature. Theal- 
lowance in the case of impartible estate is the separate 
property of the younger members upon which they can 
be assessed. 
` Held, further, that the estateof a Hindu family 
though governed by the rule of primogeniture and 
impartible, is still the property of the family and not 
the sole property of the person who holds it for the 
time being and an assessment of the head of the family 
in respect of the income of the estate must be deemed. 
to be an assessment of the income of a Hindu un- 
divided family and not of an individual for the pur- 
pose of the super-tax, KISHEN KISHORE v. ComMiIs- 
gIONER OF JNCoME Tax Lah. 415 


~—_—_——88. 23 (4), 30, 31, 66 (2:—Assessment by 

Income-tax Officer under s. 28 (4\—Assistant Com- 

missioner holding it to be properly made—Appeal 

—Reference to High Court, if lies. - 

Where the Assistant Commissioner of Income-tax 
considered the reasons which had led the Income Tax 
Officer to assess under s. 23(4., Income tax Act, 
and held those reasons to be sufficient : 

Held, that no appeal lay to the Assistant Gommis- 
sioner and as there was no order under s. 31, no 
reference lay tothe Bigh Court in accordance with 
the provisions of s. 66 (2). In the matter of SURAT 
BEHAN UGARSEN All. 586 


s. 34—Income ‘escaping’ assessment, 
meaning of—Assessment, meaning ‘of—Assessment 
as head of faniily—Cancellation of assessment 
and order for re-assessment as individual—Section. 
8h, whether applicable. i 
Held, also, that the expression ‘escaped’ as used in 

a. 34, Income Tax Act, connotes failure by the taxing 

authority to tax the income owing to accidental or 

deliberate omission by the assessde to’ declare it or 
to some similar circumstances It does not include 
cases where the income is known ‘or disclosed to the 

Income-tax authority and has been the subject of- 

assessment which has however been set aside by the 

superior authority owing to some mistake in procedure 
or to the income being treated in a wrong category, 
for instance, where an assessment as an individial 
is set aside and the Income-tax Officer is directed to 
re-assess the assessee as the head ofan undivided 
Hindu family. KISHEN KISHORE v. CoMMISSIONFR OF 
-Ingome Tax Lah, 415 
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——s. 66. See INcoms Tax Act, 1922, s3. 23 a 
InJuncitilon. See TRADE MARK 660 
Insolvency—Assignee’s power to scrutinize claims— 

Claim based on promissory note—Burden of proof 

asto receipt of consideration—Negotiable Instru- 

ments Act (XXVI of 1881), s. 118 (a). 

The Official Assignee like the Trustee in Bankruptcy 
represents the general body of creditors and is en- 
titled to go behind the covenant in a mortgage or 
a stated account and to require satisfactory evidence 
before admitting proof that a claim reprecents a 
genuine debt. He can scrutinise claims and no judg- 
ment recovered against the bankrupt, no covenant 
for payment given by on account stated by him can 
bind the Trustee in Bankruptcy or deprive him of his 
right to investigate the claim. 

The burden of proofof receipt of consideration by 
an insolvent regarding a promissory note on which 
a claim in insolvency is based is on the claimant and 
not on the Official Assignee, despite the provisions of 
s. 118 (a), Negotiable Instruments Act 
In re McoOur.ey ; Sind 470 

Order of adjudication by two courts—Act of 
insolvency in regard to second order first in time 

—Property, whether vests according to first order. 

Where two different courts have passed two orders 
of adjudication upon the same person, the adjudi- 
cation order which is priorin time vests the property 
ofthe insolvent although the act of insolvency in 


. the second case was prior in time to that in respect 


of which the first order was made. RAMLAL 2. 
OrrroraL ASSIGNEE OF CALOUTTA Cal. 863 


Insolvency Rules (Bombay), 1910, rr. 112, 115— 
Trustee under composition scheme—Order rejecting 
claim—Revision—Jurisdiction of Insolvency Court 
—Notice of motion under r. 12—Jurisdiction of 
trustee to call for proof of claim under r. 115. 

Jt is open to the Insolvency Uourt to revise an 
order passed bya trustee under a composition or 
scheme, on a notice of motion either under r. 112 of 
the Bombay Insolvency tules, 1910, or under thein- 
herent jurisdiction ofthe court. NAN 

Under r. 115 the trustee has no jurisdiction to 
call for proofof a creditor's claim or to reject ib. 
In re KAKUBHAI BHIMJI PURSHOTTAM Bom. 672 
Insurance. See MARRIED Women’s PROPERTY Act, 

1874, s. 6 ‘ 680 

Beneficial interest—Presumption as to— 

Hindu Law--Joint family. 

A policy of life insurance 18 a 
contract between the person who is called the 
assured and the insurance company. Although an 
insurance policy can be taken out for the benefit of 
à joint family, the presumption is against that rule 
and it must be proved that the policy was taken 
out with that intention and that premia were paid 
out of joint family funds. In the absence of any 
proof to that effect the correct presumption is that 


usually a personal 


the policy was taken out as B personal policy for 
the benefit of the personal heirs of the assured. 
SuGaNnDHABAl V. KESABBAI Nag.182 


interest Act (XXXIX of 1839), s. 2, whether 


exhaustive, 

The provisions of the Interest Act are all compre- 
hensive and interest can only be allowed in accordance 
therewith. OFFIOIAL LIQUIDATORS OF THE BELLARY 
Eiecrric Suppay Company LTD. v. Kanntram RAWOOTH- 
MAL Mad. 120 
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Interpretation of Statutes—Intention 

-lature—Suhstance of enactment. 

Per Barlee, J.—If certain institutions are corporate 
bodies and act as acorporation, then the fact that 
they are not called corporations in the Acts con- 
stituting them, is immaterial The substance of the 
Act is tobe looked into to find out what the Legis- 
lature really meant and not the description or want 
of description therein. Drisrricr SCHOOL, Boarp 
BIJAPUR v BHAGWAN VASUDEO 874 
————— Intention of Legislature to be judged from 

language used. 

In interpreting a Statute, however unjust, arbi- 
trary or inconvenient the meaning may be, it must 
receive its full effect. When once the meaning is 
plain, it isnot within the province of a court to scan 
its wisdom or its policy, and its duty is not to make 
the law reasonable, but to expound itas it stands 
according to the real sense of the words. The langu- 
age used is the best declaration of the intention of 
the Legislature and is conclusive ofit. The Legisla- 
ture must be intended tomean what it has plainly 
expressed. PUBLIO PROSECUTOR PESHAWAR Division v. 
MUGARRATL, Pesh. 881 


N 
Jalns—Applicability of Hindu Law—Widow's 
powers over self-acquired property of husband. 

Even among Jains who are governed by Hindu 
Law except so far as it is varied by custom, a widow 
has only a power of disposition over her husband's 
self-acquired property. SuUGANDHABAI V. KISARBAI 

Nag. 182 


of Legis- 


Jurisdiction—How to be determined 

Jurisdiction is to be determined not by the final 
result reached, but by the charges under which the 
trialis held. PUBLIC PROSEGUTOR PESHAWAR DIVISION 


v. MUQARRAB Pesh. 881 
Jurisdiction of Civil Court. See Acra TENANGOY 
Act, 1926 s. 99 25 


Jurisdiction of Courts—Jurisdiction of Special 
Courts, whether exclusive. See LAND ACQUISITION 
Act, 1894, 8. 9 ` 674 


Land Acquisition—Market value—Caiculation on 
rental basis— Length of period of lease, importance 


: of, 

Tn the case of lands compulsorily acquired, in 
awarding compensation based on rent actually 
received, regard must be had to the question whether 
the lease was one for a considerable period and the 
rent received was an amount which was likely to be 
received fora lengthy period. JSMAILJI MAyoMEDALLI 
u. DISTRICT Deputy COLLECTOR, NASIK Bom. 352 


Land Acquisition Act (I of 1894), ss. 9,18, 31 
(2)—Award—Compensation received without protest 
Application for reference not made—Civil suit 
for recovery of compensation, paid to others— 
Maintainability. of—Jurisdiction of courts— 
Jurisdiction of special courts, whether exclusive, 
In a land acquisition case, if a person is not 

satisfied with the award ofthe Land Acquisition 

Officer the proper remedy provided for him by the 

special provisions ‘of the Land Acquisition Act is 

to apply fora reference to the Oivil Oourt under 

s. 18 of tho Act. The proviso to s. 31 (2) must be 

given a limited application and a person who was a 

party to the apportionment proceedings cannot 

under that proviso be allowed tore-open the ques- 
tion by a regular suit. 

The Land Acquisition Act has created a special 
jurisdiction and provided a special remedy for 
persons aggrieved with anything done in the exer- 


. Jurisdiction is exclusive. 
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cise of that jurisdiction. The general rule is that 
when jurisdiction has been conferred upon a special 
court for investigation of particular matters, such 
CHHEDI Ram v. AHAMAD 
Saarr_ Oudh 674 


as >S 18—Applicatiqn for reference barred— 

Colléctor making reference to Civil Court—Plea of 

bar, if canbe urged in Civil Court. 

Where a person interested made a time-barred 
application to the Collector under s. 18, Land Acqui- 
sition Act,and without noticing the point of limita- 
tion, the Col’ector forwarded the reference to the 
Oivil Court, and in tle Civil Court, objecticn as 10 
limitation was taken on behalf of the Govern- 
ment : 

Held, that once the reference had been made, it was 
not open tothe Collector or the Secretary of States 
to say that the reference was wrongly made, andthe 
Civil Court could not entertain the plea of limitation. 

The direction inthe U. P. Board Circulars that 
the Collector cannot refuse to make a reference even 
if the application is time barred is based on a 
misconception of law. SECRETARY or STATE V, BHAGWAN 
PrasaD All.621 
- $.18—Collector refusing to make reference 

to District Judge—Civil Procedure Code (Act V 

of 1908:, s. 115 -High Court, if has jurisdiction to 

revise order. 

When a Collector is acting under s. 18, Land 
Acquisition Act, heis acting administratively and not 
judicially, and he can inno case be acting as a court 
‘subordinate to the High Court’. Consequently no 
revision lies under s. 115, Civil Procedure Code from 
an order passed by the Collector under s.18, refus- 
ing to rake a reference to the District Judge's Court, 
BHAJAN LALU, SRORETARY OF STATE All. 587 F. B, 


—S 23—Valuation of land—Distance from 
main road or thoroughfare— Distinction between 
front lands and back lands— Belting system, value of. 
There is almost always a distinction in - value 

between front lands and back lands everywhere 
but that distinction would not obviously justify a 
recourse to the belting system in each and every 
case. It is a highly artificial system and cannot 
be resorted to asa hard and fast rule; its yalue 
as a system depends much upon a variety of 
facts. If data are available showing the proportion 
at which the value of land dim.nished accord- 
ingly as it is situated at a particular distance 
from a main road or thoroughfare, the system 
would be perfectly scientific. In the absence of 
any such data also, it may be assumed that in 
big cities where land sells by cottasor yards or 
feet there issuch a proportion, as common _ ex- 
erience shows. But in places and localities where 
ands are sold by bighas or acres, and there is no 
real evidence of such proportionate diminution in 
value, the system is based on no sound principle 
and must be regarded as a method not quite satis- 
factory. 

There cannot be any hard and fast rule that 
back land must be always of less value than front 
land or that ihe certain proportion should be as 
one to a halfor that there must be o certain 
proportion at a certain distance from the road. 
NITYAGOPAL SEN PODDAR v. SECRETARY OF STATE 

Cal. 673 

———s. 31 (2). See LAND Acquisition Act, 1894, . 

8.9 674 
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Landlordand tenant—Disclaimer of landlord's 
title before ejectment suit—Whether effects for- 
feiture of tenancy—Punjab Courts Act (VI of 

1918), 8. 41, 

Apart from any question of custom it is a settled ~ 
rule of law that a disclaimer of the landlord's title, 
made before a suit for ejectment occasions a forfeiy. .. 
ture of the tenancy and this rule applies to all, tens: 
ancies, permanent or otherwige MELA Ram v SANDHI 
KHAN - Lah. 825 (a) 
Lease forone year—Tenant holding over 

—Termsas to holding over—Notice to quit—Fifteen 

days’ notice—Sufficiency of—Crown Grants Act 

(XV of 1895)—Persons holding under—Reasonable 

notice to quit. : 

Where a tenant who is in possession under the 
terms ofa lease for one year, holds over and there 
is no agreement inregard to the terms under 
which he holds over or tothe period of notice neces- 
gary to determine his tenancy, the lease should be 
regarded as being renewed from month to month, 
though rent may bs paid per year, and fifteen days’ 
notice ending with a month ofthe tenancy will be 
sufficient to determine the tenancy. 

The giver of a notice is not bound to admit 
the person to whom it is given as a tenant;a 
notice is'good notwithstanding that the addressee 
is described therein as a trespasser. 

Tenants under the Orown Grants Act are entitled 
to reasonable notice to quit. SECRETARY oF STATE FOR 
“INDIA v, Mannu SUDAN Cal 833 
Monthly tenancy—Notice to quit—Essentials 

— Practice in the Punjab. 

Under the rule. recognised in the Punjab in the 
case of a monthly tenancy the tenant is entitled to 
at least fifteen days' notice terminating with the 
month of the tenancy. RATTAN SEN” v. KRISHAN 

4 Lah. 513 
9), s, 13 








AUR 
Legal Practitioners Act ‘XVIII of 187 
(f)— Proceedings under — Conviction of Legal 
Practitioner under Penal Code—Petitioner_ if 
entitled to go behind his conviction—Conduct leading 
to conviction not clear in judgment—Benefi: of doubt. 
Where a legal practitioner has been convicted, it 
is not open to him, in appearing to show cause why 
disciplinary proceedings should not be taken against 
him, to go behind the conviction in order tu Sow 
that he had committed no offence at law. If, howev-r, 
the convicting judgment does not show what ths 
conduct of the legal practitioner was that led to his 
conviction, he is entitled to the benefit of any doubt. 
Inre Mr N. H Loxen, PLEADER Nag. 570 (a) 
Letters Patent (Bombay), cis 27 to 29 and 44. 


See EMERGENCY Powers ORDINANCE, 1932, 88. 
4, 39, 61 720 
. Letters Patent(Madras), cl. 21. See Crvin Pro- 
CEDURE CoDE, 1908, s. 8 607 


Letters. Patent (Patna), cl 28—Difference of 
opinion between two Judges in appeal from 
Subordinate Court—Reference to Third Judge— 
Competency of—Single Judge, if can hear reference 

_~—-Ciwvil Procedure Code (Act V of 1908), s. 98, as 
amended by Act (XVIII of 1928), 3.98, sub-cl. (3)— 
Ieffect of. 

The effect of the amendment of s 98, Civil Pro- 
cedure Code, by adding sub-cl (3) by Act XVIIT of 
1928, is to make cl. 23, Letters Patent (Patna) apply 
to appeals from the decisions of the Muffassil Courts 
as well. The addition also excludes the Chartered 
High Courts from the operation of s. 8, where 
their Letters Patent provide for adifference of opin- 
ion between the Judges. i 
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Per Jwala Prasad, J.—Clause 22, Letters Patent, 
Patna, permits such a reference to be heard by a single 
Judge and s 103, Government of India Act, cl (2) 
read with the saving provision in cl. 10 of Chap. 
II of the Rules of the High Court gives power to 
the Chief Justice to order such a reference to be heard 
by asingle Judge. Dest Prasan v. GAUDHAM Rat 

Pat. 369 
Letters Patent (Rangoon),cl. 37—‘Final order— 

Order refusing leave to appeal in forma pauperis— 

Appeal to Privy Council. 

An order refusing to allow a party to appeal in 
forma pauperis, is not a final order within the 
meaning of cl. 37 0f the Letters Patent, Rangoon ' 
High Court, and certificate to appeal to the Privy 
Gouncil from such an order cannot be granted. 
Arsua BER Ber v. Noor MUHAMMAD Rang. 277 (a) 


cl. 37—'Final order'— Order remanding case 
for yurther consideration—Cardinal issue in suit 
finally determined—Order, whether final order. 
# Though an order of remand, remanding a case 
for further consideration, prima facie, does not 
purport finally to dispose ofthe rights ofthe par- 
ties, yet ifthe effect of the orderis thatthe court 
has finally determined the cardinal issue in the 
suit, and only subsidiary ‘and subordinate issues 
remain to be decided, the remand order isa final 
order within cl.37 ofthe Letters Patent and ap- 
pealable as such TAN Ma Suwe Zin v. Tan Ma 
Nowe ZIN Rang. 275 


Limitatlon—<Application for execution —Decree 
wrongly dated by mistake of court—Decree-holder 
applying for execution on the basis of that date— 


Application, if barred— Actus curiae neminem 
gravabit. . 
Wherea decree was by amistake of the court 


dated 16th February, 1929, while the actual date of 
decision of the case was llth February 1929, and 
the decree-holder being led to believe that the suit 
was decreed on lfth February, 1929, applied for exe- 
cution on the lith February, 1932 ; 
Held, that although the court had 
extend the period of limitation, yet in the circum- 
stances of the casa in the interest of justice the 
decree ought to be regarded as having been passed 
on the 16th February, 1929, onthe principle actus 
curie@ neminem gravabit, and consequently the ap- 
plication for execution should beregarded as having 
been made in time. NALINI KANTA Roy v. KaAMARADDIN 
Cal. 114 (a) 
Limitation Act (IX of 1908), s.5—Two appeals 
from same order—Copy of order appealed against 
filed out of time in one—Extension of time under 
8. 9 


no power to 


Where from one and the same order, two appeals 
were filed, but only one copy of the order appealed 
against was filed along with the appeal and the copy 
was filed out of time in the other appeal : 

Held, that though the latter appeal was techni- 
cally time-barred, it was afit case in which the 
period of limitation should be extended under s. 5, 
Limitation Act Domr Lat Samu v. Biyoy Prasap 
Sineu Pat. 37 
———ss 6, 7—Joint family—Alienation by 

mother without legal necessity—Failure of elder son 

to sue within three years of becoming major— 

Whether debars younger son from suing to set aside 

sale. 

The manager ofajoint Hindu family is supposed 
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to: represent the interests of the.co-parceners in 
all matters which are for the benefit of them asa 
whole, but he cannot prejudice the personal right of 
any one of them by his inaction, The right of a 
Hindu son to impeacha sale executed by his mother 
without legal necessity is personal to him and the 
failure of the elder son to sue within three years of 
his attaining majority does not debar the younger from 
instituting the suit, even though the elder may be 
the manager of the joint family. Srrarau NAGOJI 
Kunst v. MANEKRAO JAIRAM MALI Nag 520 (a) 
—-— 8, 14—Whether applies to defences—Suit for 
. declaration that debt was discharged—Subsequent 
- suit to enforce debt—Period during which debtor 
was- defending previous suit, whether can be 
excluded, 7 
Where the defendant who had executeda pro- 
missory note to the plaintiff instituted a suit for 
a declaration that the note had been discharged 
and foran injunction restraining the plaintiff from 
suing upon it and the plaintif in a subsequent 
suit upon the note sought to exclude the period of 
time during which he was defending the former 


sult: 

Held, (i) that s. 14, Limitation Act. was not 
applicable to the caseof adefendant defending a 
sult; 

(it) even assuming that the present plaintiff was 
prosecuting the proceeding or defending a suit 
brought by the defendant, it would be difficult to 
say that the court was unable to entertain the pro- 


ceeding within the meaning of s. 14 (2) of 
the Limitation Act from defect of juris- 
diction or other cause of a like nature 
and the plaintiff was not, therefore, 


entitled to the exclusion of the period in computing 

limitation, HIRALAL KANHAIYA Lat v, KRIPAL SINGE- 

SUNDER SINGH Nag. 34 

-—8.15—Stay of execution by injunction or 
order, what constitutes. 

.Where, aftera person had obtained a decree against 
another, a Receiver was appointed ‘for the judgment- 
debtor's properties in another suit and on an ap- 
plication made by the decree-holder in the latter suit 
for permission to levy execution against the property 
in the hands of the Receiver the Court ordered that he 
should wait for some time and it appeared that there 
was in fact no application for execution pending in 
the former suit at the time when ‘the application for 
permission was made : ` i 

Held, that the order made in the latter suit was not 
in uny sense a stay of the execution by injunction or 
order within 8. 15, Limitation Act, and the decree- 
holder was not entitled to exclude’ the period during 
which that order was in force in computing the 
period for a subsequent application to execute the 
decree. Raga KIRTYANAND SINGH v. Rasa PRITHI 
Oxanp LAL P.C. 760 
s 19. See Stamp Act, 1899, ss. 35, 36 569 

‘S.19—Receipt for old loan executed on later 
date—Whether constitutes acknowledgment —Evi- 
dence Act (I of 1872), s. 95—Eztrinsic evidence. to 
show meaning of language used—Admissibility. 

Where A borrowed money from B on 3rd July 
1927, and executed a pro-note and receipt in favour 
of B and again executed a receipt for the old loan 
on 10th June, 1930: 

Held, that the latter receipt amounted to 8 suff- 
cient acknowledgment of A's liability to re-pay the 
Joan of 3rd July, 1927, and that as nothing was paid 
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to A on 10th June, 1930, extrinsic evidence was per- 
missible to show the true meaning of the language 
used in the receipt, under s. 95, Evidence Act. 

The question as to whether a document does or 
does not contain an acknowledgment is a question 
of. interpretation and rules of ‘evidence applicable 
to such a question must apply to such a document 
also. BABU RAM v. SHEO TÊARAKH Oudh 298 

8.19—Unconditional acknowledgment, whe- 
ther gives fresh cause of action—Amendment of Law 

—Law applicable to acknowledgment—Whether law 

at the date of suit or date ofacknowledgment. 

An unconditional acknowledgment implies a pro- 
mise to pay and, therefore, a suit can be based 
upon such an acknowledgment. 

The words ‘before the expiration of the period 
prescribed fora suit’ in s. 19, Limitation Act, refer 
to the period prescribed by the law which was ine 
force at the time when the acknowledgment was 
made. PUNJAB RAM v JOWAYA Lah. 425 


ss. 19, 20—Promissory note—Insufficiently 
stamped — Admissibility as ackmowledgment— 

Payment of interest—Absence of agreement to pay, 

effect of. oe peas 

Where a promissory note which contains an 
express acknowledgment of a prior liability is 
insufficiently stamped, though it may be inad- 
missible as a promissory note, yet that part of it 
which contains the acknowledgment is admis- 
sible as such to save limitation. 

An entry of payment of interest will save 
limitation even though there was no agreement 
for payment of interest at the time of the con- 
tract. VANCHESWARA SASTRI v. NARAYANA AYYAR 

3 4 i ` Mad 169 (a) 
S. 20— Part payment of principal by cheque 

—Whether extends limitation —Amendment of 

proviso to s. 20, effect of. 

The part payment of the principal of a debt, before 
the expiration of the prescribed period, by means 








‘of a cheque which has been accepted by the 


creditor and has subsequently been cashed by 
him has the efisot of extending the period of 
limitation so as to entitle the creditor to a fresh 
period of limitation, from the time when the pay- 
ment was made within the meaning of s. 20 of 
the Indian Limitation Act. 

Tha amendment to the proviso to s. 20, Limita- 
tion Act, has been made in favour of the creditor 
whois not able to prove the writing of the debtor 
not only relating to the fact of the payment but 
also to the acknowledgment of the fact of the pay- 
ment JAGTU Mat-Sapa Suka Rar v, OHARANJI LAL- 
FANIR ORHAND Lah. 611 
—S. 22. See Conrracr Act, 1872, 5. 43 190 
S.28. See Benaau Tenancy Act, 1885, Sox. 








III, Art. 3 : 157 
-~———8 28-—Title acquired under, by Hindu 
widow—Nature of. See HINDU Law 831 


s. 28, Sch. |, Art. 44—Minor—Alienation 
by natural guardian of minor's property —Minor 
attaining majority—Sale by minor—Suit by minor 
and vendee to set aside sale by guardian—Minor 
withdrawing from suit—Vendee, tf competent to 
maintain suit. 

Certain property belonging to a minor G was sold: 
in 1912, by his father, his ‘natural guardian On 
coming ofage in 1923, G sold the property to P 
in 1925, and G and P in April, 1926, instituted a 
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suit for declaration that the sale of 1912 was not 
one for necessity, and for recovery of possession of 
the property. In August, 1926, before the suit 
was decided, G withdrew from the suit with Court's 
permission and without any objection on the part of P: 

Held. that as G had withdrawn from the suit, 
he had virtually elected to acquiesce in the sale by 
his guardian and his interef having been extin- 
guished under Art. 44 read withs. 28, Limitation 
Act, P had no right to continue the suit. 

A sale by a guardian of his ward's property is 
not void, but voidable, provided that the former 
ward can show that it was not made for necessity, 
that is, he is allowed to have it set aside, on making 
such an allegation and proving it within the time 
set outin Art. 44, Limitation Act. JHAVERBHAI V. 





Kanal Bom. 806 
~~ ss. 29 (2)(b),19, 20. See BENGAL TENANOY 
Aor, 1885, ss. 184, 185, Sou. 1I - 716 





Sch l, Art 11 (1)—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 58—Mortgage-decree— 
Objection to sale dismissed—uit to declare right— 
Limitation. 

In cases where the property has been, or is sought 
to be, sold under a mortgage-decree, there can be 
no attachment within the meaning of O. XXI,r. 
58, Oivil Procedure Oode and a suit to contest an 
order passed on an objection to such a sale need not 
be filed within one year. MATHRA Das v. AMIN OHAND 








Lah. 252 

——- — Arts, 30, 31. See Ramways AOT, 
1890, s. 70 813 (b) 
_ Art. 44. See LIMITATION Aor, 1908, 
s. 28 806 





— Arts 61, 83, 116, 132—Vendor 
and purchaser—Direction te pay prior mortgage— 
Default—Suit against vendee —Limitation—Starting 
point —Article applicable 
The plaintiffs sold certain lands to the defendants’ 

predecessors in 1921, directing the latter to pay 

certain mortgages. Thelatter did not payand a 

decree for redemption was passed in June, 1920. In 

December, 1930, the plaintiffs sued the defendants 

for a decree onthe security of the property sold, 

and against the other property of the defendants 
for the amount they had to pay tothe mortgagees. 


The claim was as unpaid vendors and also because 
plaintiffs had to pay : 
Held, (i) that the claim so far as it related to 


enforce the charge on the properties sold was govern- 
ed by Art 132, Limitation Act; 

(it) that so far as itrelated to the personal relief 
and relief against other properties of the defendants 
it was governed either by Art. 116, read with Art. 83, 
under which the plaintifis could bring their suit 
within six years from thedate when they actually 
sustained the loss, or Art, 61 under which they 


could sue withinthree years from the date of the 
payment andin any case the suit was not barred 
GULZARI MAL v. MAGHI MAL Lah, 435 





Art. 89. See ParTNERsHIe 277 (b) 


————Art. 89—Failure to comply with 
definite demand—Whether amounts to refusal 
Under Sch I, Art. 89, Limitation Act, the refusal 
need not always be express and may be inferred 
from circumstances. Even a failure to comply with 





a definite demand may, sometimes, amount to a 
refusal ABDYL LATIF Vv. GopeswaR OHATTORAT 
Cal. 225 
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———— Sch. |, Art. 116, 


See LIMITATION AOT, 1908, Som. I, ART, 61 435 

See PARTNERSHIP 277 (db) 
——— Art, 120. 

See BIHAR AND OrissA MUNIOIPAL Aor, 1922, ss. 

33, 130, 194 792 

See PARTNERSHIP 277 (b) 

—__—__—__——Arts. 120, 144—Grant of inam 


lands—Partition between vahivatdars—Sale by one 

vahivatdar of his share—Suit by heirs of other 

vahivatdar for declaration and injunction against 
alienee — Limitation — Article applicable —In- 

alienability of property—Evidence Act (I of 1872), 

s 115—Estoppel, if operates against plaintiffs. 

Certain lands were granted toa shrine of Jivanram 
Swamy, the family of the plaintifis being the vahivat- 
dars. The original grant which was a very ancient 
one, was continued by the British Government under 
sanads issued by the Inam Oommission. The sanad 
was given to one Gwho hadtwosons R and H. of 
whom R was the fatherof the plaintiffs. IZ sold the 
suit property to D on June 7, 1914, and died childless 
in 1919. On June7, 1926, the heirs of R (plaintiffs) 
sued for 1 declaration that they are the managers and 
owners of the suit property and as such have the 
right to collect the income of the property and for en 
injunction directing D. not to collect the income from 
the occupancy tenants: 

Held, (i) on a construction of the sanad that the grant 
was to the shrine itself and not ‘to the managers 
burdened with services to the shrine and that, the 
grant was inalienable. 

(ii) that the suit was not one simply for a declaration 
and an injunction and Art. 120, Limitation Act, did 
not apply, but that the suit was governed by Art, 
144, Limitation Act, and limitation having begun 
to run from June 7, 1914, che suit brought within 
12 years of that date was in time 

(iti) that the plaintifis were not estopped by the 
alienation by H in D's favour from claiming the 
property from D,there being no evidence to show that 
there was any declaration, act or omission on the part 
of the plaintiffs or their predecessors by which the 
defendant was induced to believe anything and to act, 
no such belief. 

(iv) that the possession of the members of the manager's 
family after partition was not adverse to the shrine or 





he plaintiffs NARAYAN v. DATTATRAYA Bom. 103 
———_— Art. 132. 
See LIMITATION Act, 1908, Soa. I, Arr. 61 435 
See MORTGAGE 811 


See TRANSFER OF Property Act, 1882, s. 55 (4) (b) 
` 468 





———Arts. 142, 144 —Suit based on title 

—Burden of proof of adyerse possession. 

When aplaintiff comesinto court relying upon 
his title itis not necessary for him, as in a case 
falling under Art, 142 of the Limitation Act, to 
prove that he had been in posgession at a period 
within twelve years prior tothe commencement of 
the suit. It is sufficient if the plaintiff establishes a 
prima facie title and it is then for the defendant to 
substantiate the plea of adverse possession. 
Rausuan ARA Beaam v. MAHMUD BEG Lah 234 
——— Art. 144. 





See LIMITATION Act, 1908, Son. I, Art. 120 103 
See LIMITATION Aor, 1904, Son I, ART 142 234 
See MADRAS SURVEY AND BoUNDARIES Act, 1897, 


ss. 11, 12, 13 307 
———— Arts. 144, 148 — Mortgage— 
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Redemption by one of several co-mortgagors—Suit 
by others ‘for redemption —Limitation—Article 
applicable—Possession of redeeming co-mortgagor, 
whether adverse 

The position of a co-mortgagor who redeems the 
whole of the mortgaged property is that of a charge- 
holder and a suit by another co-mortgagor for pos- 
session of hisshare is governed by Art. 144 and not 
by Art. 148 ofthe Limitation Act. 

When a co-mortgagor redeems the entire property, 
his possession becomes adverse only when there is 
any open assertion of an exclusive title by him. 
RADHA v. AJUDBIA PARSHAD ` Lah 404 
——— Sch. |, Art, 181—Civil Procedure Code (Act 

V of 1908), s 144—Application for restitution— 

Limitation—Starting point--Date of decree of first 

Appellate Court ar decree in second appeal. < 

Under Art 181 ofthe Limitation Act the right to apply 
for restitution on the reversal of a decree on appeal 
arises as soon as the decree is reversed in appeal; and 
is not suspended by the filing of a second appeal 
against the appellate decree. DHAPO v. BAKRIDI 

All, 121 

—_———_ Art 182 (5)—Review of judgment, 

whether extends limitation against persons not party 
to review, 

Under Art. 182 of the Limitation Act where there 
has been a review, the period of limitation for mak- 
ing an application for execution runs from the date 
of the revised decree even as against persons who 
were not parties to the review proceedings. VASIREDDI 
Ramayya v. MULUGU Korayya Mad. 175 (b) 
—— Art.182 (7)—Instalment decree— 

Default clause — Interpretation — Committal of 

default—Instalments within time, if can be recovered, 

The default clause in an instalment decree isto be 
interpreted in favour of the decree-holder who is 
always entitled to ignore it asif.it wasnot a part of 
the decree, and take out execution for the instalments 
that are still within the period of limitation. He 
can doso irrespective of the fact thatso far as the 
execution proceedings are concerned, the default was 
made from the very start and that the whole amount 
had become payable. Koran v, Boat Nanak SINGH 

Pesh. 745 

Madras District Muntclpalities Act (V of 1920), 

ss. 48, 49 (2), 50, 51, 6O0O—Deersion of District 





Judge—Whether opem to revision by High Court . 


—Madras District Municipalities Amending Act 

(X of 1980), s. 177—Scope of—S. 49 (2), whether 

applies only to Government servants. 

Where in passing an order unders. 651, Madras 
District Municipalities Act, the District Judge acts 
within his jurisdiction, his decision is final and is 


not open to interference in revision by the High 
Court, however erroneous on the facts or even on 
construction ofthe rules the decision may be 


Section 177 of the Amending Act of 1930 only 
enables the Government to extend the terms of the 
existing Councillors and the mention of certain speci- 
fic sections is to make it clear thatif during the ex- 
tension any ofthe so extended Councillors took Gov- 
ernment service under s,48 (2) or became subject to 
any of the disqualifications mentioned in s, 50 or s. 
60, they would still be liable to be declared dis- 
qualified under s. 51. There was no intention to 
exempt future electionsfrom the conditions neces- 
sary forall elections. ` 

Objections under œs. 51 may embrace dis- 
ualifications existing before the election, 
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The effect of s. 49 (2) (f) isnot merely to dis- 
qualify Governmeat village officers or part-time 
Government officers who are subordinates or superiors 
of sitting Councillors. The much more naturaland 
reasonable meaning of the words is that persons 
standing ina superior or subordinate position toa 


sitting Councillor and holding office as such, not 
necessarily Government office, should he excluded 
from election. KanpaswamMI OnnITIAR v MUNICIPAL 
OouncIL oF POLLACHI Mad. 293 
~s 177—Scope of. See Mapras DISTRIOT 

MUNICIPALITIES Act, 1920, s 48 293 


Madras Estates Land Act(lof 1908), s.4— 
Suit for rent—Plea that lands were left’ waste 
through no fault of tenant—Burden of proof— 
Evidence Act.I of 1872), ss. 101 to 108. 

- As under s 4of the Madras Tistates Land Act thg 

landlord is prima facie entitled to rent for all ryote 

lands, the burden of provingin a suit for rent that cer- 


. tain lands were left waste through causes beyond 


the control of the tenant is on the tenant. RAJAH oF 

RAMNAD v. PERUMAL Moopan Mad. 29 

———-8.13 (3)—Ryot sinking well in patta land at 
his sole expense —J.andlord, whether entitled to levy 
higher rates. ; 

Where the ryot sinksa wellin his patta * lands at 
his sole expense for the supply of water and there is 
a changein the nature of the crops raised in con- 
sequence of this improvement, the-lañdlörd is not . 


- entitled to levy higher rates, in view 6f:the provision 


contained in 8.13 (3) of thé Madras Estates Land 
ct. 

In such cases the landlord cannot be deemed to have 
contributed something towards the improvement by 
reason of the fact that he loses the chance of re- 
covering any rent onthe area ofthe site covered by 
the wells. ANNawaLAr CHETMAR v. Sprit RAMA 
NARASIMHULU 5 Mad 148 
Madras Hereditary Village Offices Act (Ill of 

1895), ss. 13, 21—Hyjectment suits, whether barred 

—Scope of s. 21. 

Per Waller and Pandalai, JJ.—A suit to eject 
persons who are alleged to have trespassed on some 
imam land which forms part of the emoluments ofan 
office is not barred under ss.13and 21 of the Madras 
Village Offices Act (III of 1895). Rama MURTI v. 
NARAYANA GAJAPATI RAJU Mad 307 


Madras Hindu Rellgious Endowments Act (I 
of 1925), s. 70—Execution of order of President 
of Board—Procedure applicable — Appealability 
of orders—Scope of s. 70—Notice to some of 
several trustees— Validity. 

The words ins. 70 of the Madras Hindu Religious 
Endowments Act “as ifa decreehas been passed” 
attract tothe order referred to in the section the 
whole procedure in execution and the right of appeal 
provided under s.47, Civil Procedure Code, 

Though s 70 of the said Act refers to “the trustee" 
as the person on whom notice is to be served, the true 
intention is not that the trustee should be served but 
the institution of which he is the trustee, and there- 
fore when by usage one of several trustees acts as the 
managing or executive trustee, the notice served on 
such trustee must be deemed to be a proper notice as 
against the institution. 

When the duty to execute’ an order of an 
outside body is entrusted to a judicial tribunal, 
it is difficult to conceive that its function 
is merely to perform an executive act; and when the 
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Madras, Hindu Religious Endowments Aci— 
coneld. 


words employed are wide enough to include the 
exercise of judicial powers, there is less reason to 
hold that the court does not possess them. 1 AKsuaiI- 
NDRA TIRTA Swamivar v. PRESIDENT or THI BOARD OF 
OOMMISSIONERS FOR THE HINDU RELIGIOUS JINDOWMENTS 

Mad 799 


° 

Madras Local Boards Act (XIV of 1920), ss. 
79,-88—Intermediate land holder— Duties and 
responsibilities of—Test for determining if a person 
ts intermediate fland-holder—Annual rent valué— 
Decision on appeal by land-holder—Competency of 
intermediate land-holder or tenant to question. 

The question whether a person is an inter- 
mediate land-holder for the purposes of the Local 
Boards Act depends on the definitions and scheme 
of that Act and not on the definition and scheme of 
the Estates Land Act. 

Although the term ‘intermediate Jand-holder’ is 
not defined separately in the Madras Local Boards 
Act, it is clear from the context in ss. 79 and 88 that 
he is a person holding land on an under-tenure 
created, continued or recognized by a land-holder 
and may hold with or without right of occupancy. 
The test of being an intermediate land-holder is not 
whether the person is the owner of only the mel- 
waram but whether he holds on an under-tenure 
created, goutinued.or recognized by the land-holder. 
If he satisfies'the latter test he is an intermediate 
land-holder‘thotigh he:may be entitled to one or both 
varams. ` 

The duty of the intermediate land-holder isto pay 
to the land-holder the land cess as assessed by the 
Collector or on appeal by the Revenue Board if the 
land-holder has paid it, and his right ig if the land or 
any part of it is “in the occupation of tenants to 
recover one-half of the land cess attributable to 
their holding from them, and hence a person ¢annot 
at the same time be a tenant also in respect of the 
Jand of which he is an intermediate -land-holder. 

So far as concerns the determination of the annual 
rent value for the purpose of land cess, the decision 
of the Board of Revenue on appeal, ifany, by the 
land-holder being final, itis not open to the inter- 
mediate land-holder or tenant, ifany, to question that 
determination when required by the land-holder to 
pay what is due from them under the Act. BHUPATHI 
Rasu GARU v. NYAPATHI Suppa Rao Mad. 752 


Madras Survey and Boundaries Act (IV of 
1897), $8.11,12,13—‘Boundary dispute’, meaning 
of—Dispute as to whether land is Government 
inam or part of anestate, whether boundary dispute 
—Decision of Survey Officer, whether final—Survey 
Oficer, power of, to decide questions of  title— 

` Decision of Survey Officer, whether breaks adverse 

possession—Lamitation Act (IX of 1908), Sch. I, 

Art. 144. 

A village was surveyed by Government and in the 
course of the survey the suit land was demarcated 
by the Survey Officer as mirasi inam. Against thie 
decision the zemindar preferred an appeal contend- 
ing that the land should have been classed as 
jiroyatt but the appeal was thrown out and the 
zemindar did not file any suit under s.13 of the 


Madras Survey Actto have that decision set aside, ` 


Within 12 years ofthe date of the decision the 
plaintifi sued for the ejectment of the zemindar 
(the 1st defendant) and the tenants claiming the 


. Jand as the mirasi inamder of the village. The 
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‘Madras Survey and Boundaries Act—concld. 


first defendant claimed the melvaram right and the 
other defendants claimed to be kudivaram ten- 
ant, 

Meld, (Per Wallace, J , agreeing with Waller, J.— 
Pandulai, J , contra.) 

(1) that, whether the dispute during the 
survey was as to whether theland was jiroyati or 
darmilla inam or whether it was jiroyati or pre- 
setilament inam, in either case there was a boundary 
dispute within the meaning of tho Madras Survey 
Act, and the decision of the Survey Officer that the 
imam was not partof the lst defendant's estate but 
Government service inam was conclusive; 

(2) that the plaintiff was entitled to have his pos- 
sessory right tothe melvaram declared and for re- 
covery of three years’ melvarain from the Ist defend- 
ant though he was not entitled to eject tho tenants, 

The term ‘boundary dispute’ is notcontined toa 
dispute regarding the physical boundary of some 
piece of land. It is wide enough to include a dis- 
pute as to whether a plot of land is a Government 
service inam and whether as such it must be exclud- 
ed from the estate. 

The conclusiveness of the decision of a Survey 
Officer ina boundary dispute is not confined to the 
mere abstract question of what are the physical 
boundaries, but extends to questions of title which 
have been decided and were necessary for him to 
decide. 

The decision of aSurvey Officer in favour of a 
party breakethe adverse possession of the opposite 
party. RAMAMURTI v. NARAYANA Gasapatr RAJU 


Mad. 307 
Malicious prosecution. See CIVIL PROCEDURE 
Cope, 1908, O. XX XVIII 253 


Damages, suit for—Nature of proof required 
. —Absence of reasonable and probable cause—VW ke- 

‘thera mixed question of law and fact—Second 

appeal. 

In aguit for damages for malicious prosecution ít 
is necessary for the plaintiff to establish (1) that 
thero has been a prosecution by the defendant ; (2) 
that the proceedings terminated in his (plaintiff's) 
favour; (3) that the prosecution had been instituted 
against him without any reasonable and probable 
cause ; and /4) that the prosecution was due to a 
malicious intention on the part of the defendant and 
not’ merely with the intention of carrying the law 
into effect. 

Whether malice can be inferred from the absence 
of reasonable and probable cause will depend on the 
nature of the case. Mere carelessness on the part 
of the defendant ia deciding whether there was a 
reasonable and probable cause will nuot amount to 
malica; but where the accusation is made and the 
prosecution instituted without any basis whatscever 
and recklessly, malice may be inferred. 

The solution of the question whether there wag 
reasonable or probable cause for the prosecution and 
whether there was malice depends on the legal in- 
ference tobe drawn from the proved facts, that is to 
say, the legal effect ofthose proved facts, which is 
essentially a question oflaw. In such a case of 
a mixed question oflaw and fact, the court of 
second appeal is bound to accept the facts as found 
in the lower Appellate Gourt butis entitled to ag- 
eertain whether the inferences drawn from those 
facts arelegitimate AJoDHIA PRASAD v. PARASHRAM 

Nag. 231 


siwi 


s. 6—Insurance—Policy by married man—Trust in 
favour of wife—Words necessary to create trust— 
Construction of policy—Wife's right to sue. 

In order that a policy of insurance effected by & 
married manon his own life may be deemed to be 
a trust for the benefit of his wife under 3 1), 
Married Women’s Property Act, it is not necessary 
that the words ‘for benefit of his wife’ or other 
words equivalent thereto should appear in the 
policy of insurance. It is sufficient if ona reading 
ot the words used in the policy it appears that the 
assured intended that in the event of his death, the 
policy should enure for the benefit ofhis wife. 

Where by a policy of insurance the jnsuree under- 
took to pay ‘the assured or his wife A if he pre- 
deceases her! and omthe death of the assured, A 
sued to recover the amount due under the policy : 

Held, that there was a valid trust in favour of A 

“and A was entitled to’recover the money. ABHIRANA- 
VALLI AMMAL V. OFFICIAL TRUSTEE OF MADRAS 





` Mad. 680 
Maxim—Actus. curig neminem gravabit See 
LIMITATION = 114 (a) 
Falsa demonstratio non nocet, See BOMBAY 
PREVENTION Or GAMBLING Act, 1887, e, 6 346 
‘Mesne profits.. See PROVINOIAL SMALL OAusE 
Courts Act. 1887, Ser. If, Arr. 31 825 (b) 


‘Minor. See TRANSFER or PROPERTY Aor, 1882, 8. a 





Acquiescence ‘of guardian, whether binds 
minor. 

A minor is not bound by any acquiescence on tbe 
“part of his guardian, though it may bea piece of 
‘evidence against him, NANDAMANI ANANGA BHIMA 
DEO v. BUSEKLA MALA À P, 6. 
Promissory note by certificated guardian to 

carry on ancestral business of minor—Liability of 

minor. 

A promissory . note executed by the certificated 
‘guardian of a minor for carrying on the ancestral 
trade of the minor is not binding on the minor nor 
is his property liable for it. SHANKAR v. NATHU 
KRIBENA Bom. 498 
Promissory note by guardian—Minor’s li ability 

—Guardians and Wurds Act (VIII of 1890), s. 33 

—Gertificated guardian— Promissory note in his 

own name—Whether binding on minor. 

Although 2 i can under certain 
‘circumstances his ward's 
estate ox ‘property, cannot bind him 
“personally by a simple contract debt, nor can he bind 

is estate except bya document purporting to bind it. 

A promissory note executed by the certificated 
gnardians of a minor in their own names and on the 
face of it for themselves, with the sanction of the 
court under s. 33, Guardians and Wards Act, is not 
binding on the minor or bis property, KESHAV v 
BALAJI i Bom. 492 
“Mortgage—Co-mortgagors—Redempiton by co-mori- 

gagor—Redemption of entire property by another 

co-mortgagor from redeeming co-mortgagor— Second 
redeemer, whethér trespasser—Sutt by’ other co- 
morigagors for possesston without paying their 
shares—Maintainability—Transfer o f Property Act 

(IV of 1882), s8. 92, 95—Contract Act (IX of 1872), 

8. 70. 

Held by Sulaiman, C. J: and King, J , (Mukerji, J., 

eonira).—Where a mortgagor A redeems the entire 
“mortgaged property and a co-mortgagor B seeks to 
recover the property from A, becan recover only his 
own share init. But if “he redeems the entire pro- 
party from A, with the consent of A, he cannot be 
Tesmed to be a trespasser and the other co-mortgagors 
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` alive by any subsequent acknowledgment. 
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are not entitled te recover their shares from B with- 
out paying their proportionate share of the mortgage 
debt to B. 

Par King, J.-A case of this nature falls within s. 95 
of the Transfer of Property Act, 1929, and even apart 
from the provisions of that section, 8 70 of the 
Contract Act is wide enough to cover sucha case 

Per Mukerji J—lf Bepays the whole mortgage 
amount and -redeems the entire property from A he 
does so as a volunteer and he has no right to retain 
the property against the other co-mortgagors or to be 
ye-imbursed by them. 

Per Sulamain, C. J.—The mere fact that atone time 
the mortgage existed,is not sufficien for a claim for 
redemption to succeed. The plaintifs must further 
establish that the mortgage was made within sixty 
years or that theirrights of redemption has been kept 

he 
burden is on them to show that they have a sub- 
sisting right of redemption. JAUHARI V. TUNDAY 
All, 91:10) 
Prior and puisne morlgagees—-Purchase by 
second mortgagee of one of. mortgaged items— 
Purchaser getting assignthent ‘of decree on prior 
mortgage—A pplication <. "to execute entire decree 
against other items —Maintainability — Merger. 
Where an intermediate mortgagee-after. | purchas- 
ing one of the mortgaged items imerecution of a dec- 
-ree on hia mortgage ‘purchased.a décree obtained 
by a. prior mortgagee and sought to execute the 
entire decree against the other mortgaged item and 
a subsequent mortgagee. objected to the “execution 
of the decree : Seat 4 
Held, thatthe subsequent mortgagee was entitled 
to raise the objection that the décree sought to be 
executed had been discharged pro tanto owing to 
the fusion ofthe interests of the mortgagor and 
mortgagee with regard to the first item, and that 
the entire decree could not, therefore, be executed 
against the second item. 

Held, further, that the fact that there was a 
‘provision in the decree that the second item shall 

be sold frst was immaterial as there wasa subsequ- 

ent change in the circumstances, CHINNIHA RowTHER 

v. MUTHURAMAN CHETTIAR Mad. 366 

Prior mortgagee going into possession as 
purchaser in execution of his ‘mortgage-decree— 

Puisne mortgagee not party to suit— Prior mortgagee, 

af becomes mortgagee in possession as again:t puisne 

mortgagee—Merger, if arises—Limitation Act (IX 

of 1908), Seh, Art. 132—Transfer of Property Act 

UV of 1882), s 75—Right of redemption of puisne 

mortgagee. ; ; 

Where a prior mortgages goes into possession of 
‘the mortgaged property after purchasing the prop- 

erty at a sale in execulion of the decree on his 
mortgage. be does not become a mortgagee in 
possession 48 against a puisne mortgagee who was 
not made a party to hia suit. The transaction does 
not merge the interest of the prior mortgages .and 
the equity of redemption in sucha sense as to make 
the prior mortgagee, a mortgagee in possession. | 
Obiter. —A mortgagee whose right to enforce his 
mortgage is barred under Art 132 may nevertheless 
Btill be entitled to redeem’ & prior mortgage under 
“the power conferred upon him by 8. 75 of the 
‘Transfer of Property Act. NATANAL | MOTIRAM 
MARWADI v. NILKANTH VISHNU KaAvisuwan Bom. 811 
Usufructuary mortgage—Personal covenant 
to pay—Right to sue for sale. i 
Where a mortgage in other respects is a usufruc- 
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e 
tuary mortgage the insertion therein of & personal 
covenant to pay the mortgage dent on demand 
would not alter the character of the mortgage and 
give the mortgagee a rightto sell the mortgaged 
property in the event of non-payment of the mort- 


. gagedebt. MOHAMMAD ABDULLAH v. MOHAMMAD YASIN 
; Lah 377 

Suit. See RECEIVER z 372 

Motor vehicles See NEGLIGENCE 248 


Muhammadan Law— Divorce —Talak—Validity 
of—Presence of wife, 
written instrument— When takes effect. ” 
Any Muhammadan of sane mind who has attained 

puberty can divorce his wife without assigning any 

cause A ialak is valid where it is made by a 

written instrument notwithstanding that it is not 

brought to the wife's knowledge and the divorce 
takes effect on the execution ofthe instrument The 

“absence of the wife does not make the pronoun- 

cement of the talak void though for the purposes of 

dower, the fact of the pronouncement should be 
brought to the notice of the wife. 

A Muhammadan wife is entitled to maintenance 

: from her husband, after ‘divorce, for the period of 

iddat and for the ‘period. between the expiry of the 

period ofiddat and: her" ‘receiving notice of the 

talak., NAMAD Kasim- Mouta v.“Kuaton BIBI 

a oF 8 = Cal 689 

Glft ~Delivery-of „possession, necessity of— 

Donor and donee-tlivirig in property subject of gift 

~-Deed of gift -Recital as to-delivery of possession 

—Sufficiency of— Donee. paying Municipal tax— 

Delivery of possession;: if càn be inferred. 

Under Muhammadan Law, delivery of possession 
is necessary to makea: gift of immovable property 
valid, but physical departure or formal entry is not 
necessary inthe case of a gift of immovable prop- 
erty in which the donor and -the donee are both 
residing at the time of the gift. In such cases there 
must be some evidence to show that possession 
was transferred by the donor; (i) a mere regis- 
tered-deed evidencing the gift will not be evidence 
of such transfer; but (ii) if the deed shows that 
possession was intended to be transferred and thst 
the donee has been put in possession also, then 
effect should be given to this intention as constitut- 
ing delivery of possession in law unless there it 
evidence to the contrary. In such a case itis not 
necessary forthe donor to do any overt act to com- 
plete the gift. h 

A Muhammadan mother conveyed a house to her 
son by means of & registered deed which recited 
that the property had been delivered to the donee. 
The evidence went to show that the donorand the 
donee continued to live in the house after the 
deed and the donee continued to pay, as before, the 
Municipal tax; | , 

Held, that there was such delivery of possession 
as to render the gift a valid one, and that the sub- 
sequent payment of the Municipal tax might be 
taken as being sufficient to show that possession had 
been transferred. ABDUL Razak v, ZAINAB BI 

Mad. 843 
Inherltance — Hindu customs — Limited 

estate of widow, . 

The limited estate ofa Hindu widow is foreign to 
Muhammadan Law, and for sich an estateto be 
recognised among Muhammadans a very clear and 
well established custom would have to be proved. 

Heid, that there wasno such custom among the 
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if necessary—Divorce by +. Absence of provision for—Court's power to fiz. 


GENERAL INDEX. $ xlvii 
Muhammadan Law—contd, 
Sunni Muhammadansof Seoni District. BIRDIOHAND 
v. Noor MOHAMMAD Nag. 73 


——— Shiahs—Wakf— Creation of wakf-alal-aulad 
—Consent of heirs—Subsequent repudiation— Effect 
— Further consent—V alidity of consent— Reservation 
of benefit to wakif—Validity of wakf—Valid wakf, 
tf can be created by will—Direction by testator 
that wakfto be created should be wakf-alal-aulad— 
Whether sufficient direction as to nature of endow- 
ment to be created— Mutawalli—Remuneration of— 


Under Shia Law the consent of the heirs to testa- 
mentary dispositions of property exceeding onc- 
third of the testator’sestate may be given either before 
or after death. 

Where the widow and children of the testator 
consented to the wakf-alal-aulad proposed to be 
created, during the testator’s life-time as well as afler 
his death: 

Held, that those of the heirs who gave consent to 
the creation of the wakf and wera competent to give 
such consent could not withdraw such consent later, 
and that any subsequent repudiation by them of 
the wakf would have no effect. 

Heid, further, that when the waky has been once re- 
pudiared, no rule of Muhammadan Law precludes tho 
withdrawal of the repudiation, or renders invalid 
any consent given after previous repudiation. In 
such cases the question is to be decided on general 
principles of law under which there is nothing to 
make a consent invalid in spite of previous repudia- 
tion except where an estoppel has been created. 

Under the Shia Law iu order that a wakf may be 
valid it is necessary that there should be no reserva- 
tion of interest in favour of the wakif; but the 
special feature ofa wakf-alal-aulad is that the members 
of the wakif's family should be supported out of the 
profits of the wakf property. in. orderto decide 
whe.her a wakf is invalid on account of reservation 
of benefit by the wakif, the facta of the particular 
case must be taken into consideration. 

Under the Shia Law as well as under the Sunni 
Law, avalid wakf can be created by will. 

A direction in a wakf thatthe wakf to be created 
isto be a wakf-alal-aulad, is a sufficient direction as 
to the nature of the endowment that the testator had 
in contemplation. 

Under the Muhammadan Law if no provision is 
made by the founder for the remuneration of the 
mutawallt the court may fix a sum not exceeding 
one-tenth of the net profits of the property, and if the 
amount fixed by the founder is too small, the court 
may increase the amount provided it does not exceed 
the limit of one-tenth, MAHARBIR Prasad v. MUSTAFA 
HUSAIN Oudh 501 


Succession—Full blood and half blood— 
Preference—Cousin of whole blood, whether excludes 
uncle of half blood—Custom of ‘stribant’, effect of. 
In the absence of an express custom to that effect, 

whole blood cannot be preferred to half bluod, merely 
because of the custom of ‘stridant’. Further the 
custom of “stribant” has no application to a case 
where the choice of heirs lies between persons of 
different degrees, 

Where in a Muhammadan family, a question of 
succession arose between a cousin of full blood and 
uncle of half blood : 

Held, that the ordinary rule of Muhammadan Law 
relating to succession applied and the uncle being 
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higher in degree succeeded to the property, the case 
being clearly outside the custom of ‘stribant’ KARAMAT 
ALI v. BAADAT ALI Cudh 27 F B. 


Successlon—Widow—Life-estate — Custom 
based on principles of Hindu Law— Collaterals, when 
entitled to succeed 
Where according to the custom in certain 

Muhammadan families the widow gets a life estate 

based on the principles of Hindu Law, the collaterals 

succeed as at thetime of the widow's death and not 
at the time ofthe death of her husband Tarazzun 

HUSAIN v BAKHSHISH HUSAIN Oudh 670 


Suit against heirs of deceased Muhammadan 
in possession of his assets—Maintainability of—- 
Liability of entire assets in heir’s hands—Heirs in 
possession of their share only—Limit of liability. 
Where there has not been any distribution of the 

assets of a deceased Muhammadan among his heirs, a 
creditor may sue any heir or heirs in possession of the 
whole or any part of the estate of the deceased without 
joining the other heirs as defendants for realization 
ofthe entire debt. 

But this principle should not be applied to suits 
other than those in which some only of the heirs are 
sued, as being in possession of a part or the whole 
estate or assets not merely for themselves but on 
behalf of all the heirs. In such cases the plaintiffs 
should not recover anything more than their pro- 
portionate share of the debt from out of the assets 
they have inherited in their shares, ABBAS NASKAR 
V. CHAIRMAN District BOARD Cal, 871 








Wakf—Wakif reserving power to alienate 
to discharge previous debts—Mortgage—Validity. 
Where the wakif expreasly reserves to himself the 

right to transfer the property in order to pay off 

the previous debts,and in exercise of that power 
mortgages a part. of the wakf property to satisfy the 
debts, there isno ground for holding the mortgage 

deed to be invalid. MUHAMMAD AHMAD SABED Kuan v. 

KISHORI LAL All 114 (b) 


Mussalman Wakf Act (XLII of 1923), s. 2 (c)— 
Power of District Court to appoint mutwalli— 
Procedure—Suit under s. 92, Civil Procedure Code, 
whether necessary. 

Section 2 (c) of the Mussalman Wakf Act con- 
templates that a mutwalli may be appointed by a 
court of competent jurisdiction but it does not 
confer any power todoso. The court can, however, 
in the exercise of the powers of a Qazi appoint a 
mutwalli in proper circumstances. A suit under 8. 92, 
Qivil Procedure Oode, is not absolutely necessary in 
all cases, TILAHI BAKHSH v. MOHAMMAD GHAUNS 

Lah. 169 (b) 


Negligence—Accident—Running down case—Onus 
of proof—Proof of absence of negligence, when 
shifts to defendant—Register of motor vehicles, 
entry in—Proof of—Letter of Officer unsupported 
by testimony of Officer or certified copy of Register 
—Wheiher admissible to prove ownership of car. 
Ordinarily in running down cases the plaintiff is 

not entitled to succeed unless he gives affirmative 
roof of negligence on the part of the defendant or 
is servant. But wherea vehicle is shown tobe 

under the management of the defendant or his ser- 
vant and an accident occurs such as in the ordinary 
course of things does not happen if he who has the 
management uses proper care, the onus, exceptional- 
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e 
ly, rests on the defendant to disprove that the acei- 
dent arose from want of care. 

But before a case istaken outof the ordinary 
rule that the plaintiff must prove negligence inorder | 
to succeed, it must first of all be positively demon- 
strated that the vehicle causing the damage was at 
the time of the accident as a matter of fact under 
the management of the defendant or his servant. 

The right way of proving an entry in the Register 
of motor vehicles would be either that the Regis- 
ter itself should be produced by a proper official or 
a .duly authenticated copy of the material part of 
the Register placed bofore the court. A mere 
statement by an Officer of-- the Motor Vehicles 
Department made in answer toa letter from the 
plaintiff, unsupported by either -the testimony of 
the Officer or evenbya certified copy ofthe Re- 
gister, isnot admissible evidence to prove the 
ownership of the car, Bars Nata v. UORPORATION oF 
OALOUTTA Cal. 248 


Negotiable Instruments Act (XXVI of 1881), 
S. 35—Endorsement—Personal liability of indorser 
—Contract to the contrary—Inference ‘from 
circumstances —Iindorsement to effect partition of 
family assets R 
Although an indorsement is ex facie unrestrict- 

ed, the indorser as between himself and the indorsee, 

by agreement either express or to be inferred from 
the nature of the transaction, may exclude personal 
liability to the latter. 

Where a pro-note which stood inthe name of the 
father was endorsed by him to his sons as one of 
the family assets during a partition of the family 

roperty ; : 

Held, that from the circumstances of the case it 
might be inferred that the father bad not under- 
taken to be personally liable as an indorser. 

Where at a partition family properties are divid- 
ed and the parties, being majors and able to look~ 
after themselves accept the properties allotted for 
their share of the assets, it is too much tosay that 
there is as between them a covenant for title ora 
guarantee ofpayment by strangers to the family. 
SATTAMUTHU OHETTIAR V, ABDUL KAREEM Mad. 70 


S. GO—Endorsement of pro-note after dis- 
charge by maker—Validity—Rights of holder in due 
course —Estoppel of maker—Rule in Lickbarrow v 
Mason—Discharge after and before maturity 
difference between. 

On payment or satisfaction at or after maturity, by 
the maker of a promissory note, it ceases to be negoti- 
able and if it subsequently comes into the hands of 
a holder in due course, he acquires no right of action ` 
on the instrument, : i 

In acase of this nature no estoppel arises against 
the maker by the mere fact that the piece of paper 
or waste paper which once had but lost its negotiable 
quality is left with the payee and he passes it offon 
othersasifit were still a negotiable instrument. 

The principle, of two innocent persons one of whom 
must suffer by the fraud of a third, he must sustain 
the loss who has enabled the third person to occasion 
it, cannot be applied -against the maker ofthe note, 
where the note was illegally withheld by a third 
person from the payee and was endorsed by him 
after it had been discharged on maturity. DUMPALA 
VENKANNA v. VUTLA SUBBAYYA Mad, 136 

Ss. 64— Presentation for payment on due date, 
whether necessary to make acceptor liable, 
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4 f 

The presentation ofa hundi on the due date is 
not necessary to bind the acceptor thereunder. 
Devr Dirra MAL-KIRPAL Sinan v. PARTAP RINGE- 
HARNAM SINGH Lah. 379 
—8.78. See BENAMI TRANSACTION 330 (a) 
..—— —ss.79, 80. See OwIL PROCEDURS OODE, 

1908, O. XXXVII, r. 2 (a) 809 
~——— s. 118 (a). See INSOLWENCY 470 
N.-W. F. P. Courts Regulation, 1931,s 6 (2). 





See CRIMINAL PRoogDURE Cope, 1899, 5. 4(j) 445 
Nuisance —Suit for injunction and damages — 
Nuisance substantially ceasing to exist during 


pendency of suit— Efect — Costs — Non-occupying 

owner—Right to maintain suit, 

Where the plaintiff instituted a suit for certain 
injunctions in respect of a nuisance and for damages 
caused by the working of certain engines by the 
defendants in their premises which adjoined tho 
plaintiff's premises, and during the pendency of the 
suit by certain constructions made by the defendants 
the nuisance ceased to exist in a substantial manner : 

Held, (i) that as there was no such nuisance as 
would justify either the occupier or the landlord in 
complaining ofthe defendants’ works as a legal 
nuisance, owing to the construction of the deadening 
w the plaintiff had become disentitled to any 
relief; š 

(ii) that as the defendants had not pointed out 
to the plaintiff that by the building of the deaden- 
ing wall, the nuisance would abate substantially, and 
had notasked him to wait till the wall was finished, 
costs should be disallowed to the defendants in the 
trial Court. : | 

Obiter.—The jurisdiction of the court inan action 
for nuisance is not confined to restraining injury to 
the enjoyment and comfort in the occupation and 
it isnot necessary thata plaintiff should be in the 
actual’ occupation of the property. ALWAR OHETTY 
v. Mapras ELECTRIO SOPPLY UORPORATION LTD. 

Mad. 241 
Official duty, meaning of. 

‘Official duty’ is something that a person is under 
an obligation to do in virtue of his otficial capacity. 
BAJRANG BAHADUR SINGH V. EMPEROR Oudh 819 


Orlssa land tenures —Miadi sarbarakar—Tenure, 
if permanent and heritable—Claim to re-appoint- 
ment—Lessee—Transfer by contract, succession 
or inheritance by lessee—Custom to vary terms of 
lease, if can be created. 

A miadi sarbarakar in Orissa has oniy a tempo- 
rary tenure and for the period of settl@nent only. 
His tenure is neither permanent nor heritable and 
he cannot claim re-appointment asa matter of 
right. : 

During the period -of the lease the lessee has 
security of tenureand may, with the consent of the 
lessor, alienate his interest but his interest and that 
of his transferees is nonetheless temporary and for 
the periodof the lease only and wo amount of 
transference by contract, succession or inheritance 
during the period of the lease can create a ‘ cus- 
tom” tovary the terms ofthe lease and override 
the stipulation for a fixed period. HARSAMUKHI Dast 
v PARSURAM BIDHAR tar DALBEHERA Pat. 340 
Oudh Civil Rules, rr. 138, 140, 142. See OIL 

PROOEDURE Cope, 1908, O. V, R. 27 759 
Oudh Estates Act (| of 1869), s. 22—Will of 

taluqdar—Construction—Law of inheritance.. 

Where the material portion ofa will relating to 
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Oudh Estates Act—concld. 
talugdari and non-talugdari estate ran as fol- 
lows:— 


“ At present I own and possessan estate in the 
Fyzabad District and in futureafter the death of 
my respected mother ... = -sesers the estates of 
Sultanpur, Jaunpur, and Azamgarh also will come 
into my possession and ownership : besides this 
any other estate... ... e.s.. ee» rase WHICH... osoa cece 
...- might be found to have been owned by me, In 
respect of allthis property Imakea will according 
to the conditions below in favour of my high placed 
wife. Musammat Annapurna Kuar Saheba: 

Held, that the testator made a devise not only of 
the properties described by him with reference to 
geographical situations but also of the same interest 
which he himself possessed in them in favour of his 
wife, and the words used by _ the testator in the 
will being of the greatest amplitude the will confer- 
red an absolute estato on the devisee. RAMESHWAR 
BAKHSH SINGH. BALRAJ KUAR Oudh 199 
5. 33—Award of British Indian Association 

—Non-compliance with provisions of s. 88—Liffect of 

award. "i 

An award given by the British Indian Association 
cannot be treated asa decres ofa court of competent 
jurisdiction when the award does not comply witb 
the requirements of s. 33, Oudh Estates Act, KESHO 
PRASAD v. UPPER INDIA BANK Lip. Oudh 474 
Oudh Rent Act (XXII of 1886), s. 108 (15). 

See WILL 261 
——s 108, ci. 15—Projits, meaning of. 

The term ‘profits’ under s_ 108, cl. 15, of the 
Oudh Rent Act means notonly rent of the year 
to which the suit relates, but also to such arrears 
of rent as are actually realised during the year. 
SHAMBHU RATAN v. BADRI NARAIN. Oudh 261 
Oudh Sub-Settlement Act (XXVI of 1886), 

r. 10. See UND&R-PROPRIETARY RIGHTS 706 
Pardanashin woman—Lease by—Agent's influence 

with deceased husband of woman—If leads to 

inference of undue influence. 

Where a lambardar leased certain property in 
favour of the defendants and later on sued for re- 
covery of possession of the property from the patwari 
on the ground that the leases were dishonestly and 
fraudulently obtained by the defendants in collusion 
with her agent who was a patwari and claimed the 
rights of a pardanashin woman, and also urged that 
the leases were opposed to public policy : 

Held, (i) that the fact that the agent enjoyed the 
confidence of the deceased husband of the plaintiff 
lambardar, did not put him in a position of confidence 
with regard to her or in 4 position to exercise undue 
influence. GAHENABAI V. RAGHUNATH Nag. 515 
Partition Act (iV of 1893), S. 4—Applicability — 
Divided families—Several houses—Sales im execution. 

Section 4 of the Partition Act is not limited to 
joint Hindu families but applies where the family 
is undivided qua the dwelling house. 

Section 4 does apply to a case in which the plaintiff 
obtained a share in an undivided dwelling house at a 
sale held in execution of a decree. 

The words “transfer of property” as useding. 5, 
Transfer of Property Act, cannot be imported in 8. 4 
of the Partition Act. The word “transfer” in s, 4 of the 
Partition Act is used in its ordinary sense, namely. 
change of ownership from one to another. 

The provisions of s. 4 are general enough to apply 
to every dwelling house a share of which has been 
transferred to a person who is not a member of the 





i . INDIAN OASËS, 


Partition Act—concld. 


undivided family to which the house belongs and is 
sought to be partitioned. Sonn v. Ras KUMAR SINGH 


All. 118 
Partnership. See CiviL Procepure Cove, 1908, 
O. ANITI, rR. 49 128 


Managing partner of factory—Power to 
contract debts. 

Where the managing partner ofa factory contracts 
debts for the purposes of the factory, the debts are 
binding on all the partners. GorpHanvas v. RAGHUYVIR 
Dass Bom. 676 

Suit for accounts without prayer for dissolution 

—When maintainable—Limitation—Article appli- 

cable—Appeal against decree for accounts— 

Valuation and court-fee—Limitation Act (IX of 

1908), Sch. I, Arts. 89, 116, 120 

Where the agreement of partnership expressly 
lays an obligation on certain partners as managing 
partners to render accounts at the close of each year, 
a suit by the other partners for accounts without 
a prayer for dissolution of partnership can be 
maintained. It is only where the relief of rendition 
of accounts cannot be granted without a dissolution 
of partnership that it is necessary to sue also for 
dissolution. 

A suit of this nature is governed by Art. 120 of 
the Limitation Act and not by Art. 69 or Art. 116. 

Where asuitfor accounts is decreed and the de- 
fendants prefer an appeal it is open to them to fix 
their own value ofthe subject-matter provisionally 
for the purpose of court-fee. BINJRAJ v. KISANLAL 

Nag. 277 (b) 
Penal Code (Act XLV of 1860), s. 21—Municipal 

Councillor, whether a public servant—Bombay Dis- 

trict Municipal Act (III of 1901), s. 16—Bombay 

Decentralization Act (111 of 1915)—Municipal 

Councillor, status of—Criminal Procedure Code 

(Act V of 1898), 8. 19?—Status of accused at time of 

commission of offence is material -- Commissioner, 

meaning of. 

A Municipal Commissioner prior to the amendment 
of s. 45, Bombay District Municipalities Act Ul of 
1901, by Bombay Act XXVI of 1930, wasa public 
servant within the meaning of s. 21, Penal Code. 

Since the amendment of the Bombay District 
Municipalities Act by Bombay Act, IIL of 1915 it 
could not be said of Municipal Councillors that they 
were public servants who were not removable without 
the sanction of the Governor in Council. By s. 16 
as amended they were removable by the Commissioner 
and delegated powers were no longer needed by the 
Commissioner. 

The delegation of powers by the Governor in 
Council by virtue of Act V of 1068 would not have 
the effect of repealing or annulling the statutory 
provision contained in s. 16, Bombay Act III of 1901; 
it would merely provide for the vicarious exercise 
of the powers of the Governor in Council by the 
Commissioner by virtue of the delegation. 

Itis the status of the accused at the time of the 
commission of the alleged offence and not his status 
at thetime of the complaint or of the order issuing 
process which is material for the purposes of s.197, 
Oriminal Procedure Code. 

The word ‘Commissioner’ in s. 16, means Com- 
missioner in Sind and cannot be read as meaning 
Commissioners other than Oommissioner in Sind, 
BUGANCHAND V. SETH NARAINDAS Sind 530 
ss. 21,409,477. See ORIMINAL PROCEDURE 
Cope, 1898, s. 197 583 
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ss 71,409—Conviction at one trial for more 
than one offence—Separate sentences, if can be 
passed, 

Where an accused person is convicted at one trial 
for two or more offences, the proper course for the 
court to follow is to pass aseparate sentence for each 
of the offences. EMPEROR v. DHARAMDAS Sind 280 
— — Ss. 75—Previow conviction by Court Martial 

—Whether can be taken into account for enhancing 

sentence, 

Previous convictions by a Court-Martial under 
the Indian Army Act cannot be taken into considera- 
tion for the purpose of enhancement of sentence under 
8 75, Penal Code, even though such previous convic- 
tions were in respect of offences which iftried bya 
Civil Oourt would have been punishable under 
Ohap. XII or Chap. XVII ofthe Penal Code, [Emprror 
v PRIVATE JOHNSON Pesh. 445 


——— 85. 100, 304—Accused being attacked by 
strong adversary with ironbound lathi—Accused 
striking adversary and killing him—Right of private 
defence, whether exceeded—Principles as to exercise 
of right. : 

Where the accused were attacked by a strong 
and powerful adversary who dealt them blows with 
an irom-bound lathi and they in order to protect 
their lives attacked the deceased and caused his 
death: 

Held, that they could not be convicted under s. 
304, Penal Code for exceeding their right of private 
defence, as they were in a predicament when they 
could not be expected to judge too nicely the weight 
or theeflect of the blows dealt by them, and that 
under the circumstances the right of private defence 
extended to the voluntary causing even of death to 
assailent. 

Dictum-—“If a man is entitled to protect his own life 
by using a lathi, itis impossible to weigh the force of 
the blows, which he uses for that purpose, as it is said, 
‘In goldenscales’ and to adjudicate wilh great nicety 
astothe exact amount of force which would be 
justified,” Ram ADHIN v. imprRoR Oudh 751 


——~——s8. 115, 117—Abetment of murder byien or 
more persons—A pplicability of s. 115—Requirements 
under s. 119. h 
Section 117, Penal Code, is not an express provision - 

for abetment of an offence punishable with death 
or transportation for life. It covers all offences and 
isa general provision for abetment by any number 
of persons exceeding ten. “Express provisions” refer 
to sections in which specific cases of abetment of 
ofiences punishable with death or transportation for 
life are dealt with. 

Where persons who gathered together at a certain 
meeting are by speeches and resolutions instigated 
to commit an offence punishable with death, the 
oience falls under s. 115 as well as under s. 117, Penal 

ode. . 

Under s. 115, the abetment of the commission of an 
offence by any particular person against any particular 
persons, is not necessary, EMPEROR ~v. DWARKA Natu 
GOSWAMI , Cal. 578 

ss. 124-A, 153-A — Sedition— Speech— 

Interpretation— Government spoken of as enemy of 

labourers— Offence, if eommitted—Promoting enmity 

between classes—‘Classes’, meaning of. 

Where inthe course ofa speech at a meeting of 
the labourers, the accused urged upon the labourera 
to unite in order to fight against their two enemies 
the Government and,the capitalists characterising 
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them as sucking the blood of the labourers, and 
dilated upon the advantages which would be con- 


ferred upon them by a general strike, and em- 
phasized that the Government were getting afraid 
of labour and were putting labour leaders in jail 
for long periods; and on account of this speech 
the accused was charged Li offences under ss, 
124-A and 153-A, Penal Code: 

Held, (i) that the speech was not strong enough 
to promote or attempt to promote feelings of enmity 
or hatred against the capitalists, whether they 
constituted or not, a class within the meaning of s, 
153-A and that no offence punishable under that 
section was committed; 

(ii) (By Beaumont, O. J., Nanavati, J., doubting) 
that the whole effect of the speech, so far as 
Government was concerned, was to suggest to the 
persons to whom it was addressed that Government 
in taking sides against them, was taking the part 
of their opponents, and thatto make a charge of 
gross partiality of that sort against Government 
was calculated to inspire feelings of enmity and 
disaffection towards Government, and that an offence 
under s. 124-A was committed. 

In determining the effect ofa speech, it must be 
looked at as a whole and one should not pay undue 
regard to any particular sentence or phrese, and look- 
ing atthe speech as a whole it has to be gathered from 
the language used what the intention of the speaker 
was. It is not open to a speaker to say that he 
did not intend his language to bear the meaning 
which it naturally does bear. 

Per Nanavati, J.—Regarding the term ‘classes’ 
in s. 153-A the first and most important ingredient 
in the connotation of the term is that the words 
used. must point to a well-defined and readily as- 
certainable group of His Majesty's subjects. In the 
second place some element of permanence or 
stability in the group would have to be present 
before there can be an attempt to excite enmity 
against that group, Thirdly, there is the question 
of numbers, The group indicated must be sufi. 
ciently numerous and widespread to be designated 
“a class”. MANIBEN LILADHAR Kara v. EMPEROR 

Bom. 780 
$. 186—Mere threat, whether amounts to 
obstruction. 

It cannot be laid down that a- mere threat of 
violence cannot constitute obstruction within the 
meaning of s.186, Penal Code. On theother hand 
threats of violence made in such away as to pre- 
vent a public servant from carrying out his duty, 
might easily amount to an obstruction of the 
public servant, particularly if such threats are 
coupled with an aggressive or menacing attitude on 
the part ofthe persons uttering the threats and 
still more soif they are accompanied by the flour- 
ishing or even the exhibition of some kind of 
weapon capable of inflicting physical injury. . 

It is impossible to lay down any hard and fast 
rule asto what does or does not constitute an ob- 


struction within the meaning of s. 186 of the Penal: 


Qode. Each cage must be decided upon its own 
particular facts and circumstances. Narur SARDAR V. 
EMPEROR Cal. 636 
s. 193. See CRIMINAL Proorpurs Oopx, 

1898, s. 195 (1) (b) 46 ıb) 
s. 201 See Penat Cope, 1860, s. 302 116 
s. 294-A—Lottery, what constitutes. See 
QOMPANIES Act, 1913, s. 22 177 (b) 
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s 300, Expl. 1—Mother of accused running 
away with her paramour—Paramour killed— 
Provocation to accused— Whether ‘grave and sudden.’ 
Where the accused's mother eloped with her 

paramour on several occasions and had prior to the 
incident under trial, run way with her daughter 
aged 16 or 17 years, and the paramour on being 
suspected to be at the bottom of the whole affair, 
was murdered by the accused 

Held, that although the accused must have been 
having pangs of shame and humiliation for many 
years owing to the disgraceful behaviour of his 
mother and the wickedness of the deceased, and his 
passions must havebeen roused to a white heat 
when his sister had also been taken away by the 
mother, yet, having regard to the provisions of Excep. 
1 tos. 300, Penal Code, the provocation to the 
accused could not be said to have been ‘grave and 
sudden.’ JUMMA v., EMPEROR Lah. 40 

S$. 302. See CRIMINAL TRIAL 747 (a) 

——ss. 302, 201—Criminal Procedure Code 
(Act V of 1898), ss. 286, 287—Charge for murder— 
Conviction for causing evidence of murder to dis- 
appear—Legality, 

Where notwithstanding the circumstances of grave 
suspicion it is impossible on the record, as it stands, 
tohold that a person is the murderer or one of the 
murderers, his conviction under ss. 201 and 203 of 
the Indian Penal Code is not vitiated by the existence 
of such circumstances. 
` Quere—Whether the decisions which lay down 
that when a person is charged under s. 302 he cannot 
also be charged and convicted under s. 201 would 
apply in a case, where a number of people are charg- 
ed with carrying out a massacre in the course of a 
riot, and not with any individual act, or throwing live 
persons into a river in the course of a transaction 
which otherwise amounted to an offence under s. 
201 SOHAN v. EMPEROR All, 116 
——— s. 304. See Pena Cope, 1860, s. 100 751 

ss. 354, 376, See ORININAL PROCEDURE 

Cone, 1898, s. 432 (b) 622 
———s. 366—Ingredients of—Absence of evidence 

as to intention and knowledge—Effect. 

The essential ingredient of an offence under s 366 
or 366-A of the Penal Code is that the accused 
intended or knew that it was likely that the abducted 
woman might or would be compelledto marry a 
person against her will or that she might or would be 
forced or seduced to illicit intercourse. In the 
absence of evidence as to such intention or knowledge 
on the part of a person, he cannot be held „guilty of 
the offence under s. 366, however reprehensible his 
conduct might have been otherwise. EMPEROR ?, 
Paraa Oudh 741 
———— ss. 366, 376—Elemenis of offence under— 

Kidnapping or abduction tobe proved—Sexual inter- 

course with minor girl with her consent—If con- 

stitutes rape. 

To prove an offence under s. 366, Penal Code, it is 
necessary to show that the girl or woman has been 
kidnapped or abducted from herlawful guardian- 
ship. . 
ri man who committs sexual intercourse with a girl 
jn a field near her own home without having any 
intention of taking her away with him is not guilty 
of an offence under s. 366, Penal Code, but a 
man who has intercourse with a minor girl even 
with her consent is guilty ofthe offence of rape ABDUL 
y, EMPEROR ` All. 127 
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———-ss 384, 395. See CRIMINAL PROCEDURE 
Cope, 1898, s. 337 (2) (A) 881 
————sgs 408. See CRIMINAL Precepure Cope, 
1898,8. 239, cls. ıc) (e) ; 338 (b) 
———s. 409. See PENAL Copr, 1860, s. 71 
s. 420—Issuing cheque knowing it will be 
dishonoured— Offence. 

Where a person issues a cheque to another and it 
is dishonoured, and it appears that the failure to 
meet payment is not accidental, the presumption is 
that the drawer knew that the cheque would be dis- 
honoured and beis guilty of cheating under s. 420 
Penal Code. Kumwar Sen v. EMPEROR Oudh 192 
8.447, See O. P. Municrpauities Act, 1922, 

s. 140 (1) 543 (a) 
———— S$. 447—Delivery of formal possession, effect 





of. . 

nen the complainant fas exhausted the resources 
of the civil tribunals by obtaining formal posses- 
sion it is highly desirable that he should receive 
assistance from the criminal Courts and an inter- 
ference with an order of acquittal passed ona mis- 
taken view of the law, is proper and justifiable 
in such a case. ; 

When a person knows that possession has been 
delivered in execution ofa warrant obtained against 
him, his possession is at an end. The object of the 
formal delivery of possession is that, after such 
delivery, the decree-holder may have possession, 
interference with which is prohibited by the crimi- 
nial law. SITARAM v. TILOKCHAND Nag. 273 
———ss 499, 500—Statement of accused that 

complainant was turned out by Oficer at public 

auction— Whether defamatory. 

Where at a public auction of Government forest 

roduce, the officer made some statement to the 
effect that the contractors who did not wish to bid 
- should go away, and the accused said in the presence 
of witnesses that the complainant was turned out by 
the officer : 

Held, that the words used by the accused ‘nikal 
diya’ to the effect that the complainant was turned 
out,. were defamatory, and justification could not be 
pleaded within the meaning of Excep. 1 to s. 478, 
Penal Code, SAMRATHNMAL MARWADI V. EMPEROR 





4 Nag. 438 
8. 511. See ORIMINAL PROOEDURE Cops, 1698, 
8. 432 (b) 622 


Pensions Act (XXIII of 1871), s. 4—Construction 


of—Suit to recover land revenue of inam lands— 

Grant of soil— Certificate, if necessary. 

Section 4, Pensions Act, as it ousts the ordinary 
jurisdiction of the civil Courts, should be construed 
strictly. Where in, a suit to recover land revenue 
of inam lands, the grant is notone of land revenue 
only but ofthe soil also,s. 4 will not apply and, 
‘therefore, certificate is not necessary though the 
relief claimed inthe suit is with regard to the 
revenue. SwWAMIRAO v BHIMABAI Bom. 360 
Police Act lll 0f 1888), $ 2. See Bombay PUBLIO 

Conveyances Act, 1920, s. 26 790 


Practice —Appellate Court—Duty to decide all points 
in appealable cases. 

Itisthe duty of all courts to pronounce their opi- 
nion on all the important points in an appealable 
case as a failure to do so not infrequently necessitates 

remand with the consequence of heavy additional 
osts. The chservance of this rule is of 
pecial importance where the decision of other points 


figi 
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depends upon the sifting of a mass oforal evidence 
or upon the proper significance of the language 
employed jn a vernacular document. JAGANNATH 
Rao DANI v. RAM BHAROSA P.C 520 (b) 

Examining opponent as witness, impropriety 


of. 
lf parties choose to pet their opponents into the 
witness box and their evidence goes against them, 


they cannot have any legitimate grievance if the 
court accepts the evidence of these witnesses 
SARDAR Kuan vV, AISHA BIBI Lah. 440. 





Remand—Order for re-trial, if costs paid 
within certain period of record arriving in trial 
Court—Duty of parties to make enquiry as to the 
date of arrival—Ignorance of date—Payment after 
time— R ffect— Jurisdiction of trial Court to re-try 
— Power of Appellate Court to extend time—Civd 
Procedure.Code (Act V of 1908), s. 148. 

An Appellate Court remanded a case for re-trial 
on payment of costs with the condition that if the 
costs were not paid within two months from_ the 
date of the arrival of the recordin the original Court 
the suit shall be dismissed, The plaintiff did not 
deposit the ccsta within two months, but the trial 
Court allowed him to do soafter the prescribed time 
onthe ground that tbefact of the arrival of the 
records in the trial Court was not brought to the 
notice of the plaintiff's Pleader by the court clerks, 

Held, (i) that it was the duty of the plaintiff to 
enquire and ascertain the date of the arrival of the 
records and as hehad failed to make enquiries he was 
to blame; i 

(ii) that as the conditicn precedent for the re-trial 
of the suit was not fulfilled, the guit stocd dismissed 
under the order ofthe Appellate Court and the trial 
Court had no jurisdiction to re-try it. 

Quære : Whether the Appellate Court could extend 
the prescribed time in a case of this nature under 8. 
148, Civil Procedure Code. BANSHI DEWAN v. 
MAJABARUDDIN > . Cal. 877 

Small cause suit tried on original side— 

Objection to jurisdiction not raised—Appeal— 

Reference byDistrict Judge—High Court, powers of 

—Civil Procedure Jode (Act V of 1908), O. XLVI, 

Ta 7. i 

Where a smallcause suitis tried on the original 
side and the parties donot raise any question of 
jurisdiction and an appeal from the decree of 
the trial Court is preferred to the District Judge 
who makes a reference under O XLVI, 1.7, 
Qivil Procedure Code, to the High Court, 
it is open to the High Court either to 
set aside the decree of the lower Covrt and direct 
the plaintiff to present the plaint to the proper 
court, or to look into the merits of the case and decide 
whether the decree of the lower Courtisajust and . 
proper one or not. JADUNI PanpEv, SHEONANDAN 
PANDE . Pat. 130 


Precedents —Decision not published in authorized 
law reports—Value as precedents. ot 
A Subordinate Judge is 

decision of the Judicial Commissioner's Court 

which has not been published in the Nagpur 

Law Reports, though he is bound to give most 

respectful and careful consideration to the reasons 

which led to the decision. KARIM Nur MUHAMMAD V. 

RAHMAN . . Nag.156 

Decision that custom was not proved, valu 
of. See CUSTOMARY LAW 433 


not bound to follow à 
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° Pre-emption—Co-sharer—Loss of right before decree 
of trial Court—Right to pre-empt—Punjab Pre- 
emption Aet (I of 1918), s. 16. 

. The law of Pre-emption is highly a technical one 

and the plaintiff, before he can succeed, must show 
that this right existed not only before he went into 

‘the court but also while the case was in the course 

of active prosecution before the Judge and in fact up 


to the time when the gourt passed the decree. 
Her Raw v. Dat Onanp Lah. 535 
Purchase by person with superior right 


jointly with stranger—Right of person with inferior 

right to pre-empt—Purchase from stranger before 

suit, effect of. 

Where a person with a superior right to pre-empt 
makes a purchase jointly with a stranger he can- 
not resist a claim for pre-emption bya person with 
an inferior right, and the purchase by him of the 
stranger's interest prior to the suit for pre-emption 
’ tannot deprive the latter of hisright to pre-empt 
the original sale. Manca v. IMAM DIN Lah.187 

: decree—Filing of appeal, whether extends 

time for payment—A ppellate Court's power to extend 
time— Plaintiff's right to set off costs against pre- 
emption amount—Question whether vendee had paid 
amounts reserved for payment to third persons 
cannot be raised after decree. 

The mere fact that an appeal was filed to the 
lower Appellate Court by the defendant does not ex- 
tend the period granted by the court of first instance 
for payment of pre-emption money. 

In a pre-emption suit the plaintiff is entitled to de- 
duct the sum of money due to him by way of costs from 
the pre-emption money. 

The fact that the amount of the costs awarded to 
the plaintiff was reduced by amendment of the decree 
would not matter much, where the deposit was made 
before the expiry of the time allowed by the court 
and the decree was not corrected till the time had 
expired, 

The question whether the vendee had paid the 
amounts reserved for payment to third persons must 
be raised and decided inthe courseof suit and before 
the decree and not after the decree in the execution 
department. UMRAO SINGH v. KANWAL All. 15 
Presidency Small Cause Sourts Act (XV of 

1882), 35.18, 19, 28—Jurisdiction of court to 

decide questions of title of immovable property of 

any value. 

Section 28, Presidency Small Cause Courts Act, 
applies only where the property attached to the 
immovable property is of value not exceeding 
Rs. 2,000. The amendment which gave the court 
jurisdiction to decide all questions arising in execu- 
tion of a decree, even though the subject-matter is 
a tiled hut,-and, therefore, immovable property 
simply removed the bar contained in s. 19 (g) and 
did purport to remove the bar contained in s 18. 

Section 23 only applies when the judgment-debtor 
is a tenant of immovable property at the time of 
the attachment. Kong BEHARI v. PULIN Krisana Roy 
; Cal. 303 

Presldency Towns Insolvency Act (Ill of 1909), 

ss, 7, 36,56 —Fraudulent preference—Transaction 

not arising under s.86—Question as to whether it 
offends against s 56~--Procedure—Notice of motion 
or suit in civil Court, 

Where the Official Assignee seeks to set aside a 
‘transfer made by the insolvent on the ground that it is 
void under s. 56 it is open to the High Court to 
exercise adiscretion whether the matter should be 
tried on a notice of motion in the Insolvency Court 
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or to relegate the Official Assignee to a suit in the 
civil Court, where the matter is not covered by s. 36 
of the said Act. In re NATHURAM GOPAL MANTRI 
Bom. 664 
——3. 9 (b)—Act of tinsoliency—Transfer of 
part of property, when act of insolvency—Burden 
of proof of intention to defeat creditors. 

A sale or mortgage by the debtor of the whole or 
substantially the whole of his property in con- 
sideration of a past debt, that is,a debt already 
incurred, is an act of insolvency, whatever the motives 
ofthe parties may have been as euch a transfer has the 
effect of withdrawing all the debtor's property from 
the legal process which his creditors havea right to 
enforce against him. 

Where a debtor transfers only a part of his pro- 
perty in consideration of a past debt, the transfer does 
not by itself amount to an act of insolvency, unless 
itis made with the intent to defeat ordelay his 
creditors, and that intent must be proved. It may 
even be inferred from surrounding circumstances. 

The burden of proving that a transfer is calcula- 
ted to defeat or delay creditors Jies upon the person 
who sets up the transfer as an act of insolvency, 

In re ADAMLI MAHOMADALI NULVALA Bom. 657 
88, 27, 28—Public examination of debtor 

—Whether can be dispensed with—Scheme of 

composition—Contents of. 

The public examination of a debtor in court, is 
not a thing to be lightly depensed with, though 
the court may have power to do so under the Presi- 
dency Towns Insolvency Act. 

A composition in the absence of public examina- 
tion in a case where the debts are large, is not 
consistent Withan efficient administration of the 
Act. 

The duty of the Official Assignee and of the 
court is to see that adjudications are not annulled 
unless the conduct of the debtors has been such 
as to entitle them to sucha course, and the court 
is satisfied that it knows what the assets and liabili- 
ties really are. 

In a scheme of composition presented by debtors 
they should set out in the scheme itself what their 
assets are and what their scheme of composition 
is: and ifthe assets areto be vested ina trustee 
or trustees, there must be a statement to that 
effect and, ifthe trustee or trustees are to guarantee 
so much money to the creditors, there mustbe a 
proper statement to that effect also, NARAYAN SINGH 
SUNDAR SINGH » ATTAR SINGH Moon SINGH 





Cal. 860 

— ss, 36, 56. See Presipexcy Towns 
INsoLvENOY Act, 1909, s. 7 664 
ss. 108, 109—Administration order— 


Direction postponing drawing up of order—Property, 
whether vests in Official Assignee from pronouncement 
of order or drawing up of order. 
Where an administration order is made under 
s 108 of the Presidency Towns Insolvency Act, the 
property vestsin the Official Assigneethe moment 
the order is pronounced. Delay in the drawing up 
of the order does not affect the vesting of the property. 

A direction that the order is not to be drawn up 
until after a certain period does not, therefore, delay 
the vesting of the property. 

The ordinary prima facie rule of all the Courts of 
Jaw and equity is that the drawing up of the order 
is not the bringing into existence of the order. 
HIRALAL v. MANGTULAL Cal. 358 


“Vv 


President of Taluk Board—Prosecution—Neces- 
sity of sanction of Local Government. See ORIMINAL 
PROCEDURE Cone, 1898, s. 197 583 

Principal and agent—Partnership and agency— 
Tests—Pleadings—Receipt of share of profits—One 
party not bound to disclose name of the other— 
Relationship between parties. 

_ Although a right to pariicipation’ in profitsis a 

_ strong test of partnership and there may be cases 
where upon a simple participation in profits there is 

a presumption, not of Jaw, but of fact that there is 

partnership, yet whether the relation of partnership 

does or does not exist must depend upon the whole con- 
tract between the parties, and that circumstance is not 
conclusive. 

An agreement to share all profit and all loss is 
an agreement of partnership even though the words 
‘partner’ or ‘partnership’ do not occur in the agree- 
ment while even though some losses are to be shared 
in by the parties theagreement may show thata 

_ partnership was not intended. 

The actual relationship between the parties to a 
transaction isto be determined upon the real 
character of the transaction between them, whatever 
the words used in the pleadings be. 

Where A was to take certain work under a con- 
tract froma company, make over the work for 
management to B who would get a certain share 
in the profits, A getting the balance and A was 
not bound to disclose B's nameto the company and 
the work was to stand in A's name as far as the 
company was concerned : 

' Held, that A and B wers not partners but the 
relationship between them was that of principal 
“and agent, inasmuch as the common business was to 
he carried on by B on behalf of A so that A could 
be regarded as principal. ABDUL LATIFF Vv. CHATTORAT 
ee od Cal, 225 

Printing Press and Registration of Books Act 
(XXV of 1867), ss. 3, 12— Person carrying on 

business through manager—Liability of, under s. 12 

— Intention not necessary. : 

Where a person carries on the business of a press 
through amanager and has nothing to do with the 
management of the press, still if lie employs 8 
manager to print the books ‘and the business of 

rinting is his, he must be considered to have 
printed the books through his manager under the 

Printing Press and Registration of Books Act. 
The merefact of printing the book or paper 

otherwise than in accordance with s. 3 of the Act 

js an offence, and this offence can be committed by 

a man when the act itself is done not by him 

personally but by his servants. 

Intention is not necessary foran offence under s. 
12 of the Act. P.S. KADAR SULTAN v. EMPEROR 

Rang. 685 

Probate—Application for probate—Death of exe- 
cutor—Beneficiaries’ right to continue proceedings— 
Executor, whether acts in representative capacity— 
Judgment refusing probate, whether judgment in rem. 
An executor who applies for probate acts in are- 

presentative capacity on behalf of all the beneficiaries 

under the will and consequently if he dies 
during the pendency of the proceedings, any 


of the beneficiaries can, apart from _ the 
provisions of O. XXII, Civil Procedure Code, 


. continue the proceedings in the original court or on 
appeal with the modification that the prayer must 
then be changed idto one for Letters of Administration 
with the will annexed. 

Quære:— Whether a judgment refusing probate of 
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e 
a will is a judgment in rem. RAMA NAIDU v RANGAYYA 
NAIDU Mad. 287 
Probate and administratlon—Order granting 
permission to executor to sell property after 
completion of administration ~Whether without 
jurisdiction—Validity of sale. 

Where a probate court passed an order granting 
permission to the admMistrator to sellthe property 
of the deceased after the estate had been completely 
administered : 

Held, that the order was not one passed without 
jurisdiction, and thatthe purchaser at the sale in 
pursuance of the order would be safeguarded in 
the absence of fraud, KuETRA Monan v. NALINI BALA 
DAssI Cal, 214 


Promissory note—Inadmissible in evidence—Pro- 
note executed in liew of prior pro-note barred by 
time—Admission of genuineness—Suit, if can be 
decreed. ; 

Where a pro-note is inadmissible in evidence 
being insufficiently stamped, and it hasbeen execut- 
ed in lieu of a prior promissory note which has 
become barred, and no consideration in cash was 
paid at the execution of the pro-note insuit, a suit 
on the pro-note cannot be decreed although the 
executant may admit its genuineness. BHAGWAN 
BAKHSH v. PARAG NARAIN Oudh 296 


Provincial Insolvency Act (V of 1920), s. 4— 
Applicability to transfers of nominal and colourable 
nature—Powers of Insolvency Court—Insolvent 
having fractional interest in property—Duty of 
court. 

Section 4, Provincial Insolvency Act, applies to - 
transactions of a nominal and colourable nature, whe- 
ther or not under the section the Insolvency Oourt has 
power to annul transfers which are intended to be 
operative but are otherwise calculated to defeat and 
delay sreditors. 

The fact that the insolvent has a fractional inter- 
est in the property does not make any difference in 
the exercise of the Insolvency Court's powers under 
8. 4. 

As the Insolvency Court has to administer the 
estate of the insolvent to settle the claims of the 
creditors, it is advisable that that court should 
itself inquire into such matters. Basant Bar v. 
RAMRAO KRISHNARAO KOLHEKAR Nag. 667 (b) 

ss. 4, 54,75 (3)—Application under s. 54 

— Order dismissing application— i ppeal without 

leave of court—Maintainability. 

Under the First Schedule to the Provincial In- 
solvency Act only an order annulling a transfer 
under s. 54is made appealable as of right. An 
order refusing to annul a transfer, for any reason 
whatsoever, would be covered bys. 75 (3) of the 
Act and can be appealed from only with the leave of 
the court. 

An order dismissing an application by the Official 
Receiver under s. 54 of the Provincial Insolvency 
‘Act and directing him to have recourse to an ordi- 
nary civil suit is not appealable as of right but 
only withthe leave of the court under s. 75 (3). 

All orders passed under s. 54 cannot be treated 
as orders under s. 4. TARA CHAND vV. BALKISHEN 

f Lah. 36 
—s 5 (1), 75—Review—Powers of Insolvency 

Court—Revisional jurisdiction, scope of. 

The powers of revision of the High Court under s. 
75, Provincial Insolvency Act, are wider than those 
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Interferense is 


under s. 115, Civil Procedure Code. 
Courtis not 


proper when the orderof the lower 
according to law. 

A court acting under the Provincial Insolvency Act, 
has power to review its ownorders under s. 5 (1) read 
with O, XLVII, r. 1. Civil Procedure Code. RADHA 
VALLAEH v, AWOHIT RAJA Ram Nag. 48 


s 6 (g)-—Ácts of “insolvency—Suspension of 
payment of debts, what amounts to—Notice not in 
writing—Effect. 

A mere declaration thata person is unable to pay 
his debts may not by itself amount to an ‘act of 
insolvency’, but coupled with the context and the 





- surrounding circumstances, it may amount to such 


anact. The testis the effect which the declaration 
would produce on the minds of the creditors in 
view of all the circumstances, 

“ It cannot be laid down that mere temporary 


suspension of payment until the debtors are able 
to sell or mortgage their property cannot amount to 
an ‘act of insolvency’. 

The notice required bys 6!(g) need not be in 
writing. BANARSI Das-Kapur OHAND v. MAMAN OHAND- 
Rapya KISHAN Lah, 62 
—8.13—Effect of. 

Section 13 of the Provincial Insolvency Act im- 
poses upon the petitioning debtor the obligation to 
state theamount and particulars of all his property 
and of his debts and he is to make a statement 
that he is unable to pay the debts. GANESH LAL 
SARAWGI v. SANEHI Ram Pat. 223 


88.17, 53, 54—Death of debtor before 
adjudication but after petition—Official Receiver, 
or creditors, if can apply to set aside voidabdle 
alienations—Order of court not in proper form— 
Construction of order. 

When a debtor against whom a petition in in- 
solvency has been presented dies before adjudication 
and the proceedings are continued under s 17, 
Provincial Insolvency Act, the Official Receiver or 
creditors can invoke the power of tha court to set 
aside settlements and alienations voidable under 
ss. 53and 54, 
` If in such a case the court has passed an erroneous 
order adjudging the estate of the deceased debtor 
as insolvent instead of the debtor himself under the 
bona fide belief that that is the proper order to be 
passed, then the order of adjudication should be 
read, understood and given effect to as if the debtor 
himself has been adjudicated. 

The Provincial Insolvency Act does not contain 
any provision similar to ss. 108 and 109 of the 
Presidency Towns Insolvency Act corresponding to 
s. 130 ofthe English Bankruptcy Act empowering 
the Insolvency Court to administer insolvent estates. 
Therefore considerations and decisions applicable 
to that power must not be confused with cases 
falling within s. 17 of the Provincial Insolvency 
Act. Supstau Arvar V OFFICIAL RECEIVBR, TINNEVELLY 

Mad 822 
S. 22—Debtors' application—Procedure to 
be followed—Account books, production of— 

Statements of petitioning debtor—Duty of court to be 

sıtisfied prima facie as to truth of statements. 

It isincumbent upon the petitioning debtor under 
s. 22 of the Provincial Insolvency Act when his 
petition is admitted, to produce all his books of 
account. The statements in the petition by them- 
selves if merely repeated formally in the evidence 
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are not sufficient prima facie grounds for believing 
such statements, . k 

It is the duty of the court to be satisfied prima 
facie and after following the necessary procedure 
and making the necessary investigation tocome to 
a conclusion that the statements by the debtor are 
true. Ganesa LAL SARAWGI V, SANEHI Ram 

Pat, 223 
s. 24—Importance of. 

The procedure laid down in s. 24, sub-s.2 of the 
Act is to be adopted asa preliminary to the decision 
as to whether to grant the petition or not and, 
therefore, the matters disclosed by that prozedure 
are material to be taken into consideration. GANESH 
Lar v. Sanger RAM Pat. 223 

$. 28—Declaratory decree by sons of 
judgment-debtor—Adjudication of judgment-debtor 
asinsolvent—Holder of decree against father— 

Appeal by decree-holder—Permission of Insolvency 

Court not obtained—Appeal, whether barred by 

8. 28. 

The sons ofa judgment-debtor sued- for and ob- 
tained a declaration that certain property was not 
saleable or attachable under a certain decree against 
their father, Prior to the passing of the decree the 
father was adjudicated an insolvent. The decree- 
holder appealed to the High Court without obtaining 
permission of the Insolvency Court ; 

Held, that inasmuchasall that the decree-holder 
wanted was only that a declaratory decree should be 
set aside making the property attachable under the 
decree of the appellant-decree-holder, it would not 
be aremedy against the property of the insolvent 
within the meaning of s. 28, and that, therefore, the 
appeal was not barred. Harnas OHANDAR v. Rup 
CHAND All.146 (a 
—— S. 28 (2)—Civil Procedure Code (Act 

of 1908), O.XXII,r. 10—Suit for damages for 

breach of contract~Adjudication of plaintiff as 
insolvent -Right, whether vests in Receiver—Inaol- 
yenta right to prosecute suit, 

Neither under s. 28 (2), Provincial Insolvency 
Act, nor under O. XXII, r. 10, Civil Procedura 
Code, does aright to sue for unascertained dam- 
ages for breach of contract pass to the Receiverin 
insolvency. A person who has preferred an appeal 
claiming a certain amount as damages for wrong- 
ful appropriation of crops by the respondent in 
breach of an agreement is, therefore, entitled to 
prosecute the appeal even after hia adjudication as 
insolvent, LILADHAR UTTAMOHAND v. NAGO 

Nag 193 


———s8.28 (2), 34 (2), 44—Debt contracted 
after presentation of petition but before adjudication 
—Whether provable in insolvency—Suit to recover 
such debt—Maintainability. a 
Having regard to the scheme of the Provincial 

Insolvency Act and the express language of s. 34 (2) 

therein, a debt contracted after the presentation of a 

petition in insolvency but before an order of adjudi- 

cation is provable in insolvency. Consequently, a 

suit to recover such a debt is not maintainable without 

leave of thecourt under s 28(2) before discharge of 
the insolvent. Afər discharge, a suit to recover the 
debt will be barred by s. 44. JAMSHEDJI v. PEsToNJI 


Bom. 466 
——-s. 37—‘As the court may, by order 
in writing, declare’, meaning and effect of — 


Annulment order—Effect of—Protection order, 
whether can be subsequently made—Civil Procedure 
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Code (Act V of 1908), ss. 141, 151—Applicability— 

Vesting ordef—Bona fide purchaser from insolvent 

before vesting order—Whether affected- Proceedings, 

if cease—Annulment order—Binding nature of. 

The words ‘as thecourt may, by order in writing, 
declare’ in s. 37, Provincial Insolvency Act, govern 
the vesting of property in the debtor only and 
mean that the vesting of the property in him, in 
the absence ofany other person being appointed, 
by the court, shall be subject to any condition 
which the court may declare. lt is not essential 

' that the ccndition should be declared and where it is 
not declared, property will vest in the debtor un- 
conditionally. 

The order of annulment, on failure to apply for 
_ discharge is intended topunish the insolvent by 
withdrawing from him the protection which he gets 
by the order of adjudication and if, while passing 
the order of annulment the court by some oversight 
or other fails to pass orders for the protection of 
the creditors there is no reason why the court cannot 
“do so when the mistake is pointed out to it, and 
there is nothing in the Provincial Insolvency Act to 
prevent it. 

It is not correct to say that after the order of 
annulment the insolvency proceeding comes to an 
end ipso facto. 

An order of annulment without making provi- 
sion for the protection of the creditors is 
an order which would defeat the ends of 
justice and lead toan abuse ofthe process of the 
court, and the court is perfectly entitled to exer- 
cise its inherent powers by making supplementary 
„orders. 

Diferent considerations may arise if subsequent 
` to the order of annulment and before the order 
_ vesting the property in some other person than the 


insolvent, the latter has made transfers of proper-` 


tiea to a bona fide purchaser. Such a purchaser 
` perhaps may not be affected. But the insolventand 
all those persons who were party to theinsolvency 
proceeding are bound by the order. 
BHAGIRATH v JOKHI Ram Suras MAL Pat. 836 
ss. 43, 53—Transfer set aside as fraudulent 
—Transferee's rightto prove as unsecured creditor. 
Where a sale is sst aside on the ground that it was 

in fraud of creditors the transferee may be allowed 
‘to prove as an unsecured creditor to the extent of 
the consideration which has been used for paying 
just debts of the debtor. AMIR OHAND v.. MANOHAR 
Lau Lah. 336 


5. 51—Annulment of adjudication—Rights 


of creditors to pursue their remedies. 
_ The consequences of annulment of adjudication 
are different to those of a discharge and on the 
annulment of adjudication there is nothing to pre- 
vent a creditor from pursuing his remedy in a 
court of law if his debt has not been scheduled in 
the- insolvency proceedings. 
Therefore, where an adjudication ‘is annulled after 
a composition scheme, a creditor in whose name the 
debtor had issued a cheque before adjudication is 
entitled to recover the amount due on the cheque. 
Dont OHAND-DAULAT Raw v. JITA Rau Lah. 260 
s. 52—Appointment .of ad interim Receiver 
—Right of execution creditor to proceed with 
execution, whether affected. . 
According tos.52 of the Provincial Insolvency 
Act; asnow amended, there is no difference between 
a Receiver appointed after adjudication and an 
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interim Receiver so far as theright of a decree- 
holder ina simple money decree to execute his 
decree by attachment and sale of the insolvent’ 
property is concerned. Bisuzn SINGH Vv. GURMUKH 
Rau-Wapuawa RAM Lah 47 
s 52—Proceedings for sale of property in 

execution of decree creating charge—Insolvency of 

judgment-debtor —Apflication by Receiver for 

‘possession — Maintainability — ‘Property in the 

possession of the Court’, meaning of—Order on 

application—Appealability—Civil Procedure Code 

(Act V of 1908), ss 2 (2), 47.- 

Property which a judgment creditor is seeking 
to bring to sale on the ground that the decree 
creates a charge upon it is not propertyin the 
possession of the court within the meaning of s. 52 
Provincial Insolvency Act, and the executing Court 
has, therefore, no power to direct such property to 
be delivered to the Receiver. i 

Where an interim Receiver makes an application 
in execution for enforcing the right conferred on 
him by s 52, andan order is made on such ap- 
plication, no appeal lies therefrom. Such an order 
comes neither under 3.47 nor falls within the de- 
finition of “decree” in the Code. WtTHiragaLu 
ÇCHETTIAR V. OrrioraL Receiver, Hast Tangore, 
NEGAPATAM Mad, 817 
—————s. 53. 

See PROVINOIAL INSOLVENGY AoT, 1920, 8.17 822 

See PROVINCIAL INSOLVENCY Act, 1920, 8. 43 336 
———— ss, 53, 54—Transfer of Property Act (IV of 

1882), s. 59 -Fraudulent transfer to creditor—S. 98, 

whether applies—Period of 3 months, whether runs 

from date of registration or date of execution. 
In the case of a transfer of immoveable property of the 





“value of rupees one hundred or upwards the period of 


three months prescribed in s. 54 of the Provincial In- 
solvency Act should be calculated from the date of the 
registration of the deed of transfer and not from the 
date of the execution of the deed. 

Obiter.—Section 53 is not inapplicable to a case of 
a transfer in favour ofa creditor. MUTHIAH CHEITIAR 


V OrrioraL Reogrver, TINNEVELLY Mad 101 
s 54.. | 
See PROVINOIAL INSOLVENGY Act, 1920 s 4 35 


See PROVINOIAL INSOLVENOY Aor, 1920, 8.17 822 
ss. 69, 72, 75—Right of appeal under sı 
75—Rejectment of application to prosecute insolvent 

—Appeal by ereditor—Maintainabiiity. 

A creditor can appeal from an order maccin the 
exercise of insolvency jurisdiction, under .s, 75, 
Provincial Insolvency Act, only if he is an aggrieved 
person. 

Where a creditor's application to prosecute an 
insolvent for an offence under s. 69, Provincial In- 
solvency Act, has Leen rejected, he has no right to 
appeal against the order, as he is not a person aggriev- 
ed by the decision of the Judge. Pur SINGH V. 





ALADAD KHAN Nag. 350 
——— s.75. 
See PROVINOIAL Insotvency AoT, 1920, s. 4 36 


See PROVINCIAL Inso.vency Act, 1920, s 69 350 
Provincial Small Cause Courts Act (IX of 
1887)—Suit for recovery of share in ornaments 

—Whether cognizable by Small Cause Court. 

A suit for the recovery of a sum of money repre- 
senting the price of the plaintiff's share in certain’ 
ornaments is cognizable by -a Court of -Small 
Causes, JADUNI PANDE V SHEONANDAN PANDE 

Pai. 130 
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————s. 17—Application for review— Deposit 
before expiry of period of limitatien—Effect. 

In the case of an application for review: of a 
decree of a Small Cause Court, which is xot 
accompanied by a deposit in court, if a deposit is 
made before the expiry of time for presenting 
such application has expired, the application may 
be treated as having beem® effectively presented on 
the date of deposit. MANIKLAL VERMA v. KHUSHAL 
MALI Nag 813 (a) 
— —Sch. Il, Art. 1. see PUNJAB Distrior BOARDS 

Aor, 1883, ss. 70,72, 76 378 


————Art. 31—Suit for mesne profits— 

Jurisdiction of Small Cause Court. 

A suit for mesne profits is not cognizable by a 
Court of Small Causes ifthe plaintiff by alleging 
that the defendant has actually received profits 

“asks for an account of the profits received. 

Quere.—Whether or not a suit for mesne profits 
in which there is noallegation that the defendant 
received any profits is triable by a Small Cause 
Court. DUKREEYA MEHRA v. MUKTEB Maurin 

i Nag 825 (b) 
Public Gambling Act (lii of 1867), ss 5,6— 

Search -Magistrate professing to act himself, but 

leaving conduct of search to Police Officer— 

Validity of search—Presumption under 3 6, 

whether arises—Prosecution, duty of. 

The presumption under s. 6, Public Gambling 
Act, arises only if the houses or room is entered or 
searched under the provisions of s. 5, 

Under s. 5 a Magistrate may himself enter or 
authorise specified Police officers to enter. But if 
he dcés not authorize any Police officer but pro- 
fesses to take action himself, it his duty to conduct 
the search personally and if he does not doso, but 
sends a Police officer to conduct the search, s. 5 is 
not duly complied with and the presumption under 
s. 6 does not arise. 

In cases like the present, where on the happening 
of certain events a legal presumption is to be raised 

: against the accused, it is the duty of the prosecution to 
prove that such events happened strictly as required 
by law. Harr Ram v: EMPEROR Lah. 659 


Punjab Alienation of Land Act (Klll of 1900) 
8. 2 (3)—Mortgagee’s rights—Whether land—~ 
Transfer of such rights to non-agriculturist without 
sanction— Validity. 

Mortgagee rights in land falls within the definition 
of land given in the Punjab Alienation of Land 
. Act. Rapgav AJUDHIA PARSHAD Lah, 404 

—— 88, 3,14, 21 (a)--Muhammadan woman not 
belonging to agricultural tribe— Marriage with 
agriculturist—Wife ,whether becomes agriculturist— 
Transfer opposed to Act, whether void—Procedure to 
be followed 
A Muhammadan woman who is not a member of 

-an agricultural tribe does not by marrying an agri- 
culturist become a member of an agricultural 
tribe for the purposes of the Punjab Land Aliena- 
tion Act 
A transaction which is opposed to the provisions of 
the Punjab Land Alienation Act isnot void. The Act 
only modifies its operation in case the Deputy Oom- 
missioner does not sanction itin the form in which 
it is entered. Therefore, where the court finds that 
. the transferee is nota member of an agricultural 
tribe it should not declare the transaction void but 
- should send a copy of its decree or order under 
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s8. 21 (a) of the Act to the Deputy Commissioner for 
sanction. SAHIBJANv MUHAMMAD Pesh. 268 
s$. 16 —Deeree on mortgage for sale of land of 
agriculiurist—Power of executing Court to decline 
to sell property — Object of the Act. 

Under s 16 of the Punjab Alienation of Land 
Act, land belonging toa member of an agricultural 
tribe cannot be sold in execution even though 
a d2cr:e has been obtained by the mort- 
gagee for sale of such land. 

Itis theduty of the court to administer the 
Punjab Alienation of Land Act in a general and 
liberal spirit and to see its useful and beneficial 
provisions are not whittled down by any legal 
quibbles. 

Though inthe majority cf cases, the desree of 
the court must be exceuted asitis, when that 
decree would have the effect of nullifying the Act 
ofthe Legislature, the court must hold its hands and 
not put to sale the property which, under the Act, 
has been rendered non-saleable. Tuakar Das v. 
Rosas Din Lah 634 

s. 21 (a). See PUNJAB ALIBNATION oF LAND 

Act, 1900, s 3 268 

Punjab Courts Act VI of 1918), s.18 See Orvin 








Procepure Cong, 1908, O. XLVII, R. 5 392 (a) 
—s.41. See LANDLORD AND TENANT 825 (a) 
— s. 41 (3)—Question of custom—Decision 


based on High Court ruling—Refusal to grant 

certificate—Legality. 

Where a District Judge has based his decision on 
a question of custom on a ruling of the High Court 
which is exactly in point and not contradicted by 
other authority he cannot beheld to have erred in 
the exercise of his jurisdiction in refusing a certificate. 
As Kaurv JAGAT SINGU Lah 462 
Punjab District Boards Act (XX of 1883), ss. 

70,.72, 76 —Provincial Small Cause Courts (Act 

IX of 1887), Sch II, Art. 1— Suit by sahukar for 

refund of haisiat tar—Jurisdiction of civil Court 

—Burden of proof 

A‘sahukar' does not fall within the category of 
‘others’ ins. 76 of the Punjab District Boards Act 
and a civil Court has, therefore, jurisdiction to enter- 
tain a suit for refund of haisiat tax brought by a 
sahukar, 

Such asuit does not fall within the scope of Art. 
1 of Sch. 11 of the Provincial Small Cause Courts 
Act, 

In asuit for refund of tax paid on the ground 
that it was illegally levied the burden is on tha 
plaintif to show that the tax has been -illegally 
exacted from him and not onthe Board to show that 
he had been properly assessed CHAIRMAN DISTRIOT 
BOARD JHANG D. GANPAT Ram Lah. 378 
Punjab Municipal! Act (Ill of 1911), ss. 47, 61, 

83—Lease of right to use ground for sale of 

cattle—Necessity of Commissioner's sanction— 

Contract not complying with formalities—Validity 

—Ezxecuted consideration, effect of—Decree on 

quantum meruit—Contract Act (IX of 1872), s. 70. 

Where a. corporation or committee makes a con- 
tract, formalities for which are prescribed by 
statute, and there is a failure to observe those 
formalities, then the contract is invalid and cannot 
form the subject ofan action, even though there 
is executed consideration. 

Where a contract is invalid so far as one party ia 
concerned, by reason of statutory provisions, it can- 
not bind the other party also, 
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There is, however, no reason whya decree should 
not be passed on quantum meruit in such a case 
against a party who has enjoyed any benefit under 
the contract. 

A lease by a Municipal Committee of the right 
to collect dues from owners of cattle who use a 
particular ground for selling cattle duringa fair 
held on that ground isnot a lease of a right to 
collect any octroior toll within the meaning of s. 
83 of the Punjab Municipal Act but the lease of a 
right to use the ground. MUNICIPAL OOMMITTER, 
PESHAWAR v. MASITI Pesh. 23 
Punjab Pre-emptlon Act (| of 1913), s. 15 (0), 

Thirdly—Owner of an estate'—Determining factor 

—Owner of building site within abadi assessed to 
revenue, whether owner of estate. 

In deciding whether a person is an owner of qn 
estate fer purposes of pre-emption the determining 
factor is whether the area owned by him isor is 
not assessed to land revenue Its extent, situation 
and the purpose for which it was bought or to 
which it may be devoted are absolutely immaterial. 
CHANAN DIN v. OHANAN DIN Lah. 363 
—s.16 (c), thirdly—‘Owner of an estate’, 

meaning of—Owner of agricultural land which has 

been built upon— Right to pre-emption. 

The expression ‘owner ofanestate’in s 15 (0). 
thirdly, of the Punjab Pre-emption Act, does not 
necessarily mean the owner of agricultural land in 
the estate, If a person owns property which is 
assessed to land revenue, and for which as an owner 
-he is responsible to pay the amount assessed, he is 

. an owner within the meaning of the clause. 

Therefore, the owner of land which was once 
agricultural but which has been built upon and 
which has in consequence been included in a sepa- 
rate revenue record kept for lands built upon is 
. still an ‘owner of estate’ within the meaning of the 

. paid clause. Faqir MOHAMMAD v. KALA Kuan” 
: Pesh. 643 

=— ——S, 16. See PRE-EMPTION 535 
- Punjab Redemption of Mortgages Act (Il of 

1913), ss 10, 12—Civil Procedure Code (Act V 

of 1908), O0. XXXIV, r. 1—Suit under s3. 12— 

Death of one plaintiff—Suit, if abates in toto— 

Nature of such suit—Applicability of O. XXXIV, 

y. 1—Burden of proof of right to redeem, 

Order XXXIV, r.1, Civil Procedure Code, is not 
applicable to a suit by the mortgagees instituted 

: under s. 12 of the Redemption of Mortgages Act, 

Punjab Act II of 1913, to get rid of the order of a 

Collector -passed under s. 10 of the Act, directing 
- redemption to take place on payment of a certain sum 
. of money. Hach of the plaintiffs aggrieved by the 
order of the Collector has an individual right to sue to 
set it aside and the death of one of them does not 
cause the suit to abate in toto. 

In a litigation arising out of proceedings under 
Punjab Act II of 1913, as in a suit for redemption, a 
mortgagee can put the party, who seeks to redeem 

the mortgage to proof of his title, unless 
such person is the original mortgagor whose title the 
mortgages cannot deny on the principle that a 
grantee cannot deny his grantor’s title. FAKIR Kuan 
. v ISMAIL KHAN Lah. 264 
Punjab Tenancy Act (XVI of 1887), ss. 77 (3) 

100 —Jaurisdiotion ousted by plea of defendant— 

Decision by court without jurisdiction—Power of 

High Court to register decree—Section 100, scope of. 

Section 100 applies to all casesin which a court, 
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Ld 
whether civil or revenue, has determined a suit which 
it had no jurisdiction to entertain. It is immaterial 
whether the objection to the jurisdiction of ths 
court could be raised initially on the institution 
of the suit or whether it came into existence on the 
pleadings ofthe defendant. In either casefrom the 
stage that the objection to jurisdiction comes into 
existence the court q@ages to have jurisdiction 
to entertain the suit and if it continues with its 
determination then s, 100 would empower the High 
Court to take action provided the other conditions 
laid down therein are satisfied MoHAMMAD HUSSAIN 
Kuan v. Kreps Lah 179 (b) 


Rallways—Carriage of goods to station on foreign 
line via junction on own line —Railway rates, whe- 
ther include rate chargeable from junction station to 
station on foreign line—'For trafic’, meaning ‘of— 
Wrong entry of Station Master on receipt—Railwag 
Company, if bound by entry. 

The words ‘for traffic’ to a certain place constitute 
a phrase whichiscurrentin Railway parlance to 
indicate that the rates are for carriage to a junction 
whence the goods will be transferred to a foreign 
line. 

Where rates arequoted for carriage of goods 
from a station on a railway line to another junc- 
tion station on that line ‘for traffic’ to a station on 
a foreign line, the rates so quoted are for carriage 
of the goods only up to the junction, and do not in- 
clude the rate chargeable for carriage to the station 
on the foreign line, 

Even ifthe Station Master of the despatching 
station entered in the carriage forward receipt rates 
as chargeable to the station of destination though it 
is really arate chargeable up to the junction station, 
the Railway Company isnot bound by this entry of 
the Station Master. Ssorurary or State v. NAND 
KISHORE Nag. 236 


Rallways Act (IX of 1890), ss. 68, 112, 113— 
Passenger travelling by higher class on tickets for 
lewer class—Liability to pay excess-fee—Proceedinga 
under s. 118—Whether judicial proceedings—Revi-+ 
sion by High Court—Criminal Procedure Cade 
(det V of 1898), s. 485. 

The intention to defraud is not necessary to enable 
the Railway Administration to proceed under s. 113, 
Railways Act. The section provides a summary 
remedy to recover thecharge incurred by a passen- 


ger together witha penalty and not for the pro- 
secution for an offence, 

A proceeding under s. 113, Railways Act, 
is a judicial proceeding and the High Oourt 


has the power torevise any order passed bya 
Magistrate under s. 113 (4). 

The consequences of travelling by a higher class 
without the permission of a Railway servant under 
s. 68 of the Indian Railways Act are provided for by 
sub-s. (2} of 8. 113 which lays down that if a passenger 
travels or attempts to travel in or on a carriage, or 
by a train, of a higher class than that for which 
he has obtained a pass or purchased a ticket, he 
shall be liable topay, on demand by any Railway 
servant appointed by the Railway Administration 
in this behalf, the excess charge in addition to any 
difference between any fare paid by him and the 
fare payable in respect of such journey as he has 
made. Section 113, cl. (2), is clear and explicit, 
and admits of no implications or exceptions. A 
passenger cannot, therefore, travel by a higher class 


“a safe and unanswerable method for 


- of business holds 
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merely Because there is no accommodation in the 
class for which he holds the ticket. Inre B. G. 
HORNIMAN Bom. 794 
ss. 70, 80,140—Scope of s. 149—Service 
of notice—Limitation Act (IX of 1908), Sch. I, 
Arts. 80, 81—Claim for compensation for non-delivary 
of goods—Starting point of limitation. 

Section 140 of the Railgays Act merely provides 
serving 8 
claim upon the Railway Administration and enacts 
in effect that service upon the agent is service 
upon the company. If the company by its course 
up any particular official, e. g, 
the District Traffic Superintendent as competent 
to deal with claims, then service of notice upon 
such an official must be taken as against the com- 
pany tobe service uponthe company. 

The question whether a particular 
officer is authorised by the Agent to receive such 
notices on his behalf is a question of fact 
to be determined in each case, Agency may be 
proved either by direct evidence of authority, or by a 
course of conduct which in the opinion of the court 
would justify the inference that the subordinate 
official was authorised by the Agent to receive 
notices on his behalf. 

The loss or injury referred to in Art. 30 is the loss 
or injury to the goods and not the loss or injury to 
the consignee. If the defendants wish to take ad- 
vantage of Art. 30 the onusis upon them to prove 
when the loss or injury to the goods actually occur- 
red and that more than one year has elapsed from 
that date. Where the claimis for compensation for 
non-delivery of the goods, the period of limitation 
is to be counted from the time when the goods 
ought to have been delivered, and Art 31, Limita- 
tion Act, applies. If no particular date is specified 
jt must ba determined as amatter of what is rea- 
sonable having regard tothe circumstances of the 
contract, and this criterion must bo applied as much 





ia favour of the plaintiff as in favour of the de- 
fendant. 
A suit under s. 80 of the Railways Act for com- 


pensation for loss may be brought either against 
the company with whom the contract- for carriage 
was directly made or against the Railway Adminis- 
tration on whose railway the loss occurred, If the 
latter course be taken it does not follow that the 
suit isone founded in tort. The suit is founded on 
statutory liability which is attached to the contract 
though that contract be made witha railway other 
than the defendant to the suit. BENGAL & Norra 
Western RAILWAY Co. Lro. v. KAMESHWAR SINGH 


Pat. 813 (b). 


——————-ss, 112, 113. See RAILWAYS Aor, 1890, s. 68 
794 
——8.140. See RalLwaAYS Act, 1890, 5, 70 


813 (b) 
Receiver. 

See O1vIL Proorpure Oops, 1908, s 73 389 (b) 
See Orv Procepure Cops, 1905, O. XXI, R. ae 
28 

See CONTEMPT OF COURT 411 
Mortgage suit—Appointment of Receiver — 

Sale of property in execution of simple money 
decree—Purchaser, whether acquires right to income 
against purchaser under mortgage decreée—Appoint- 

ment of Receiver in mortgage suits —-Linglish Law. 
A obtained a money decree against B and attach- 


_ ed certain properties belonging to B. C, who had a 
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mortgage over some of these properties, sued to 
enforce his mortgage and got a Receiver appointed 
in respect of the mortgaged properties A obtained 
leave to execute his decree against the Receiver and 
purchased ihe properties in execution of his decres. 
D subsequently purchased the properties in execu- 
tion of C's mortgage decree A applied while the 
Receiver's appointment was still in force for payment 
to him ofthe income of the properties realised by 
the Receiver from the date of his purchase ; 

Held, that the effect of the order appointing the 
Receiver was to deprive B of his right to deal with 
the incomeand A didnot, therefore, acquire any 
right to the income by his purchase. 

Per Venkatasubba Rao, J.—The notion is utterly 
wrong, that in England those mortgagees only 
as are entitled toimmediate possession, obtain an 
appointment of Receiver. 

The term “ equitable mortgage” in English Law, 
is of much wider import than under the Transfer 
of Property Act. Ponnu Cuetrian v. SAMBAsIVA 
AYYAR Mad 372 


Registration Act (XVI of 1908), s 17 (d)-~ 
Transfer of Property ActiIV of 1882), s. 59— 
Memorandum of deposit of title-deed—When requires 
registration — Tests 
An equitable mortgage can be created by the 

deposit of title-deeds without any writing whatso- 

ever, but where the title-deeds are handed over 
accompained by a bargain, the terms of the bar- 
gain must prevail, and where the bargain is 
reduced to writing, ib and it alone must determine 

the scope and extent of the security. i 
The real test is not the exact moment at which 

the documents arc handed over, but the 
purpose for which they are handed over, 
and if they are handed over merely for pur- 
poses of inspection and not for the comple- 
tion of the contract,then the terms of any sub- 
sequent document recording the terms of the 
contract must be regarded asthe contract its lf. 

Where the customer of a Bank asked for a 
loan on the security of certain title-deeds which 
he submitted with his proposal for the loan and 
on receiptof a letter from the Bank executed a 
promissory note and a memorandum of deposit 
of title-deeds containing the terms of the bargain 
and the money was thereupon advanced by the 
Bank: . 

Held, thatthe memorandum was not 
record oi a previously completed contract and 
was, therefore, compulsorily registrable. JAIMAL 
SINGH v. PEOPLES BANK or NORTHERN INDIA LTD, 
PESHAWAR Pesh 541 

s. 17 (d). See O. P. Tenancy Law 652 


ss, 23, 87—Document presented for regis- 
tration four months after execution—Sub-Registrar, 
jurisdiction of, to entertain application—Defect, if 
can be cured—Registration of deed presented after 
four months— Presumption against person presenting 
for registration. 

Where a document is presented to the Sub- 
Registrar for registration after the expiry of four 
months from the date ofexecution, the Sub-Regis- 
trar has, under s. 23, Registration Act, no jurisdic- 
tion to entertain the application or to register the 
document, 

Section 87 ofthe Act does not 
presentation is out of time, 


a mere 


apply when the 
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When a document is presented for registration 
after the expiry of four months from date of execu- 
tion, but it is all the same registered, it is for the 
person presenting the dccument to show that the 
days prior to the registration were holidays or that 
the office of the Sub-Registrar was closed. In such 
cases the presumption is against the person present- 
ing the document for registration. Maune Aune DIN 


v MAUNG AUNG Myint Rang. 705 
s. 49—Unregistered deed of partition— 


Admissibility to prove that particular properties 
E were not joint: 

Though an unregistered deed of partition can be 
used to prove mere separation in status, it cannot be 
admitted to prove that the properties ‘had been 
partitioned and that certain debts reslised by one 
of the parties was not a joint debt. KisHan Cuanp 
v. Dina Nata Lah. 487 

s.77—Ex part decree in suit under s, 77— 
Setting aside of decree—Registration, whether 
becomes invalid—Failure to get document registered 
again after fresh decree-—Validity of document 
! Where an ex parte decree passed in a suit under 
s. 77, Registration Act for the compulsory registration 
of a document is set aside, the registration effected 
under the decree stands cancelled automatically and if 
the document is not re-presented for registration 
within the prescribed time after the passing of the 
revised decree the dccument must be deem- 
ed to be unregistered and remains inoperative, 

There is no duty onthe part ofthe defendants in 
a case ofthis nature to get the registration cancel- 
led on the setting aside ofthe ex parte decree and 
no question of estoppel, therefore, arises against 
them. QAMAR GUL Kuan v. MUHAMMAD AKRAM KHAN 

Pesh 384 
$. 87. See REGISTRATION Aor, 1908, s. 23 705 
Religious endowments—Abuse of trust by trustee 

— Adverse possession—Properties vested in idol, 

A mere abuse of trust by the trustee for the time 
being cannot affect the validity of an endowment 
where there is no question about its being a real 
and valid endowment originally : but when the ques- 
tion is whether the endowment is real or fictitious, 
the mode of dealing with it byits donors and suc- 
cessors must be an important matter for considera- 
tion. . 

Properties vested in an idol may be lost by the 
adverse possession of another and the possession 
of an out-and-out purchaser from the manager of 
an idol will be adverse to theidol even if the sale 
be effected for an unauthorised OHATURBHUJ SINGH 
v. SARADA CHARAN GUHA Pat. 157 
Religious Endowments Act (XX 6f 1863). See 

HINDU RELIGIOUS ENDOWMENTS AOT, 

Res judicata. See Agra Tznanoy Act, 1926, s. 





: 265 (1) 142 
Restitution of conjugal rights. See Otvin 
PROOEDURE Cope, 1908,O XXT' r. 32 (3) 713 


Review. See LIMITATION Act, 1905, SoN. I, Arr, 182 (5) 
175 (b) 
Sale of Goods Act (IIl of 1930), s. 37 (3)— Tender 
of goods mixed with goods of different description 
—Buyer’s right to reject—Entire repudiation 
of contract— Belated plea that goods are not according 
to contract — Maintainability — Contract—Antiei- 
patory breach—Election to keep contract alive— 
LEffect—Instalment contract—Dvwvisibility—Question 
of fact. ar a N 
Where the seller delivers to the buyer goods he 
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e 

had contracted to sell mixed with goods of a 
different description, the buyer may reject the 
whole. Butif the buyer does not reject the goodg¢ 
on this ground ut repudiates the contrast al- 
together if is not open to him after the 
time for the delivery has expired to raise the 
belated plea that the goods were not according 
to the contract. . 

Whether a repudiation of one instalment isa 
repudiation of the whole contract and absolves the 
sellers from the duty to tender the remaining 
instalments is a matter of fact in each case 

Where the buyer repudiates an instalment and 
the seller instead of treating the whole contraot 
as repudiated elects to keep the contract alive 
so faras the remaining instalments are concerned, 
he preserves the contract alive for benefit of the 
ther party aswell He remains subject to all his 
own obligations. N. K. N. Ramigrv. S. S RAMUDU 


AYYAR Mad. 632 
Second appeal. 
See MALICIOUS PROSECUTION ` 231 
See Torts 58 


Solicitors’ llen—Costs— Set off—Cross-claims be~- 
tween parties to the same suit—Whether _ set-off 
can be allowed irrespective of Solicitors’ lien— 
Attorney's lien—Discretion. 

In the case of cross-claims between parties to the 
same suit, they can be allowed to be set-off one 
against the other, without regard to the solicitor's 
lien for costs.. In India the question whether an 
attorney's lien should or should not be allowed to 
intercept a set-off between the parties to u suit, is 
a matter of discretion. VALLABADAS Muti v. 
PRANSHANKAR Bom. 406 
Special tribunais—Fimality of decision. 

Where jurisdiction to decide a question has been 
conferred by Statute upon what may be called a 
“domestic tribunal” that tribunal has jurisdiction to 
decide rightly or to deeide wrongly. The decision of 
such a tribunal must be final lf it were found that 
persons who have a power of this description have in 
the course of their enquiry disregarded the procedure 
by the Statute incumbent upon them, then the court 
might interfere. But if they have followed that 
procedure correctly, court has no power to interfere 
and must accept their decision. ABRAHAM REUBEN 
v. KARAOHI MUNICIPALITY Sind 768 


Specific Relief Act (lof 1877), ss. 14 to 17— 
Specific performance of part—Divisibility of con- 
tract—Question of fact—Ss. 14 to 17, whether ex- 
haustive—Bona fide purchaser for value—Burden of 
proof—Omission to make enquiry, effect of. 

Where a person claimsto be a transferee for 
value without notice of the original contract the 
burden lies upon him to prove that he fulfils that 
character. And if hemakes no enquiry - he cannot 
claim to be a transferee without notice, 

The question whether acontract is divisible or 
not forthe purposesof enforcing specific perform- 
ance depends on the facts and circumstances of 
each particular case andthe question is essentially 
a question of fact. 


Sections 14 to 17 of the Specific Relief Act 
constitute a complete Code so far as specific 
performance of part of a ‘contract is concerned. 


Where certain persons acting as agents of five 
other persons entered into a contract of sale of the 
shares of the latter and though the agents had 
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acted in excess of their authority, three of the 
eprincipals ratified the agreement : 

Held, that the contract wasa divisible one and 
could be specifically enforced ase regards the shares 
of those who had ratified the agreement, HARENDRA 
OHANDRA Das v NANDA Lat Roy Cal 708 

s 39. See Court Frs Aor, 1870, s. 7 (iv) (0) 
798 





————- ss, 39, 41. See Contract Act, 1872, s. 11 5 
15 
S 42—Criminal Procedure Code (Act V 
of 1898), s. 146—Attachment of property and 
appointment of Receiver by Magistrate—Suit for 
mere declaration, maintainability of. 

Where property has been attached by the Magis- 
trate, and a Receiver has been appointed under the 
provisions of 8. 146 (2) of the Criminal Procedure 

*Code, it must be taken that it isin custodia legis 
and a person who claims title to the property can 
maintain a suit for mere declaration of title without 

a prayer for possession. MOHAMMAD HABIT Kuan v. 

BADI-UL-ZAMAN Lah, 443 

————S, 42—Suit for declaration of title to share 

in joint property without prayer for possession or 

partition—Maintainability. 

A suit for mere declaration of title toashare in 
joint property and for an injunction against the 
defendants is not maintainable without a prayer for 
joint possession or a prayer for partition, if the 
defendants are in actual possession. ATMA RAM v. 
Gopgu Ram Lah. 409 

. Stamp Act (lI of 1899), Sch.1, Arts.15, 40, 57. 

See Court Fres Aor, 1870, Scs. H, Art, 6 301 

—ss. 35, 36—Instrument not duly stamped— 

Admission of, in evidence, as acknowledgment— 

Appellate Court, if can interfere—Limitation 

Act (IX of 1908), s. 19. 

In accordance with the provisions of s, 35 of the 
Stamp Act, an instrument not duly stamped cannot 
be admitted in evidence for any purpose whatsoever, 
But it is not concerned with the use to which a 
document not duly stamped is put, once it is ad- 
mitted. i 

Where the trial Court, holding that a promissory 
note was inadmissible in evidence not being 
duly stamped as such, nevertheless admitted 
itin evidence as a validly stamped acknowledg- 
ment under s 190f the Limitation Act: 

Held, that the Appellate Court was debarred 
under s. 36 of the Stamp Act from interfering inthe 
matter. Rup Cuanp v. BELI Raw Lak, 569 
Succession Act (XXXIX of 1925), s. 9O—After- 

acquired property, if passes, 

Unless there are expressions in the will to indicate 
a contrary intention it must be presumed that the 
testator intended to dispose ofall his property exist- 
ing at his death, and a description of the property 
as that which the testator “now” owns or occupies, 
prima facie doesnot, show such a contrary intention 
as to exclude after acquired property of the specified 








nature. Ranaoo v. HARISA Nag. 150 
—— sS. 124, See HINDU Law 327 
——s 172. See Wi- 650 


s. 263—Probate—Application for revocation 

—Value of subject matter —Appeal—Jurisdiction— 
Bombay Civil Courts Act (XIV of 1869), s. 28 A. 

The subject-matter for purposes of jurisdiction 
of an application for revocation of a probate 
which aims at andwillresult in the cancellation 
of the whole probate extends over the whole pro- 
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perty comprised in the probate and is not tho value - 
of the interest of the applicant in the property. 
RaMcopaL HAJARIMAL MARWADI V, JAITUNBAI YASINBHAT 
: Bom 575 (b) 
Suit for partition See COURT FEES 175 (a) 
Suits Valuation Act (VII of 1887), 5. 8—Court 

Fees Act (VII of 1870), s.7 (ivj—Valuation of suit 

contested—Determination of value by  court— 

Plaintiff, if can overvalue or undervalue suit to 

choose forum. 

Where the valuation of a suit for purposes 
of jurisdiction is contested, the value must be 
determined by the court; and where the valu- 
ation can be ascertained correctly, the plaintiff 
cannot be allowed to put an arbitrary value upon 
his claim, nor can he be allowed to overvalue or 
undervalue his claim with a view to choose his 
forum. 

The Suits Valuation Act and the Court Fees Act 
are purely fiscal enactments and they have no 
bearing on the question as to which isthe proper 
court for the institution of the suit having re- 
gard tothe value of the property. Inayat HUSAIN v. 
BASHIR AHMAD All 141 
Survey Officer, rower of, to decide question of 

title. See MADRAS SURVEY AND BOUNDARIES AOT, 1897, 

ss. 11, 12, 13 307 
Torts—Damages—Assessment —Matters relating to 

adequacy of damages—Second _appeal—Plaintiff 

provoking defendants’ conduct -Whether entitled to 
exemplary damages—Status and position of aggrieved 
party to be specifically pleaded. 

Matters relating to the adequacy of damages are 
usually questions offact and ordinarily no second 
appeal will lie. But a finding of fact may be vitiated 
in special circumstances by matters which raise 
questions of law, anda mistake in the principle 
of assessment which has materially affected the 
compensation goes to vitiate the award. 

A plaintiff who has provoked the defendants’ con- 
duct by his own, is not entitled to exemplary 
damages. 

Special damages are those which can be laid and 
proved in terms of figures, General damages are 
those which cannot bestated in money or money's worth, 
Special damages have to be specifically proved. 
Bodily and mental suffering, lossof reputation fall 
under the class of general damages. 

Matters that go to aggravate the damages, for in- 
stance, status and position, must be pleaded speci- 
fically. GANGADHAR V. VISHWANATH Nag. 58 
Trade mark — Passing off —Plambijf's duty to prove 

exclusive right—Injunction, granting of. 

The plaintiffs who had been selling curry powder 
in England under the name of “ Madras Curry 
Powder “and whose powder had obtained consider- 
able reputation in England sued to restrain the 
defendants from selling curry powder manufactur- 
ed by the latter, in England under the name of 
‘Madras Curry Powder’ in packages designed and 
labelled like those of the plaintiffs : 

Held, that it was incumbent on the plaintiffs to 
prove, before the questicn of passing off could be 
considered, that they had acquired a rightto the 
exclusive use of the name ‘Madras Ourry Powder’ 
with regard to the goods manufactured in their 
business. 

Held, further, on the evidence, that the plaintiffs 
had failed tu prove an exclusive right to the name 
of ‘Madras Ourry Powder’, 


jani 
Trade mark—concld. 


` Whilst it is true thata court can iesus an injunc- 
tion against persons within its jurisdiction restrain- 
ing them from doing acts outside the jurisdiction, 
it will not doso unless that remedy is likely to be 
an effective one. P. VENKATACHALAM v. RAJAGOPAL 
NATDU Mad. 660 
Transfer of Property Act (IV 011882), s 6 (e)— 

Transfer of land with right to mesne profits already 

accrued due—Validity of transfer—‘Mere’, meaning 


of. 

Where along with the land the right to recover 
mesne profits of the land which have already accrued 
due are sold, the subject-matter of the sale is not a 
‘mere’ right to sue. Section 6 (e), Transfer of Property 
Act will not apply to such a sale and the transaction 
will not be illegal. 

The word ‘mere’, in s 6 (e) means ‘bare’, SHANKARAPPA 
v. KHATUMBI Bom. 488 

S. 839—Right of maintenance from profits of 
particular village—~Applicability of section—Bona 
fide transferee for value 

Section 39, Transfer of Property Act, applies to 
the case of a person having a right to receive a part of 
his maintenance allowance from the profits of a 
particular village, and the right cannot be enforced 
againsta bona fide transferee for valuable considera- 
tion. Kesno Prasan v. Upper INDIA BANK Lrp. 

Oudh 474 
s. 52—Doctrine of lis pendens, wkether 
applicable to involuntary sales. 

A sale in execution pending a suit for declaration 
by the sons of the judgment-debtor that the proper- 
ty attached is not liableto be attached in execution 
of the decree against their father will be affected by 
the rule of lis pendens, GHULAM MOHAMMAD V SANSAR 
OHAND Lah. 448 


——s. 55 (4) (b)—Amount left by vendor with 
vendee for payment to previous creditors—W hether 
portion of ‘unpaid purchase-money'—Limitation 
Act (IX. of 1908), Sch. I, Art, 188—Applicability— 
Cause of action, when arises. 

Where a sum of money is left with the vendes under 
a sale-deed by the vendors for, the purpose of satisfy- 
ing the claims of certain previous creditors of the 
vendors, this is a portion of the ‘unpaid purchase- 
money’ within the meaning of s.55 (4)(b), Transfer 
of Property Act, and the vendor is entitled tu a charge 
upon the property sold for this amount of the unpaid 
purchase-money that has remained in the hands of the 
vendee and Art. 132, Limitation Act, governs a suit 
to recover such amount. 

In a case of this nature the vendor can sue for 
recovery of the money reserved if the vendee makes 
default. It is not necessary to give a cause of action 
to the vendor that he must pay the creditors DAULAT 
Ram v INDARJIT Oudh 468 


—§\— 88. 58 (d), 68 (a) (¢)—Usufructuary mort- 
gage —Delivery of possession along with execution 
--Necessity of-—Amendment of Transfer of Property 
Act in 1929—Mortgage of 1918—Applicability of 
amended Act—Morigage—Intention that mortgagee 
should be able to realize mortgage money on failure 
to get possession—Competency of mortgagee to sue 
for decree for sale. 

In the case of a usufructuary mortgage, it is not 
necessary that delivery of possession should ac- 
company the execution of the deed. The require- 
ments of law will be satisfied if the mortgagor 
delivers such possession to the mortgagee as the 
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Transfer of Property Act—contd: pS 
mortgaged property is capable óf on the date of 
the mortgage. 

The Transfer of Property Amending Act of 1929 
does not govern transactions entered into and rights 
and liabilites created before the passing of the Act. 
The rights of a usufructuary mortgagee, whose 
mortgage was executed in 1918, are to be determined 
with Leese to the law as it stood before the Amend - 
ing Act. 

Where according to the terms of the personal 
covenant and of a mortgage deed, the intention is 
clear that the mortgagee should be able to realize 
his mortgage money from the property mortgaged 
in the event of the mortgagor failing to secure the 
mortgagee in possession of the security, it is open 
to the mortgagee to sue for a decree for sale of 
the mortgaged property, RAM, KHILAWAN v. GHULAM 
Hasan Oudh 464° 
——-8. 59. ; 

See JIvIDENCE Aor, 1872, s. 68 proviso 

See PRovINOIAL INSOLVENCY Act, 1920, ss. 53, x 

01 

541 

of title-deeds— 
both 
constitutes—Place of 


See REGISTRATION Aor, 1908, 8.17 (d) 

s.59—Mortgage by deposit 

Title-deeds in custody of solicitor acting for 

parties—Delivery, what 

delivery. 

Where a solicitor who was acting for A as well as 
Bhad in his possession in his office at Calcutta 
title-deeds of certain properties belonging to A whc 
resided outside Oalcutta and A after borrowing a 
loan from B delivered outside Oalcutta to the 
solicitor’s assistant a conveyance and a memorandum 
of deposit of the title-deeds and the assistant took 
them to his employer to be kept at Calcutta: 

Held, (4) that even if there was a delivery to the 
solicitor in Calcutta there was nothing to show thag 
the delivery was made to him as agent of B, nor 
that it was with intent to create a security; 

(it) that the delivery of title-deeds did not take 
place in Oalcutta. SURAJMULL v. Gopreram Cal, 257 
—— s. 67— Mortgage — Combination of 

usufructuary and simple morigage—Rent note by 

guardian—Suit to recover mortgage amount— 

Liability of minor. 

Where A advanced money to the guardian of a 
minor on a mortgage, usufructuary in form but con- 
taining a clause directing profits to be applied 
towards satisfying interest and the balance if any 
towards the principal, and the deed also provided 
that if principal ani interest be not paid within 
five years the property should besold to A, and on 
the same date as the mortgage deed, the guardian 
and his brother executed a rent note for the property 
but neither paid rent nor delivered possession of 
property to A: 

Held, ina suit by A after the expiry of five years 
for recovery of the mortgage amount that the plaintiff 
was entitled to recover the mortgage amount with 
interest. 

When an instrument of mortgage gives a right 


‘to possession and also contains a covenant to pay,thus 


presenting a combination of a usufructuary and a simple 
mortgage, the two rights are independent and the 
mortgagee may sue for sake although he may have 
given up possession, and the right accrues immediate- 
ly after the due date is passed. Pinro v. NARAYAN 
MALHARI MALI Bom. 471 
s. 68 (a) (C). See TRANSFER OF PROPERTY 
Aot, 1882, s. 58 (d) 464 
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e 
-6. 75. See MORTGAGE 811 
8. 82—Morigagee purchasing part of mort- 
* gaged property—Extinguishment of debt pro tanto— 

S. 82, applicability of, to Punjab. 

When a mortgagee buys at auction, or privately 
the equity of redemption in apart of the mortgaged 
property, such purchase has the effect of discharging 
and extinguishing that portién of the mortgage debt 
which was chargeable onthe property purchased 
by him, that is to say, the portion of the debt which 
bears the same ratio to the whole amount of the 
debt asthe value ofthe property comprised in the 
mortgage, 

Section 82, Transfer of Property Act, lays down a 
general principle applicable to mortgages, which 
must be held to bein force in the Punjab. Gran 
SINGA v. ATMA RAM Lah. 596 
-~ — 8. 92. See MORTGAGE 91 (b) 

s. 92—Mortgage-decree — Auction-purchaser 

—Subsequent mortgagee not impleaded in suit by 





prior mortgagee—Plea of paramount title by 
auction-purchaser—Suit for redemption by 
successor-in-title of mortgagor after paying off 


subsequent mortgagee—Whether  auction-purchaser 

can resist suit on ground of successor-in-title 

being volunteer—Mortgagor redeeming subsequent 
morigage after final decree—Right to redeem prior 
mortgage 

Where instead of relying upon his position as 
holder of the equity of redemption, an auction-pur- 
chaser ina sale in pursuance ofa mortgage-decree, 
pleads paramount title ina suit by the subsequent 
mortgagee, who had not been impleaded in the suit 
by the prior mortgagee, it isnot open tohim, in a 
subsequent suitby the successor-in-title of the 
mortgagor who has satisfied the subsequent mort- 
gagee's claim, to plead that the successor-in-title 
was a volunteer. 

A mortgagor against whom a final decree has 
been passed can byredeeming a subsequent mort- 
gage obtain a right to redeem a prior mortgage. 
LAKHMIOHAND V, JANARDHAN i Nag.1 
———s, 95. See MorTaLGE 91 () 


ss. 106, 110—Lease—Notice to quit— 
Validity—Notice expiring with end of a month, 
meaning of—Section 110, application of. 

The respondents became tenants of the appellants 
under a lease of certain premises dated the 29th 
June, 1921, expressed to be “from the first day of 
June, 1921 forthe term of four years thence next 
ensuing.” Then there followed this provision with 
regard tothe payment of rent :— 

“Yielding and paying therefor the clear monthly 
rent of sum of Rupees One thousand such rent to 
be paid onor before the seventh day of the month 
succeeding the month for which it is due.” 

The respondents continued as tenants after the 
expiry of the term and on February 1, 1928, they 
gave one month's clear notice to take effect from 
the date of the notice, that is to say, February 1: 

Held, that under s. 110, the first day of June 1921 
should be excluded from the term and the Ist of 
June, 1925 should beincluded, and the lease there; 
fore expired at midnight on the Ist of June, 1925 
aud consequently the notice given on February 1, 
1928, was a notice which in the languageof s. 106 
expired with the end of the month of the tenancy 
and was a valid notice, 

Held, further, that the provision relating to the 
payment of rent was not an agreement excluding the 
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operation of s. 110, Transfer of Property Act. 
Section 110 applies in the absence of an express 
agreement tothe contrary. Brnoy Krisuna Das v. 
SALSICCIONI P. C. 514 — 
Transfer of Property Act (XXXIX of 1929), ss. 

58 (d), 67—Applicability to the Punjab. 

Though the amended Transfer of Property Act of 
1929, isnot in force in the Punjab the general 
principles laid down therein are now applicable 
MOHAMMAD ABDULLAH v. MOHAMMAD Yasin Lah 377 
Under-proprietary rights—Land  confiscated— 

Lord Canning's proclamation of 1858—Principles of 

restoration—-Oudh Sub-Setilement Act (XXVI of 

1886), Sch. I, r. 10~Under-proprietary rights, how to 

be established—Claim to under-proprietary rights— 

Jurisdiction of Civil Courts, 

It is only when under-proprietary rights were 
held by a person atthe time of confiscation of an 
estate, that the principle involving restoration of 
under-proprietary rights in case of confiscation 
under Lord Canning’s proclamation of 1858, will 
apply. 

_ Where full proprietary rights were held at that 
time bya person no question of restoration of under- 
proprietary rights arises 

One of the conditions laid down in r. 10 of the 
rules in the schedule attached to Act XXVI of 
1866, necessary to establish under-proprietary title 
is that the land in question had been held by the 
claimant or his ancestors as sir or mnankar when 
they were in proprietary possession 

Olaims for sub-settlement or for under-proprie- 
tary rights can now be entertained and decided by 


the civil Courts of the Province of Oudh 
regardless of the fact that suchclaims were not 
recognized by the settlement court, Where the 


settlement courts had expressly left the question 
of under-proprietary rights in the abadi lands open 
for decision afterwards, itis open to a party to 
establish the under-proprietary rights in a civil 
Court. JAMWANTI Kunwar v., OHETAN Das 
Oudh 706 
U., P,Land Revenue Act (II! of 1901), ss. 32 (e) 
44—Entry in register under s. 82 (e)—Surt to 
challenge entry and establish ‘occupancy right— 

Maintainability. 

Entries made in a register under s. 32 (e) of the 
U.P. Land Revenue Act cannot be challenged by 
way ofsuitin thecivil court. Such entries relate 
to persons cultivating or occupying the land and the 
final decisions in such cases rest with the revenue 
authorities. SARBATI v. ZAMINPAL All. 87 
U. P. Municipalities Act (II of 1916), s.2 (7) 

128 (1) (Ix)—Person discharging duties as 

Subordinate Judge—Whether can besaid to be 

“carrying on business—Subordinate Judge living 

in Cantonment area—Whether liable for tax on 

inhabitants under the Act. 

A person who is discharging the duties of his office 
as Subordinate Judge cannot be said to be “carrying 
on business” within the municipal area, within the 
meaning of s.2 (7), U.P, Municipalties Act, and he 
is not liable to tax on inhabitants unders. 128 (1) (iz) 
of the Act if he resides in the Cantonment and not in 
the municipal area. GAURI SHANKAR VARMA v. 
MUNICIPAL BOARD, SITAPUR Oudh 737 F.B. 
Wakf, See MUHAMMADAN Law 501 
Will—Construction—Absolute estate to daughier— 

Alienation—Female heirs’ right to contest alienation. 

A female has no right to contest an alienation by 


onan veray rE 
Jale INDIAN GASiS, [1033 
Will—contd. Will—contd. : i 
4 d e 
another female unless she is an immediate Where a person on the-eve of a journey executed 
heir and the alienor possessed a limited estate. a will which opened as follows:. “I am going to 
FATEH ALAM V. GULAM SARWAR * Lak. 270 ` Delhi for the Darbar, therefore, I am writing thee 


Construction—Abselute or limited estate— 
Guiding principles of construction—Presumption 
that whole interest was conferred. 

Where- property is bequeathed to any person, he. 
is entitled tothe whole interest of the testator 
therein, unless it: appears fromthe will that only 
a restricted interest owas intended for him 

It iga very good-mode of construing . an in- 
strument to take a man's own words when the mean- 
ing appears doubtful ; it isa good mode, 
at his meaning to-see what -he himself thought he 
had done. 

A giftfor life with a general power of appoint- 
ment should be construed to amount toa gift ofan 
absolute estate, 

Where a testator gives the devisee a general 
power of transfer and the liberty to appoint his or 
her successor the devisee gets an absolute estate. 
RAMESHWLR BAKHSH SINGH V, BALRAJ Kuar 

ih Oudh 199 


given by. executant, 


e 
wi 


Construction—N ame 
whether to be considered. 
Although the mere name or title of a document is 

not a safe guide to the determination of the character 

-of the writing, the title as is given -by the executant 

to his writing cannot be eliminated from considera- 

tion, Rangoo v., HARISA Nag. 150 
Construction— Profits accrued during life-time 

of testator—Legatee's right to claim—Succession 

Act (XXXIX of 1925), s. 95. 

One of the rules of construction of a will is that 
where property is bequeathed to any person he is 
entitled to the whole interest of the testator therein 








unless it appears from the will that only a re- 
stricted interest was intended for him, Where it 
does not appear from a will that only a restricted 


interest was intendedto be conferred by the testator 
upon a certain person, heis entitled to the whole 
interest of the testator and can, therefore, claim in 
a suit for profits unders 108 (15), Oudh Rent Act, the 
share of profits which had become due to the testa- 
tor in his life-time SHAMBHU FATAN v. BADRI 
NARAIN : Oudh 261 
Construction — Testatrix appointing execut- 
or and giving him power to spend entire income— 
Interest of executor—Succession Act (XXXIX of 
1925), s. 172—Prohibition against alienation—V alr- 
dity, ; p 
A ill recited thatthe testatrix was maintaining 
A and intended to maintain him in future and she 
appointed him executor ofall her property and 
authorised him to spend all the income of the prop- 
' erty for his own benefit provided he did not turn 
out to be of immoral character and stated that in 
cage he turned out to be so, one of “her properties 
was to be sold and a temple to be built in the 
other : < 4 

Held, . that the intention of the testatrix was to 
give and she did give the income of her estate to A, 
and under 3.172, Succession Act, the estate belong- 
ed to him. 

Held, further, that the prohibition against aliena- 
tion contained in the will was bad in law as it .was 
inconsistent with the interest actually given. 
Mannu LAL v. LACHEMAN Das Lah. 650 

Contingent will—Will made on the eve of 
journey — Whether revoked on safe return—Construc- 
tion of words used. 





of getting: 


following conditiong about my property. I hope that 
by the grace of God such an occassion will not arise, ` 
but strange is the course of time ”- i 

Held, that though the testatér’s contemplated 
journey was the occasion @nd probably the reason of 
his making the will, there was nothing in the words 
used by him to indicate that the will was to cease 
automatically to be operative on his return, and that 
these words didnot make the will a ‘contingent’, one. 
JAGANNATH Rao DANI v. RAM BHAROSA P.C. 520 (b) 
Genuineness—Burden of proof of souni mind ` 

— Legatee taking benefit, 

Generally. speaking the law presumes sanity in the 
testator and where a will is not challenged, it is 
enough for the purpose of establishing the will, 
that it was duly executed by the testator that he 
was not a minor, ‘and was otherwise capable of 
making a will under the law: by which he was 
governed. 5 

lf the teslator's sanity is disputed, the burden 
of proof lies upon the person propounding the will 
to prove affirmatively that the testator was of sound 
mind at the date of its execution, and that he 
knew, understood and approved of its contents. 

If the insanity of the testator before the date of 
the will is once established, the burden of proof 
lies on the person propounding the will to show thab 
it was made after the testator’s recovery or during 
a lucid interval. If it isnot established, or habitual 
insanity does notexist, the burden of proving actual 
insanity at the date of the execution of the will shifts 
to the person impeaching the will. 

lf the person ypropounding the will takes an 
appreciable benefit under it, that is an element of 
suspicion, of moreor less weight according to the 
facts of each case, and the burden lies upon him to 
show that it is the will of the testator, and no 
probate can issue unless the court is satisfied that 
the person propounding the will has led sufficient 
evidence which on aclose and careful examination 
removes that suspicion. The same rule also applies 
to other circumstances which create suspicion in: the 
mind of the court. i 

If there is sufficient evidence to displace the 
suspicion, and the will has been made and is 
apparently in proper form, and the evidence of the 
attesting witnesses is trustworthy, it does not lie 
in the mouth of any party to say that the testator 
ought not to have made such a will, and to attempt 
to re-create another for him. 

In order that a will may be found good itis not , 
necessary thatthe téstator should have been in 
perfect state of health and that his mind should have 
‘been so clear as to enable him to give complicated 
instructions for his will. It is sufficient, if, when 
the will was read out to him and explained to him 
or also when he reads it himself he was capable of 
understanding that his instructions in the main 
had been carried out. GANPATRAO V. VASANTRAO 

- Bom. 747 (b 


——— Gift. over, repugnant to absolute estate— 
Validity. . : 
A gift over must be rejected as repugnant toan 

absolute estate conferred. RAMESHWAR BAKHSH SINGH 

v. BALRAJ KUAR Oudh 199 


— ‘Ikrarnama,' ‘malik mustaqil’ ‘imlak’, 
‘rasnashin’ and ‘janashin’, meanings of. 
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Wili—coneld. ~ 7 aoe ee 
e 
. The word “ikrarnama” literally means a deed 
of declaration: Ba agi ` 
Where a testator says that he has made his wife 
‘malik mustaqil’ (permanent owner) and that she has 
and will have the same ‘ikhtmrat malikana’ (pro- 


` prietary powers) as the testator himself has, an abso- 


- fute estate should be deemed tobe 2onferred. 

The word “ imlak": mgans “ property owned”. 
The words “ landed property ` do not fully convey 
its meaning in English. 

‘Rasnashin’ and ‘janashin' are words of Persian 

language and though ‘they are frequently used in 
documents written inthe Indian vernacular Urdu 


they retain the same meaning as they convey in- 


Persian. The most appropriate equivalents in which 
they can be rendered for the purposes of the trans- 
lation are “ successor’ and “locum tenens.” 
RAMESHWAR BAKHSH SINGH V. BALRAJ KUAR 

Oudh 199 


Personal law of devise, whether overrides 
wishes of testator. 
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Wlil—concld. 


The lawof inheritance applicable to a devisee will 
have its course in spite of the wishes of the testator to 
the contrary. RAMBSHWAR BAKHSH Sinan v. BALRAJ 
KUAR Oudh 199 
————Umeertainty of subject-matter—Validity of 


gift. 

A gift over becomes void for uncertainty in the 
subject-matter of the gift. RAMESHWAR BAKHSH 
Sıxan v, BALRAJ KUAR Oudh 199 


WORDS AND PHRASES:— ; 
Bapkl Jaldad, meaning of. See Ouetomary Law 3 
48 
SURVEY AND 


Boundary dispute. See MADRAS 
07 


BOUNDARIES Act, 1897, ss, 11, 12, 13 


3 
Ikrarnama, See WILL 1 
Imlak. See WILL 1 
Janashin, meaning of, See Will 1 
Malik mustaqil. See Wiru I 

1 


99 
99 
99 
99 
Rasnashin. See WILL 99 
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THE NEW YEAR. 


The New Year is bound to be one of the most eventful and memorable years 
e in the annals of the history of India. The political conditions have reached sucha 
stage that a constitution recognising India’s right to govern itself is sure to come into 
existence, however much it may be hedged in by safeguards to protect the interests 
of Britain. Our laws and customs are changing with astonishing rapidity, 
Several legislative measures relating to the constitution and courts—Federal and 
Provincial—will have to be introduced. Several Acts may have to be amended, 
Measures may have to be enacted for getting rid of old customs and usages,which have 
not only outlived their ages and become unfit for our present social conditions 
but stand in the way of our national progress. The process of constructive 
work has in fact already begun. The Ohild Marriage Restraint Act has come into 
operation, The Hindu Dissolution of Marriage Bill and the Anti- Untouchability Bill 
are engrossing the attention of the public. At this time how can we afford to 
forget these inspiring lines in which one of our ancestors has impressed upon ug 
our duty to our country :— 


“Tn this cycle of births and deaths many are born and re-born, but he alone ig 
really born by whose birth his nation is uplifted.” pp 

We fesl that we shall be doing some service to our country by inviting 
opinions and criticisms on the various legislative measures that are being 
introduced in the Legislatures so as to give an opportunity to the public to hear the 
argumente, both pros and cons, on the important legal and social topics of the day 
and by placing our columns et the disposal of the learned members of the Bar to 
giye an opportunity to them to bring to the noticeof the public defects in pur 
lawa and customs which have to be remedied. With this object in view we pro- 
pose to deyote some pages of our journal for the publication of articles on matters 
affecting our new constitution, on the legislative measures that are being in. 
troduced and on other matters which are of interest to the legal profession. ao 

We trust our subscribers and other members of the legal profession will 
appreciate this idea and give the benefit of their vast learning and experience to 
the public in general and to their brothers of the profession in particular, by sending 
us well concidered articles on topics suggested by ue or on which they may wish to 
express their views. 

We wish our subscribers and the members of the Bench and the Bar a 
happy and prosperous New year, 


ence aa ana 
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Our New Scheme. 


In accordance with the announcement 
made in the previous page our Editors 
will place before the public certain ques- 
tions in controversy (together with the 
scope and extent of the subject) and would 
invite the legal profession to offer 
their opinions on them. The Editors will 
select the best 2 essays and the next 
2 best. These 4 willbe serially printed 
in Indian Cases under the contributors’ 
names. 

Asit is not our desire to evoke compe- 
tition among writersno prizes or such 
like temptations are offered. But by way 
of encouragement, the contributors of the 
Ist best two articles, will be supplied 
Indian Cases free for one year if they are 
not already subscribers of Indian Cases 
and if they are already subscribers of Indian 
Cases, then other legal books worth Rs. 35 
selected by them will be supplied. For the 
next best two, Indian Oases will be supplied 


free for half year or books worth 
Ra, 15. There is no objection if more 
than one copy of the same book is 


ordered. 

A subject will be suggested by us and 
a date willbe fixed about a month there- 
after within which the essays should 
reach our Office. We shall also suggest 
wherever necessary and possible, books 
which may be helpful in writing the 
essays. 

It is further intended to perpetuate 


Notes and 


Hindu Law of Adoption: A Con- 
flict set at rest. 

The extremely vexed question whether 
under the Mayukba School of Hindu Law 
the widow of an undivided co-parcener, 
can make an adoption without the express 
authority of her husbard and without the 
consent of the surviving co-parceners 
has been set at rest once for all by 
the Privy Oouncil in Bhimabhai v. 
Gurunathagouda decided on the 4th 
November, 1932, (141 I. 0.{9) In Rakhmabai 
v. Radhabai (5 Bom. H. O. R, 181) it was 
decided in 1868 that the widow had such 
power, but in a later case, Ramji v. Ghamau 
(1879, 6 Bom. 498) it was held that if she 
had no express authority she could not 
adopt without the consent of the surviving 
co-parceners. These cases were considered 
by the Judicial Committee in Yadao v, 


. year by a scheme of awarding medals 
‘follows:— 


the reputation of the best writer of the 
as 


After the close of the year we shall 
invite our subserfbers to select the best 
writer from among the contributors of the ` 
year. Only subscribers of Indian Cases, 
excepting the writers themselves, will have 
aright of vote. Every subscriber is to 
suggest only one name. The writer who 
gets the msximum number of votes will 
be awarded a medal, His name 
will be announced, with a short life 
sketch if possible, in Indian Oases tand his 
name will be inscribed on a board hung 
in the Indian Oases office as the medalist 
for the year, 

Some suggestions for writers :— 

1. The articles should be sent typed. 

2. Type on one side of the paper 
only. 

3. 24 foolscap sheets typed on Remington 
Typewriter No. 12 with double spacing 
are almost equal to one page of Indian 
Oases. 

4, Whenever an amendment in an existing 
Act is suggested by the writer, the sugges- 
tion should be in the form of a bill (eee 
Gazatte of India Part IV any iseus), 

5. Whenever a new Act is proposed, 
Peosedase as in 4 above should be follow- 
a 
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Namdeo (64 I. O. 536; 48 I, A. 513) and 
ever since, there has been a keen conflict of 
opinion on the question whether the Privy 
Council had overruled Ramji v. Ghamau 
in Yadao's case, The matter was referred 
to a Full Bench in Ishwar Dadu v. Gajabhat 
(96 I.O. 712; 50 Bom, 468) and the Full Bench 
held thatRamj1's case had not been overruled. 
Now we have an express decision of the 
Privy Council that “Ramji v. Ghamau was 
overruled by the Beard in Yadao v. Namdeo 
and that the opposite view taken by the 
Full Bench of the High Court at Bombay 
in Ishwar Dadu v. Gajabhai is wrong.” 
The widow's power has thus been finally 
upheld. 

Another point of some importance relat- 
ing to adoption has also been decided in 
thiscase. A widow cannot adopt after the 
death of the last surviving co-parcener 
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and the vesting of the estate in his widow 
or heir, Their Lordships have defined the 
gcope of the rule by laying down 
that the eule is applicable only to cases 
where the estate has vested in the widow 
or heir of a person who was the sole surviving 
co-percener at the time of his death. If, 
for instance, a person who*was the sole 
surviving co-parcener at the time of the 
death of the widow's husband adopts a son 
and the estate descends to the son by 
survivorship the rule does not apply and 
me widow's power to adopt is not at an 
end. 

The decision also reveals a somewhat 
curious result of the doctrine of divesting of 
estate, namely, that the power of the widow of 
a co-parcener to adopt may subsist even after 
the estate had vested in a surviving co- 
parcener and the power of the widow of the 
latter had come to an end by the vesting 
of the estate in another. We awsit with 
interest to see how this decision will be re- 
ceived in India, 

The Chinnakimedi Case. 

Judgment has also been pronounced by 
the Judicial Committee in the Chinnakt- 
medi Zemindari case—Nanda Mani Ananga 
Bhuria Deo v. Suseela Mala Paita Mahadevi 
(1st November 1932),[ 1411, O. 1). ThejJ udicial 
Oommittee have reversed the decision of the 
Madras High Oourt and held that the 
claimant to the estate was a legitimate son of 
the deceasei cemindar. Ouricusly enough, 
the Board has taken upon if in this casa the 
responsibility of differing from the High 
Oourt of India in the interpretation of 
purely vernacular terms such as ‘Jhora’, and 
‘Phool Mahadevi’, upon which one would 
naturslly expect the Judges ofthe Indian 
High Oourts to be batter informei, 

This decision, by the way, affirms the pro- 
position that a minor is not bound by any 
acquiescence cn the part of his guardian, 
though it may be a piece of evidence against 
him and that how far it militates against the 
minor is a question dependent on ths facts 
of each case. 

Redemption by Co-mortgayor. 

An important question relating to re- 
demption of mortgages which does not 
seem to be covered by any clear and direct 
authority was recently raised before the 
Allahabad High Oourt in Jauhari Lal v, 
Tunday (141 I. O. 91; 1932 AL J.986), itis 
settled law that where one of ssveral co mort- 
gagors redeems the mortgaged property 
he holds his own share free from the mort- 
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gage and the remaining shares with the 
same rights as the mortgagee had. Is the posi- 
tion different when another co-mortgagor 
redeems the entire property from the first 
co-mortgagor who had redeemed it from 
the mortgage? Does thesecond co-mort- 
gagor hold the shares of the other co-mort- 
gagors adversely or as a mortgagee? . Are 
the others entitled to redeem their shares 
from him without paying their share of the 
mortgage debt, Mukerjee, J., holds that as 
the second co-mortgages is only entitled 
to redeem his own share and has no right 
to redeem the share of the others, he acts 
as a volunteer in paying the debt due on 
the share of the others and his possession 
is that of a trespasser. Sulaiman, O. J., 
is of opinion that although he has no 
right to redeem the entire property, yet if he 
does so with the consent of the first co- 
mortgagor his possession is not that ofa 
trespasser and he cannot be dispossessed 
by the others unless they pay their propor- 
tionate share of the debt. Owing tc this 
difference of opinion the matter was referred 
to King, J. and his Lordship agreed 
with the opinion of Sulamain, ©. J. In hia 
Lordship’s view it is difficult to hold that 
under such circumstances the second mort- 
gagor is a trespasser. Section 95 of the 
Transfer of Property Act applies to such 
cases also and even apart from that section, 
the principle of s 70 of the Oontract Act 
is wide enough to cover a cass of this 
nsture. Principle and justics are cartainly 
in favour of the latter view and in spite of 
some apparent authority to the contrary 
we think the matter is not capable of 
serious doubt. 
Deduction of Insurance Pre. 

miums 

An interesting question of income tax 
came up recently for decision before the 
Oourt of Appeal of Hagland in R. v. Special 
Commissioners of Income-tax; Hx parte Hor: 
ner. A person who has made an insurance 
on his lifeis ordinar ly allowed to deduct 
the premiums paid by him for such insur- 
ance in calculating his taxable income. Ia 
this case the prewiume for a certain number 
of years were advanced by the Insurance 
Company itself to the assured on the securi- 
ty of the policy and on maturity the amounis 
so advanced were deducted by the Company 
from the policy amoznt payable to the assur- 
ed. The question arose whether the assured 
was entitled to the deduction of this lump 
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suin from hia taxable income of the year in 
which the amounts were so dedaeted. The 
Court of Appesl (Lord Hewart, O. J., Avory 
J., and Du Pareq, J.) held that the assured 
had not in fact ‘paid the premiums’ but had 
only borrowed money fiom the Oompany 
and in dllowing a deduction from the policy 
amount the assured was not paying a pre- 
mium within the meaning ofthe Finance 
Act. but only repaying a debt. The words 
ubed in s. 15 otf the Indian Income-tax Act 
‘sums paid by him to effect an insurance’ do 
not seem to be materially different, 
Insurance: Husband's Policy for 
Benefit of Wife... . a ies 
-Our readers would remember the case of 
Cousins v, Sun Life Assurance Society in 
which Evé, J,, had decided that where ad 
husband. has effected .a policy on his life for 
his wife's benefit the husband would be 
entitled to surrender the policy and receive 
thé surrender yalue if the, wife predeceases 
him. This decision hes been recently 
reversed by the Court of Appeal (Lord Hàn- 
worth, M.R,Lawrence and Romer, L. JJ) 
Their Lordships hold that in such cases the 
trust creates a vested interest in favour of 
_ the wife which is not defeated by her 
death, and on her death the right to surren- 
der the policy devolves on her executors 
and not on the husband. 


Insurance: Animportant decision. 
_A question of great importance to insur- 
ance companies doing busire s in India was 
recently decided by the Allahabed High 
Court (Mukerji and Bennet, JJ.) in Gresham 
Insurance Society Lid. v. Collector of. Eta- 
wah (19:2) A.L. J. 1015. When an assur- 
ed dies aiid -‘a‘claim is made to the policy 
amount by his heira, is the insurance com- 
pany entitled to insist on the production 
of a probate, or letters of administration or 
a sucégeeion certificate in order to be satis- 
fied that the claimant is really the person 
who is entitled to it? In this case 
claim was made uncer a will of the 
deceased ‘and -the Public Prosecutor of 
Etawah advieed the claimant (the Oourt 
of Wards) that it was not necessary to 
take out probate of the will upon the prc- 
duction of which the company insisted. The 
matter was taken to the court and the High 
Court ultimately decided that the claim. 
made in such à cage falls within the purview 
of e. 214cf the Indian Succession Act, and 
the court cannot paes a decrees except on the 
production of s probate or letters of admi- 
nistration or a succession certificate, 
Though under £s, 213 and 214 the produc- 
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‘tion of a’probate Feannoti{be insisted upon 
in certain cases, their Lordships point out 
that there is no bar whatever to tke grant 
of a succession certificate. $ 

This judgment further makes it clear 
that the fact that the claimant has proved 
his title in the “suit does not absolve him 
from his liability to produce the probate, 
letters or a succession certificate inasmuch 
as & judgment befween the parties alone 
will not afford any protection to the com- 
pany against the claims of third parties, 
while a probate ora succession certificate, 
being a judgment in rem will grant a com- 
plete immunity to the company against 
third parties. . 

It should be noted; however, that this 
decision applies only to cases of succession 
by inheritance or under will. Ifthe claim 
is made by a member of a joint Hindu 
family by right of survivorship, the deci- 
sion ceases to be applicable. Their Lord- 
ships, however, point out that even inthe 
esse of succession by survivorship, the 
successor may take out a succession 
certificate. Further the judgment shows 
clearly that there is nothing in, law to 
prevent acompany from making it aterm 
of the contract with a proposer for life 
insurance that the company would pay the: 
money only to him or his assign or his 
executor or administrator, and in this way 
companies can protect themselves against 
unfounded or doubtful claims. 


Promissory note: Endorsement 
after discharge. 3 
Mr. Justice Pandalai of the Madres 

High Court has recently discussed sn’ 

interesting question relating to negoti- 

able instruments upon which there iš 
some conflict of opinion. Where a pro- 
missory note is discharged on or after 
maturity but the maker omits to get it 
back and itis subsequently endorsed toa 
holder in due course, what are the rights 
of the latter? Is the endorsee entitled 
to recover on the note on the ground 

that he is .& holder in due Gdurse ôf a 

negotiable instrument or on the ground 

of estoppel. In Doraswami Reddi v. Velu 

Asari (35 Ind, Oes. 591; 1416 2M. W. N. 

107) it was held that the endorsee was 

entitled fo recover on both these grounds, 

Pandalai, J., after ‘a critical exdmination 

of this decision has disagreed with this 

decision. In his Lordship’s view a pro- 
missory note which has been duly dis- 
charged on or after maturity ceases to be 
negotiable and the endorsee of such a -` 
paper acquires no rights at all and 
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thé mere . fact that it ie left with the 
payee and he passes it off does not create 
any estoppel against the maker. On the 
first ground we think the decision of 
Mr. Justice Pandalai is sound, but we 
have considerable doubts about the cor- 
rectness of the second ground, viz., that 
there can ba no estoppel in such a case, 
The possession of the instrument by the 
payee creates a strong presumption that it 
has. not been discharged and the maker 
who omits to get it back does by his 
Omission, lead others to believe that it has 
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not been discharged. We think the 
holder can where the maker has been 
negligent seek refuge under the principle 
that of two innocent parties, he should 
suffer who is more to be blamed. The 
decision on the facts is correct as the 
maker wasnot in any way to be blamed 
inasmuch as the promissory note was illegal- 
ly detained by a third person against the 
maker and the payee but we doubt whether 
when the maker i3 guilty of negli- 
genes or collusion, he can escape from 
the rule of estoppel. 


Extracts from Contemporaries. 


Verses from the Bench. 

There was much quotation in the Court 
of Appeal recently when, after calling in 
the Prayer Book and the Marriags Service 
to provide a clue to the true meaning of 
the word “sickness,” Lord Justice Scrutton 
turned to verification and cited :— 

_ “The Devil was sick, the Devil a monk 
would be; ; 

Tbe Devil was well, the Devil a monk 
was he.” 

Quotation is by no means strange to the 
Law Reports, and reached a pretty high 
level in the case of the Duke of Marl- 
borough v, Osborn, when the judicial 
construction of the word “team” was in 
question. Mr. Justice Blackburn cited 
Wordsworth’s use of the word in “The 
Waggoner” :— 

“ “Yee, let my master fume and frat, 

Here am I with my horses yet! 

My jolly team, he finds that ye 

Will work for nobody but me.” 

Not to be outdone, Mr. Justice Crompton 
recited, during the argument, an old epigram 
as followa:— 

“Giles Jolt as sleeping’in his cart he lay 

Some waggish pilf’rers stole his team 
&w8y ; 

Giles wakes and cries ‘what's here, odds 
Dickens! what? 

Why how now, am I Giles or am I 
not? 

If he, I've lost six geldings to my 
smart, A 

If not, odds buddikins, I've found a 
cart. 
The learned Judge held that “team” 
included horses only and not any sort of 
vehicle.— The Solicitors’ Journal. 


Calling Witnesses. 

The defence, of course, had power to 
subposna any witness regarded as necessary 
for the case; but oftentimes there is no 


time or opportunity before the hearing—or 
the defence may have assumed that the prò- 
secution would call the desired witness; 
it ia often better to cross-examine the 
witness of another than to examine him in 
chief as your own. Where timéis the obstacle 
the Court would, no doubt, grant an 
adjournment. In the Ballyclare case’ the 
matter ended happily, the Magistrate 
accepting the defendant's stcry as true in 
all material particulers, and dismissing the 
summons. 

Running-down ces+B provide the most 
frequent examples of an honest mis-state- 
ment and misrepresentation of fees, 
Sometimes one may hesr as many as twenty 
witnesses all speaking of an accident and 
saying exactly the same thing, even ss to 
the speed of a vehicle; and twenty equally 
honest perscus on the other side flatly 
contradicting the opposing twenty, and yet 
apparently believing that thay are telling 
the tratb, the whole truth, and nothing 
but the truth in accordance with their 
cath. It is on such occasions that the 
batad Judge turns with joy and ralief to 
the independent witness, if there is one, 
and accepts kis story in preference 
to the massed falsehoods of the forty.—The 
Law Journal. 


Honest Lying in Running-Down 

Cases. 

A Judge who had triei many such cases 
and was greatly interested in the phenomena 
of honest lying, endeavoured to explain it 
with reasons. He obs:rved that it was a 
curious but undeniable fact that persons 
travelling in the same vebicle had a strong 
bias towards the convictiOn that their own 
driver was always in the right and the other 
always in the wrong. Ofa charabanc load 
of forty persons, while not more than one had 
observed anything of importance when an 
accident suddenly occurred, all are ready 
to accept a suggestion or statement of the 
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.driver as to what had taken place, and 
in time really believe that they were eye- 
witnesses and accurate observers of the 
event and of all the material fects. So 
you have the miracle of a coach-load of 
persons swearing and believing that their 
driversounded his horn and was travelling at 
about five miles an hour; while the tram 
passengers to a man (and woman) swear 
that he was tearing along at about 50 
M. P. H. or more, and that he gave no 
warning of his furious approach. 

It is extraordinarily difficult for travellers 
to tell the truth and nothing but the truth. 
Not all are so careful as the man who, 
having given a certain distance in yards 
or inches, was asked by cross-examining 
Counsel why he was so exact? ‘ Because,” 
said he, “I felt that some fool might ask 
me, so Í measured it.”"—The Law Journal. 


No Change. 

It seems passing strange that so many 
sexually minded young personsstood their 
groundin the Divorce Oourt after Lord 
Merrivale, P., had observed during a recent 
case: “I notice alot of young women who 
seem to take an indecent interest in these 
indecent discussions.........Their own sense 
of propriety must be their guide as to 
whether they stay or not.” On a somewhat 
similar occasion, Mr. Justice Maule took a 
rather more indifferent view ofthe matter. 
A witness hesitated to go baldly into some 
indecent details in a court crowded 
with eagerly expectant ladies, “Out with 
it,” said the Judge. ‘The ladies don't 
mind and you needn't be afraid of me”. 
Weare not so very different from our 
fathers (and, incidentally, our mothers and 
grandmothers) to judge by a description of 
the Divorce Court in a newspaper of 1870. 
“Far too many ladies crowd the court and 
listen unabashed to detsile the reporters 
can barely mention.” The same article ob- 
serves that “things are not what they seem 
in thelDivorce Court. As a rule, the feminine 
petitioners are prettier than the respond- 
ents.” The writer notes “a curled ‘darling 
of a man dressed not wisely, but too swell.” 
A co-respondent ? No, A petitioner.—The 
Solicitors’ Journal. 


Ineriminating Answers. 

There is a certain smount of miseppre- 
hension about the right of a witness to 
refuse to answer questions in such a way eas 
to criminate himeelf. | 

A ruling by Swift, J., at the Central 


Cf 
JOURNAL 


[1411. 0; 


Oriminal Court last week, put the position 
clearly. The case was R. v, Pearce, the 
Times, 18th November. f 

A woman was charged with performing 
an illegal operation ona nurse, and it was 
proposed to call the nurse as a witness, 
whereupon Counsel for the defence invited 
the Judge to say she was not bound to 
give evidence on the ground that she 
might incriminate perself. The learned 
Judge held that she must give evidence ; 
and at first she was permitted to decline 
to answer certain questions put by Counsel 
for the prosecution, Later, however, the 
Judge referred to the authorities on the 
point and said he did not think there 
would ever be a prosecution against the 
witness, who was, therefore, directed to 
answer all questions. In summing up, 
his Lordship repeated that he was satisfied 
nobody was likely to take any proceedings 
against the nurse, and he was empowered 
to compel her to answer any of the 
questions 

The rule of law is as stated in Stephen’s 
“Digest of the Law of Evidence”: “No 
one ia bound to answer avy question if 
the answer thereto would, in the opinion of 
the Judge, havea tendency to expose the 
witness [or the wife or husband of the 
witness] to any ciiminal clarge, or to any 
penalty or forfei ure which the Judge 
regards as reasonably likely to be preferred 
or sued for.”. 

The Judge is to decide whether the 
witness is likely toimperil himself by cri- 
minating anewers ; it is not a question the 
witness may decide for himself.—Justice of 
the Peace, 


Sir James Knight-Bruce. 

Lawyers in searcn ofa little light reading 
could do worse than turn up his judg vents 
in the reports, for he poasessei wit, sarcasm 
anda polished style of expression. His 
court, therefore, was never dull, and he 
had an amusing habit of sending down 
notesto Counsel engagei before him. 
Thus, during a case which had called 
forth some allusion to the effect of a certain 
preacher's eye on his female suditors, the 
Judge sent down the following translation 
of a French epigram :— 

“The curate’s eyes our ladies praise : 
l never see their light divine; 
He always shuts them when he prays, 
And when he preaches closes mine,” 
The Solicitors’ Journal. 
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. Silence in Court. 

Recently when Mr. Justice Luxmoore 
excused himself for interrupting the argu- 
ment of a well known Ohancery “silk” with 
comments. the leader replied that nothing 
ia more difficult than to address a Judge 
who never says a wod, and recalled emi- 
nent Judges of the past wko never gave 
any indication what impression (if any) an 
argument was making on them. The first 
prize for taciturnity clearly goes to Sir 
William Grant, M. R., who is said to have 
sat through a two days’ tearing to the con- 
clusion of the argument before he exploded 
the whole case with one sentence : “Gentle- 
men, the Act on which the pleading has 
been founded is repealed.” The Solicitors’ 
Journal. 
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Honeurand Perjury in Divorce. 
Recent events have shown how difficult 
itis for Judges to eliminate or effectively 
to punish perjury in divorce casee. Weare 
famiiiar with the eituation in which, ac- 
cording to social as distinguished from 
legal standards, a gentleman is “in honour 
bound” to commit perjury—and now there 
is the case, very understandable, where 8 
woman is too modest or tco ashamed to tell, 
in public, the whole truth. Our divorce 
laws as now obtaining and as now adminis- 
tered seem, by reasonof this practice of 
sincere and honourable perjury, to be on 
the point of explesion.— The Law Journal. 


Notes of Recent Full Bench Cases. 


OUDH 

Muhammadan Law—Succession—Full 
Blood and Half blood—Preference—Cousin 
of whole blood whether execludes uncle of half 
blood— Custom of stribant, effect of. 

In the absence of an express custom to 
that effect, whole blood cannot be preferred 
to half blood, merely because of the custom 
of ‘stribant’. Further the custom of “str ibant” 
has no application to a cage where the choice 
of heirs lies between persons of different 
degrees. 

Where in a Muhammadan family a ques- 
tion of succession aroge between & cousin 
of full blood and an uncle of half blood: 

Held, thatthe ordinary rule of Muham- 
madan Law relating to succession applied 
and the uncle being higher in degree 
succeeds to property, the case being 
clearly outside the custom of stribant. 

310. L.J. 586, approved. 5 Lah. 278, 4 
P. R 1891, distinguished. 19 O. O. 165, 43 A. 
228,12 M. I. A. 523,831. A. 259, referred 
to. Karamat Ali v, Saadat Ali,9 O, W. N. 
1104 (F. B) 

Civil Procedure Code, (Act V of 1968), 

O. XXXIV, rr. 5, 6—‘Mortgaged property’, 


meaning ef—Sale of portion of mortgeged 


property—Other portion not available for 
sale—Absence of default on mortgagees’ part 
—Mortgagee, if entitled to personal decree— 
Personal decree independent of O, XXXIV, 


r- -= 


r. 6—If can be obtained by mortgagee— 
Necessity of amendinyO. XXXIV, 1. 6. 

The term ‘mortgaged proparty’ in O. 
XXXIV, r. 5, Civil Procedure. Code means 
property so entered in the decree and 
ordinarily the property entered in the 
decree is the eame as that entered in the 
mortgage-deed. Where, however, the Court 
passing the decree holds that the mortgage 
is invalid or ineffective in regard to part of 
the property entered in the deed, that prop- 
erty will beexcluded from the decree. 

Order XXXIV r. 6 does not lay down that 
the sale must ke of the entire mortgaged 
property. Where a portion of the property 
has been sold and theother portion is not 
available for sale, and this situation has 
arisen owing to the action of other claim- 
ants and not through any actor defauit of 
the mortgagee, the plaintiff-mortgagee is 
entitled to a personel decree under O 
XXXIV, r. 6. 

7 O. W.N. 744, distinguished. 50 O. 
718, 61 I. O. 635, referred to. 

Quere:— Whether a mortgagee can obtain 
8 personal decree by means of an application 
on the mortgage suiton grounds indepene 
dent of ©. XXXIV,r. 6. 

[The necessity of amending O. XXXIV, 
T. 6, Civil Procedure Code pointed cut]. 
Mahadeo Prasad Pal Singh v. Jat Karan 
Singh, 90, W. N. 1128 (F. B.) 


beban. 


Emen a 


8 JOURNAL (i41 Í, O, 
Notes of Recent English Cases, . 
Master and ‘servant—Common employ- tore which a reasonable person in their 


drama— 
to servant— 


ment—Theatre—Rehearsal of 
Defect in machinery—Injury 
Liability of employer, 

A master does not warrant to his servanis 
that the plant and machinery used in 
his businees are esfe. His only duty is 
to use reasonable care to see that they 
are safe and he fulfils that duty if he 
takes reasonable care to appoint com- 
petent persons to see that the plant and 
machinery are sefe. Ccnsequently if a 
servant suffers injury through the neg- 
ligence of a foreman, manager, or cther 
fellow servant in the provision or main- 
tenance of the plant or machinery used 
in the business, the doctrine of common 
employment applies and the employer is 
free from liability except in the case of 
his personal negligence, 

Scrutton, Greer, Slesser, L, JJ., Fanton v, 
Denville, (1932) (101 L. J. K. B; 641). 


Negligence— Race Course—Injury to spec- 
tators—Liability of club ouners. 

The plaintif went to see motor car 
races on a course managed by thedefend- 
ents after purchasing a ticket and pay- 
ing for the same, During the races two 
cars collided near the railing behind 
which the plaintiff was standing, one of 
them broke the railing, and the plaintiff 
and other spectators were injured. The 
accident was the first time when any 
spectators had been injured during the 
races, by acar. In an action for damages, 
held, that the defendants were not 
under any duty to insure safety, but 
only to provide against damage to specta- 


positior would have anticipated, The 
plaintif himeelf took the risk of the motor 
damage when he elected to attend the 
Traces, 

Serutton, Greer, &nd Slesser, L, JJ., 
Hall v. Brooklands Auto Racing Club, (1932) 
(101 L. J, K, B. 679) 


Hasements—Light and air— Ancient lights 
—Infringement—Right of action. 

Where a building has ancient lights on 
two sides, an adjoining owner is not 
entitled to construct a building so as to 
interfere with such lights even though 
there is sufficieat light coming from the 
other side. 

In considering the question of de- 
privation of light to a building, by the 
construction of another building it is 
quite wrong to disregard reflected or 
diffused light coming into the building 
from outside, 

Maughan, J., Sheffield Masonic Hall Co, 
v. Sheffield Corporation, (1932) (191 L. J. 
Oh, 328.) 


Income Tax—Gift of annuity free of 
income-tax from fund bequeathed to 
trustees—Deduction of super tax. 

A direction to trustees to whoma fund 
has been bequeathed to pay an annuity 
free from income tex entitles the annuitant 
to claim the annuity free from 8 per-tax 
or sur- tas, The word ‘income-tax' prima 
facie includes super-tax, 

Lord Hanworth, M. R, Lawrence, and 
Romer, L, JJ., Reckitt, In re; Reckitt v, 
Reckitt, (1932) (101 L, J. Oh, 333.) 





Wit and Humour. . 


Fair :Enough,—A Judge not having 
enough evidence to convict a negro of 
stealing a watch, seid, ‘‘Rastue, you are 
acquitted. `° 

Rastus—Ah's what? 

Judge—Yon are acquitted. 

Rastus—Does dat mean dat ah have tuh 
give de watch back?—Case and Comment, 


Silence Is Golden,—A pert young 
lawyer once boasted toa member of the 
bar that he had received two hundred 
dollars for speaking ina certain law-suit; 
the other replied, “I received double 
that sum for keeping silent in that 
very case.” — Case and Comment, : 
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Income Tax: Gift ‘free from in- 
come-tax.' 
. A short but interesting question relating 
to income-tax recently arose in England 
in Reckitt, In re; Reckitt v. Reckitt (1932 
101 L, J. Oh, 333). A fund was bequeathed 
to trustees upon trust for investment and to 
pay out of the income of the investments 
the annual sum of £ 5,000 fres of income- 
tax during the life of the testator’s wife. 
Summons was teken out by the trustees 
asking inter alia whether the sum of 
£5,000 waa payable to the widow. free of 


super-tax. “Mr. Justica Eve answered the ` 


question in the affirmative and the persons 
entitled in remainder to the legacies 
appealed. The Oourt of Appeal (Hanworth 
M. R. and Lawrence, L. J .) confirmed the 
decision of Eve, J. Their Lordships held 
that prima facie the word ‘income: tax’ 
includes ‘super-tax’ and that, therefore, 
it isimpossible to contend where there is 
a gift simpliciter of an annuity free of 
income-tax that it is not a gift free from 
income tax and super-tax, The gift in 


such a case is a gift of such a sum as” 


will after all questions as between the 
annuitant and the Orown in respect of 
income-tax end super-iax: for that year 
have been settled leave the annuitant the 
sum mentioned. There seems to be a 
nice distinction, however, between a case 
like this and a case where the direction 
iè to pay an annuity free of income- 
tar. payable “in respect thereof’. In the 
latter case it has been held that the 
annuitant is not entitled to get the annuity 
free from super-tax inasmuch as super- 
tax is ‘not a charge in respect of any 
particular annuity or sum but a charge 
in respect of the 
come: Re Bates (1925 Oh. 157) and Re 
Crawshay (1915 W. N. 412). . 
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Conclusiveness of judgments. of 

Civil Courts in Criminal Courts 

and vice versa. 

There have been some recent decisions 
in India in which the question how far 
the judgment ofa Civil Oourt is binding 
on a Criminal Court before which the same 
question arises subsequently for decision 
bas been discussed. In Traylokya Nath 
Das v. Emperor (137 I.O, 163; 59 O. 136), 


-it was contended that the civil Court's 


decision on a question of fact was binding 
in a criminal trial, Their Lordships said 
that this argument overlooks the elementary 
proposition that in 8 criminal trial it 
is for the court to determine the que3- 
tion of the guilt of the accused and it 
must do this upon the evidence before it. 
Similarly in Ramanamma v. Appalanarasay- 
ya (136 I, O. 348; 33 Or, L. J. 307; 55 M. 346) 
it was held by a Division Bench of the 
Madras High Court that a judgment of 
the civil Oourt in which a person was held 
to be not guilty of defamation was not 
admissible at all ina prosecution against 
him based on the same cause of action. 

In a recent case in England A similar 
question arose. A person WAS acquitted on a 
charge of having carnal knowledge of tha 
plaintiff, a girl under 16. The plaintif sub- 
sequently asked for an affiliation order 
against the defendant, The Judges decided 
that they were bound by the decision of 
the criminal Court. On appeal, it was 
held by Hewart, L. O. J. and Avory and 
Da Pareq, JJ., thatthe. case was one of 
res inter alios acta and not of res judicata 
as the parties were not the same in the 
criminal and the subssquent civil proceed- 
ings and the case was remanded 
for re-trial after hearing the evdience, 
regardless of the result of the previous 
criminal proceedings. 
“There seems to be strong authority 
for such a conclusion. Blackburn, J., in 
Castrique v. Imrie (i H. L. 414) is reported 
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to have Baid as follows: “A judgment in 
an English Court is not conclusive as to 
anything but the point decided and, there- 
fore, a judgment of conviction on an 
indictment for forging a bill of exchange, 
though conclusive asto the prisoner being 
a convicted felon is not cnly not con- 
clusive but is not even admissible evi- 
dence of the forgery in an action on the 
the bill though the conviction must have 
proceeded on the ground that the bill was 
forged. 


Alteration of Articles to Carry on 
Ilegal Business: Registrar’s 
Power to Refuse Registration. 
The Registrar of Joint Stock Oom- 

panies has a discretion to refuse to registers 

memorandum of association. In a recent 
case beforethe Medras High Court, Pioneer 

Mutual Benefitand Friend in Need Society, 

Ltd., Madras v. Assistant Registrar of Joint 

Stock Companies (141 Ind. Oae. 177 (2); 1933 

Comp. Oas. 36; 63 M, L. J. 917) the ques- 

tion arose whether he has a similar power 

to refuse to record resolutions altering 
the Articles of Association, It was contend- 
ed that the words “who shall record the 
same” occurring in s. 82 of the Indian 

Companies Act are mandatory and leaye 

the Registrar no option in the matter. 

The contention was overruled by the High 

Qourt. Mr. Justice Stone in delivering 

thé judgment said: “Ifthe Registrar can 

in the exercise of his quasi judicisl function 
refuse to register a memorandum I should 
thick it is almost an unarguable proposi- 
tion that he yet must register articles. 

If he can exercisé discretion with regard 

to articles he must obviously be able to 

exércise & discretion with regard to the 
alteration of articles.” This decision 
establishes that where a company passes 

a resolution a'tering its articles so as to 

enable it to carry on a lottery or any 

other illegal business the Registrar has 
power to refuse to register the resolu- 


tion. 


Silence as Estoppel. 

` We had occasion to draw the attention of 
our readers to the interesting case of 
Greenwood v, Martin's Bank Ltd. In this 
case a customer's wife hed forged his 
name as drawer of cheques which were 
honoured by the Bank. Though the 
customer discovered the forgeries he did 
not inform the Bank for some 8 months 
after his diecovery. Later on when he 
told his wife that he was going to inform 
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the Bank the wife shot herself. Theap- *. 
pellant brought an action againet the 
Bank for a declaration that he was entitled 
to be credited by the Bank with the, 
amount of the forgedcheques. The Bank 
pleaded ratificafion, adoption and estoppel. 
The Oourt of Appeal held that there was 
@ duty on the custgmer to disclose the . 
forgeries and in the circumstances the failure 
to disclose till the death of the wife gave 
rise to an estoppel as it deprived the Bank 
of their opportunity to proceed against the 
wife, The decision of the Oourt of Appeal 
hes recently been confirmed by the House . 
of Lords in Greenwood v Martin's Bank 
(1932) 101 L. J, K. B 623), The judgment of 
the House of Lords lays down that there is” 
a duty onthe part of acustomer of a bank 
to disclose to the bank his knowledge of 
forgeries like the one in question, and fur- 
ther that it ia no answer for the customer to 
say that if the bank had not been negligent 
initially in not detecting the forgeries the 
Bank would not have suffered, 


Burden of proof in suits under 

Art. 144, Limitation Act. 

There are numerous decisions on 
the question of burden of proof in suits 
falling within the purview of Arts. 142 and 
144 cf the Limitation Act. The trend of 
the earlier decisions was to the effect that 
even in cases based on title which fall. 
within Art, 144 the cnus was on the plaint- 
iff to prove that he was in possession 
within twelve years prior to the institu- 
tion of the suit. The decision of the 
Allahabad High Oourtin Jai Chand Bahadur 
v. Girwar Singh (52 Ind. Oas, 366; 41 A. 669) 
turned the tide and since that caseit bas 
been held by other courts also that in a case 
falling within Art. 144 it is sufficient if 
the plaintiff establishes a prima facie title 
and it is for the defendant to substantiate 
the plea of adverse possession. In the 
Lahore High Oourt it was held in Duni 
v. Maleri Ram (69 Ind. Oas. 171) that the 
burden of proot was on the plaintiff. In 
a very recent decision, Musammat Roshan 
Ara Begam v. Mahamud Beg, 141 Iad. Oas. 
234, Addison and Agha Haider, JJ., after 
considering the subjecticarefully, have 
diesented from this earlier ruling and adopt- 
ed the view expressed in Jai Chand Bahadur’ 
v. Girwar Singh. Their Lordships ¢]so rely ` 
on two other recent cases of the-Læhorè“ 
High Oourt and we think we may now 
take it that so far as the Lahore High 
Court is concerned the law is settled that 
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e in suits for possession based on title falling 
withineArt. 144 the burden is on the 
«defendant to prove adverse possession, 


The Judicial Committse. 

We had some time back referred to some 
‘attacks on the Judigial Committee. The 
following observations which appear in the 
Conveyancer (December, 1932)in an article 
on Some Suggestions for Law Reform 
will bə read with interest in this connec- 
tion :— 

“The personnel of the Judicial Oom- 
mittee does not in practice differ greatly 
from that of the House of Lords when 
“sitting to exercise its judicial functions; 
there are, however, a number of eminent 
Jurists available to sit on the Oommittee 
who are not peers; and the more the 
services of Judges of the calibre of these 
extra Lords of the Council are utilised, 
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the better. The experience and judgmeat 
of thoss membars whoare specially appoint- 
ed to the Oommittee to represent India 
would ba just ag valuable in Haglish 
appeals a3 are those of Eaglish ex-Lord 
Ohsneellors or S29t3 Lords of Aopsal ia 
Ordinary in Indian appaals, Tho functiozs 
and the proved value of the Judicial 
Oommittea have besn so much discussed 
and are 69 familiar that further 
expatiation on this suggestion is uunecas- 
sary; it nesd only be said that the uni. 
versal reign of law throughout the British 
Commonwealth would be furthered by a 
shating by ail ita components of a single 
illustrious tribunal of ultimate appeal. Wa 
consider also that the power of requiring 
the Judges to give an opinion on a mattar 
submitted to them, which ths House of 
Lords possesses at present, should be 
given to the Lords of the Judicial Oom- 
mittee, ” 


THE POLIOEMAN IN THE WITNESS BOX. 


Many things go to the making of a good 
witness: absence of bias, control of temper, 
mental alertness, accurate knowledge of the 
facts to be deposed to, exact speech. In all 
of these but the last, Policemen witnesses 
compare favourably with the run of men; 
in the last they fail,and fail rather badly. 
The irony of this failure is that it largely 
arises from en attempt to be specially good. 
But the training is on wrong lines, and has 
ill consequences. 

In the following remarks the author is the 
candid friend. For thirty years he has known 
and appreciated the good qualities of the 
constable, He can testify tbat the majority 
of Police Officers are careful in observation, 
and that many of this majority develop great 
powers of noting detail and carrying it in 
mind. It is, too, the fact that most well- 
trained Police Officers regard the business of 
giving evidence in the true light, as the 
presentation to the court of materisls for 
judgment, without any special anxiety to 
secure an interpretation of that material 
favoursble to themselves, They keep their 
tem per under cross-examination, occasionally 
unfair, admirably. This is not to say that 
there is none who pursues his quarry rather 
than the truth, or that there is never dis- 
tortion, more or less wilful, of facts. 

But it is of a general defect we write here, 
of that use of a peculiar form of langaage, 
which makes much Police-evidence suspect, 


and blurs and distorts the picture of things 
in a dangerous manner. 

The ordinary map, left to himself, will tell 
his story in the language of everyday life. If 
he be a cultivated person he will naturally 
u3e the kind of words with which he converses, 
He will have a considerable vocabulary, and 
pick from it the expressions which best 
describe the events upon which he is offering 
testimony. If he be aman of the lower 
classes his selection of words will ba more 
restricted, but he will use plain terms which 
not only he himself understands, but which 
will, save for an occasional slang expression, 
be understandable by all. The cultured 
and the uncultured will each, in the language 
he is accustomed to use, seek to reproduce 
a picture of the happenings he ia describing. 
The words employed by both willbe apt to 
the occasion, though the more ignorant of 
the two will sometimsas fail for a word to 
describe something which is new in his ex- 
perience, 

Language, at its best, can be a veil 
between the truth and the hearer, but the 
peraon new to giving evidence will have the 
one great advantage that hə will use terms 
and turns of speech not hackneyed, over and 
above the ordinary wear and tear of human 
speech, by being repe3ted a thousand times, 
in thesame connec‘ion and sequence. 

The Polica Officer starts with the initial 
handicap that, in the course of a long career, 
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he will inevitably have a number of very 
similar happenings to describe, and he would 
be more than human if he did not tend to 
stereotype the phrases in which he does 
describethem, Thisis an unavoidable draw- 
back, and could be minimised by careful 
teaching that the smaller differences must 
not be lost sight of and merged in general 
descriptive phrases. 

"The teaching, however, to judge by its 
Yesults in the witness box, is all the other 
way. .A Policeman's evidence is apparently 
placed -in a limited number of pigeon-holes, 
out.of which pieces are drawn to be presented 
to:the court. The finer lights and shades 
disappear in the process. 

. There is the.“refused to go away” pigeon- 
hole. Under.this general description will 
Gomé special varieties of misconduct ranging 
from a réfusal shouted in a loud voice with 
Obgcerie additions, toa mere obstinate re- 
maining on thé spot when asked to go 


away. 
“Asked,” by the way, is always “requested”; 
no opportunity of using a word with a 
Latin root must be missed by a constable, . 
There is the “He was very violent” pigeon- 


hole.. The:nature of the violence is always: 


left unspecified until particulars are elicited 
by questioning. It may be anything from 
frantic behaviour, necessitating severe res- 
traint, to the reluctant hanging back and 


occasional jerking attempts to get away 


indulged in by many drunken persons. 
“There is no need to describe the whole 
range of lockers. All Police court prac- 
titioners know them, and will recognise what 
is. meant. It must be clear to all that the 
use of general phrases which cover a multi- 
tude of diverse circumstances blurs details 
and can sometimes be very misleading. 

- Itmay be.said that in the immense ma- 
jority of cases the finer details do not matter, 
and this, in a..way, is true. But in the 
hundredth case the facts are dangerously 
obscured, sometimes to the prejudice of the 
accused, sometimes to that of the witness, 
- Truth is very difficult to elicit, and one 
has, in.any event, to be content with an 
approximation. The marginof error should 


be reduced by every means possible, It is a 


fact that no sooner has one seen something 
happen than the mind gets busy putting 
itinto words. The thing seen, even in the 
mind of the spectator, rapidly ceases to be 
& picture, and becomes a kind of record 
written in the brain. Added to this is a pro- 
cess of rationalisation, Such and such things 
happened, then such and such other things 


must -haye happened, -Presently the have-. 
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“constable has besn heard to 
„he saw aman and women having “intel- 
-lectual course” together, meaning “sexual 
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beens and the must-have-beens . 
are inextricably mixed up. There is ° 


a chance left for the ordinary man to be 
recalled to what hehas actually seen, be- 
cause the edges of his picture at least ° 
are left vague, and ifsome detail therecan- 
be lit up by a question, it may tend to 
the correction even of ths eantreof hia. 
picture. But there ino: such hope for the 
Policeman. His picture is framed in a rigid 
terminology which admits of no change 
or revision, andyet, by the generality of 
the terms, it is full of blur and doubt. 
The thickness of the veil drawn by 
the Policeman between what he has seen. 
and his description is multiplied by his 
use of long words, ill-apprehended by the. 
often illiterate person inthe dock. It is 
unedifying to hear the Magistrate. or the 
clerk translating the constable’s evidence 
to the prisoner. The translation itself is, 
subject to inaccuracy, for often the con- 
stable himself imperfectly appreciates the 
meaning of the long words he uses. A 
say that 


intercourse.” Naturally the accused persons 
didnot understand what he was talking: 
about. s 

There, of course, was sn excuse for the- 
choice of the long words. Indecsncy is wise- 
ly mssked in decent language, though it 
must never be forgotten that, at any ccst, 
the accused person must be given op- 
portunity to understand what is being 
said against him, and if he knows only 
coarse terms, coarse terms must be used, - 
the very coarsest if necessary. 

There is no such excuse for an officer: 
who says that “the prisoner was forcibly- 
ejected from licensed premises and per-. 
sistently endeavoured to return” and when 
offered the English phrase that the prisoner 
was “turned out of the public house and. 
tried to get back”, dully repeats his sonor- 
ous sentence. It is definitely unfair that- 
poor and ignorant people, many of them 
already rather lost in their unusual! sur- 
roundings, should have to stand up and- 
have rolling periods flung at their none 
too clear heads, 

What isto be thought of the phrase,’ 
“I bad my right arm extended horizontal- 
ly from the shoulder,” or “perpendicu-- 
larly” as the case may be? Sarely “straight : 
out” and “straight up” are apt expres-: 
sions. In any case of doubt the officer can 
be asked to repeat his signal there and 
then in the witness-box. One was so re-- 
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.quired recently. He had spoken of hori- 
° zontal extension; he held his arm perpen- 
dicularly. How meaningless these long 
words can be was shown by one Police 
ewitness speaking of “extending his arm 
parallel from the shoulder.”. Indeed, Police- 
men have to translate these phrases to 
themselves. One for greater safety spoke 
of a “foot pedestri@n,” so that there 
was no doubt the man was walking upon 
his fest. At this stage tha thing gets 
ridiculous; the danger of ridicule is never 
far away. 

The stereotyping of phrase leads toex- 
aggeration when possibly, or probably, 
none is intended. Any person who knows 
the courts must be struck with the gene: 
ral fairness exhibited when the prisoner's 
career and character is to bs put before 
the Magistrate or Judge to aid him in 
assessing the penalty to be inflicted, but 
here again sometimes a bad impression 
is made by the use of a stock phrase such 
as “the worst possible type of criminal,” 
Only last year a detective officer was 
severely reproved at the Central Orimi- 
nal Court for using the:sounding but ab- 
surd phrase, “a wilful, presistent, plausible 
and cunning criminal of the worst pos: 
sible type” The officer's tongue, trained 
to the medium he used, simply ran away 
with him. The author ison such occasions 
reminded of Teanyson’s line, “Like a tale 
of little meaning, though tae words are 
strong,” 

There isa perversity about the official 
Police use of language that seems incur- 
able and which is manifested not only in 
the choice of words, but in the construc- 
tion of sentences. A Policeman, left to 
himself, would say: ‘I took the prisoner 
to the station”; “I charged him”; ‘I səa- 
rehed him.” He is taught to say, “The 
prisoner was taken to the station,” “was 


charged’, “was searched,” Jeaving it in doubt. 


who was the active agent of the doings 
described in tbe passive voice. Usually 
the turn of phrase is not of the slightest 
importance, occasionally it may be of much, 
The work of a police-court proceeds quickly. 
It hasto do soif the work is to be got 


JOURNAL i 


13 


through, Anything which increases the 
chance of a point being missed which 
ought to be taken, of a light being flashed 
on an obscure fact, is against the interests 
of justice. A very small thing sometimes 
gives an indication that is invaluable to 
jaquiry. 

As has been said elsewhere, things have 
gt tothe pass where it almost seems that 


the Polica have an unssea army to do 
their work for them. They very rarely 
claim to have done it themselves. “The 


prisoner was restrained”; “the prisoner was 
placed on an ambulance;" “assistance was 
procured;" “the doctor was sent for,” and so 
on, and so on, 

Some officers have an unhappy choice of 
words all their own, but the ill-choeen 
expressions are rapidly copied. A little 
while ago suspected persons would “look” 
into a caron a parking place, now they 
usually “peer.” “Peer” has a sinister con: 
notation, which is not fair to the accused, 
who does occasionally turn out to be a 
harmless person with more curiosity than 
discretion. “Peer” is now and then the 
rigat word, which only makes its general 
use more annoying, 

The writer has long been convinced of 
the necessity of proper training of Police- 
men in the giving of evidence. They are 
apparently always trained by other Police- 
men, and a bad tradition goes on. 

The men are quick in learning. Rarely 
does a Policeman who gats put right in 
court repeatthe same objectionable form 
of words.. As an old Polissman once said 
to the writer, in words which might have 
been misunderstood by one who knew. 
him less well, “When a Policeman knows 
what the Magistrate wants he will always 
gay it.” . 

To return tothe point where we started, 
those who know the Policeman well know 
that heisa fellow-man excellently train- 
ed for his job and usually anxious to do 
it well, without offence to the public: 
But he does himself much less than justice 
in the witness box, and his wooden way of 
giving evidence may lead to injustice from 
the Bench.—The Solicitors’ Journal 
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A Point on Cross-Examination, 
From the lawyer's point of view it is to 
be regretted that the Court of Appeal were 
able to dismiss the appeal in James v. 
Audigier (Times, Nevewker 16,) without 
giving a ruling on an important point. A 
defendant in a running down case had 
been cross-examined as to whether he had 
not aboutthe time of the accident had 
another in ths same street, and whether 
it had been fatal, Unfortunately no 
objection was taken at ths time to these 


questions. The Divisional Oourt gave a 
decision which some people will think 
unsatisfactory. They held that when 


negligence at a certain moment is the issue, 
questions may not be a3ked which, if ans- 
wered in the affirmative, would show that 
the defendant was negligent at come other 
time: but that questions touching the 
general skill and competence of a driver 
must not beexcluded merely because the 
answer may show that the defendant has 
been involved in other accidents. The Court 
of Appeal dismissed the case on the simple 
ground that no objection was taken to the 
questions when they were asked in the 
Oounty Court. It seems to u3 that evidence 
of previous accidents should be ruled to 
be admissible or not: and that if it is not, 
Counce] should not be able to introduce it 
by sich tactics as the usual “Do you put 
yourself forward as a careful driver?" We 
hope defendants willin future be advised 
to refuse to answer that adroit interrogatory, 
The issue is not whether they are generally 
careful, but whether at the moment when their 
conduct is in issue they exercised due care, 
But we fear that, the world being what it 
ig, such a refusal will give them little 
help — The Law Journal. 


- Eloquence that was. | 
“Juries areno longer influenced by in- 
vactive, but by argument,” the Recorder of 
London remarked recently, and though one 
may legitimately doubt the severely un- 
emotional character of the modern Juror, 
there is no mistaking the improved quality 
of the addresses offered to him. A present- 
day Advocate would hardly warn his hearers 
not to be carried away “by the dark oblivion 
of a brow,” and, when reminded that he 
was talking nonsense, reply that “good 
enough for the J ury.” To my mind, the prize- 
winning example of old-style bombast fell 
from the lipsof the eloquent gentleman who 
reached ,the climax of an impassioned 
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address with the words; “Gentlemen of 
the Jury, it will be for you t say whether 
the defendant shall be allowed to come into 
this court with, uablushing footsteps, with 
the cloak of hypocrisy in his mouth, and 
draw three bullocka out of my client's poc- 
ket withimpunity.”¢ Of the same quality 
and reaching almost as fine a complexity 
of metaphor was Serjeant Vaughan's re- 
ference to a witness on the other side; 
“And then we come to Brown,” he said. 
“Ah ! there the impudent and deceitful 
fellow stands, just like a crocodile, with 
tears in his eyes and his hands in his 
breeches pockets." —The Solicitors’ Journal.. 


A Matter of Terms. 

Referring to the loose drafting of our 
statutes, Lord Justice Bowen once said “it 
has come to thie, that if the Legislature 
were to pass an Act relating to dairy farm- 
ing and were to lay down certain rules for 
the managenient of cows, a clause would be 
wisely inserted at the end thoughtfully 
stating that ‘for the purposes of this Act 
“cows” shonld be meant to include 
horses.’"’ Yet even this result seems less 
curious than the recent decision of the 
French Oounsil of State which, arguing 
that any worker who exploits natureis an 
agriculturist, classes musiels, oystera, snails, 
and troutas “agricultural produce,” but 
whether fruit or vegetable is not decided. 
By analogy, this judgment seems to confirm 
a decision at the Exeter Assizes, in 18/2, 
when, after lengthy argument, a lobster 
was held not to be an animal “fera 
nature "—The Solicitors’ Journal, 


An Amusing Incident. . 

The case that happened to be in progress 
when Sala takes us into court was not of 
such interest asto detain the visitor, although 
there was in the course of the trial one 
grotesque incident, An old lady was entitled 
to some damages ; the Judge suggested a 
compromise, and instructed Counsel to ask 
her what she would take to settle mattera, 
“What will you take? ” asked Counsel. Now, 
the old lady was extremely deaf, and merely 
shook her head at Counsel, informing all 
and sundry that she was “very hard o’ 

’” “His Lordship wants to know 
what you will take ? ” asked Oounsel again, 
this tine bawling as loud as ever he could 
in theold lady's ear. “I thank his Lordship 
kindly,” anewered the ancient dame, “and 
if it’s no illconwenience to him I'll takea 
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little warm ale.” Amid a roaroflat:1 1 
from the spectators our cicerone takes 
as out of the court into Westminster Hall 
with its many memories,—The Law Times, 


Judges and the Reversal of their 
- Desisions. x 

There has lately come into the present 
writer's hands an anonymous collection of 
sketches of a number of the Victorian 
Judges, published in 1&86—does any one 
know who was the author ?—brightly 
expressed and containing many an interest- 
ing trait of the judicial personages describ- 
ed, Among those sketched is Vice-Ohancel- 
elor Malins, of whom little is now remember- 
ed save that, when an inforiated litigant 
threw an egg at him, he wittily remarked 
that the missile must have been meant 
“for my brother Bacon,” Of him the author 
of the book mentioned ssys that he was “a 
Judge whose personal virtues were judicial 
vices, So strong was his love of fair deal- 
ing and hatred of oppression that hedid 
not look very closely to the means by which 
he came to decidein favour of those who 
had aroused his sympathies,” Another has 
said of him that if he dispensed a home- 
brewed equity of his own, he was at least 
a good conveyancer, among his pupils 
while he was still at the Bar being the 
future Lord Ohanceallor Oairns, and it is 
said that henever forgave that illustrious 
man for not making him a Lord Justice. 
But Oairos probably knew Malins’s capacity 
sufficiently well not to translate him from 
the position of being overruled to that of 
overruling others; at all events, Malins 
never reached the Oourt of Appeal. And 
this brings us to the question, how do 
individual Judges relish having their 
decisions reversed by the superior tribunal ? 
Of Malins we are told that the only point 
of contact he had with other Judges was 
when he was overruled, and that those 
occasions, which were many, produced in 
him an intellectual obstinacy which did not 
improve matters. Often and often though 
he suffered reverse, he nerver missed an 
opportunity of justifying tohis own Bar the 
correctness of his decisions, and his delight 
was extreme when, as sometimes happened, 
a decision of his, after being reversed 
in the Court of Appeal, was restored in the 
House of Lords. Judges, after all, are 
human, and cannot like having their well- 
thought-out judgments treated with what 
they deem scant respect in the higher court; 
and on the other hand, their delight is exu- 


JOURNAL 


. 15 
berant when, as aiso occasionally happens, 
the higher court takes the same view as 
they did. Some Judgeshave been more 
unfortunate than others in this matter. 
Do we not all recall the story, apocryphal 
no doubt, of the junior members of a former 
Judge's family who danced round the table 
when “papa had been affirmed in the Court 
of Appeal.” It is said of Jessel that when 
his attention was called to the fact that the 
Court of Appeal had overruled one of his 
decisions, he said: “That is strange ; when 
Isit with them they always agree with me.” 
Even the most distinguished Judges have 
the unpleasant experience cf having their 
views failing to find acceptance; navurally 
they do not like it, although they are 
prudent enough to say nothing about it, 
contenting themselves by wondering how 
their colleagues could by any process of 
reasoning have arrived at a conclusion 
Gifferent from theirs. Not all have been 
as philosophical as Lord Young of the 
Scots Bench, who, when someone told him 
thet one of his judgments had been ap- 
proved in the House of: Lords, said : 
“Well, ib may be right for all that.”— 
The Law Times. 


Unemployment Withinthe Law. 

Asin the world, so at the Bar. In the 
present dull time of stagnation it is the 
outer fringes which suffer first and 
most when the hard times set in, Those 
who are at the top of the tree are always 
occupied, and it matters little to them 
whether litigation is brisk or the reverse, A 
slack season is probably not unwelcome— 
they are the folk who like their Long Vaca- 
tion long. But Advocates in the second and 
third rank, whodepend fora livelihood on 
the crumbs which fall from the rich 
man’s table, are less capable of taking a 
detached and philosophic view of the 
situation. 

Yet do the unemployed lawyers keep 
within the law. Not one of them, so far 
as I know, took part in the unemployed 
march which led to all that recent trouble. 
Not for them the “uncivilised methods” 
mentioned recently by the Belfast Coroner. 
“Defiance of the constituted authority, 
incendiarism end looting” are not, for 
them, “the methods to be adopted to 
obtain alleviation or relief from distress.” 
No ; they are legal men who live orstarve 
within or by the law; hoping that, in 
the fullness of time, the law and litigants 
will come to,their relief.—The Law Journal, 
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“ MAHATMAJI’S FAST: IS IT AN OFFENCE UNDER THE 


PENAL CODE?” 
(A Reply by Mr. Manik Chand J. ain, Advocate, Lucknow.) 


From sometime past, it is being discussed 
in the pages of the Oriminal Law Journal, 
whether Mahatma Gandhi's fast amounted 
to an offence punishable under s. 39, 
Indian Penal Code. 

The necessary ingredients of the offence 
under s. 309, Indian Penal Code, are : 

(a) attempt to commit suicide, and (b) 
the doing of any act towards the commis- 
sion of such offence, 

For the purposes of the present ques- 

tion only the first ingredient needs con- 
sideration, 
. Attempt is the direct movement towards 
the commission after the preparations are 
made, while preparations follow the inten- 
tion tocommit. In ‘other worde, in the 
stages of the crime “attempt” comes tbird, 
the first two being :— 


` (4) intention, and 

(it) preparation. ; 

This being so, intention is the gist of 
the offence under ss, 309, Indian Penal 
Code. _ __. | 
` If by ‘observing the fast Mabatmsji in- 
tended tocommit suicide, thecase must fall 
under e. 309, Indian Penal Code. But if it 
wasa means to an end the end being to get a 
change in the communal award pronounced 
by the British Premier by moving the 
Indian ccmmunities toevolve an egreed 
formula for the election of the representa- 
tives of the depressed classes to the 
different Councils on the basis of jcint 
electorate, the case will certainly not come 
within the purview of s. 309, Indian Penal 
Code. 

Mahatma Gandhi has nowhere said that 
by his fast he intended to kill himself. 
What he said was to the effect that by un- 
dertaking the fast he intended to bring 
pressure on the communities and the 
Government to remedy the evil of the de- 
pressed classes being separated from the 
ceste Hindus, 


The next question for consideration is 


whether the. possibility of the fast result- 


ing in death, comes within “intention to 
commit suicide”, ; 

One is said to intend what one wills. 
He cannot be said to intend what he does 
not will, though he knows that acts other 
than that which he intended, might DOS- 
sibly happen. 

The logical consequence is that Mah- 
atmaji by his fast intended to remedy a cer- 
tain evil, and though it involved a possibil- 


ity of ending in his death, still it can in, 


no sense be said that he intended to commit 
suicide, 7 

Let me add an illustration to make it 
clear. . 

A big house caught fire. There area 
number of inmates in the house who aro ` 
to be rescued. The fire has spread to such 
an extent that the inmates cannot be 
rescued unless somebody risks his lifein 
saving them. ‘A’ with intent to save them 
attempts to enter the danger zone where 
there is a possibility of his losing his life. : 
Can it be said in any sense that ‘A’ 
attempted to commit suicide ? 

The ingredient’ of “intention” being 
absent, such a fast, in my opinion, cannot 
be made punishable under 6. 309, Indian 
Penal Oode, 

[We agree with the view of the present 
There is no intention to commit suicide 
cases. The analogy of cases like the following 
would make the -matter clearer. A philosopher 
goes and sits under a tree and refuses to take any- 
thing until he has solved the riddle of life and 
death. A devotee of God sits in contemplation 
practising yoga. A father disgusted with the vicious 
conduct of his son refuses totake food until the son 
gives an undertaking to mend his ways. There is 
no intention to commit suicide in such cases though 
the person is prepared to prolong his fast even 
unto his death. i 

We think there is also another ground for holding, 
there is no offence in such cases, Is there any act 
or illegal omission after all in deciding to take 
water and soda alone or to takeno food at all? 
Does the law say that we must take any parti- 
cular food or any food at all, Apart from any 
question of intention, therefore, there is no illegal 
act or omission atall in deciding to live on water 
alone whatever the motive or intention be. However, 


the former isasafer ground and Gandhiji must be 
acquitted. —[Hd;] 


writer. 
in such 
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Notes and Comments. 
Contracts: Refusalto sign formal Review: English and Indian Law. 
„agreement, “The. power of review which’ is rə” 


_A carious question relating to contracts 
~fipon which there does notseem to be much 
authority in India was raised before the 
Judicial Committee in Currimbhoy & Co, 
v. Creet (141 I. O. 209) decided on the 
22nd November, 1932. The fact that the 
law on the point has not been well ap- 
preciated in India is clear from the ob- 
servation of their Lordships that “it is 
remarkable that throughout the pleadings, 
the judgments and the case of appeal 
before the Board, indeed until Oounsel’s 
attention was called to it at the hearing 
before their Lordships, no reference was 


made to the decision of the Board in Hari. 


Chand Mancharam v. Govind Lakshman 
Ghokhale (71 Ind, Oas. 763; 50 I. A. 25),” 

The question before their Lordships was 
whether where the parties to an agreement 
contemplate the execution of a formal 
deed of agreement, an action for breach 
of contract by refusal to sign such agree- 
ment wozld lie. ‘heir Lordships state 
that the answer to the question is contained 
in the judgment of Parker, J., in Von 
Hartsfield v. Alexander {(1912) 1 Oh, 284], 
where his Lordship said that in such 
cases it is a question of construction whe- 
ther the execution of a further contract is a 
condition or term of the bargain or whether 
itis a mere expression of the desire of the 
parties as to the manner in which the 
transaction «agreed to will in fact go 
through, In the former case there is no en- 
forceable contract either because the con- 
dition is unfulfilled or because the law 
does not contemplate a contract 
to enter into a contract, In the 
latter case thera is a binding contract and 
the return to the most formal document 
may be ignored, In either case there is 
no breach of any contract in a refusal to 
sign a formal document and an action on 
that basis would not lie, 
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cognised by the Civil Procedure Oode of 
India appears to be a matter of curiosity 
to English lawyers, A correspondent ; 
writes thus in a recent issueof the Law 
Times of England: - ,. 
“Though in this country once an order: 
has been drawn up, passed, and. entered, 
there is no jurisdiction in the court that: 
made it to re-hear the matter,. something : 
like the old Scotch practice referred to in: 
Law Times of the Ist October obtains in‘ 
India at the present day. Under the.head- 
ing of Review, O. XLVII of the Oivil 
Procedure Code of Iadia is set outin these: 
terms: ‘Any person considering himself 
aggrieved (a) by a decree or order from; 
which an appeal is allowed, but from which 
no appeal has been preferred, (b) by a decree... 
or order from which no appeal is.- hereby 
allowed, and who from the discovery. of. 
new and important matter or evidence 
which, after the exercise of due diligence, 
was not within his knowledge, or could not 
be produced by him at the time when the 
decree was passed or order made, or on 
account of some mistake or error apparent, 
on the face of the record, or for any other 
sufficient reason, desires to obtain a review - 
of the decree passed or order made ‘against 
him, may apply for a review of judgment- 
to the court which passed the decree or 
made the order, Soareviewin contrast 
with an appeal is a reconsideration of the ' 
same subject by the same court. The: 
longest period allowed in which totapply - 
for a review is ninety days, ; 
“How far this principle of review may: 
bé carried appears in certain observations.. 
of Lord Watson in Re Appa Rao (13 Indian 
Appeals 155 at p. 158): ‘It is quite true. 
that there may bə exceptional circum-. 
stances which will warrant this. Board; . 
even after their advice has been acted upon 
by Her Majesty in Council, in allowing a case: 
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to ke re-heard at the instance of one of the 
parties.” His Lordship goes on to describe 
the? privilege as an indulgence, not as a 
right. The decision referred to was given 
under the repealed Oode, bus it appears to 
apply equally under the Oode now in 
force. And even in India there are 
limits, Finality) cannot be postponed 
indefinitely. So O. XLVII, contains this 
provision also: ‘No application to review 
an order made on application for a review 
ora decree or order paesed or madé ona 
review, shall be entertained.’ ” 


Security Bond under s. 
CP. O.: Stamp duty. 
The question what is the proper duty 

payable on a security bund executed under 

s, 55 (4), Oivil Procedure Oode, for a judg- 

ment-debtor who has been arrested and by 

which the surety undertakes personally to 
pay the-decree amount, if the judgment- 
debtor-does not apply within a month to be 
adjudicated as an insolvent was referred to 

a Special Bench of three Judges of the 

Lahore High Oourt in Ghulam Mohammad 

v; Emperor, 141 Iud. Oas. 301. 

‘In this case the bond was stamped with 
& court-fee stamp. of eight annas only and 
the Financial Oommissioner made a refer- 
ence. Their Lordships held that the stamp 
duty of eight annas was sufficient inasmuch 
as the provision of law applicable to such 
bords was Art. 6 of Soh. ILof the Oourt 
‘Fees Act. Neither Art. 15 nor Art, 57 of 


55 (4), 
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the Stamp Act applies to such bonds. The» 
case of bonds charging immoveablé prop: 
erty as security of course, stands on a differ? 
ent footing. The observations made in 141. 
Ind. Oas. 301, which gave rise to some 
doubts on the point have been dissented 
from end the point has now been set at 
rest by this decisioneo far as the Punjab’ 
ig concerned, 


Adjustment of decree: Promise to 
perform something in future. 
The view which has been expressed in 

some earlier rulings that an agreement to 

perform some acts in future cannot bere- 
cognised as & valid adjustment or satisfac-, 

tion of a decree within the meaning of O. 

XXI,r. 2, Civil Procedure Oode, is now 

being giver up., Ina recent case before 

the Madras High Oourt, Ramanarasu vV, 

Matta Venkata Reddi, A.J. R, 1433 Mad. 28, 

the question was discussed in detail by 

a Division Bench and their Lordships bave 

laid down clearly that if the decree-holder 

accepts a new contract in place of his decree 
as immediate satisfaction of that decree 
there is no legal impediment to his doing 
so, and that an adjustment of this nature ` 

may be recorded by the Court under O. 

XXI, r, 2, Oivil Procedure Oode, even 

though the contract involves performance 

of some acts inthe future. We think-, this is- 
ihe better view. and that-the earlier view 
is uneound, 


Extracts from Contemporaries. 


A Murdered Man’s Estate. 

In. Ireland, at Wexford. Oounty Oourt, 
on the 19th November; Judge Devitt had 
before him an application which raised 
the question whether a person convicted 
of murder could share in the distribution 
of the asset3. of the victim. Mrs. O° Brien, 
who was convicted ofthe murder of her 
nephew Jobn Cousins at Wexford, is now 
undergoing. a life sentence in Mountjoy 
Prison in Dublin, the death sentence having 
been commuted.. The murdered man 
died intestate, and it was submitted on her 
behalf that-the.rule that neither the 
murderer nor his representatives can bene- 
fit underthe will of the victim did not 
. apply to a case of intestacy: Rex y. Crippen, 
101 L, T. Rep. 224; (1911) P. 108). Crippen 
was found guilty ofthe murder of his 
wife and was executed. He made a will 


and appointed Ethel Le: Neve as his 
executrix, The President (then Sir Samuel 
Evans) passed over ihe husband's executrix 
and granted ‘administration of the wife's 
estate on her intestacy to one of the-wife’s 
next of kin. “Itis clear,” said the Pre- 
sident in that case, “that the law is, that 
no person can obtain, or enforce, any 
rights resulting to him from his own crime 
neither can his representative, claiming 
under him, obtain or enforce any such 
rights. The human mind revolta at the 
very idea thatany other doctrine could 
be pcesible in our system of jurisprud- 
ence,” 

In the above caseJudge Davitt followed: 
Crippen’s case (sup) and ruled that Mrs. 
O’Brien was not entitled to share in the’ 
distribution of the assets of the murdered 
man.—The Law Times, . 
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e Kanes and Henry Erskine. 
°  Amqpg the other characteristics of 
eKames which excited comment was an 
inclination towards pareimony, and it was 
° this trait upon which on one occasion 
Henry Erskine playei with his accustomed 
skill, The scene wasone of the circuit 
. towns where the parsimonious habits of 
the Judge led him t@ attempt small econ- 
omiea in the matter of the wine consumed 
at the-Bar dinnera. Kames had directed 
that only port should be placed upon the 
table.. The members of the Bar had no 
notion of being treated in this way, con- 
sidering that they were entitled to claret 
which. as is generally . known, was at that 
etimé the favourite wine in Scotland—a 


~~ preference attributed by some to itscheap- 


ness before heavier duties were imposed 
upon its importation. After dinner sundry 
hints were thrown out that claret would be 
acceptable, hints increasing in breadth 
as the evening wore on, but to these the Judge 
was diplomatically deaf. Then, desirous 
of giving a different turnto the conversa- 
tion, he addressed Erakine, expecting to 
get some support from the pleasant spoken 
young man. “What,” said his Lordship, 
“ean have become of the Dutch, who only 
the other day were drubbed off the 
Doggerbank by Admiral Parker?” With 
his sweetest smile Erskine at once re- 
plied. “I suppose, my lord, they are, like 
ourselves, confined to port.’ —The Law 
Times. 


Lord Eldon's Tears and Erskine's 


In the trial of Horne Tooke which follow- 
ed that of Hardy was said to have occurred 
the incident of Sir John Scott becoming 
quite emotional and bursting into tears. 
The story goes that inrepelling some insinua- 
tions thrown out against him as Attorney- 
General for the -maaner in which he had 
instituted the treason prosecutions he said, 
“he could endure anything but an attack 
on his good name: it was the little patri- 
‘mony he had to leave to his children, and 
with God's help he would leaveit unimpair- 
«d.” He then burst into tears, which, from 
his lachrymose habit, surprised no one; 
but tothe general amszment the Solicitor- 
General (Sir John Mitford), who was not 
known to be of a melting mood, because 
equally affected and sobbed in concert 
with hie. learced leader. Afraid that this 
exhibition might affect also the jury, Horne 
Tooke excliimed ina stage whisper, “Do 
youknow what Sir John Mitford iscrying 
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about? Heisthioking of the deatitute 
condition of Sir John Scott's ‘children 
and tha little patrimony they are likely 
to divide among them.” As it happened, 
the melting moodonly so far extended to 
the jury that they acquitted Horne Tooke, 
just as they had done the same in the 
case of Hardy. Notwithstanding these 
reverses, the Attorney put a third prisoner 
on hia trial—Thelwall—and in his case 
too, the jury found a verdict of not guilty. 
According to tradition, Thelwall was a very 
troublesome client for Erskine frequently 
interfering with the defence. At one time 
he was co much dissatisfied that he wrote on 
a piece of paper which he threw.to Erskine 
“I'll be hanged if I don’t plead my own 
cause,” upon which Erskine returned the 
paper with the words” You'll be hanged 
if you do”.—The Law Times. 


Damages in Divorce. 

Heavy damages have been awarded in 
divorce suits lately; and we notice in par- 
ticular two cases reported on the same day 
laet week, in which Lord Merrivale assess- 
ed or approved the damages to be paid 
to innocent husbands at 7,5007, and 5,0002, 
The orthodox view on this difficult ques- 
tion is that the measure of damages is 
what the petitioner has lost with his wife. 
Damages, in this view, may be very small 
where the husband and wife are living 
apart, or where their married life has been 
unhappy, and may be large if she has 
up to the time of misconducf, bean a good 
wife. Weare told that it is not the fanc- 
tion of judge or jury to punish the c>- 
respondent; and in the main this may be 
a sound view. Bat, like many of our 
precepts which are partly legal and partly 
mora), it is nota universal rule. We notica 
that in one of thecases Lord Merrivale 
said, in approving an agraed sum of 7,5001., 
that the co-respondent had used his great 


‘wealth for the purpose of depriving the 


petitioner of his wife (whom hə, married 
only just over two yeara ego). This observs- 
tion leads us to believe that the learned 
President does not feel himself bound by 
the rule that itis the amount of the hus- 
band’s los3 that must be considered alone, 
without having any regard to the turpitude 
of the co-respondent. If we have read 
aright what is in the learaed President's 
mind, wə can only say that most right- 
thinking men will, wa believe, agree with 
him. Tae Court must ba ever vigilint in 
these mattera, and any tendency to sall 
wives for money must bə crushed with 


log . 
f severity, But “where there is no trace of 
‘anything of that kind, we should not be 
‘unwilling, despite the authorities, to see 
‘punitive damages awarded—The Law 
“Journal, 
‘Birkenhead in Debate. 
"The unveiling of a bust of the late Lord 
Birkenhead in the Debating Hall of the 
“Qxford Union Society irresiatibly recalls 
-B Ecene which occurred once when the great 
“man visited Oxford tospeak in a presidential 
‘debate. Mr. Dingle Foot, who was at the 
“time Treasurer.of the Union, was brave 
enough to put into hisspeech the apocryphal 
story of how when Sir John Simon and “F, 
*E.,”. were’ undergraduates together ‘they 
;tossed up to decide which party each should 
“join as there was not room in one party for 
two such colossal‘personalities, Later in the 
debate, Lord Birkenhead turned the point 
against his young opponent, “I don’t care 
“s rap, he said,” what the Treasurer thinks 
of me. But what Sir John Simon will say 
“when” I tell him that one cf his young 


supporters in Oxford considers that he based : 


‘hig, political principles on the vagrant 
‘eccéntricities ofa coin, I shudder to con- 
“ceive!” —The Solicitors’ Journal, 


‘Conveyancing as an Art 
‘The -late “Bir. Edward Fry, as became 
Fone brought up in ‘Lincoln's Inn, enter- 
‘tdined.. an exalted opinion of the 
‘functions ‘of the conveyancer, and in his 
‘collection’ of essays entitled “Studies by 
the “Way,” he has a fascinating paper on 
‘Qonveysncing, the practice of which he 
‘calls “as ‘art; it is a fine art, though the 
„art critics. ‘may be few and comparatively 
‘voiceless, and though ‘the’ public capable 
„Of “appreciating the art be ‘the smallest 
‘who’ appreciate any fine art: As he goes 
‘on to point’ out, the skilful conveyancer 
"is master of a’peculiar species of composition, 
‘admitting in its bestiestate of a high degree 
-of perfection, although he sorrowfully adds 
that like. other things capable of a high 
“dégtee of excellence, it is rarely done 
“well” Oonveyancers breathe a highly 
rarefied atmosphere, tbey have little of the 
: gaudium cèrtaminis, for if they manage to 
"get upa dispute over a title they fight 
“their antagonists for the most part only 
“by. writing counter-opinions to one another, 
‘and ‘so they contend for victory very much 
“as men’ do at golf. Eut; as Sir Edward 
‘algo gaid, ‘these men have their reward; 
‘this is twofold; the fees they earn, and 
“the plessure “derived from the practice 
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of a fine art. To the ordinary mortals, 
pleasure seems scarcely the apt word in 
this collocation and yet have we not the 
testimony to the like effect of Mr. Duval, 
reputed the greatest conveyancer of his 
day. On being asked on one occasion 
whether the constant poring over abstracts 


-of title was not wegry work, he answered; 


“Well, itis sometimes a little dull: but 
every row and again ore meets with a 
brilliant deed, which is a reward for all 
Surely enthusiasm for 
one’s vocation could no further go.—The 
Law Times, ` 


‘Women Drivers. ~ 


-~ It was about time that some man should 


` be chivalrous enough to take up the cudgels 


on behalf of the women motor drivers, 
who are so often characterised, with a 
sweeping generalisation, as the worst 
offenders on the road; and a letter in the 
Times last week ought to set «fair-minded 
people wondering, and, better still, 
watching women motorists on the road. 

They will no doubt find many bad 
drivers; girls in berets, in noisy sports 
cars, showing great skill and greater 
recklessness; older women, apparently ex- 
pecting men to give way to them because 
they are women, breaking all the rules of 
the road. But are the young girls any 
worse than the young men of the same age, 
and are the older women any woree than 
the male drivers who delight in putting 
women in a difficulty because they are 
women drivers? se 

The vast majority of women drivers, it 
will be found, drive as well as the average 
man; perhaps this is not much of & 
testimonial. Women are a little more 
punctilious about the rules of the road 
and the giving of signe, simply because 
they wish to show that women can 


‘manage just as well as men. 


The fact is that when women seriously 
take up anew job they generally do it 
remarkably thoroughly. This is what 
annoys the particular type of man who 
thinks woman’s place is at home mending 
his socks, and who, in consequence, harries 
‘his wife if:she drives the car until she 
gives it up in disgust, and then does his 
best to make the road uncomfortable for 


‘other women—Justice of the Peace, 


Mothers-in-Law. 


The mother in-law, who is often the good 
friend and wiss counsellor, is also capable 
of being the enemy of peace and the sower 
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© of discord; and in this latter capacity she 
has become the subject of innumerable 
> jokes, some good and many bad. 
, Lately she has figured soberly in the law 
` reports, and has been treated with becom- 
“ing seriousness. In Milltchamp v. Milli- 
_ champ (1931), 95 J. P, 207, the High Oourt 
< laid down the principle that a men’s duty to 
-his wife takes precedence over his duty to 
_ | his méther, so that the wife was not bound 
to put up with an impossible situation due 
- to the presence of her mother in law. Then 
` came Jackson v, Jackson (1932), £6 J. P, ¥7, 
where the affaira of the parties were com- 
plicated by two mothers in-law; and bere 
: the learned Judges found that the pcsition 
“wah not unbearable and that the wife had 
‘Jeft her husband without sufficient cause. — 
Now comesa criminal case. Perhaps some 
-men, and some women, too, may have won- 
‘dered how far bodily voilence directed to- 
- wards exasperating mother-in-law would be 
‘held justified or atall events regarded in- 
dulgently, by Judges and Magistrates. 
There is a limit, Last week the learned 
Recorder of London was thus reported in 
“an arson caée: “However much you dislike 
‘your mother in law ycu must not set fire to 
her." Angry eone-in-law should note this 
dictum.—J ustice of the Peace. 


“An Artistic Judge. 

It is interesting to hear that some Queen 
Anne and Ohippendale furniture ones the 
property of Mr. Justice Day isshortly to be 
sold at |Ohristie’s. Twenty-three years ago 
the sale of his picture—mainly of the modern 
Dutch and Barbizan artists—astonished 
London and was acknowledged to be “quite 
the most remarkable event of its kind which 
has ever occurred in this country.” Pictures 
which he had picked up for a few guineas 

. fetched in some cases twenty to a hundred 
- times the-price originally paid. The whole 
realised £95,000, but this should be whis- 
-pered low, for in his lifetime when a dealer 
would try to discuss with him anything 50 
‘irrelevant as picture values his reply was: 
““Millet atarved, Rousseau nearly broke his 
heart’ Once when some commercially 
minded person dared to ask in connection 
‘with one of his treasurere: “How many 
‘thousands did they say?" the great collec- 
-tor turned on him with a look which shrivel- 
“led up the whole topic, Henever bought 
“speculatively and here was a startlingly 
‘poetic side of a personality which from an- 
‘other angle was rigid and severe to exceee. 
‘Phe Solicitors Journal. 
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Counsel and Clients. 

In certain uniformed quartere there still 
appears to survive the belief thatit is the 
lawyers who are mainly responsible for the 
fomenting of litigation. Milton, it will be 
remembered, indulged in this jibe when he 
spoke of lawyers and their love of “litigious 
terms, fat contentions, and flowing fees.” 
No doubt, there have been some legal black 
sheep who have bean more concerned with 
getting their fees than with the true inter- 
ests of their clients, butitcan besaid with 
truth that in very many cases* members 
of the- Profession have end3avoured to coun- 
sel amicable settlement rather than have 
recourre to the courte. Readers of Scott's 
‘Guy Manneriag” will recall how Ooun- 
sellor Pleydell sought to dissuade Dandie 


* Dinmont from bringing his dispute with 


Jock o' Dawston's Oleugh about the bounda- 
ries of thei: respective properties into 
court~e dispute which involved a bit of 
land, the annual value of which might be 
about five shillings—and many a Oounsel 
since Pleydell’s day bas done the like with 
bis cliente. Indesad, tha very plain speak- 
ing which a cliant occasionally received 
from his professional adviser is not relish- 
ed. Sir Oharles Russel, when at the Bar, 
pever hesitated to express his views with 
vigour even towards the clients who came 
to him to engage his services. A story has 
come down to us ofa former leadar of the 
Midland Circuit who posses3ed the like qual- 
ity of very plain speaking. On one occasion 
his client long refused to agree toa refer: 
enc3to arbitration which Judge, Jury and 
Counsel all agreed should be done, where- 
upon this Counsel, Olarke by name, at last 
said to him: “You d--d infernal fool, 
if you do not immediately follow my Lord’s 
recommendation, I shall be obliged to use 
strong language to you.” On another occa- 
sion, although not in the same connection, 
this same gentleman showed himself the 
pozsessor of vigour of speech if not.of the 
gift of charity of thought. Ata meeting 
of the Benchers of Lincoln's Inn he very 
conscientiously opposed the proposal ofa 
a member of the Jewish race to becalled 
to the Bar. Is was pointed out to Olarke 
that this would be a very serious hardship 
oa the young gentleman, who had been 
allowed to keep his terms and whose pro- 
spects in life would be euldenly blasted. 
“Hardship,” said he, “ao hardship at all. 
Let him become a Christian, and ba d—d to 
him.” —The Law Times. 
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Cross References. 
‘+ Hill Barton, in his amusing work, “The 
. Book Hunter,” has some remarks on the 
subject of the unconscious humour that 
- occasionally finds its way into the grave 
pages of legal treatises and digests. The 
examples he gives are certainly amusing 
but he has by no means exhausted 
the subject. Recently the present 
writer has quite accidentally met with 
several instances of unconscious 
humour in the cross references in 
reports, two of which deserve to be noted 
_for their amazing incongruity. One of 
these is from the voluminous reporta of 
Vesey. To one case he puts as the margi- 
nal note the following grave statement: 
“In cases of lunacy, the notion that the 
moon has an influence is erroneous.” This 
is laugtable enough in itself, but he carries 
the matter further by this cross reference 
in the index : ‘ Lunatic, see Lord Ohancell- 
or,” which might even be regarded as 
‘bordering on contempt of court. But a 
still more amszing cross reference may 
be found in the reports of an old Scots 
lawyer, Professor Forbes, which record 
the decisions of the Court of Session in the 
early years of the eighteenth century. 
This runs thus ; “Justice of the Peace, see 
Fornication.” The case itself had refer: 
ence to the jurisdiction of justices to deal 
under an old Scots Act with cases of sexual 
irregularity. Apparently the grave Pro. 
fersor saw nothing incongruous in this way 
of calling the attention of the practitioner 
to the decision in the particular case.—The 
Law Times, 


The Perils of Latin Quotation. 

Not only has a Litin term no intrinsic 
compelling force, its mere use may display 
8 grievous unfamiliarity with its meaning 
or pronunciation which is scarcely likely 
- to propitiate the ear of those to whom it is 
- addressed. The Jate Mr. Foote tells of a 
certain member of the Bar of a past genera. 

tion on the Western Oircuit who in a case 
before the court had to explain to the Jury 
‘how parasites known as “flukes” were 
- developed in the livers of sheep. There was, 
says Foote, an audible shudder in court n hen 
the junior Bar heard the “ovums of these 
little creatures” referred to. “I hear my 
young friends laughing at me,” said the 
` Barrister in question; “ they have been at 
echool since- I have, but, of couree, I know 
that strictly speaking, ovums should be 
ove” at which, we gather, there must have 
been a fresh shudder, Then there is the 
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peril of a false quantity, and althoughe 


James Payn could never understand why 
a false quantity in Latin should be sọ 
mirtt-provoking while a similar solecism in 


English excited no remark, such a° 
slip ig not accounted to the utterer 
for. linguistic righteousnese. Lord 
Oampbell hugged himself on having. 


fired off a successfat joke in court-on, this 
subject. An ancient rule dictated- that 
there should be nothing but what was snort 
on the last day of term. On this occasion 
a Barrister was arguing that a.writ of error 
would not lie, and he ssid “my Lords, I 
maintain that the proper course . would 
have been an audita querela,” at which 
there was a laugh from the Bar. “Ta spite. 
of that laugh,” he continued, “1 do again 
assert that the proper course would have 
been an audita querela, which provoked 
redoubled laughter. Thereupon Lord Oamp- 
bell intervened by saying that ‘‘Mr.—re- 


. members the rule that everything is to be 


short the last day of term,” a sally which 
produced prodigious applause. Recounting 
the incident, the Ohief Justice remarked 
that “there has always been a great 
disposition to laugh at the jests of the 
Ohief Justice. I have several times sneered. 
at this in my ‘Lives, but I have now the 
benefit of it.” A later Ohief Justice, none 
other than the present occupant of the 
office, whose classical attainments are widely 
known, very neatly corrected a false quantity 
to which he had just been treated in 
court. Counsel, in arguing, spoke of 
something having been done coram non 
judice, At the conclusion of the argument, 
the Ohief Justice proceeded to giva judg. 
ment which he esid “may bə short like 
the ‘i’ in judice.—The Law Times. . 


Concerning Forensic Wigs. 

While our American and Continental 
confreres are able to carry on their 
forensic labours without 
of the wig, by a tradition which has 
hardened into a law as. inflexible -as 
that of the Medes and Persians, we in this 
country regard it as an essential part of 
the Advocate’s equipment while appearing 
in any of the superior courts. Without it 
a Barrister is invisible to the Judge. Does 
it in some mysterious way infiltrate legal 
wisdcm into the wearer? It was said of 
Erekine that in his wig he was well nigh 


invincible in argument, while without it he 


was in the last degree feeble, There is also 


‘a tradition that Garrow, afterwards a Judge 


of the Court of Exchequer, would never 


the adjunct . 


ae 


— 


as 
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“permit anyone to touch his wig, saying 
that he knew that it contained wisdom 
and, therefore, he must decline toallow it 
eto get into the hands of any “varlet hairdr- 
esser,” Little wonder then that many 8 
busy Advocate has come to feel a special 
fondness for his Bar wig. Occasionally 
‘it has happened that successful practitio- 
ner on exchanging his Bar, for his judicial 
wig, has handed over the former to some 
professional friend, who gladly received it 
in the hope that the success which it 
brought to its original owner would be 
transmitted with the gift, A few days ago 
the present writer saw with much interest 
a forensic-wig in court which, at one time, 
_had belonged to Sir Alexander (afterwards 
Cheif Justice) Cockburn, who wasone of 
the most brilliant Advocates of whom the 
English Bar can boast, This wig had 
passed throngh various hands, or, to be 
strictly accurate, had been on more than 
one forensic head before it reached the 
present possessor, but it was still in ex- 
cellent condition and appeared to have 
lost none of its virtue. Are there any 
other recorded instances of Bar wigs of 
distinguished Advocates being similarly 
handed on ? A story was current some 
years ago that the late Mr. Justice Hawkins 
offered his old wig to a litigant whose 


success in the conduct of his numerous cases 


made him contemplate entering for the 
Bar. Whether there was any foundation 
for the story the present writer has no 
information. —The Law Times, 


The Window Tax. 

A reprint in The Times oflast week of a 
paragraph in its issue of a hundred years 
ago records a meeting in London to protest 
against the continuance of the window tax, 
whicb, since its first imposition in 1895, 
bad been borne with the utmost impatience. 
Few forms of taxation are congenial to 
the average man, but there have been some 
which have excited the bitterest opposition, 
and the window tax was one of these. 
Not only did it press hardly on every 
householder in having to meet the 
demand of the assessors, but it was highly 
‘objectionable on health grounds, for the 
unhappy taxpayer limited as far as pos- 
sible the number of his windows so that 
he should pay less tax. It, however, 
provided the courte with a good deal of 
work by reason of the many ingenious 
attempts to evade its burden. In the early 
days, the householder, when the time for 
the assessment came round, closed up as 
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many of his windows as he possibly could, 
opening them again when the critical day 
passed. That loophole had to be closed, 
Other methods of evasion were tried, and 
then the Judges were kept busy in answer- 
ing the question, ” What is a window?” 
just as a generation ego their suc- 
cessors were required to find the answer 
to the question, “What is a place?”. In 
one case a householder, under the advice 
of a distinguished sanitary reformer, placed 
in the wall ofhis house four zinc plates 
to ventilate his pantry, but he took no: 
thing by his motion, for it was held that 
he had opened four additional windows 
within the meaning of the Act. At last, 
but not till 1851, the hateful tax was 
repealed, and householders were left, 
although at their own costs and charges, 
to.place as many windows, ia their houses 
as seemed to them good.—The Law Times, 


The President's Desk. 

As a nation we have many links with 
the citzans of the United States—our kin 
beyond sea, as Mr. Gladstone called them 
ina famous article reprinted in his ‘“Glean- 
ings from Past Years.’ We have firat of all 
our common language, although in its pro- 
nunciation it may have suffered asea change; 
then we have also the same system of 
law, modified no dcubt in certain branches, 


“for when the colonies threw off their al- 


legiancs to George III, they did not throw 
off their allegiance to the common law, 
and so the English lawyer visiting many 
of the State courts would find himself very 
much at home, for he would hear the 
terms to which he is accustomed at home, 
and he would observe the same passion 
of Bench and Bar fcr justice as he sees 
in our English tribunals, Again, the spirit 
of comradeship between the lawyers of 
the two countries is worthily maintained by 
the mutual welcome always accorded to the 
law. Time and again English lawyers have 
received a whole-hearted welcome on visiting 
the States, and in this connection we note the 
return of Lord Reading from his visit to 
Washington, where he represented the 
English Bar at the laying of the founda- 
tion stone of the new Supreme Oourt, On 
this eide we have ever shown the like 
recognition of the great men of the law 
of the States. Our Inns of Court have 
made them honorary benchers, an 
honour which they have highly valued, 
and which, in the case of several, has 
been acknowledged by generous donations 
to the libraries of the Inns of which they 


94. 


have thus become members, But over and 
above all those links of association between 
the two nations there is another worth men- 
tioning, especially at the moment when 
we have all been followed with interest 


the course of the Presidential contest. 
In the White House the desk at 
which the President works has a 


special interest for us in this country, 
having been made out of the timbers of 
Her Majesty's ehip Resolute, which formed 
part of the expedition cent in Sir John 
Franklin in 185%. That vessel haviog had 
to be abandoned, was discovered and ex- 
tricated in 1855 by an American ship, 
was purchased, fitted cut, and sent to 
England as’ a gift to Queen Victoria by the 
President and people of the United States 
as a token of good will. When the 
Resolute was eventually broken up, the 
desk was made out of her timbers and 
was presented by the Queen to the Pre- 
sident, “as a memorial of the courtesy 
and. loving kindness which dictated the 
offer. of the gift of the Resolute.” Exchange 
of courtesies between countries elways 
makes. for goodwill, and the feeling 
symbolised by the inscription on ths 
President's desk is not the less strong 
of the many ties bstween Great Britain 
and the United States—The Law Times, 
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Legal Longevity.. y : 

We have had many instances of extraordi- 
nary longevity both of members bf the 
Bench and of the two branches of the pro- 
fession. We recall the vigour both physi- 
cal and mental, of the late Lord Halsbury, 
who appeared to enjoy perpetual youth, 
Sir Harry Poland and Sir Edward. Olarke 
were additional 
vigour accompanying old age, On the Bench 
atthe present time Mr. Justice Avory ex- 
hibits, despite his weight of years as keen 
an interest as ever in the law and ability 
inits exposition. These instances of length 
of years epent in the Professions or on the 
Bench seem, however, to pale into Zinsig- 


instances of wonderfull’ 


nificance when compared with the case , 


mentioned in the iatest issue of the Amer- 
ican Bar Association Journal,which records 
the presence ofa member of the United 
States Supreme Court at a meeting in one 
of the eastern states to offer congratulations 
to Mr. George E, Darlington on his 


hundredth birthday, that gentleman being ` 


still in practice at the Bar seventy-six 


years after his call. This must we imagine ' 
bea unique record of active work in the - 


Profession.—The Law Ti mes, 


Jottings and Cuttings. 


English Justice is one of the best articles 
of its kind in the world but its expense is 
at least commensurate with its excellence, 


‘No'one wishes to encoura 


ge litigation— 
it needs no encouragement, $ 


‘When musicians desire to perform a 
piece that nobody particularly wishes to 
hear, they usually say that it is played ‘bý 
request.” 


It is not an easy thing to explain English 
Legal Institutions to Englishmen. [It is 
even less easy to explain our institutions 
to’ foreigners unacquainted with our legal 


history. 


“Vacation’s gone, fand pleas and strife 
Begin to blossom into life ; 
And Westminster is overflown 
With wit peculiarly its own. oS 
Ohief Justices with brethren thre 
Swagger in ermined majesty, 
Yet these like other things declare 
What short-lived fools we mortals are. 
‘For Hilary Term begins to wayne- 
To Haster’s transitory reign, 
And Trinity's hot sunbeams now 
Deseczend to Michaelmas’s snow. 
Succeeding terms their loss atone 
But we when once our days are flown 
With Littleton and Blackstone lie 
Like records in the Treasury. ` 
And who can tell, if we shall stay 
To earn the fees we touched to-day. 
For with the wealth we leave behind 
The uninheritable mind 
Is what our heirs shall never find.” 
' —The Law Times, 
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Notes and 


“Income tax:.-Assessment of Im- 


partible Estates, 
“tn assersing impartible estates govern- 
ed by the rule of primogeniture to income- 
tax two important questions arise, 
First, whether the ‘allowances payable to 
the junior members are to be regarded as 
income of the family or of the holder of the 
estate for the time being, or whether they 
are to be regarded as a charge on the 
income and as such as an allowable deduc: 
‘tion. The second question that arises is 
whether the assessment of the holder of 
the estate is to be regarded as the assess. 
ment of an individual or the assessment 
of the -head of an undivided family 
for the purpcses of super-tax. Taese 
questions were recently. referred by the 
Income Commissioner of Lshore to 
the High Oourt - Vide Kishen Kishore v, 
Commissioner of ‘ Income-tax ` (14t Ind. 
Oas, 415)! and their Lordships, after a 
carefal consideration cf the question have 
held on the firat point that the allowances 
payable to the junior members are not 
part of the income of the head of the family 
but in the natura of a charge upon it and 
as such are to be deducted in cal 
culating the assəssable income of the 
head of the family. In their Lord- 
ships’ view, the rule as to: allowances pay- 
able to junior members of ordinary Hindu 
families is not applicable to the case of 
impartible estates. Oa the second point 


it has been held that an impartible estate 


is still a joint family and the holder of such 
state must be deemel to be assessed ag 
the heal of an undivided family and not as 


-an individual for purposes of super-tax, 


The questions are.not free from difficulty 


-and all the authorities on the questioas 


‘Were not brought to the notice of their 


‘Lordships, On the second question, for 


-instance, the Patna High Court has taken 


exactly the opposite view in Siva Prasad 
Sinha v. Emperor (82 Ind, Oas, 633; L L, R 


141274. 


Comments. 


4 Pat. 70), But we think the view of the 
Lahore High Court on this poiat ia the 
better one, 


Section 135, Civil Procedure Code: 
Income tax Officer, whether a 
tribunal. . : 

The question whether a party going to 
attend the office of an Tncome-tax 
-Officer. in compliance with a notice 
issued by such cfücer under the Income 
Tax Act is exempt from arrest under s. 
135 (2) of the Civil Procedure Uode, which 
.does not appear to be covered by authority, 
arose for decision in a recent case be- 
fore.the Lahore High Oourt, Basheshar 

Nath v. Messrs. Amolak Ram Amin 

Chand & Co, S. A. No. 33 of 1932, The 


- answer to the question depends on whe- 


ther an Income-iax Officer is a tribunsl 
within the meaning of s. 133, Oivil Prec- 
cedure Oode, The High Oourt after con- 
sidering some analogous provisions has 
come to the conclusion that an Income-tex 
Officer must be desmed to bə a tribunal 
within the meaning ofs. 135. In view of s. 37 
of the Income-tex Act which provides 
that the Income-tax Officer, Assistant 
Oommissioner and Commissioner shall havea 
the came powers as are vested in a court 
under the Oode of Oivil Proceiure when 
trying a suit in respect of the matter of 
enforcing the attendance of any person 
and examining him and compelling the 
production of documents and that a pro- 
ceeding before such officers shall be 
deemed to be a ‘judicial’ pr ceeding 
within the meaning of ss. 193 and 228 and 
196 of the Penal Code the decision cannot 
be otherwise, f 


Civil Procedure Code, s. 105; 
Order setting aside abatement, 
whether can be attacked in 
appeal against final decree. / 
There is . some conflict of opinion 

da the question whether an order 


26 
setting geide abatement snd allowing 
substituticn of tke heirs of a deceased 
party can be questicned in appeal from 
the decree in the cuit, in other words, 
wheiher such sn crder is cne which 
‘affects the decision of the case’ within 
the meaning of s. 105, Civil Procedure 
Ocde. The Lahore High Court hes in 
‘a recent case Bhola Ram v. Arjun Das 
(141 Ind, Cae. 337) adopted the Calcutta 
view that such an order is not one affect- 
ing the merits and cannot be questioned 
in appeal from the decree. It may how- 
ever be noted that in this case the order 
setting aside abatement was not a pari 
‘of the decree and that the decision does 
not cover a case where the order is 
incorporated and forms part of the decree 
In the suit. sti f 

We regret however, that the earlier 
decision of the Lahore High Court in 
Ajudhia Prasad v. Imamud Din (71 Ind. 
Oas. 587), in which a Division Bench of 
the Lahore High Oourt held that an 
order setting aside abatement of an 
appeal. is an order affecting the merits 
of the case and can be attacked on 
second appeal against the appellate decree, 
does not eeem to have been brought to the 
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notice of their Lordships, As there is now’ 
a conflict between two Division Benches 
the question may have to be referred to a 
Full Bench when it next arises. . 


Company Law: Power to ‘Buy 
out’ Shares. : 
The bye-laws of a company sometimes 

contain a provision thst the company 

may ‘buy out’ at par or ab a fixed price 
preference shares from preference share 
holders and re-issue them as ordinary 

shares. .The question whether such a 

provision authorises the company to com- 

pulsorily acquire any member's shares 
without the consent of the member arose 
for decision before the Oaleutta High 

Oourtin the case of Ramendranath Mukerji 

v. Balurghat Central Co operative Bank Ltd. 

(139 Ind. Oas 506). It was held that such g 

bye-law does not confer compulsory powera 

onthe company to buy out shares. The 
word ‘buy’ and the phrase ‘buy out’ con- 
note agreement rather than compulsion 
and although the transaction contem- 
plated is to be at a fixed price, that in 
itself is insufticient to make the provision - 
mean anything more than that it shall be 
lawful for the company to make a purchase, 





=. - JDENTIFIOATION BY PHOTOGRAPHS. 


_ The necessity for the prosecution to 
prove fairly the identity of the accused 
‘where that is in issue is of the utmost 
importance to the proper administration 
of criminal justice. Some of the stages 
in the identification may have to be by 
the use of photographs of the persons 
subsequently charged. Thereafter evidence 
may „be elicited at the trisl thab the 
identifying witnesses were shown by the 
Police a photograph of the accused at 
some time prior to the identification. Such 
a photograph will frequently be one taken 
when the accused was in prisosi 
undergoing sentence on a formar occasion. 
H information to this effect is gratuitously 
disclosed to the jury, it is, of course, 
tantamount to telling them that the 
prisoner has been previously convicted. 
Where this has occurred and a conviction 
resulted, the Oourt of Oriminal Appeal 
has quashed the conviction. In one case 
(Rex v. Wainwright [1925] 19:G.A.R. 82), 
the jury had been handed a Police album 
containing photographs of numerous 
persons including the accused, the subjects 
of the" photographs being fairly obviously 
persons well known to the Police, Again, 


in another case (Rex v, Dwyer and Ferguson 
[1925] 2 K.B. 798; 95 L.J., K.B. 199), the 
photographs which the jury saw showed 
the prisoners wearing a prison number. 


“On the other hand, where prejudicial 


evidence of this kind had been elicited 
solely by the defence, the Court refused 
to set aside the conviction: Rex v, Palmer 
[1914] 10 C.A.R. 77. 

Even if the photograph doea rot disclose 
that the prisoner has ~been previously 
convicted, it may nevertheless be ob- 
jectionable on other grounds, This will te 
so where the photographs have been used 
to “corroborate” the identification. Thus, 
where the prisoner is already in custody 
and the witnesses before the identification 
are shown a photograph of the person 
they are expected to identify, it ie rot 
dificult to realise that the subsequent 
identification is almost valueless. In the 
ceses of Rex v. Goss (1923, 17 O.A.R. 186) 
and Rex v, Haslam (1925, 19 O.A.R. 59), 
where this was. done, the Oourt of 
Oriminal Appeal quashed the convictions: 

. The.true use cf photographs is to enable 
the Police to “catch their man,” by 
showing witnesses photographs of: likely 


1933] ` 


people and seeing whether they can 
identify any of them as the person who 
commited the crime. For this purpose, 
eas Lord Hewart, O. J., pointed out in Rex 
v, Dwyer and Ferguson (supra), a series of 
°” photographs should always beshown. The 
learned Judge further sugested in that 
case that the witness identifying the 
*prisoner by photograph might not be a 
satisfactory person to identify him sub- 
sequently at an “identification parade,” or, 
at any rate, that his evidence of identi- 
fication was to be taken subject to 
his having previously seen a photo: 
graph, 

In a very recent cass—Rex v, Hinds 
(1932, 2K.B, 644)—the defence unsuccess- 
*fully“sought to build on the above dicta 
a requiremant that the trial Judge must 
warn the jury against relying on the 
evidence of an identifying witness if he 
has previously seen a photograph of the 
accused. In this case the appellant had 
been tried and convicted along with another 
man of robbery with violence. Three 
days after the crime witnesses were shown 
a series of photographs as a result of which 
the prisoners were arrested. Four days 
later they were identified by the witnesses 
who had picked them out of- the photo: 
graphs. At the trial - Avory, J., directed 
the jury that— 

“there is no objection to the Police 
who’ are seeking for information ag 
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to the person or parsons who may 
have committed a crimes showing 
to persons who are able to ilentify 
the criminal a photograph or a 
series of photographs to see if they 
can pick out any one of them which 
resembles the person whom they 
oF they would be able to iden- 
ti y” 

It was argued for the appellant that the 
learned Judge should havə gone further 
and warned the jury that the evidence of 
identifying witnesses must be weakened 
by their having previously seen a photo- 
graph of the accused. The Oourt of Crimi- 
nal Appeal, however, refused to accept 
this contention and dismissed the appeal. 

The exact weight to be attached to an 
identification in the flesh which has been 
preceded by an identification by photo- 
graph must in the last resori depend on 
the particular facts of each case, As Lord 
Hewart, O.J., ssid in Rex v. Dwyer and 


Ferguson, no serious mistake will be 
made so long as it is remembered 
that— 


“Tt is the duty of the Police to behave 
with exemplary fairness, remember- 
ing always that the Crown has no 
interest in securing a conviction, 
but has an interest only in 
securing the conviction of the right 

. person, —The Law Journal, 





Extracts from:Contemporarles. 


The Time Limit. 

- One is not quite sure whether the “closuré 
—even as applied in circumstances ro 
“demanding”—is quite in accordance with 
the best precedent; or whether it is not 
an interference with the inalienable right 
of every Englishman to conduct his own 
case. And why should he be given such 
latitude just to develop his “best point’? 
His second best might prove, as it has 
often proved in the speeches of counsel 
léarned in the law, far more effective in 
the persuasion of Judge and jury. So 
often the truly best point falls from the 
lips inadvertently and absent-mindedly.. - 
. But assuming the precedent is good; 
one is very glad that it has been introduced. 
For now there is no insuperable objection 
to applying the like remedy to the speeches 
of counsel. Why should there not be a 
time limit, as-there-was-in-the enlightened 


ages of Athens and of Rome? If Demos: 
thenes and Oicero had to crowd their 
observations into the time permitted by the 
water-glass, why should Upjohn or Stuart 
Bevan, or Norman Birkett, or Pat Hastings 
be permitted to go on regardless of the 
clock? Not that they do, of course; not 
that they do. Ia the latest trials, I am 
told, those broadcast by the B.B.O, on 
Ssturday nights, the maximum allowed not 
only to counsel,-but to the Judge, is ten 
minutes each; not a minute more.—The 
Law Journal.” 


The Duties of an Advocate: 

- We had always thought it an essential 
part of an Advocate’s duty to place. his 
client’s argument beforethe court without 
himself judging of its merits except to 
consider how it should be presented. We 


make this rather trite observation because 
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ofsome recent remarks by the Leeds 
Stipendiary Magistrate in a case in which 
a local’ Solicitor, Mr. D. I. Sandelson, 
appeared before him, Mr, Sandelaon was, 
‘it appeare, representing a large motor 
company, owning many hundreds of 
‘vehicles, who had been accused and convict- 
‘ed of permitting two’of their drivers to 
commit certain motoring offences. Plead- 
dng in mitigation, Mr. Sandelson ‘stated 
‘that hisclients had instructed him’ that. 
‘they were a careful -firm. The learned 
‘Magistrate thereupon inquired as to the 
‘number of their previous convictions, and 
‘learning that they were fourteen in all, 
declared that ‘Mr.’ Sandelson should not 
have accepted these instructions, and that. 
he had failed in his duty to the court by 
giving reckless information. To this we. 
“would respectfully point out that in the 
firet place, whether or nota person is care- 
ful must surely be a matter of opinion, and,: 
therefore, a legitimate subject of argument. 
‘Secondly, there was no wilful concealment 
by the Advocate ; (the facts the defend- 
ants’ record) were before thecourt, and it 
was for the court to decide whether or not 
it accepted the argument deduced there- 
from, Becauee this ran counter to the 
view formed by the court, we find it difficult 
to understand why the Advocate who pre- 
ented it should have been accused of 
recklessness and .breach. of duty.. In our 
view, on the facts as we understand them, 
Mr. Sandelson seems to have been doing 


nothing more than his elementary duty-to.. 


his clients in presenting before the court 
the argument on which they wished -to 


rely. Solong as an Advocate is; in the- 


memorable words of Lord Ohief Justice. 
Oockburn, striving “to accomplish the 


interest of his clients per fas—but not per, ° 


nefas"—we cannot think that the interests. 
of justice are being served by his’ being 
rebuked solely because his. arguments do, 
not. happen to commend themselves to, 
those to whom they are addressed.—The, 
Law Journal. f n Ri 
Extra Judicial Utterances | 
“Lord Snell considers that “a great public. 
service js rendered when Judges. and 
Magistrates on suitable occasions draw the 
attention-of the public to improvements 
that their experience suggests might be 
made in the administration of the- 
law.” l : ae 
He is. right. Bacon spoke truly when 
he caid that “an over speaking Judge is, 
no well-tuned cymbal,” ahd though he was: 


-and uninjured, 
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dealing in this remark with Judges who 
show off in court by interrupting and “ 
anticipating counsel, yet the rem&rk ie 
equally apt when applied to the Judge® 
who seizas every occasion as a peg one 
which to hang his own views of reform. 
But, as at most times a still tongue 
makes a wise “head, so there are other 
moments when a werd ia in season and ° 
carries weight. He that believes shall not 
make haste, but the believer is ill-advised 
to sit still and do nothing all the time. — 
Justice of the Peace, 


Road Casualties. T 

“ Farther, and more appelling, statistics 

have disclosed the enormous ‘toll of death: , 
ánd injury from accidents on the roads 

of this country. - The figures of the- last’ 
and, preceding years justify the ‘almost 

certain forecast of Mr. A. Kaye Butterworth’ 
that, during the next year, about 10,000- 
persons will be killed, and 200,000 or 

300,900 people will be injured on the roads. 

` Tbe dreadful facts and almost certain: 
forecast are the ground for a general 

demand for an alteration in the law’ 
relating to-motors and motorista, and also 

in the law whereby negligence must be- 
proved by the victims or their surviving 

dependants. Legislation designed to 

prevent accidents or to reduce their number 

is promised; but before then, an inquiry 

must be held- into the-causes. It is hoped 

that some Britone will still survive, alive 

who will derive benefit 

from this future law. It is perhaps 


encouraging -that;-sc'far, the birth rate is 


soméwhat in €xcess of the rate of killed 
and maimed. And aré not the” causes’ 
sufficiently ` well “known -already without 
waiting for further particulars? The- 
QOhief-.Oommissioner of. Police has, . for’ 
London, tabulated-the variots kinds :of. 
accident very neatly and atatistically, giving. 
the causes in each case.. One might 
assume that the same cause.operates in; 
much the same-way throughout-the country,. 
and get on with the remedial legislation, 
Or is -the reason for delay the. lack of: 
remedial ideas and of Parliamentary time? . 


—The Law Journal, 


Perjury inthe Courts, . | 
: The recent utterances of McOardie, J., 
which are referred to in a letter ~ under 
the above title in this week's: correar 
pondence::column, recall certain remarks 
made hy the same learned Judge in the 


course’ of: his. delivery of thel. 11th; 


10331 


Maudsley Lecture entitled “Truth” before 
” the ‘Royal Medico-Paychological Society 
which ewas reported in our issue of 3rd 
*January, 1931, ‘There hia Lordship said 
a that “in the majority of contested cases, 
whether criminal or civil, perjury is com- 
mitted by one- or more” witnesses” and, 
conceding that he had “drawn a dark 
“ picture,” almost doupted ‘if the colours 
[were} black enough.” Our corraspon- 
dent's question is not one which admits 
of a ready answer, but it is consoling to 
note that shortly afterwards Eve, J., treated 
the matter in a way which made it clear 
that he did not assent to the view above 
expressed. Possibly the absencsa of erimi. 
nal cases-from the last-named Judge's 
“list find the nature of actions tried in the 


-— QOhancery Division may account fo some 


extent for the different conclusions which 
these learned Judges draw from their 
experienze. An exceedingly elusive factor 
in this connection is the part played by 
involuntary inaccuracy of statement. The 
vast majority of people never enter & 
witnese-box at all. Of those who do, itis 
for many a firat and last experience and 
something-of an ordeal calculated to upset 
the mental equipoise requisite for accurate 
recollection. Moreover, a trathful man, ac- 
customed to have his word taken unchalleng- 
ed, may well.find himself disconcerted by the 
atmosphere of doubt and suspicion in- 
separable from a court of law, and, in 
accordance with a well-known psychological 
phenomenon, actually assume an appear- 
‘ance of guilt, Sometimes it is merely a 
question of sheer bad memory. Eve, J., 
is recorded to have said of such a witness 
“he seems to be afflicted with an unfortu 
nate fluidity of recollection,”"—Solcitiors’ 
Journal, 


The Edifice of English Law. 

Itis truly said of the law of England. 
thatit is a living system which is in a 
‘constant stateof development and growth. 
‘To the‘present generation of lawyers this 
statement is very clearly illustrated in the 
issue of’ the second edition of Halsbury's 
‘Laws of England. Within a period of 
‘twenty-five years such remarkable changes 
and developments have taken place as to 
render obsolete much of the original 
editicn and to necessitate the complete 
revision and re-issue of this great work, 
Its compilers have not attempted to reduce 
the huge mass of legal lore into a code,or 

` a setof principlee; they have recognised 
this to be an impossibility. But they have 
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in astriking form given us a plan of the 
colossal edifice of English law with its 
maza of approaches, corridors and rooms, 
and have furnished a guide to the intricacies 
ofits structure and arrangements. They 
have emphasised what was already known 
to lawyera, the hugeness, the antiquity, the 
inconsistency and the majesty ‘of the 
structure. Its architecture is of many 
periods. Unlikea great cathedral, it has 
no harmony of design ; yet, in spite of all 
itsfaults, it is an embodiment of the 
genius of successive generations in the 
life of a great nation.—The Law Journal, 


Rats as Defendants. 

It was recently pointed out in the 
House of Lords that an infestation of 
musk rats is threatening parts of Kogland, 
The preventiva maasures taken do not 
howaver, include resort to legal process 


‘in the spirit ofthe old French law books 


whioh, as late as 1650, dealt with the 
proper procedure against such creatures 
as rats, leeches and flies and the mode of 
appointing counsel to represent them. 
Among prosecutions of this clase, which 
were not uncommon in mediaeval France 
the suit against the rats infesting the 
diocese of Autun provideda fine example 
of ingeniously obstructive pleading. When 
ths defendants failsd to appsar to the 
frst summons, their advocate peranaded 
the court to summon them parish by 
parish, Next, he pleaded for an extension 
of time for the sick and the agad. Finally 
in order to insure the conduct of his 
clients he demanded that the owners -of 
cais should be bound for the good be- 
haviour of their pote. It was at this 
point, apparently, that the proceedings 
broke down. The whole thing ranks with 
the Wonderland trial of the Knave of 
Hearte, but Ohasianee, counsel for the 
rodents, lived with honour and died in 
1545, President of the High Oourt of 
Provence.—Solicitors’ Journal. 


Lord Sankey on New Lawyers. 
Lord Sankey was not unaware of the 
changes in common and constitutional law 
now proceeding so obviously b3fore our 
eyes when, at Oambridge, he made refer- 
ence to Maitland and Kenny, and observed 
that in a country where everybody is pre- 
sumed to know the law it would notbe a 
bad thing if those who were called upon to 
guide the destinies of the Empire should 
receive some elementary instruction in the 
law. But will that suffice.? . i 
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- According to the Lord Ohancellor, “we 
are now on the threshold of an epoch of 
profound legal transformation. Our edu- 
cational methods have to breed a race of 
lawyers able to utilise the spirit of law 
teform for the highest uses, They 
have to teach the importance at once 
of stability and change. To do sothey 
must know not only how to grasp 
the philosophic content of legal decisions, 
We must turn out lawyers with a courage 
to criticise what is accepted, to construct 
what is necessary for new. situations, new 
developments, and new. duties both at 
home and abroad.” 

I wonder if amongst the “lawyers and 
teachers of the law” who bear the “burden 
of responsibility for the future happiness 
of England and the Empire”, the Lord 
Ohancellor included the Judges? It so, 
McOardie, J. is justified by the. highest 
judicial personage for many utterances for 
which he has been so harshly criticised— 
The Law Jou al, 


Riposte. 
. “At the top of the street three lawyers 
oar reside, 
` Atthe bottom of the street three coal 
barges glide, 


Fly, honesty, fly to a safer retreat, 
. For there's craft in the river and craft in 
, the street, 
- “Why should honesty fly to some safer 
: retreat ? 


There's no truth in your maxims (‘od 
rot’ em!) 

. For the lawyers are just at the top of 
the street 


` And the barges are just at the bottom.” 
Solicitors’ Journal, 


Lawyers as Litigants : 

Lawyers have sometimes been exposed 
to the taunt that, while they are ready en- 
ough to advise proceedings by those con- 
sulting them, they are chary about embark- 
ing on litigation on their own account, To 
this it may be replied that lawyers rarely 
need to invoke the aid of the courts in their 
personal aifairs, seeing they are not engaged 
in mercantile affairs or in relations which 
call for adjustment by legal proceedings, 
The recent action by Sir William Jowitt 
shows, however, that when the occasion 
arises lawyers are not afraid to submit the 
question in dispute to the arbitrament of the 
courts, Again and again lawyers, some of 
the highest rank, have been litigants, some- 
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times as plaintiffe, sometimes as defendants. 
Two Lord Chancellors have been made 
defendants, Lord Brougham and, Lord 
Ohelmsford, the former in raspezt cf ane 
order made by him which the party affected 


alleged was without jurisdiction, the latter ° 


in respect of a compromise made by him 
of an action in which while at the Bar he 
was engaged. In both instances the noble 
defendants were successful. In later times 
there have been several instances of Judges 
commencing actions in respect of trespasses 
to their property, and it may be remembered 
that the late Mr. Justice Peterson was the 
Plaintiff in an action to restrain the con- 
tinuence ofa nuisance. Perhaps the most 
curious case of a Judge instituting proceed- 
ings was that brought by Lord Monboddo, of 
the Scots Bench, against a farrier whom he 
had employed to attend to his horse. The 
farrier was given specific instruction that 
no medicine, except nitrate, was to be 
administered to the animal. In giving the 
nitrate the farrier made it up in a draught 
with a small quantity of treacle, in order, 
as he said, to take off the sharp taste of the 
nitrate. At the time when the medicine 
was given the animal was in a very bad 
state, and it died on the following day. 
Lord Monboddo was, very angry and com- 
menced an action in which he sought to 
make the farrier liable for breach of express 
instructions and for improper treatment, 
It is interesting to find that James Boswell, 
the biographer of Dr.. Johnson, was counsel 
for Lord Monboddo, and he very learnedly 
quoted numerous passages from the civil- 
jang in support of his contention that the 
farrier was liable, but, to his intense disap- 
pointment, as well asto that of his client; 
the court held that the farrier had not gone 
ultra fines mandati. There is a tradition, 
of doubtful authenticity however, that Lord 
Monboddo was so disgusted with the decision 
in this case that ever afterwards he sat at 
the clerks’ table instead of on the Bench 
besides his colleagues. That he seems to 
have sat below the Bench appears to be the 
fact, but the more plausible explanation of 
this anomaly is that it was due to his in- 
creasing deafness. At the clerks’ table he 
was nearer the bar and could hear better,— 
The Law Times, 
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Protection of Animals 

Thefe has been shown during recent 
years a steady growth of Parliamentary 
attention to the sufferings of animals. 
This has been noted in,a sequence of 
efforts for the well-being of wild birds, 


dogs, and so forth. Two Bills, backed by 


anumber of influential supporters, have 
been presented in the Commons of which 
onè deals specially with dogs and the other 
with animals working in mines. Referring 
to the formerin the firat place, it is pro: 
posed to strengthen s.3of the Protection 
of Animals Act 1911, That section enacts 
that the owner of ‘any animal who is 
guiltv +f vrudity toit can upon conviction 
r not only punished butalso deprived of 
ownership and the court is enabled to 
make an order for its disposal. Then 
follows a proviso that no order can be 
made unlessthereis some previous con- 
viction or some evidence as to the owner's 
character or otherwise which indicates that 
the animalif left with the owner will be 
exposed t> further cruelty. The proposal 
of the Bill goas much further where cruetly 
toadogis proved, Thecourt upon con- 
viction is to be empowered, in addition to 
any other punishment, to make an order 
that the offender shall not thereafter for 
such time as specified be granted any 
licence to keep adog or dogs, A direction 
so given isto beeffectual to prevent a 
licence being held. 

Turning to the second of these Bills, an 
attempt is made to add to the provisions 
ofe. 10% ofthe Ooal Mines Act-1911, That 
section is one of the miscellaneous series 
based on the Third Schedule to the Act 
relating tothecare and treatment of ani- 
mals in mines. The regulations are to be 
observed strictly, breaches being punish- 


‘able as offences under the Act, and special 


inspectors are provided for to see that they 


_are observed. The Bill is grounded on the 
‘theory that the inspection is at present 
inadequate and it 
‘numbers employed shouldbe in the ratio 


proposes that the 


of one inspector toevery three thousand 


horses and other animals in mines, and 


their duties areto be so assigned that 
every animal willbe inspected once at 
least in every three months. The schedule 
referred to is also to be itself reinforced 
by adding words to par. 7. By it a horse 
must be in fit condition, well shod, pro- 
perly harnessed aud with eye guards, The 
additional words secure that a horse shall 
pe deemed unfit if affected with greasy 
peels, broken wind or any -incurable dis- 
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ease. A blind horse is already protected 
under par 9. Tho Bill gives an eight-hour 
day to horses except under circumstances 
of urgency and then the inspector has to 
be notified. Horsekespera hava duties 
imposed upon them additional to thos 
set outin par. 13. They have to report 
all complaints by drivers as to the condi- 
tions of the roadway, roofs or sides, over- 
loading or lacs of water and food and any 
matter affecting thecare and treatment 
of the animals. Finally the owners, agents 
and managers areto provide for animals 
no longer employed in the mine and ifan 
anima) has been sold or otherwise disposed 
of the inspector must bə satisfied that it will 
be cared for.— The Law Times. 


Live Wires in Gardens, 

In the case of Giles v. Garnett (The 
Times, 22nd November), at Bournemouth, 
Judge Hyslop Maxwell, as no doubt he 
was bound to do, followed an old authrity, 
Jordin v. Crump (1841), 11 L.J. Ex. 74, 
but the result can hardly be regarded as 
a satisfactory one in the twentieth century. 
The plaintiff was the owner of a dog which 
strayed into the defendant's garden. The 
latter had been troubled by wandering 
cats, and her son, who was a1 electrician, 
had placed live wires in the garden to 
get rid of them. The dog, coming into 
contract with one of the wires was killed, 
and the plaintiff sued for its value. The 
defence was, of course, that the doz was a 
trespasser, and that the defendsn: was ex- 
ercising a lawful right in setting up the 


- wires, The last issue depended on the well- 


known statutory veto on the setting up of 
spring-guns, man-traps, and other engines 
calculated to destroy haman life or inflict 
grievous bodily harm, with the intent that 
the same or whereby the same may inflict, 
efc. This veto is now contained in s. 31 
of the Offences Against the Person Act, 
1861, In Ilott v. Walker (1820), 3 B, & 
Ald, 304, it was held that a trespasser 
who, disregarding notice-boards, invaded 
a@ wood which its owner had set with 
spring-guns, had, under the common law, 
no redress for injury done to him when 
he set one off. In 1827 by7 & 8 Gao, 4, 
o. 18, 8. 1, man-traps and spring guns were 
prohibited, in practically the same terms 
as in s. 31 of the 1861 Act, supra. ln 
Jordin v. Crump a dog had been killed by 
a dog-spear, which was admittedly calculated 
to inflict grievous bodily harm on human 
beings, but the Oourt of Exchequer held 
that, since the spears were intended to 
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trap dogs and not’ men, the settirg of 
them was not made an unlawful act by 
the statute. The observation may be made 
that the decision entirely ignored the 
force of the.words in the statute 
“whereby the same may inflict,” etc, as 
distinguished from “with the intent that 
the same may inflict.” From the report 
of the present case, Judge Maxwell's at- 
tention does not appear to have been 
directed to ashort note on R. v, Smith & 
York (1£02), 37 L Jo. 83, a prosecution for 
setting spring-guns. Bruce, J., left the 
question to the Jury: “Was the machine, 
when set up or loaded with shot, an 
engine the natural effect of which would 
be to inflict grievous bodily harm upon 


a person coming in contact therewith?” .. 


And there was:econviction-on an affirmative 
atswer. Possibly, however, Bruce, J., in 
turn, had not had Jordin v, Crump cited 
to him. So far as this old case is a ruling 
that a landowner who states that he sets 
man-traps for dogs or cats places himself 
outside the statute, it is an obvious violation 
of the spirit of it.—The Solicitors’ Journal, 


Marriage Misunderstood. 

_ One hopes that the }judgment in Kelly 
v. Kelly, given by the President after 
hearing: the arguments of the King’s 
Proctor, is one of the hard cases which is 
also good law. The petitioner, a young 
woman.of Jewish race, had gone through 
the usual form of marriage at a Richmond 
Registry Office. She contended, success- 
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fully, that she thought itwas a penal 
ceremony and that there could be no yali 
marriage until a Jewish religious ceremony” 


had been performed between the parties. . 


She had gone home after the ceremony 
and there had Been no consummation of 
the marriage, After considering the evi- 


dence, the President game to the conclusion “ 


that she was unaware that the cere: 
mory at the Registry was one of marriage 
and granted the decree of nullity for which 
she asked. It seems to have been a strange 
mistake for a woman, with plenty of 
English, to maka; but the circumstances 
were peculiar. And was ‘he mistake one 
of fact or one of law, or uco>4the_usual 
mixed variety ? 

1 remember that Lord Birkenhead, when 
Ohancellor, came down to the Divorce 
Oourt tohelp with the arrears. A young 
woman was asking in one case for a 
decree of nullity. She had just left a 
school or convent in South Africa. and went 
through a marrisge ceremony soon after, 
on the way to England. The marriage 
had not been consummated and the young 
woman declared she had no idea as to the 
physical and other implications of the marri- 
age ceremony. Having heard Oounsal for the 
petitioner, his Lordship declared that the 
arguments would have great force with 
him if the petitioner were an imbecile, 
But she had satisfied him that she was not. 
But that case and this cage are, no doubt, 
distinguishable, and Lord Birkenhead was 
a newcomer to the Divorce Court Bench.— 
Lhe Law Journal. ' 
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A Guide to the ‘Revenue Case’. 
“Law: sy Me. BHOLA NATH, 1932, 

LIEADER Press; ALLAHABAD, PRicE Rs, 10. 

The various Tenancy. Acts of India 
have invested the Revenue Oourts 
with jurisdiction to try several kinds of 
suits and to the litigant public’ the deci- 
sions of the Board of Revenue are of no 
jess importance than the decisions of thé 
High Courts. There are also many law- 
yers who practise mainly in the Revenue 
Qourts. The’ -decisions of the Board 
are not easily accessible and do not find 8 
place in the commentaries on the Acts. 
The sim of the learned author of this bock 
is to place before the public a systematis- 
ed andcorsolidated guide to thess rulings; 


“He has taken particular care 


to collect 
all the cases relating to Rent and ‘Revenue 


“Law and allied subjects published from 


1901 to 1931 and . lying scattered here 
and there in about’ 22 journals. The 
comparative tables in which parallel re- 
ferences are given form a useful feature 
of the publication, In thesa days when 
Judges and lawyers are floundering ia 
the bog of case law,it is unnecessary to 


dwell upon the usefulness of ‘such works > 


of reference, The printing and get up of 
the book are excellent and the presiding 
(ffisers of Revenue Oourts and legal practi- 
tioners who have: to deal with R:venue 


cases will‘welecme this publication, | 
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Trial of Counter Cases. 

There is no provision iu the Oriminal 
Procedure Oode regarding tha procedure 
to be adopted at the trial of counter cases, 
and we have nothing to guide us in 
this matter except conflicting judicial dicta. 
A Fall Bench decision of the Madras 


High Court has recently expresssd a con- 


sidered opinion on the matter with a 
view to solve the difficulties with regard 
to the trial of such cases, in Mounaguru- 
swami Naiker In re (141 I. O. 53.) 
The difficulty is caused mainly because 
conflicting judgments on similar facts 
have to be avoided and at the same time 
the court cannot import any facts into a 
case which aranot to be found in the 
record of that case, 

The view of the Full Bench may be 
stated as follows.— 

(1) No hard and fast rule can be laid 
down, 

(z) There is nothing irregular in the 
Judge trying each case to a conclusion 
aod afterwards pronouncing judgment in 
both. 

(1) But the trial must be separate, t. e. 
before different. assessors and separate 
jadgments must be delivered (2)the conclu- 
sions in each case must be founded on, and 


only on, the evidence in each case and - 


(3) if: the Judge considers himself 
unable to. detach himself from extraneous 
considerations a transfer may be necessary 
to deliver the Judge from this embarrass- 
ment, . 

An Unusual Injunction. 

In America the power to issue injunctions 
seams to be much wider than in Haogland. 
In a recent case the Superior 
of Cook County has as part of a pro- 


ceeding of a separate maintenance issued - 


an injunction by which an erring husband 
and his paramour were -“enjoined: to 
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Court - 


‘ Comments. 


desist aud refrain from seeing communica., 
ting, talking, associating 
sexual relations with each other,” 


to deal with, and it may be 
whether it would not be better to leave 
such subtle phases of human relations to 
the dictates of conscience than to ths 
supervision of the courts. As thelearned 


writer has observed the failure of the law: 
to secure obedience has been historically | 


shown in at least four fields of humen 


life, the field of personal morals is one of. 
them and its failures in this field are pro--. 


verbial. 


Appellate Courts Duty to Pro- 


ant Points. 

The Judicial Committee has again drawn 
the attention of the High Oourts of India 
to the impropriety of the practice of 
disposing of appealable cases on prelimi- 
nary points without recording findings on 
the other material points that arise for 
decision injthe case. 


and having’ 
It is, 
obvious that such injunctions involve the 
judiciary in tasks extremely unpleasant, 
and far too delicate for the average court - 
doubted, 


nounce Opinion on all Import- 


Their Lordships ` 


say that the Board has pointed out that’ 


_ pronounce their opinion’ on all the im- 


it is the duty of the courts below to’ 


portant points in ean appealable case and ' 


the failure to do- 
necessitates a remand with the consequ- 
ences of heavy additional costs. The 
observance of this rule is of special im- 
portance- where the decision of other 


so not infrequently ` 


points depends upon the sifting of all’ 


per significance of the language employ- 
ed in a vernacular dccument | vide 


the mass. of evidence or upon the pro: 


Jagannath Rao Dani-v. Ram Bharosa ` 
etry í RER 
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Preference Shares, 3 

The Judicial Oommittee has recently 
made an authoritative pronouncement on 
the law regarding the power of limited 
companies to iesue preference shares. 
Their Lordships have summarised 
the 1esult of the earlier decisions on the 
subject in these words :— 


“While the memorandum must state 
the amount of capital, divided into shares 
of a certain fixed amount, provision as 
to the character of the shares and rights 
to be attached to them is more prop- 
erly made by the articles of asscciation, 
which may be altered from time to time 
by special resolution of the company. 
If equality of the share-holdeis is ex- 
pressly provided in the memorandum, 
that cannot be modified by the articles 
of association. If nothing is said in the 
memorandum, the articles of association 
may piovide for the issue of the authori- 
eed capital in the form of preference 
shares: if the articles do not so provide, 
or do: provide for equality inter socios, 
the power to issue preference shares may 
be: obtained by alteration of the articles, 
If the memorandum prescribes the classes 
of shares into which the capital is to be 
divided and the rights to be attached 
to: such shares respectively, the company 
has no power to alter that provision by 
special resolution.” 


To this we have now to add the point 
laid down in the present . decision namely 
that where the memorandum of associa- 
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tion gives express power to the company 
o issue preference shares the company 
can issue preference cheresas a part of 
the origins] capital even though in the 
articles of association express powe? 
is given: only for the issue of preference 


shares at a subsequent stage if there 
is no provision expressly restricts 
ing the power “of the company to 


iesue preference shares as part of the 
original capital, vide Alexander Ewan 
Campbell v. Thomas Ernest Rofe (141 Ind. 
Oas, 226), 4 


Right of Preemption: Crucial 
Date. 


There is some conflict of opinion as te’ 


the effect of the loss of a pre-emptor’s 
right as a cosharer after the institution 
of a suit but before the passing of a decree, 
for preemption. So iar œs the 
Allahabad High Court is concerned the 


trend of the recent decisions is that no. 


decree for preemption could be passed 
unless the plaintifi's right to pre-empt 


subsists up to the time of the passing of. 


the decree. The question was recently 


referred to a Division Bench of the Lahore-. 


High Oourt and their Lordships, dissen- 
ting from some earlier rulings, have taken 
the same view. So far 
is concerned we have now totake it as 
settled law that it a co-sharer pre-emptor 
lores his right as co-sharer before the 
passing of the decree in his suit for pre- 
emption, no decree for pre-emption can be 
made in his favour [vide Het Ramy. Dal 
Chand, 141 Ind. Oas. 535.) 


EXPULSION FROM OLUBS. 


. The power of a club te expel its members, 
although comparatively rarely exercised, 
and equally rarely challenged in the courts, 
bas nevertheless provided a eufficient 
number of grievances for public ventilation 
for the law upon the subject to have become 
iàirly precisely defined. 

The first requisite for the lawful expul- 
sion of a member is the strictest conformity 
with rules’ under which the club, or the 
committee of the club, in expelling the 
member, is purporting to act, A goca 


example of the failure of the committeeof a l 


club to cbeeive its own rules in this respect 
is provided by the well-known case of 


Labouthere.v, Earl of Wharneliffe (1879, 13 


Ob. D, 946); which was the culmination of 


the attempt of the Beefsteak Olub.to expel 


as the Punjab: 


Mr. Henry Labouchere on account of an © 
altercation he had had with Mr. Levy 


Lawson, another member of the club. Rule 


20 of the Beefsteak Olub provided - that:. ` 


“In case the conduct of any member either 
in or out of the club shall in the opinion of 


` the committee, after inquiry, be injurious 


to the welfare-and interests of the club, the 


committee of the club shail call upon him’. 


to resign, and in the event of his refusal to 
do so, shall call a general meeting at which 


it shall be competent for the votes of two-. 


thirds cf those present to 
member.” Rule 34 provided that the com- 


expel such. 


mittee should at any time have power to, 


call a general meeting on giving a forte, 


~% ` 


a 
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sight's notice, either at the request of 
five members or on their own respons- 
ibility. 

As the result of the altercation between 
Mr. Labouchere and Mr. Levy Lawson, the 
committee, purporting to act under r. 20, 
called upon both members of the club to 
xesign.. Mr. Levy Lawson, after first 
refusing to resign, subsequently did so. 
Mr. Labouchere, however, refused to resign, 
and accordingly the committee, purporting 
to act under r, 31, summoned a general 
meeting of the club. Atthe general meet- 
ing 117 members were present, 115 of whom 
voted, 77 in favour of and 28 against a 
resolution expelling Mr. Labouchere, who 
thereupon applied by motion in the 
Chancery Division to restrain the committee 
of the club from interfering with his enjoy- 
ment of ‘the use and benefit of the club, 
Jessel, M. R, granted the injunction 
claimed, on the grounds that there were 
three good reasons why- the resolution of 
expulsion could not stand; firstly, because 
the committee had not observed the provi- 
sions of r. 20, in that they failed properly to 
hold an inquiry into Mr, Labouchere’s 
conduct as required by the rule; secondly, 
because a fortnight's notice of the general 
meeting as required by r. 31 had not been 
given, the notice summoning a general 
meeting for November 14 having been 
posted on November 1; and thirdly, because 
the resolution of expulsion had been 
irregularly carried, in that 117 members 
had been present at the general meeting, of 
whom 115 voted, 77 for Mr. Labouchere’s 
expulsion, and that, therefore, the necessary 
“two-thirds of those present,” as required 
by r. 20, had not voted for the resolution. 

The second requisite for the lawfal 
expulsion of a member of a club is that the 
body that purports to expel the member, 
usually the committee, should act bona fide, 
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with reasonable and probable caure, and in 
the best interests of the club, and should 
not bs actuated by any indirect or malicious 
motive, This aspect of the law waa fully 
considered by Jesse], M.R and the Oourt 
of Appeal in Dawkins v, Antrobus (1879, 17 
Oh. D. 615), in which the plaintiff unsuccess- 
fully sought to restrain the committee and 
trustees of the Travellers’ Olub from exclude 
ing him from the club. 


Thirdly, in expelling a member, the club 
or the committee of the club must observe 
the principles of natural justice. They 
must, for instance, give proper notice to the 
member of the charges that are brought 
against him, nor must they act ex parte or 
without giving the accused member a full 
opportunity of putting his case. 


The remedy of a member wrongfully 
expelled from a club depends upon whether 
the club be a members’ or a proprietary club. 
The members of a proprietary club have no 
interest in its property. and accordingly, if 
wrongfully expelled, thair only remedy is 
an action for damages against the propristor 
(Baird v. Wells, 1890, 44 Oh. D. 661), in the 
cass of a members’ club, however, every 
member has aright of property in the club, 
and therefore, if a member be wrongfully 
expelled, an injunction wilt ba granted 
restraining the committee and trustees of the 
ca from excluding the member from the 
club. 


If, as is sometimes now the case, the club 
is incorporated under the Oompanies Acte, 
it would seem that the remedy of a member 
who is wrongfully expelled would ba 
limited to damage3 unless he is a share- 
holder in the company. In the latter event 
an injunction might lie restraining the 
company from expelling him, but as yet 
there appears to be no English authority 
upon the point,—The Law Journal, 


Extracts from Contemporaries. 


Marriage By Mistake. 

“In a coantry like ours, where the 
marrisgs status is of very great consequence 
and the enforcsment of marriage laws is a 
matter of great concere, it would be 
intolerable if the marriage law could bea 
played with by psople who goto a register 
ffice, and, after some change of mind, 
affirm that it was not a marriage because 
they did not so regard it,” 


So said Lord Merrivale, P., in the nullity 
suit of Kelly (otherwise Hyams) v, Kelly 
which presented such difficulties 
to his miod that he had called upon tha 
King’s Proctor to be represented te argue 
the matter, thereby once emphasia- 
ing the peculiar character of the matri- 
monial jurisdiction a3 one in which the 
national interest cannot ba subordinated to 


- private inclinations. . 
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+ Put shortly, the basic facts: were simple, 
Two young orthodox Jews went through a 
marriage ceremony at an English register 
office, after negotiations between their 
respective families for an arrangement by 
‘which the husband would have been set up 
-ina business. They. parted immediately 
after the ceremony, she going back to her 
home in Edinburgh, and they never 
cohabited. The business arrangement 
broke down, and on the single occasion 
‘when he saw ker in Edinburgh she told 
him she wanted to have nothing more to do 
with him. Then she presented a petition 
for nullity of marriage, on the ground that 
she never consented to marry the respon- 
dent on the ocċasion of the ceremony, but 
thought -that it was a form of betrothal 
which would not be converted into a valid 
marriage until she had gone through the 
usual Jewish religious ceremony at a 
synagogue, which, at the time of the 
register office ceremony, had been 
arranged to take place four months 
later. The-respondent did not defend the 
suit, and after a close scrutiny of the evi- 
dence and hearing the arguments of Counsel 
for the King’s , Proctor, Lord Merrivale 
held that the petitioner had not consented 
to the marriage, and declared it a nullity. 
rr a % * 
|. Jt is tobe noted that. in several of the 
cases recently reported as to lack of consent, 
which isone ofthe requisites of a valid 
marriage, the marriage. was annulled 
because one of the parties thought it was 
merely a betrothal, Thus in Ford (falsely 
called Stier) v, Stier (65 L. )., P. 13; 1896, P. 
1) the petitioner, a girl of seventeen, so 
regarded - the’ ceremony, and in this case 
there was also an :element of duress. In 
Neuman v. Neuman (otherwise Greenberg) 
(Times, 1926, October 15), two Jews merely 
went through a register office ceremony as 
a formal preliminary to a synagogue 
marriage. In Szapiri (otherwise Lieber- 


mann) v. Szapiri (Times, 1899, January 24,.. 


December 22) the woman petitioner 
similarly set up that she thought it wasonly 
` a betrotbal, In Hall (otherwise Barrar) v. 
Hall (1$08; 24 T.-L. R. 756) the woman peti- 
tioner successfully maintained that she did 
not know the register office ceremcny was a 
marriage, and had not consented to 
a” marriage. In Valier v. Valier, 
(otherwise Davis) (1925, 133 L. T. &30) the 
petitioner, an Italian, successfully pleaded 
that when he went through a ceremony of 
marriage with an English girl at a register 
office he considered it a betrothal, 


w 
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In more than one of these cases, howeven, 
the King’s Proctor intervened, and, thougH 
there is a considerable lack of authority in 
the law reports on this aspect of nullity 
because it isa question of fact for the court, 
itis cloar that.any suit brought on the 
ground of lack of consent is always subject 
to the very closest scrutiny by the court. 
The Law Journal. ° i - 


.Confessions. 

The history of the doctrine of confessions 
divides itself into four stages: 
` (1) Confessionsin the 1500's and 1600's, 
In this stage exclusionary rules ar- 
conspicuous by their absence. All confes- 
sions were admitted iato evidence without 
question as to their proceeding from hope 
of promises or from fear of threats. 
Technically a confession was the equivalent 
of a ploa of guilty, and in the words of 
Serjeant Hawkins, “the highest conviction 
that can be made". . i 

(2) Confessions in the Second Half of the 
1700's. In this period exclusionary rules 
were first given articulation by Lord 
Mansfield in Rudd's Case (1775) 1 Leach Or. 
0, 135, where the accused applied for 
release in consequence of having confessed 
under an gssurance of pardon, to be received 
as an accomplice testifying for the Orown. 
The following statement was made; “The 
instance has frequently happened of persons 
having made confessions under threats or 
promises, the consequence as frequently has 
been that such examinations and confea: 
sichs have nct been made use of against 
them on their trial.” This was followed by. 
Warickshall’s Case (1783) 1 Leach Or. O. 
298, wherein the modern rule was given: 
clear statement in the declaration that 


confessions obtained by threats and. 
promises are inadmissiblein evidence. - 
(3) Confessions in the 1800's. In this 


stage an abnormal situation predominated, 
Exclusion became the rule, admission the 
exception. Thus a statement to the accused 
by a person in authority that he “had better 
tell the truth" prevented the confession 


made in response thereto from being 
introduced in. evidence. | Also, the. 
statement “whai you say will be 


held for or against you,” made the subse»: 
quent confession bad for the reason that the. 
accused might think it an inducement to 
admit guilt. An admonition to the defend-. 
ant that he ‘‘had better confess” was viewed: 
with little favour bythe majority of courts: 
And it was held that a question directed: 


at the accused involving the assumption of. 


1983} 


e ‘his guilt, excluded the resulting confessi 
` The application of this principle resulted 
e much confusion but the courts clung to it 
‘nevertheless. It wasthus laid downin the 
e federal courts until recently: This open aad 
shut viewpoint has bsen. modified by the 
‘federal courts since the casas of Wan v. 
United States (1924) 263 U. 8.1, 69 L Eà. 
“131. 
(4) Confessions in the 1900's. Thess years 
represent a reaction to the previous period, 
with attempts at arriving upon a middle 
ground by’ scrutiny of all the circumst- 
ances in which the confession was made, 2 
Wigmore, supra, 5.817. Thusa suggestion 
that the accused had better go on and tell 
the truth had no elementof an unlawful 
‘inducement, Als», where accused made a 
confession a few days after induce- 
ments were offered it was held, that 
the inducements without more were i1- 
safficient to invalidate the confession, and 
that it must clearly appear from all the 
‘circumstances that the inducements 
operated at the time the confession was 
made in order that it be inadmiesible. 
That the defendant was intoxicated by a 
drug while making his confession goes only 
to its weight as evidence among other 
circumstances but dces not render it in- 
admissible, : ; 
The doctrine of confessionsisa mixed 
one, including both law and fact. Itis the 
duty of the Judge to determine whether or 
not the confession proceeded from threats 
or promises in passing upon its admiss- 
ibility, lt is the duty of the Jury, after the 
confession is once admitted, to pass upon 
its credibility, This sharp distinction ia 
the function of the Judge and of the Jury 
is recognized in the majority of American 
jurisdictions. However, there are many 
courts which hold that, after the Judge has 
applied the legal tests and admitted the 
confession, the Jury are to apply them 
again and by that token reject the confes. 
sion. Thisisthe minority rule. This view 
is criticized principally on the ground that 
the question of admissibility is one of law 
which is guided by the application of legal 
tests unfamiliar to a Jury.—The Journal of 
Criminal Law ang Criminology. i 
K C.'s As Apprentice Boys: i 
Amongst the leaders in the celebration, 
during the old years, of thə two hundred 
and forty.third anniversary of the Relief of 
the Maiden City by the Apprentice Boys of 
Derry were two famous silks—the Right 
Hon. Anthony Brutus Babingtor, K. O., 
M. P. Attorney-General: for Northern 
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Ireland, and Edward Sullivan Murph 
O. M.P 

Both are men of Darry, fully entitled 
to share in the demonstration of the 
„apprentices. Mr. Babington is a native of 
‘the city, as his father was before him; he 
was born, according to the record before 
me, 55 years ago, 

E. 89. Murphy, K O,is M.P. for Derry 

“City in the Northern Ireland Parliament; is 
three years younger than Mr, Babington, 
and was‘called to the Irish Bar three years 
later, to wit, inthe year 1903 ‘He was 
admitted to the Inner Temple in 1921, and 
in the same year was made a Bancher of 
the King's Inns. He is also, now,a Bencher. 
‘of the Inn of Court of Northern Ireland, 
‘He has law behind him, beside him and 
before him; his father was the Right Hon. 
Mr. Justice Murphy; he married the 
youngest daughter ofthe Right Hon. Lord 
Justice Holmes; and it will be surprising if 
in time he is not’ himself elected to the 
Bench. He has, like the’ Attorney General, 
‘his fellow “apprentice,” a big share of the 
best work that is going at the Northern 
-Ireland Bar, and isa sound lawyer and a 
fine Advocate.—The Law Journal, 


New Finger Print Method. 

A new finger print method which 
‘eliminates the photographer has been made 
public by Dr. Lunge, Assistant Director of 
the technical laboratories of the Lyons 
Friends Police Department. The invention 
consists of amixture which has a base of 
collodion amylacetate, acetone and ether. 
The object is first dusted with “animal 
black.” Over this the mixture is then 
poured and the- result obtained in a few 
seconds, athin transparent film. This can 
be easily lifted from the object and on it is 
a perfect reproduction of the finger print, 
The film can be carried about like a piece 
of paper and there is no necessity for 
photographs or other reproductions. Since 
the film is transparent the finger prints can 
be studied from both sides. The slogan of 
the advocates of the new method is that ‘a 
bottle replaces three photographers.’—The 
Journal of Criminal Law and Criminology. 
Crossed Cheques and Negligence. 

The decision inthe House of Lords in 
Lloyds Bank, Ltd, v. E. B. Savory & Co, 
(Times, 9th inst.) wasby a majority against 
the appellant Bank. A clerk of the respon. 
dents stole crossed bearer cheques drawn 
by them on the Midland Bank, and paid 
the cheques into his own acount at Lloyds 
Bank, but on a paying-in slip which 
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directed - that -the proceeds should be 
credited to his account ata country branch, 
-This isa practice which has bsen in- 
_troducad of recent years for the convenience 
of customers, but it appears to give facilities 
for fraud. That was the effect in the 
present case. Lloyds Bank, in the action, 
which was for damages for conversion of 
the cheques— and also for cheques credited 
to the account of the wife of another clerk— 
set up the protection of s. 82 of the Bills of 
Exchange Act, 1882. They had, it was 
pleaded, received payment for a customer 
“in good faith and without negligence.” 
The good faith was not disputed, but the 
Ocurt of Appeal held that the Bank had 
been negligent in not furnishing to the 
country branch particulars sufficient to 
enable that branch to verify the titleof the 
customer. Oa this the House of Lords differ- 
ed, Lord Buckmaster, Lord Warrington and 
Lord Wright agreeing with the Oourt of 
Appzal, and Lord Ruegell and Lord Blanes. 
burgh holding that there had been no 
negligence, so thatthe Bank was protect- 
ed by theeection. The question depends on 
the nature of the precautions which a bank 
should take to verify the title cf a customer 
to cheques which he pays in for collection, 
and appears to have been one of fact and 
common sense, Itis singular how, when such 
matters get to the House of Lorde, 
marked divergence of opinion appears. 
The Bank of Partugal Case was another 
striking instance, and the majority in the 
Lords seems tobe as right in the present 
case as they were probably wrong in that — 
The Law Journal. ` i 


A Great Legal Family. 

In has frequently been noted how law 
seems to run in the veins of certain fami- 
lies, Many instances of this can be 
pointed to both in England and Scotland 
—the Pollocks and OQoleridges and the 
Chittys with us, and the Moncreiffs in Scot- 
land. By the recent death of Sir 
Herbert Stephen we are reminded that 
he, too, belonged toa gens which gave 
alarge number of its scions to the ad- 
ministration of justice. The founder of 
the Stephen legal dynasiy appears to have 
been James Stephen,- who was born 
in Aberdeenshire almost exactly two 
hundred years sgo. He studied law in his 
youth, but forsook it for commerce, in 
which, unfortunately, he was unsuccees- 
ful and found himself ere long in the 
King’s Bench prison for debt. Undaunted 
by this experience, we are told that he 
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ing as he thought that imprisonment for 


debt was contrary to Magna (hafta, he, 


communicated this to his fellow-prisoners 
who hailed the news with such deligh$ 
that they made an. attempt to break out; 
but, as may be ithagined, their efforts prov- 
ed unsuccessful. Oas of this Stephen's 
sons, also James, became a Master in Ohan- 
cery, while one of his brothers and a nep- 
hew became judges in New South. Wales, 
The Master transmitted his legal aptitude 
to his children, ore of whom, Henry John, 
in dus tims made his name as a legal 
writer through his treatise on pleading 
which long held a distinct place in all pro- 


fessional libraries, and also .by his edition . 


of Blackstone, which later was better 
known, and still survives, as Stephen's 
Commentaries. He became a Sarjesnt, 
and it was said that he was appointed to 
a judgeship by Lord Lyndhurst, but im. 
mediately resigned on the ground that he 
felt that he could never bear to PAES & 
capital sentence, The late Sir Leslie 
Stephen was inclined to doubt the accuracy 
of this story, but he recorded it as indicat- 
ing the impression made by the Serjeant’s 
character. Another son of the Master be- 
came Sir George Stephen, who practise 
as a solictor, and like so many of his rela; 
tives, became an indefatigable writer, 
being the author of, among cther books, a 
“Guide to Jurymen;” in which he sought 
to impress upon those for whom he was 
Writing not to be stingy in awarding dam- 
ages, and inset terms he denounced the 
“cant phrase of ‘reasonable and temperate’ 
damages”—a piece of advice which would 
searcely receive judicial approval in these 
days, Going back once again to Master. 
Stephen, we find that one of his daughters, 
Sibella, married a member of the Bar name“ 
ed Garcatt, who wak a man of very high, 
character, but of very diminutive stature., 
A Judge once ssid tohim: ‘Mr. Garratt, 
whea you are addressing the court you 
should stand up,” “lam standing up, my 
Lord.” “Then, Mr, Garratt, you should 
stand upon the seat.” “I am standing on 
the seat, my Lord!"—The Law Times, 
x: 
Napolean at St. Helena. 4 IN 
The recent publication of the St, Helena 
“Journal” of General Gourgaud, rendered, 
into Eiglish for the first time, revives, 
interest in the writer, but more particular- 
ly in the fallen Emperor and the legal 
aspects of his imprisonment Readers of 
the Life’ of Sir Walter Scott will remember. 
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< that ‘Scott half expected to have to fight 
a duel with Gourgaud because of some 
eunflattering references to him in the Life 
of Napoleon then just completed. Scott 
“went the length of invoking the aid of 
his lifelong friend William Olerk to be 
his second if the affair should come off, 
< but as Lord Rosabery in his “Napoleon: 
the Last Phase” pointed out, the oppor- 
tunity of fighting being denied, Gourgaud 
betook himself to pamphlets, and he defen- 
ded himself by vehemently denying in 
them the charges made against him of 
having played a double part. Lord Roseb- 
ery thought highly of him, as ia fact, he 
did of everyone who took the side opposite 
to that of the British Governmeni in con- 
nection with the internment of Napoleon 
at St Helena, Why was that remote 
island chosen for this purpose? It seems 
tó havé been in the minds of those attend- 
ing the Oongress at Vienna that some 
place far removed from Europe would have 
to be selected as a safe prison for the 
captive,and St. Helena had this advantage; 
further, it possessed one anchorage only 
aid that very limited, and, moreover, 
vessels approaching it could bè descried 
from a long diatance, and nautral vessels 
could be excluded altogether. Naturally 
Napoleon did not like his prison home, 
and he complained bitterly of his treat- 
ment. Both while on board the Bellerophon 
and while in the island itself he came 
into curious relations with English law. 
Forsyth, the author of the ‘ Oaptivity of 
Napoleon at St. 
bery cescribed as “a dull and trackless 
collection,” mentions in. his valuable work 
“Oases and Opinions on Constitutional 
Law,” that when the ex-Emperor was ou 
board the Bellerophon off the English 
coast a plan was proposed for getting him 
om shore by the issue of a writ of habeas 
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corpus ad testificandum on the pretence 
of some action in which he would be 
required as a witness, but this ingenious 
idea was not carried into execution. 
Forsyth also mentions in the same volume 
that a case was submitted to the law 
officers for their opinion whether Napoleon, 
wbo used to amuse himself by shcoting 
and had one day killed a bullock, would 
be amenable to procseding: if perchance 
he shouli kill a person in such circums- 
tances as to amount to manslaughter in 
English law. I+ is added that an opinion 
was in fact given, but Forsyth waa unable 
to find it amorg the official archives.—The 
Law Times. 

The Meaning of a Witness. 

Irishmen will appreciate Dan O'Connell's 
story of the mannerin which Judge Fuster 
interpreted the evidence of a witness called 
forthe Orown in a homicide case, The 
evidence of the accused was: “I saw Dan 
Halligan take a vacancy at the poor sowl 
thai's kilt, and give him a wipe with acleh 
alpeen and lay him down as quietas a 
child.” 

“I cannot,” declared the Judge, “avoid 
taking into consideration the mitigating cir- 
cumstances which attended your parti- 
cipation in this affray. According to the 
evidence of a witness it plainly appears that 
you were the only member of the party who 
showed mercy and some kindliness to the 
deceased. You took him to a vacant seat; 
you wiped him with a clean napkin; and—to 
use the graphic and picturesque language 
of the witness-—you laid him down with that 
gentleness one shows to a little child, In 
all the circumstances 1 have decided that 
the only punishment I shall inflict on you is 
three weeks’ imprisonment,” 

When Ohancery Judges “went Oircuit” 
many years ago inEngland they had similar 
misfortunes.—The Law Journal 


Notes of Recent English Cases, 


Public Trustee—Appearance on both 
sides of’ Record—Procedure—Direction to 
amend, 

The same person cannot appear on 
both sider,?, e, as plaintiff and defend: 
ant. The position of the Public ‘lrustes 
is the same as that of any other trustee, 
and if ke has to represent various in- 
terests, 8 person beneficially interested 
is to be procured to represent the 
interest of a deceased person, Where 
the Pablic Trustea appeared in both 
capacities, the Oourt amended the sum- 


mons by striking out the Public Trustee 
as defendant and substituted a person 
beneficially interested (Maugham, J.) 
Phillip, In re; Public Trustee v. Meyer, 
101 L. J. Oh. 338. 


Marriage Settlement—Annuity to wife, 
covenant for payment of—Husbana’s bank- 
ruptcy—Dividend, payment to wife—Res- 
traint on anticipation, 

According to the terms of a marriage 
settlement the husband covenanted 
to pay an annuity to his wife for lit?’ 
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subject to a restraint on anticipation, 
The annuity fell greatly in arrear and 
the husband was adjudicated bankrupt, 
the settlement trustees receiving a divid- 
end in the bankruptcy. Held, that the 
trustees could properly pay the dividend 
to the wife, in spite of the restraint on 
anticipation (Eve, J.) Horne’s settlement, 
In re; Coutts & Co, v. Dusmet (Duchessa), 
101 L. J. Oh. 359. 


Contract—Hire purchase agreement—As- 
signment of contract to stranger—Inter- 
pretation. | f | 

A company dealing in furniture enter- 


ed into agreements with hirers by which. 


the furniture hired, after payment of 
certain instalments of rent, became the 
property of the hirers. These agreements 
were assigned to another company by 
Contracts according to which the latter 
company purported to purchase the 
furniture hired subject to and with the 
benefit of the hire-purchase agreements. 
No notice of assignment was given to 
the hirers nor were the contracts of 
assignment registered as mortgages of 
the property of the dealer company. 
In the voluntary liquidation of the dealer 
company, the question was raised if 
these contracts were to be regarded as 
mortgages of its property. Held, that 
the assignments were contracts of sale 
and purchase, and not mortgages or 
charges and hence did not require 
registration (Lord Hanworth, Mv R, 
Slesser and Romer, L. JJ.) George Ingle- 
field, Ltd, In re, 101 L. J. Ch. 360. 


Campany—Limited by Guarantee—Memo- 
randum of Association—Objects, alteration 
of—Court's sanction—Alteration not in: 
consistent with fundamental objects of com: 
pany. : . 

A company limited by guarantee, form- 
ed to improve and encourage the breeding 
of poultry, contained “a provision in the 
memorandum that no remuneration should 
be paid to members of the governing 
body. Owing to increase in business, it 


became impossible. for the . members to. 


give their time to the company’s affairs 
without some remuneration. Accordingly, 
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the com-any at its general meeting 
passed r+olutions providing for equita- 
ble remuneration for services rendered, 
On petition to court to sanction the con- 
sequent modification of the memorandum 
of association: Hełd, that the proposed 
alteration did not affect the real object 
of the company, that they were ancillary 
to the main object, anfl that they appeared 
to be to enable the company to carry 
on its business more economically or 
move efficiently” within the meaning of 
s, 5 (') (a), of the Companies Act, 1929 
(Lord Hanworth, M. R, Lawrence and 
Romer, L, J .) Scientific Poultry ‘Breeder’ 
Association, Lid In re,101 L. J. Ch. 
423. 


Criminal Law—Identification evidence— 
Photograph. 

.A number of photographs including 
that of the accused were, before the 
accused's arrest, shown to certain persons 
who picked out the photograph of the 
accused from the series. 
these persons picked out the accused at 
identification parades, and deposed for 
the prosecution at the trial, Held that it 
was not necessary that the Judge, in his 
summing up, should direct the Jury 


that the value of the evidence of these | 


witnesses, might possibly be lessened by 
the fact that they had been shown a 
photograph of the accused before attend- 
ing the identification parade (Swift, 


Humphreys and Goddard, JJ.) R., v. Hinds, . 


101 L, J.K. B. 762, 


Divorce—Jury's finding that wife not, 


guilty of adultery—Court of Appeal re- 
versing finding—Decree nisi, if can. be 
granted by Court of Appzai 


Where the Oourt of Appeal reverses 
the verdict of the Jury that a reapond- . 


ent has not committed adultery, and 
finds the adultery proved, the power 
of the Court of Appeal is not limited to 
ordering & new trial but includes the 
power at once to makea decree nisi of 
divorce (Lord Hanworth, M. R., Slesser 
and Romer, L. JJ.) Croker v. Croker and 
South, 101 L, J. P. 69. 





Subsequently . 
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Notes and Comments. 


The Hindu Dissolution of Mar- 
riage Bill. - 

Sir H. 8. Goure’ Hindu Dissolution cf 
Marriage Bill ‘which, was first introduced 
in 1928 has at last been referred to a 
Seléct Oommittee. Though there was only 
a majority of one in favour of the Bil), the 
probabilities are that the Bill might be pas- 
sed. The nature of the Billis such that it is 
bound to affect the Hindu Society seriously 
and to entail various alterations in the 
existing rules of Hindu Law: It is there- 


fore of the utmost importance that the Bill | 


should be studied and scrutinised carefully 
and that probable consequences of the 


various provisions contained in it should . 


be considered well before the Bill becomes 
lav. We propose publishing the full text 
of the Bill for the information of our 
readers and shall be pleased to receive 
criticisms and suggestions about the Bill. 
For comparative study we shall aléo be 


printing The Hindu Divorce Act of 
Baroda, 
Part payment by cheque. 

The view that part payment of the 


principal ofa debt by.means of a cheque 
does not fall within the purview of s. 20 
ofthe Limitation Act which was laid down 
in Mackenzie v, Tiruvengadathan (9 M, 271,) 
is being gradually given up. In Kedar Nath 
v. Dina Bandhu (31 Ind. Cas, 626;42 O. 1043), 
M. B. Singh & Co. v. Sircar & Co. (127 Ind. 
Oas. 581; 52 A. 459), and Kesarichand 
Johr Mull v, Mukteswar Trigunait (126 Ind. 
Oas, 838; A. I. R. 1930 Pat. 372), it was 
held that part paymentof principal which 
has been accepted by the creditor and 
subsequently honoured by the drawee does 
amount toa part payment of the principal 
debt within s.z0 of the Limitation Act 
and extends the period of limitation, 
Though the-decision in Mackenzie ve Tirus 
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vengadathan (9 M 271) was approved and 
followed by the Panjab Ohief Court in Gur- 
mukh Singh v.Pohlo (120 P. R. 1894) and Ba- 
chittar Singh v. Jagan Nath (1 P. R. 1897): 
the Lahore High Oourt has also changed. 
its view in a recent case Jagiu Mal Sado: 
Sukhrai v, Charanji Lal-Fakir Chand 
(141 I. O. 611.) After discussing the 
authorities tbe High Oourt has held that the 
weight of authority is distinctly in favour of , 
the view taken in the recent rulings of the, 
Oalcutta, Allahabad and Patna High Oourte. 
Suit for Interest, when bars sub- 

sequent suit for Principal. 

Ithas been held in several cases that. 
the institution of a suit for interest alone 
after the right to sue for the principal. 
monsy has accrued, bars a subsequent suit 
for the principal (vide, e.g., Krishen Narain. 
v. Pala Mal 72 Ind, Oas. 187; 4 Lah, 32 
and Mohammad Hafiz v. Mohamad Zakar- 


“riya 65 Ind, Oas, 7y; 44 A, 121), The ques- 


tion whether the principle laid down in 
these rulings is applicable to mortgages 


~ fora term with a clause entitling the mort- 


gagee to sue within the term if interest was 
not regularly paid, was recently consider- 
ed by the Lahore High Oourt in Hukam’ 
Chand v. Baba Ram Nath 141 Ind. Oas. 
613. Though in such cases the 
mortgageeis under the terms of the deed 
entitled to suefor the pricipal if default 
was made in the paymennt of interest it 
was held that the mortgagee has in such 
cases two distinct causes of action in res- 
pest of the principal money, one which 
arises on the expiry of the term and the 
other, on default of payment of interest, 
The latter being in the nature of a forfei- 
ture clause the mortgagee has a right to 
waive if and the institution of a suit for in- 
terest alone within the term does not prevent 
a subsequent suit for principal. The cause 
ofaction to sue for the principal, therefore, 
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does not become complete until the mort- 
gagee elects to exercise his option to sue 
for the principal also. We may add, how- 
ever, that much may depend on the wording 
of the particular deed—whether it merely 
gives an option to the mortgagee to sue for 
the principal or ipso facté puts an end to the 
term on default of paymantof interest, 

Sale of ‘gceds:» Tender of goods 

not according to contract. 

An interesting question relating tosale of 
goods which is not covered by the Indian 
QOontract Act arose for -decision before the 
Madras High Oourtin ramier v. Ramudu 
Ayyar (141 Ind. Oas, 632). It is settled 
law that where the seller delivers to the 
buyer the goods he contracted to sell 
mixed with goods of a different description 
the buyer is, entitled to reject the whole. 


[See .s. 37 (3) of the Indian Sale of Goods: 


Act ands. 30(3) ofthe English Sale of 
Goods Act]. If the buyer does not reject 
the goods on this ground but repudiates 
the whole contract, can he after the time 
for . performance has expired raise the plea 
and defend his conduct on the ground 
that the goods were not according to the 
contract? Following Braithwaite v. Foreign 
Hard Wood Co. ((1905) 2 K, B. 543), Jack- 
son and Mockett, JJ., held that such con- 
duct on the part of the buyer is unbusi- 
ness-like and unreasonable and that it is 


not open to the buyer to raise such a belated: 


plea if he has previously 


repudiated the 
putire contract, A 
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Mr. Justice McCardie on Hos 

pitality. ° 

In a recent festival dinner held in Bag- 
land, Mr, Justice McOardie said that hos- 
pitality was one of the great secrets of 
English public life? “It brought men to- 
gether and reminded them of the things 
that united and not-of the things that divid- 
ed. Ifitstood firmin England it would 
continue to hold the nation together, . 
Thomas Hardy has said “i hope that the 
great word ‘Welcome’ will stand embedded 
in our English: tongue until it grow thin, - 
Ia this little 
place calledthe world men were much 
alike. Rank mattsred nothing.’ Whether . 
a man sat in the Houseof Lords or was a 
junior clerk in a solicitor’s ‘office he had 
the same hopes, the same’.fears, the same. 
ambitions as his fellowmen; he was warm- ` 
ed by the same sun and chilled by the same 
frosts.” 
On Judgeship. 

On the question of Judgeship Mr. Justice 
McOardie made some humorous observa- ` 
tions, He referrédto an incident where 
an old King’s Counsel, an application made 
by whom hadbeen dismissed by a new 
Judge, said in the course ofa speech: 
“You know this question of Judgeship is 
a strange thing. I don't know why it 
should be so, but’ whenever a man is àp- 
pointed a Judge, it always seems to bring 
out allthe very worst features of his cha- 
racter | "' i 





CONTEMPTUOUS FINES, 


= 





A magistrate with the courage of his con- 
victions has imposed fines of one penny 
each on two offenders under the Shops Act, 
His action invites consideration of the 
question whether a Magistrate is entitled 
to show his disapproval of a prosecution by 
the imposition of , penalties not merely 
nominal but contemptuous, and if so, in 
what circumstances, 

_ The reader will observe that I have used 
the words “to show his disapproval of a 
prosecution not “to show his disapproval 
of a law,” for it must be an elementary 
principle of any judicial system -that the 
tribunal must administer the law as it finds 
it, and that the personal dislike of a judge 
or magistrate for a particalar law is wholly 
irrelevant, and to be disregarded, 

But. secepting ae fundamental the princi 


ple that it is the duty of the Magistrate 
to administer the law as it is, and not as he 
thinks it ought to be, itis equally funda- 
mental that he should, within the limts of 
his powers do “justice according to law.” No- 
one nowadays would dispute that a 
magistrate is not bound to inflict a heavy - 
penalty for every breach of the law—indead: 
Parliament itself bas recognised, in the 
Probation of Offenders Act, that it may -be. 
“inexpedient to inflict any punishment or 
aby other than a nominal punishment.” . 
True; but, it may be urged that a “nomi- 
nal" penaltyand a “ contemptuous * 
penalty are very different things. A nominal: 
penalty merely implies that an offence was' 
not wilful, and involves no moral cul- 
pability in the offender. It is merely a: 
teminder to him of the requirements of the, 
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law, and that they must be obeyed. (I 
would remark, in passing, that penalties 
intended to be nominal are frequently far 
foo large. To talk of “a nominal penalty 
of twenty shillings” is ridiculous: there is 
hardly one per cent. “of the community 
who look on twenty shillings as a nominal 
sum. A nominal penalty should be one 
shilling, or certainly hot more than five shil- 


lings: ifit be objected that this would bean 


encouragement to repeat the offence, the 
answer is that for a repeated offence the 
penalty need not, and should not, remain 
nominal). 

. A “contemptuous” penalty, on the other 
hand, is definitely an intimation that the 
prosecution never ought to have been 
brought. It is said that such penalties will 
make the position of Police Officers very 
difficult; their duty being to enforce the 
law, not to pick and choose when they will 
enforce it and when they will not. On the 
other hand, it may surely be urged that 
if the court may express its disap- 
proval of the conduct of the defendant by 
increasing the penalty in a bad case, it 
may equally in a trivial case, carry the 
reduction of the penalty to æ point which 
implies disapproval of the prosecution. 

It would be manifestly wrong to say: “In 
no case am I going to impose any serious 
penalty for offences under this Act even 
if they are wilful and repeated "—but why 
should it be wrong to say:“ A breach of 
this section is very easily committed by 
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accident or inadvertence, without serioug 
consequences to anyone. In my view, 
breaches of that sort should not be made 
the subject of a prosecution. At most, a 
warning should suffice, and ifthe Polica 
choose to act with so little discretion as to 
prosscute in trumpery cases where they 
can show no element of wilful or negligent 
disregard of the law, I propose to mark 
my view alike of the heinousness of the 
offence and the officiousness of the Police 
by a contemptuous fine.” 

In such a case the magistrate would seem 
to be not only entitled but bound to take 
that course. To bind the “offender” over, 
would not so well mest the case, as it might 
leave it open to the prosecution to come up 
with a case stated on the question whether 
the cass was really trivial within the mean- 
ing of the Act—I have known this done, 
probably imposing a far heavier burden 
on the offender by way of costs than if he 
had been convicted and fined. Bat from 
a conviction the prosecution cannot appeal, 
however little satisfied they are with the 
penalty imposed. 

The matter, however, may ba most 
concisely summed up in this way: If a 
magistrate is satisfied, on the facts of a 
particular case, that justice will be mot by 
a fine of one penny, what right has he to 
inflict any larger penalty out of considera- 
tions of expediency or tenderness to the 
prosecution ? The answer seems to be 
“ None, "—Justice of the Peace, 


Extracts from Contemporaries. 


Photographs as Evidence. 

- Though the camera can lie, as the bagin- 
ner often discovers by painful accident, 
yet in the hands of honest and skilful 
operators it can tellthe truth, the whole 
truth, and nothing but the truth. 

-Its possibilities as an aid to justice are 
not sufficiently realised, or greater use 
would be made of it in certain types of 
cases. Itis often difficult, to take anex- 
ample for the police to keep observation on 
bookmakers who employ touts, unless they 
do so from a position which makes im- 
mediate arrest impossible. This means 
that corroboration of the police story in the 
form of slips or books found on the defend- 
ant are not forthcoming, and the 
defendant may get the benefit of any 
doubt he can create in the minds of the 
magistrates, 


In a recent case at Sheffield, the police 
produced two photographs which they 
said showed the defendant actually receiv-. 
ing betting slips. The chairman of the 
bench described the evidence as very con- 
vincing and said they had no hesitation in 
convicting. 

ft must not be forgotten that, in a cri- 
minal prosecution particularly, strict proof 
ofthe taking, developing and printing 
of the photographs ought to be produced, 
lt would be rather dangerous to act upon 
the testimony of a witness who said no 
more than that he recognised the photo- 
graph as a true picture of what took 
place. It is possible to be quite mistaken 
in such circumstances; what is wanted is 
proof positive of the actual photograph, 
—Justice of the Peace, 
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After the Heat Wave, i : 
~ Now that the heat wave has passed, we 

.¢an perhars reflect—dare we say, coolly— 
upon. some curious aspects of it: To peo- 

- ple’s credit, it seems that there was an ab- 
sence of those offences of indecency, violence 
or drunkenness that are so often noticeable 
features of the sudden onset of great heat. 
- On the other hand; without, we hope, 
being hopelessly old-fashioned or unduly 
prudish, we. should like'to utter a mild pro- 
test against the costume adopted by many 
women.- Werejoiced wholeheartedly to see 
little London urchins running about in com- 
fort, clad only iw bathing costumes; we real- 
ly care very little about the brevity of the 
dress worn by men or women when actual- 
ly engaged ` in bathing. But we heartily 
disapprove of grown women shopping in 
main thoroughfares clothed only in bath- 
ing-costumes of the ecantiest, closest-fitting 
kind; the more so as we are credibly inform- 
ed that a loose, thin frock and the mini- 
mum of underwear, while quite becoming 
and far. legs conspicuous, is just as cool, 
If heat waves were more frequent or last- 
ed longer, this question of undress in 
public streets might well become a matter 
for byelawe.—Justice of the Peace. 


The Unwritten- Law of Decorum 
. in Court. 

, Two incidents of women giving or offer- 
ing to give evidence before .magistrates 
with their heads uncovered have been re- 
corded on recent occasions. On one, the 


magistrate refused to hear the witness in... - 


such circumstance, on theother her evidence 
was taken, but she recievéd solemn rebuke 
for such levity. Students will of course 


look in vain for any written law forbidd- 


ing 8 woman to testify uncovered in a court 
of justice—unless, perhaps, some ancient 
sartorial law has escaped the vigilance of 
the persons entrusted with statute law 
revision. Similarly, there isno written law 


that a male witness may not testify in bath-’ 


ing-tlips or pyjamas, nor was there one 
that barristers addressing Mr. Justice K. 
-or Vice-Chancellor M, should not wear 
white waistcoats. Indeed, there is no writ- 
ten law that a barrister must‘ wear wig 
and gown when he addresses the court, 


or that a High Court Judge must be styled: 


-“my lord,” 8 county court judge “your 
honour,” or a magistrate “your worship.” 
In effect, it is the Jaw that a certain digni- 
ty and decorum must be preserved in court, 
and within very wide limits, the Judge 
presiding, has the power of deciding when 
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itis broken, and how to deal with an offen- 
der. A spectator who makes a noise in 


(J 


court may be turned out, and so no doubt e 


might one who presented himself in bath- 
ing costume, Resistance to such explusion 
would be.contempt of court, and, it may be 
assumed, an assault on the officer lawfully 


carrying it out. A Judgecan certainly - 


refuse to hear the evidence of a witness not 
decently dressed, and can put him back un- 
til he appears presentably attired. A wit- 
ness proffering himself as such in unseem- 
ly costume would presumably be guilty of 
a minor contempt of court. Pablic opin- 
ion prevents a judge requiring an unrea- 
sonably high standard of dress, though if 
a High Oourt Judge suddenly required 
every male witness before him to weer a 
frock coat, it is somewhat difficult to sug- 
gest any legal process to make him stop the 
practice. So long as Judges and Magistrates 
are sane and reasonable people, however, 
the unwritten laws of decorum which they 
enforce in their own courts are such that 
sane and reasonable people can without. 
difficulty obey them.—Solicitors’ Journal, 
The Goddess of the Briefless Band. 
- “The Goddess of the briefless band 
“That near my threshold lov'st to stand.” 
` The last verse ran: 
“But ‘stead of the thee let Business come 
Attended by the ceaseless hum 
Of motione, briefs, appeals. 
How sweet her voice! How fair her 
mien ! : 
While in perspective dim are seen 
King’s Counsel and the Saals,”— 
_ The Solicitors’ Journal. 


-Legal Cause and Criminal Res- 


ponsibility. =; Sy An 
_ How proximate to the death of the victum 
must an act beso asto render the actor 


cfiminally responsible? This problem can 


bs illustrated by the recent Indian case of’ 


Stephenson v. State, 179 N. E. 633 (Ind, 1932) 
(1932) 45 Harv. L. Rev. 1261 where the de- 
fendant committed rape upon the deceased. 
Some hours later, while still in the custody 
of the defendant, but without his knowledge, 
the dezsased, “distracted.with the pain and 
shame so inflicted upon her” procured and. 
swallowed poison. The court based its 
affirmance of the conviction -of homicide 
on the ground that the act of the deceased 
in administering the poison to herself was 
legally the act of the defendant, and found 
that “the evidence was sufficient and 
justified the Jury in finding that the appel- 
lant by his acts and ‘conduct’ rendered the 


deceased distracted and mentally irresponsi-~ 
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æle, and that such was the natural and pro- 
bable cqnsequences of such unlawful con- 
duct.” There was, however, no specific 
finding .by the Jury that the deceased's’ 
mind was notclear and sound. On the 
contrary, it appears that the teking of the 
poison’ by the deceased was a conscious, 
deliberate act done because of “shame, 
humiliation or- rembrse,—University of. 
Pennsylvania Law Review. 

; T 


Hats in Court, 

“ The recent controversy about a certain 
martial magistrate’s rebuke toa girl who 
ventured without a hat into the witness- box 
geems to call fora definite ruling on the 
epart of the higher tribunals. But here 
practice is divided. While Mr. Justice 
Roche has ruled -against the :bare-headed, 
Mr, Justice Bateson has been known not 
only to allow a woman to remove her hat, 
but also to express a wish that all witnesses 
would do the same. His honour Judge 
Tobin, however, adheres to the former 
opinion, and in the case of a young lady 
whom the newspapers described as a “curly- 
headed bright girl clerk,” once remarked 
that “women still go to Church with some- 
thing on their heads, and I think should 
not come to court hatlees,” When wise 
men differ, the appeal is to the oracle—in 
this instance, Lord Ohief Justice OUoke, 
He gave’ sn unequivocal ruling sgainst 
head covering at the trial of Anne Turner, 
whose hat he ordered: to be pulled off. 
“A woman might be covered in church,” 
he said, “but not in a court of justice,” add- 
ing that “from God no secrets are hid, 
but not so with men, and therefore in the 
investigation of truth all covering should 
be removed from the face, which is often 
an index of the mind.” With a character- 
istically feminine tenacity for the equivalent 
of the last word, the lady then proceeded 
to cover her head with her handker- 
chief.—The Solicitors’ Journal. ; 


Agreements to Commit Suicide. 


The law has been laid down quite clearly- 


that if two people have agreed together to 
commit suicide, and in attempting to carry 
out that agreement one survives while’ the 
other dies, the survivor ie guilty of murder. 
Such an offence is to-day regarded by-the 
vast majority of people as totally different 
from ordinary cases of wilful murder. If it 
be murder, it certainly should be murder 
of a lesser degree, 

- Whena Judge of the High Court, compel- 


_ éd to pronounce sentence of.death, endorses- 
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a jury’s recommendation to mercy and: says 
that there is something unreal about the 
proceedings, it may safely by assumed that 
he ia satisfied thatthe so-called murderer 
was freeof malice in any but the strict 
legal sense and that the accused is really an 
object of pity. 

We cannot feel equally sure that all the 
journalists and wri'ers who animadvert on 
the subject generally have a clear percep- 
tion of the possibilities of this class of 
eace. Among them all, we can recall only 
one who has realised that, although the 
genuine suicide compact resulting in a 
murder trial is a sorry business, there may 
well be cases in which one party to the 
agreement, having no intention of carrying 
out his own part, compasses the death of 
the other party and relies on the compact 
as Mitigation of his own offence. This 
would be a dangerous and insidious way by 
which an unscrupulous person might get 
rid of embarrassment in circumstances not . 
difficult to picture. 

Judges would not fail to probe the facta 
of any suspicious case. The general public, 
however, may well fail to appreciate the 
two sides of the question—Justice of the 
Peace, 


The Impeccability of the House 
of Lords. . 
Althcugh certain adventurous critica to 

whom nothing is sacrosanct have at times 

been found questioning the judicial wisdom 
of the House of Lorde, that tribunal goes 
on its placid way entirely ignoring the 
pronouncements of those rash persons, 

How very different from that of those cri- 

tics is the attitude of Lord Sands of the 

Scots Bench in the recent derating case of 

«Aberdeen Assessor v. Collie (1932, B. O. 342), 

when that learned Judge, after commenting 

onthe fact that the House had delivered 
opinions on the material question differing 
from those expressed by the Oourt of Ses- 
sion, and pointing out tbat the judgments 
of the House were not technically binding 
in Scotland, seeing that the decisions of 
the Court of Sessions in valuation matters 
were final and not subject to review, pro- 
ceeded to say that “the House of Lords is 
an infallible interpreter of the law. A bats- 
man, who, as he said, had been struck on 
the shoulder by a ball, remorstrated against 

a ruling of l.b.w.; but the wicket-keeper 

met his protest by the remark ; ‘it disna 

maitter if the ba’ hit yer neb ; if the um- 
pire says yer oot, yer cot.’ Accordingly, 
if the .House of Lords says ‘this is the 
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proper interpretation of the statute,’ then 
itis the proper interpretation. The House 
of Lords has a perfect legal mind, Learned 
Lords may come or go, but the House of 
Lords never makes a mistake. . .. . 
Occasionally to some of us two decisions 
ofthe House of Lords may seem inconsis- 
tent. Bat that is only a seeming, itis 
our frail vision that is at fault.” Could 
anything have been put more neatly or 
with a sense of humour in which there is 
perhars, just a spice of causticity?—‘The 
Law Times.’ 


Income tax—Taxability of amount 
- peceived for libel to business 
reputation. 

_ Petitioners received an amount in settle- 
ment of an action for an alleged 
libelous injury to their banking business. 
The Commissioner of Internal Revenue 
ruled that the compensation was taxable 
as income and his decision was sustained 
by the Board of Tax Appeals. The petition- 
er appealed : 

Held, that the sum was not tax- 
able. Farmers & Merchants’ Bank v. Com- 
missioner of Internal Revenue, 59 F. (2d) 
912 (O. O, A. Sth, 1932). 

The definition of income has always been 
held to exclude the concept of return of 
capital, but what return of capital involvea 
has not always been clear, Good-will or 
business reputation is regarded as an 
asset, and it follows that should this be 
destroyed: there would bea loss of capital. 
But as there would also bea loss of profits 
because of this loss of capital, it becomes 
necessary in order to ascertain whether 
compensation for such loss is income or 
not, to determine what the compensation 
represents. Before the principal case was 
decided, if was the unadjudicated opinion 
that damages received for business libel 
were taxable. Whether or not sucha fund 
is taxable, however, should depend entirely 
on the particular facts at hand and the 
nature ofthe claim in the libel suit, Any 
attempt to label libel {as income would 
only lend further confusion to the concept 
of what income really is. In the instant 
case the court concluded that what was 
being sought was damages io a capital 
asset, und what was recovered was a return 
of capital, and hence properly ruled that 
on auch findings of fact the sum was not 
taxable. In view of the fact, however, that 
the petitioner in hisatatement of claim sued 
for exemplary damages, and that lost 
profits might well have been interpreted 
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to bathe controlling factor of the complaint, 
itis conceivable that, on desper analysis of* 
the facts, the court might have cdme tog 
different conclusion. —Universiiy of Penn- 
sylvania Law Review. ° 


Identificatioh by Photograph, 

In an article on Identification by Photo, 
graphs in the Law Times the law is sum- 
marised as follows: - 

The court has on at least one occasion 
declined to formulate anything in the nature 
of a get of rules defining the limits within 
which there is no objection to the Police 
making use of photographs, and in such . 
circumstances any attempt at drawing 
categorical conclusions from the decided. 
cases is to tread a slippery path. The deci- 
sions do, however, seem to justify the 
following opinion ; 

(a) Where a crime has been committed 
and the Police are in doubt as to whom to 
arrest there is no objection in the Police 
showing photographs to persons who may 
be able to assist the Police in deciding 
whom to arrest. 

(b) Where photographs have been shown 
in the circumstances and for the purpose 
indicated in (a) there ia no objection, after 
an arrest has been made, to the person who 
saw the photographs attending an identifi- 
cation parade at which the arrested {person 
is present. < 

(e) Whether or not in the circumstances 
indicated in (b) the Judge should warn the 
Jury that the evidence of the identifying 
witness is of less value than it would have 
been.had_he not seen photographs of the ac- 
cused person mnst depend upon the facts of 
each particular case, 

(d) Except in the circumstances and for 
the purpose indicated in (a), ibis objection- 
able for the Police to show photographs 
to persons who are to be asked to attend an 
identification parade at which the arrested 
person will be present. 

(e) Where a witness has identified an 
accused person it is objectionable for the 
Police to try and corroborate the evidence 
of that witness by showing him a photo- 
graph of the person he has already identi- 
fed.—The Law Times.. 


Nuisance by Noise. 

Straight and difficult is the path of that 
tenant who would claim damages against 
his landlord on the ground that noise con: 
stitutes interference with “quiet enjoy- 
ment.” In Foster v. Western Mansions be- 
fore Branson, J., a tenant had refused to pay, 
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his rent because he alleged the landlords 
took insudisient steps to stop another tenant 
rendering the night hideous with “playing 
of musical instruments, step dancing, shrill 
‘Idughter, cat calle, and heavy stamping of 
feet—from 10 p.m. to 4 am,” The landlords’ 
adequate response was that in fact they had 
brought an action againgt this noisy neigh- 
bour, and secured an undertaking to desist. 
Tn spite, therefore, of Mr. Oroom Johnson, 
K, Gs, persuasions, it was held that the 
landlords have not been guilty of any 
breach of covenant, while the counterclaim 
for rent succeeded. Mr. Justice Branson, 
however, is stated to have observed that 
primarily the tenant's claim failed “because 
it could not be suggested there was di3- 
turbance of a physical character.” On Da- 
cember 14, Macnaghten, J., delivered judg- 


ment in Salaman v. Summit Estates, Ltd, a. 


somewhat similar claim. Plaintiff, a tenant 
of a 2301. a year flatina block ‘near Hyde 
Park claimed damages for noise nuisance 
due to his landlord's building operations. A 
witness on his behalf said “the hammering 
was like an orchestra with Vulcan leading 
it.” Mr, Van den Borg, K.O., for defendants 
quoted a number of cases, especially Phelps 
v. City of London Corporation (1916, 2 Oh), 
which went to show that tempo:ary noise 
nuisance did not give rise to a cause of action, 
Macnaghten, J., held that the building 
operations were carried out in the manner 
usual, with no unnecessary noise, adding 


that “people who chooss to live in a town - 


must take the inconveniences with the ad- 
vantages, The action failed. Notice of. 
appeal was givén:-Thé Law Journal. * 


Child Criminals. 


Two London papers on the same morning © 


last week reported cases of youthful cri- 
minality ofa remarkable nature. Inone, three 
boys, aged from ten to twelve, were said to 
have beeu systematically stealing from 
motor cars for months, under the direction of 
aten yeara old ringleader, In tha otber, 
a girl of twelve and two boys often pleaded 
guilty of housebreaking in a casa where the 
chief constable said “We thought somebody 
skilled in houssbreakiog had done it.” 
Instances like this, of something worse 
than mere childish naughtiness or mischiol, 
are unfortunatety not uncom mon; nor is the 
young ringleader a rarity, Oases have even 
bean brought to the nəticə of the courts in 
which young leadera, asourea of perplexity 
to the Police, have proved to bə under the 
age ofseven years and therefore incapable of 
crime in the eyes of thelaw, It may sound 
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absurd that a child of six should lead a gang 
or that the Polica should be powerless; but 
it isa fact. What is worse, under the present 
law, unless the child happens to bring him- 
self within the descriptions contained in 
section 93 of the Ohildren Ast, 1908, or his 
parent is willing to charge him with being 
beyond control, he may go on acting as a 
ae criminal with impunity.—Justice of the . 
eace, 


Human Beings. 

Let me call the attention of those who 
profess to believe that our Judges, though 
just, are, on the Bencb, unmoved by human 
feelings of mercy; or by kindly emotion when 
brought face to face with simple homely 
things of life. Here are two examples to the 
contrary :— 


Not long ago, at Kingsion Agsizes Hawke, 


“J.B sentence on a woman who had pleaded 


guilty to theattempted murderofhertwo-year- 
old child was that she be bound se eae 
tion that she stopped with her friends for six 
weeks. And he added: “If you feel you are 
getting into a sorry state, talk to your 
husband about it, or somebody, You have 
a dear little baby, who, Lam sure, is longing 
to hoe e nn 
a diferent kind, but equall 

was the behaviour of Sir sidney Bonne 
(our Rowlatt, J,of Revenue cases), while 
acting as chairman of this Commission on 
Gaming. A machine, which might or might 
not have been a gambling devica, according 
to circumstances, was shown to the Com. 
missioners, and evoked, on demonstration 

8 ‘scene of great excitement. “Let me do it. 
do let me,” cried a lady Oommissioner, Sir 
Sidney concurred, and all gathered round to 
seethe lady play, Her first effort was go suc. 
cessful that Rowlatt, J., clapped his hands 

crying “Good shot: Oh, fine shot, Madam,” 
Withholding, with an effort, his right to g 
turn, the Judge then resumed th 


business of the day.—The Law kaka ea 


Napoleon and Codification. 
During” the Napoleonic 


) war and 
while, consequently, feeling in this 
country was intensely bitter against 
the head of the French nation, Thomas 
Campbell, the poet, at a literary dinner’ 
startled the company by Proposing 
the health of Napoleon. When the first 


marks of disapprobation had subsi 

Oampbell dissolved their anger juke Tee 
ter by adding, “You must remember that 
he shot a bookseller!” Lawyers, and chiefly 


of course, French members of the Profes. 
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sion may wéll in imagination render tribute 
to the memory of Napoleon as their great 
lawgiver. The project of unifying the in- 
numerabje varieties of local laws and customs 
which overspread the country suited. his 
genius for order, and to the lawyer's mind 
nothing is co distasteful as disorder in the 
domain of law, and so the Code Napoleon, 
prepared by the commission he set up, 
has proved an inestimable boon to France.. 
Naturally, the lapse of time has wrought 
changes in the life and thought of the 
country, and have necessitated changes 
in the Oode, but this was inevitable and 
in no way detracts from the brilliancy 
displayed by those employed to carry out 
the work. During its progress Napoleon 
took a deep interest in the undertaking,’ 
and is said to have made many useful. 


suggestions for ite improvement. So proud . 


hy 


was he of it that he declared that his name 
would live not by his military exploits 
but by the Oode which bears his name. 
It can hardly be said that this prophecy 
has been wholly realised. To many men 
the glamour of his battles completely 
overshadows the peaceful and more be- 
neficent work of, reducing the legal chaos 
into order and precision, but to the lawyer, 
who cares greatly:for clarity and precision 
in law, he will. ever be remembered as 
one of the greatest benefactors of his raca.. 
Truly he built well when he built up the 
Gode Napoleon.—The Law.Times 
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similarity with that of M’Mullan’s forefinger’. 
taken while in custody.” e i 
In other and more crime-ridden countries, : 
such as England, these things are so well ' 
known that the picts iona! criminal guards ` 
against them.” He wears gloves while fol- : 
lowing his criminal occupation, and footwear > 
which does not permit of identification. Nor. 
thern Ireland may be glad that there are so 
few skilled malefactors in the country.—The - 
Law Journal. ; : 


Lawyers as Witnesses. 

In a case which was before the Court 
of Appeal recently, attention was drawn ` 
to the evidence given by one of the witnes- : 
ses who happened to bə a member of the: 
legal profession, and the members of the? 
Bench noted with some amusement that : 
a great part of what was said by the: 
particular witness.consisted of animated? 
speeches instead of mere answers to 
the questions put to him, This circum.’ 
stance led Lord Justice Scrutton to’. 
remark that legal witnesses were prone’ 


to this, instancing Lari Obhancellor’ 
Selborne whom he had heard on? 
one occasion giving . evidences . which’ 


consisted chiefly of irrelevant statements.” 
This tendency has long been a matter of: 
comment, Lord Oampbell remarked that. 
most men who are accustomed to appear ' 
before the public, when examined in ai 


. court of justice, make. the worst witnésses, - 


-Foot-Cast and Finger-Print Pro- 
vail, dy 8 
“In one of the cases at theWinter Assizés, ° 
the crime had been detected and proved by: 
the use of very up-to-date and moderna. 
methods by Head Constable M'Néil “and. 
Constable M’Kelvey; andthe Judge appeared 
to be greatly impressed by their detective 
powers and the way in which they had.built- 
up the case. He saw to it that the words of 
praise and comméndation were transmitted 
to the suthoritisa. 
~ Thea case was Rex v. James M'Mullan and 
Bertie Logu2, and breaking, entering and 
theft were the charges. A cast ofthe foot- 
mark of one of the prisoners was produced in . 
Court, and satisfactorily compared with the 
. boot; and finger prints were taken and com- 


pared with disastrous results for the accused. . 


“Evidənce was given by Head Constable 
Browa that a finger-print found oa the 
broken window had nineteen points of 


and he recalled that Garrick, who in one: 


' case was «called to explain what “frea* 


benefit "ie, could ‘only say that a“‘free bene. 
fitisa free benefit,” an explanation which 

was certainly not illuminating. © Erskine, 
afterwards the Ohancellor, was another who 

did not shine when in the witness bor.. 
Whén .called to give evidence on behalf: 
of Arthur O'Connor on his trial for high. 
treason, we find that again and again the. 
Attorney-Ganeral intervened tə protest” 
against the speeches which Erskine. 
would insist on giving irrespactiva of their 

relsvancy; and Oampbsll adds that there’. 
was much tittering in court “by this 
egotistical garrulity.” As an advocate,: 
Erskine was facile princeps, as a witness 

he “floandered.” which he did “in honour 
of his hosts ,” as Jekyll wittily put it,’ 
when he stammered and hesitated in his” 
speech at a dinner given by the Fishmonge:s' 
OCompany.—The Law Times, 
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Notes and Comments. 
Suit for damages: Inherent Section 48, ©. P, O.: ‘Subsequent 


power to postpone trial of issue 
as toamount of damages. 
` The decision of the Judicial Committee 
in Naresh Mohan Thakur v. Brij 
Mohan Misri (141 Ind. Oas. 756) raises a 
question ‘of considerable importance' relat- 


ing to the procedure to ba followed at the. 


trial of suits for damages. In this case ina 
suit for declaration of right-to free supply 
of water and for damages for obstruction, 
the trial Court made an order postponing 
the trial of the issue as to the amount of 


damages until after the liability for damages: 


was determined and the decree passed--in 
the suit. ‘The High Court was of opinion 


that the plaintiffs should have proved by- 


proper evidence at the trial the amount of 


- damages.actually suffered up to the date of 


ote, 


the filing of the suit- and that only future 
damages could be left to subsequent asseès- 
ment. In reversing ‘the „judgment of the 
High-Court the Judicial. Committee .said : 
“Their Lordships see no reason at all to 
criticise or attack the order which was miade 
postponing the determination’ of the issue 
of the amount of damages ` until after the 
issue of liability had been determined by 
the trial Judge and by the High Oourt. 
The course adopted by the Subdrdinate 
Judgeinso postponing this issue appears 
to their Lordships to have been a very 
usual,avery proper and very convenient 
course.” “It was well within the inherent 
jurisdiction of the court in determining 
how the suit should be conducted.” 
Though it is not usual in India to reserve 
the ‘determination of the amount of 
damages incurred before the date of suit 


` until the passing of the.decree, in complicat- 


ed’ cases involving much evidence and 
expense, the procedure adopted by the 
Subordinate Judge in this case and which 
has now been approved by the Judicial 
Committee would be a very reasonable 
and proper practice to be adopted. 
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order’ explained by the Privy 

Council, í | ; 

ln the recent decision of the Privy Council 
in Raja Krityanand Singh v. Raja Pritht 
Chand decided onthe 22nd November (141 
Ind. Oas. 760) we have an authoritative 
pronouncement of the Judicial Committes 
on the true meaning of the words ‘subsequent 
order’ in s. 48, Civil Procsdure Code, upon 
which there has been some conflict in India. 
Inthe opinion of the Judicial Committee 
the ‘subsequent order’ must be 

(i) an order in the suit in which the dec- 
ree was made ; and A 

(ii) an order which directs payment of 
money or delivery of property by the 
debtor or the surety in respect of the judg- 
ment debt. oie 

In the case before their Lordships it was 
argued that an order made on a receiver in 
another suit relating to the judgment- 
debtor's properties for payment of money 
to the decree-holder, to which neither the 
judgment-debtor nor his surety was a party 
waa a ‘subsequent order’ within s. 46. 
Their Lordships repelled this argument 
holding that such an order was not one 


contemplated by s. 48 at all. 


Section 15, Limitation Act: ‘Stay 
of execution by injunction or 
order’. 

The same case throws some light on 
what constitutes a stay of execution by in- 
junction or order within the meaning of, 
15 of the Limitation Act. Where, after the 
passing of a decree a receiver was appoint- 
ed for the judgment-debtor’s properties in 
another suit and while no application for 
execution was pending, the decree-holder 
applied in the latter suit for leave to levy 
execution against the properiijes in the 
receiver's hands and the court ordered him 
to wait for some time, the Judicial Oom- 
mittee held that this order was not in any 
sense a stay of execution by injunction 
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or ordet. The Committee laid stress 
mainly on thefacts (i) that no application 
for execution was pending at the time when 
the order was made, (iz) that the order was 
made in another euit and (iii) that the 
order did not in fact stay execution at all 
but merely asked the decree-holder to wait, 


Liability of members of joint 
family for unlawful arms dis- 
covered in family house. 

There are conflicting rulings on the 
question whether, where unlicensed arms 
are found in a house occupied by a 
joint Hindu family all the adult male 
members of the family could be presumed 
to be in possession and whether it is open 
to the Police to prosecute one or all of them 
for an offence under the Arms Act, The 
point was recently referred toa Division 
Bench of the Allahabad High Oourt by 

“ Iqbal Abmad, J.,in Kaul Ahir v. Emperor 

(1932 A. L, J, 1672) and the High Oourt 

answered the question in the negative, 

Referring to the view that under such 

conditions all the adult male members 

could be presumed to be in possession, their 

Lordships say ; “this is a view which they 

are not prepared to accept. The correct 

view is that in all such cases it is necessary to 
prove not only the presence of the article in 
the house but the possession of some parti- 
cular person over that article in order to 
justify a conviction.” Emperor v, Sikhdar 

(139 Ind. Oas, 153; 1932 A L, J. 570) in 

which the contrary view prevailed has been 

overruled. 
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Professional Etiquette. 


The General Council of the English Bar e 


has in its annual report for 1932 answered 


numerous questions relating to profession- ° 


al ethics. Among” those which deserve 
the particular attention of lawyers of india 


the following may be mentioned: r 


Counsel and Identification Parade. 

In reply toan inquiry upon this subject the 
Council ruled that itis notin accordance with pro- 
fessional etiquette or advisable that Counsel should 
attend anidentification parade in a case in which he 
is or may be professionally engaged. 

Reduction of Fees after Taxation, 

In the opinion of the Council, Counsel ought not, 
save in very exceptional circumstances, to allow 
reduction or elimination of the agreed fee after the 
case has been heard; and the mere fact that the fee 
has been reduced on taxation is not such an excep- 
tional circumstance. 

Use of Maiden Name by Married Women Barristers. 

The question was addressed tothe Oouncil whe- 
ther it was-in order for a woman barrister who has 
been practising under her maiden name to continue 
to use it for professional purposes after her marriage, 
with the comment that the change of name might 
deprive her of the professional reputation acquired 
under her maiden name, 

Reply was given that the Council saw no objec- 
tion to: a-married woman barrister using her maiden 
name professionally. : 

Barrister Signing Pleadings for another Barrister. 

It is not permissible or in accordance with pro- 
fessional etiquette that a Oounsel who has been, in- 
structed to draw pleadings should delegate his. 
responsibility to another, But this does not preclude 
the Oounsel who has been instructed from obtaining 
any assistance he may require in the work of 
drafting pleadings and making himself personally 
responsible for their contents by signing them, and 
the same principle is applicable to advising or to 
any other drafting as well as to pleadings, The 
above.rules are of course subject to exception in cases 
of emergency or where: the interests of the client 
cannot otherwise be protected, 


HINDU: MARRIAGES DISSOLUTION BILL 
Introduced by Sir Hari Singh Gour, Kt., in the Legislative Assembly. 


A Bill to Remove certain doubts regarding the 
dissolution of marriages of persons pro- 
#essing the Hindu religion. 

_WHERz#as it is expedient to remove certain 
doubts regarding the dissolution of mar- 
riages of persons professing the Hindu 
religion in certain cases; lt is hereby 
enacted as follows :— 


1. Short title, application and extent.. 

(1) This Act may be called the Hindu 
Marriages Dissolution Act, 193 . 

(2) It applies to all Hindus, and extends 
to the whole of British India. 


2. Ground for dissolution of marriage. 
Notwithstanding any law or custom to 
the contrary, a Hindu wife shall be entitled 
to obtain a declaration of the invalidity of 
her marriage or its dissolution for any of 
the following reasons, namely :—~ 
(a) impotency of the husband; 
(6) his imbecility; 
(c) the fact that he was suffering from 
sanious or ulcerous leprosy. 
3. Saving of other rights. 
Nothing herein contained shall be deem- 
ed to restrict the rights of dissolution o 
marriages otherwise existing, 
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e 
° ACT No. XXII of 1931, 
Published on the 11th of June, 1981. 

° [His Highness the Maharaja Sayajirao Gaekwar, 
Senakhaskhel, Samsher Bghadur, G.O.S.1, G.O.LE,, 
Farzande-Khas-E-Daulate-Evtglishia, has been pleas- 
ed to sanction the following ‘Hindu Divorce Act.’} 


: (a) Preamble. e A 
Whereas it is expedient to confer 
on such castes as are not entitled 
by custom, 
(1) to dissolve, or 
(2) to nullify 
a Hindu marriage, facilities for 
so doing, and 

(b) whereas it is expedient to provide for 
registration by the Oourts of 
divorce effected within the castes 
among whom such custom is pre- 


valent, 
His Highness the Maharaja Sayaji Rao 
Gaekwad, Senakhaskhel, Samsher 


Bahadur, G. O. 8. L, G. O. I, E, Farzande- 
Khas E-Daulate-Englishia has been pleased 
to enact as follows:— 
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Preliminary. | 
4, Title. » 
This Act may be called “The Hindu 
Divorce Act.” 


2° Commencement. 
It shall come into force on the 10th of 
August 1931. 
3. Application of the Act. 
This Act shall apply to Hindus, 
A, Interpretation clause. 
Unless there be something repugnant 
in the 
Occasion. 
(a) subject or 
(b) Sa. pa as i 
the following terms have 
SENEE the following meanings :— 
(1) “person domiciled in this State” 
means a person who may be 
deemed to hava been domiciled 
in this State under the Domicile 
Act (No. I of 1931), 
(2) “Next friend” is one 
recognized by the Oourt, 
(3) “ Desertion" means an abandonment 
against the wish of the person 
charging it, 
(4) “ Oruelty” means conduct of such 
a character 
(a) as to have caused danger to 
(1) life, 
(2) limb, or 
(3) (i) bodily, or 


who is 
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(ii) mental 
health, or 
(b) as to give rise to a reasonable ap- 
prehension of such danger; 

(5) “Judicial separation.” means the 
separation of husband and wife in 
(1) bad, and 
(2) board 
without dissolution of marriage; 

(6) “Court” means 

(a) (1) the Taluka Civil Court, and 
_ (2)in case in which a minor is 
-  & party, the District Civil Court, ‘or 
(b) the Oourt on which jurisdiction 
may be conferred by the Huzur; 
(7) “Separate residence” means separa- 
- tion of husband and wife 
(1) in board, but 
- (2) not in bed 
~ ` without dissolution of marriage; 
(8) ‘‘Oustom” means a custom which is 
(a) not contrary to 
(I) morality, or 
(2) equity, or 
(3) public policy, - 
and is < 
(b) ancient, 
(c) continuous, and 
(d) certain; i 
(9) “Marriage” means the marriage 
between a Hindu man and a 
Hindu woman according to 
(a) the Hindu Marriage Act, 
(b) the Hindu Widows’ Remarriage 
Act, or 
(c) custom; : 

(10) “Dissolution of marriage” means 
the dissolution of the relation of 
husband and wife as such; 

(11) “Adultery” means sexual intercouree 
(a) by a married man with any 

woman other than his wife, and 
(b) by a married woman with 
any man other than her husband; 

(12) “Oondonation of adultery” means 

(a) (1) resumption, or 
(2) continuance of i 
- conjugal cohabitation by the 
(b) (1) husband, or 
(2) wife, 
as the case may bs, with the 
(c) (1) wife, or 
(2) husband 
with the understanding and belief 
_that 
(d) (1) she, or 
2) he 


hes committed adultery; . 
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(13) “Minor” and “Major” mesh minor 
and mejor as defined in the 
“Sajnanpanani Umar and Palya 
Palsk Sambandhi Nibandh”, 

. (14) “Hindu” inciudes 

| (a) Jains; 

(b) Budhists, and 


a (c) Sikhs, 

6. When the Courts are to exercise 
jurisdiction. 

Cénsequence, “Courts shall exercise 


i _jurisdiction under this 
Act only in the following cases:— 


(1) (a) In cases for dissolution of marriage. 
A In suits for dissolu- 
eee: tion of marriage, if the 
-husband and the wife arə both domiciled 
in this State at the time of the suit; 


(b) The jurisdiction of the Court under 

clause (a) is not affected by 

(1) the residence of the parties, 

(2) the State or Oountry of which 
they are subjects, 

(3) their domicile at the time of 
the marriage, 

(4) the place of marriage, or 

(5) the place where the cause of 
action has arisen; 


(c) Exception. 


Provided that 
(1) when the husband 
(a) deserted his wife, or 
(6) has so conducted himself 
that the wife is justified in 
living separately from him, 
and 
(2) the parties were domiciled in 
this Btate till the time of such 
; desertion or conduct, and 
` (3) the husband thereafter 
acquired another domicile but 
the wife has continued to be 
a resident of this State 
the Court kas jurisdiction to dis- 
solve the marriage ina suit insti- 
tuted by the wife. 
(2) In suits for nullity of marriage, 
In suits for nullity of marriage, 
if the marriage was celebrated 
in this State. 


(3) Suits for judicial separation, 
separate residence and for restitution of 
conjugal rights, 

(a) In suits for 

(1) Judicial separation, and 
(2) separate residence, if both the 
parties are resident, and 


St Occasion. 
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(b) in suits. for réstitution of conjugal 
rights if 
(1) both the parties are residente, 
or 
2) the party against whom relief 
is soughé is a resident 
of the State at the time of the institution 
of the suit, 


6. (1) The Act to apply to pending suits, 
This Act shall apply to all 
(a) suits, or 
(b) proceedings, 
for any relief obtainable under this Act 
which are pending at the date when this 
Act comes into operation. 


(2) The Act not to be applicable to suits 
pending decision on appeal. 
If 


gi (a) (1) any suit or proceed- 
Coenen ing las been decided 


by a Court, and 


(2) ig pending in a higher Oourt 

by reason of 

(a) appeal, or 

(b) otherwise 

only such 
(b) (1) principles, or 

methods of pro- 

cedure shall apply thereto as were ap. 
plicable at the time when such decision 
was made, 


7. (a) Effect of previous orders or decrees. 
Any 


Occasion, 


Consequence. 


(1) order, or 
(2) decree 
granting any relief obtainable 
under this Act, passed before this 
Act comes into operation, shall 
be deəmed to have beən 
passed under this Act; 
and 
(b) at the time ofthe execution there- 
of the provisions of this Act shall 
apply in so far as they arə ap- 
plicable to euch 
(1) order, or 
(2) decree, 


8, Marriage tobe dissolved or declared 
void only by decree of Courts, 
(1) If after this Act comes into opera- 
tion any 
(a) wife, or 
(b) husband 
desires to have her or his mar- 
riage 


(1) dissolved, or 
(2) nullified 


Consequence. 
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she ‘or. ‘he shall obtain relief only by the 
decree of a Court. 


Exception in favour of custom. 
Exception: Any 
(a) wife, or» , 
(b) husband 
shall be at liberty to have her or his 
marriage dissolved according to the custom 
prevailing in his caste, But 
(1) either, or 
(2) both 
of them shali have to cause the same to 
be registered in the Court. 


(2) Registration by the Court when dis- 
solution of marriage takes place outside the 
Court. 


When an application for registration 


Occasion under the exception to 
aub-section (1) is recei- 
Consequence. ved, the Oourt shall 


register it as prescribed 
in section 38, after satisfying itself that 
the marriage has been dissolved accord- 
ing to the custom of the caste to which 
the parties belong, 


(3) When a marriage 
regarded as dissolved ete, 
No marriage can be legally 


(a) (1) dissolved, or 


(2) declared void after this Act comes 
into operation except 
(b) (1) by decree of a Court according to 


Occasion. 


shall not be 


Consequence. 


sub-section (|), or 


(2) by registration therein according 
to sub-section (2). 


(4) Date of dissolution of marriage to 
be decide i by Court at the time of registra- 
tion. 

In case of registration in the Oourt 
under sub-section (2) the marriage 
shall be considered to be dissolved 
as from the day on which the Oourt 
shall decide thatit is dissolved. 


OHAPTER II. 
Dissolution of Marriage. 
9, (1) Suit for dissolution of marriage, 
(a) (1) A major 
(a) husband, or 
(b) wife, or 
(2) in case of minority next friend 


Consequence. 
may bring a suit in the Court for obtain- 


ing a decree of dissolution of marriage upon 
(b) (1) one, or, : 
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(2) more of the following grounds:— 
(a) If 
(1) the husband, or 


(2) the wife agains; whom the suit is 
brought 


(b) (1) has disappeared for seven 


Disappearance. 


Occasion. 


years; 


Becoming a (2) has become a recluse; 


recluse. 


(3) has been converted tothe 


Conversion. Christian, Mohamedan 
or such other religion: 
Cruelty. (4) is guilty of cruel ; 


(5) is guilty of desertion without reason- 
Desertioi; able cause of 
(a) his wife, or 
(b) her husband, 
as the case may be, for more than 
three years after co-habitation has 
commenced; 


(6) has been addicted to the use of 


Addiction to intoxicants for mora than 
intoxicants. three years, and thereby, is 
| unable to fulfil the marital 
obligations, 
(7) commits adultery. 
Adultery. 


Additicnal grounds for a wife to bring 
suit, 

(2) (a) (1) A major wife, or 

(2) ia case of her minority her 
friend 


next 
Consequence. 


may bring such a suit on the following 
grounds in addition to those mentioned in 
sub-section (1): 

(b) If the husband be 


Occasion. 


(1) impotent 
Impotency. 


(a) atthe time of the marriage, aid 
(b) at the time of the suit; 


(2) in the habit of committing un- 
Habit of natural offence. 


unnatural 
offence. 
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(3) Additional grounds for husband to 
brang suit. | | - 

(1) A mejor husband, or f 

(2) in care of his minority his 
Qonsequence. friend 


ke 


next 


may bring such a suit on any one of follow- 
ing grounds in. addition to those mentioned 
jn sub-section (1):— 

If the wife 

Occasion. es oe 

(a) (1) was pregnant at the time of 

Pregnancy a, Marriage by a person other 
the time -of -than her husband,-and 
marriage o a 


- --(2) that fact was not known at the 
: _ _ time of marriage to 
(a) the husband, or 
~- (b) if he is a minor, - - 
(1) ‘his parente, or 
(2) guardian _ 
marrying him; 
_ (6) marries a second time in the lifetime 
"Remarriage. Of her husband. 


10. Grounds tobe distinctly stated in the 
plaint, Re ease 
. In -the case of a suit under section 9 
ni (a) (1) the ground, or ` 
1. (2) the. grounds . é 
upon which the claim to bring such 
a suit is founded, and - 
(b) the facts of the cage ` ` 
shall be clearly stated in the plaint. 
At, (1), Alleged adulterer to be made a co- 
defendant,- kai E 
hen 
_ - (a) a husband, or 
a J (b) his next friend brings 
a suit under section 9 on the -ground of 
adultery of the wife, the 
z a < person with whom the 
adultery is alleged to have been committed 
shall be made a co defendant, : : 
` (2) When the alleged adulterer shall not 


, Occasion. 
Qonsequence, 


be co-defendant, 
om the person mentioned 
tion (1) may be omitted asa co-defendant on 
Consequence, = a ne Lollowing 
rounds i 
the Oourt:— kaka 


we ~ (a). that the name of the person with 

Occasion, `` Whom adultery is alleg- 

. sm O0, i8 unknown to the 

- plaintif although he has made due 
efforts-to discover it, 

(b) that the person with whom the 


in ` sub-gec- 
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adultery is alleged, is dead, , 
(c) (1) that the defendant is leading the 
life of a prostitute, and g 
(2) that the plaintiff knows of no 
particular person with whom 
adultery has been committed, 
(3) Woman adulterer to be made a co- 
defendant, 
-When - S 


; (a) wife, or 
Occasion. (6) her next friend brings 
Consequence. a gnit under sestion 9 on 


the ground of adultery by 
the husband, the woman with whom the 
adultery is alleged to have been committed 
shall be made a co-defendant, 


(1) if the Oourt deems it necessary to 
make her a party, or 

(2) if the woman asks for being made 

a party, 
12. (a) Court to be satisfied of absence of 
collusion, 

When a suit is brought under s, 9 
the Court shall satisfy itself not 
only as to the truth of the facts 
alleged in the plaint, but 

(b) it shallalso satisfy itself so far as it 
reasonably can, whether 

(1) alleged, or 
(2) otherwise, 
in the written statement of the defendant 


(1) whether the plaintiff has connived 
at the alleged 

(a) bigamy, or 
(b) adultery, or 

(2) whether the plaintiff 
(a) has been accessory thereto, or 
(b) not, or KNA 

(3) whether the plaintiff 

(a) has condoned the same, or 

(b) not, 


13. Pleadings of the defendant. 
The Oourt shall also satisfy itself as 
to the facts pleaded by 
(a) the defendant, or 
(b) the co-defendant 
in the writien statement. 


14. Disallowance of suit. 
In case the Sout on the evidence 
ion, produced by the parties in 
Giu relation to any suit brought 
undere. 9, is satisfied that 
(a) the facts alleged in the plaint are 
not proved, or 
(b) sufficient proof of adultery has not 
been adduced, or ; 
(c) the plaintif during marriage 
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(1) has been accessory to the 
(a) 'adultery, or 
(b) “marriage complained of, or 
(2) has connived at it, or 
e (3) has condoned the alleged adultery, or 
(d) the suit is >. 
(1) presented, or 
(2) prosecuted in collusion with either of 
the edefendants, it shall 
disallow the suit. 
15. (1) When the Court shall summon 
jurors. 
In the case of a suit brought under 
sections 


Consequence. 


Occasion, 
(a) (1) 9, 
. (2) 19, 
(3) 22, and 
4) 24, 
the Court shall summon, as 
jurors 
(b)(1) two persons of the caste, and 
(2) one person from outside the caste, 


or 
(e) if the parties so desire, 

(1) three persons of the caste, and 
(2) two persons from outside the caste, 
of the parties to assist in 
the trial of the suit. 


(2). The obligation of jurors to attend. 
The persons whom the Court shall, sum- 
mon as jurors under sub-s, (1) 
shall be under obligation to 
(a) attend, and 
(b) assist 
the Court as jurors. 
(3). The evidence 
presence of jurors. 
In the cases provided by sub-s, (1), the 
Oourt shall record the evidence in 
the presence of the jurors, 
(4). Opinion of the jurors to be recorded, 
(a) The Court shall record the opi- 
nion of the jurors on issues of fact, 
and 
(b) the opinion of the majority of the 
jurors shall be deemed to be the 
opinion of all, 


(5). Pronouncing judgment. 

If the Oourt agrees with the opinion 
of the jurors, it shall pronounce 
judgment in accordance with s. 16. 


(6). When the case shall be referred to the 
superior Court, 

If the Court differs from the opinion of 
the jurors it shall not deliver 
judgment, but shall refer the case 
as recorded, 

Qccasion, 


Consequence, 


to be recorded in 


(a) in the case of the Munsiff's Court, 


Consequence. to the District Oourt, 
and 


(b) in case of the District Oourt to 
the Varisht Oourt, with ita 
opinion for settlement of the parti- 
cular issues in dispute. 


(7) Such Court to deliver judgment. 
When the case is received in 


(1) the District Court, or 
(2) the Varisht Oourt, according to 
subs. (6), the said Court 


(a) shall deliver judgment on such 
issues alone after hearing the 
parties, and 

(b) shall forward its judgment to the 
referring Court, 


(8). The referring Court to pronounce 
judgment. 
When the judgment snd the records 
are recrived from 


(1) the District Oourt, or 

(2) the Varisht Oourt, as the case may 
be, according to sub-3. (7) the 
referring Court shall pronounce its 


(a) judgment, and 
(b) decree 


accordingly. 


16. (1) Power of Court to pronounce a 
decree nisi for dissolution of marriage. 
Tf, on the evidence 
Occasion. . , 
(a) the Court is satisfied 
(1) that the facts alleged in the plaint 
are proved, and 
(2) it does not find that the 


(a) plaintiff has been accessory to 
(1) (a) the marriage, or 
(b) the adultery complained of, or 
(2) (a) has connived at or | 
(b) has colluded in the connivance of 
the adultery complained of, or 


(b) that the suit is brought in collu- 
sion with either of the defendants, 
or 

(c) that there is any reasonable cause why 
(1) judgment, and 
(2) a decree, 

should not be pronounc- 
Consequence. sd, then the Court shall 
pronounce 

- (d) (1) judgment, and 

A a deores nisi of dissolution of the 
marriage. 
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. (2) When a decree nisi shall not be pro. 
nounced, 

Provided, nevertheless, that the Court 
shall not be bound to pro. 
nounce such judgment and 
decree if it finds that 


(1) during the marriage, the plaintiff hue- 
band has been guilty of 
adultery, or 

(2) in the opinion of the Court the plaintiff 
has been guilty of unreasonable delay in 

. (a) presenting, or 

(b) prosecuting, 
the suit, or 

(3) the plaintiff has been 
towards the defendant 

(a) husband, or 
(b) wife, as the case maybe for 

(4) befora the edultery complained of, the 
plaintiff has, without reasonable excuse, 
deserted the wife, or 

(5) the plaintiff 

(1) husband, or 
(2) wife has wilfully lived apart from 
-the defendant 

“(D wife, or 

. (2) husband, or 

(6) the next friend who has brought the 
suit on behalf of a minor 

(a) (1) husband, or 
(2) wife, has wilfully caused such 
„~ (0) (1) husband, or ; : 
© >- (2) wife, to live apart from the de- 
fendant l 
(c) (1) wife, or 
(2) hasband, or 
(7) the plaintiff has been guilty of such 
wilful 
(1) neglect of, or 
(2) misconduct towards the defendant 
his wife as has conduced to the 
adultery, A 

17. (a) Relief to defendantin case of op- 
position on certain grounds. 

In any suit instituted for dissolution 
of marriage, if the de- 
fendant opposes the relief 
sought on the ground of the 


(1) adultery, 
(2) cruelty, or 
(3) desertion without 


Consequence. 


Occasion. 


guilty of cruelty 


Oceasion, 


reasonable 


excuse 

of the plaintiff, the Court may io such 
suit, give to the defend. 
ant on application, the 
same relief to which the defendant would 
have been entitled in case the defendant 
a brought a suit seeking such relief 
sn 


: Consequence, 
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(b) the defendant shall be compətent 
to giva evidence f 
(1) (a) of, or : 
(b) relating to 


suc 

(2) (a) adujtery, 
(b) cruelty, or 
(c) desertion, 


18, (1) When a decree absolute may be 
pronounced. 

The Oourt shall not pronounce a 
decree absolute till the expiration of such 
time being not lessthan 6 months as may 
be determined by Rules and this Act, from 
the pronouncement of a de2ree nisi under 


eection 
(a) 16, or 
(6) 17, 

(2) Objections against making a decree 
absolute, 

During the period mentioned in 
sub-section (1), any person shall be at 
liberty by application to the Oourt to 
show cause why a decree should not be 
made absolute on the ground that the 
decree has been obtained 

(a) by collusior, or 
(6) by reason of material facts not 
being brought before the Court. 

(3) Procedure of Court on receipt of 
objections, 

On receiving an application under 
sub-zection (4), the Court shall after 

(a) (1) hearing and 
(2) taking evidence, if necessary 


from 
(b) (1) the applicant, and 
(2) the parties to the suit, 
(e) (1) (a) pronounce, or 
(b) refuse to pronounce a 
decree absolute, or 
(2) set aside the decree nisi, 


or 
(3) cause further enquiry to be 
made, or 
(4) paes such other order as it 
may deem proper, 
CHAPTER III. 
Nullity of Marriage. 


19. (|) Grounds of suit for nullity of 
marriage 


Any minor 
(a) (1) husband or 
(>) wife, or 
Consëdusnce: (b) in the case of minority 


the next friend 
may bring a suit in the Oourt for a declaration 


1933) 


e of nullity of marriage on any ofthe follow- 
ing grpunds :— | 
“ (1) (a) that the defendant 
s ing from I 
(1) leprosy, or 


was suffer- 
: f 
Occasion. 


(2) any other ‘such loath- 
some disease at the time 
of the marriage, and ` a 
(b) that such fact was wilfully 
concealed from 
(1) (a) the husband, or 
(b) the wife, as the case may 


e Loathsome disease 


. beor 
(2) if he or she was minor 

(a) the parents, or. © ; 

(b) guardian responsible for 

the marriage between such 

3) (a) husband, or ` 

(b) wife 

b 


è as i y ; 
A NG 4) (a) the defendant or 
S (b). if he was a minor 
(1) the parenta, or 
(2) the guardian responsi- 
ble for the marriage 
of the defendant;-ènd 
_¢) that 
(1) (a) the husband, or 
(b) the wife ` 
did not ratifyit; ` 
- (2) (a) expressly, or : 
: . by implication after 
knowing the true facts; 
© (2) (a) (1) (a) that the wife, or 
(b) the aeaoene was at the 
i the 


, ; marriage 
< Physical defect. totally 


(2) (a) deaf, 
(b) dumb, 
(e) blind, 
(d) lunatic, 
(e) idiot, or 
(f) converted 
’ religion, and 
(6) that such fact was wilfully con- 
cealed from 
v.. ‘(t) (a) the husband, or 
` (b) the wife 
48 the case may be, or 
(c) if he orshe wesa minor 
(1) ths parents, or 
(2) guardian responsible 
7: for the marriage bet- 
ween such 
; (2) (a) husband, or 


to 4 another 


Ab). wife 


by | 
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(3) (a) the defendant, or 
(b) if he was a minor 


(1) the parents, or 

(2) guardian responsible 
for the marriage of 
the defendant; and 


(c) that 


(1) (a) the husband, or 
(b) the wife 
did not ratify it 


(2) (a) expressly, or 7 
(b) by implication after 
knowing the true facte; 

(3) that the marriage was void under 

eection 18 of “The Infant 

Marriage Prevention Act;” 

marriage was void on 
account of the parties 


Infant marriage. 


(4) that the 
Prohibition re- 
garding marriage. 


(a) being within 
(1) the prohibited degrees 
of consanguinity, or 
(2) the same Gotra, or 
(b) not being in the 
Varnes 
as provided in the :“Hindu Mar- 
riage Act”; 


(5) (a) that the marriage in the case 
| Fraud, or force 0 x 
in marriage, 


same 


(1) (a) major, or 
(b) minor 
\ (2) (a) husband, or 
(b) wife, 
as the case may be, was 
brought about by 
(3) (a) fraud, or 
(b) force, and 


(b) that 


(1) (a) the husband, or 
(b) the wife 
did not ratify it 


(2) (a) expressly, or 

(b) by implication after 

knowing the true facts, 

If a man marries a second wife during 

the continuance of his 

first marriage and in the 

lifetime of his first wife and at the 

time of such second marriage wilfully 

conceals the fact of hia first wife's ex- 

istenca he shall be deemed to have com- 

mitted a fraud, for the purposes of this 
ssciion, oe 


Explanation. 
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Additional grounds for the husband to CHAPTER iV. 
resent suit, owe z 
p (2) (a) A major husband, or Judicial Separariom, and Separate À 
Consequence. 22 (1) Common ground for judicial. 
(b) in case of his minority his separation, s! 
next friend A major 
may present such a suit upon the fol- Consequence. i E 
lowing grounds in addition to those ; 


mentioned in sub-section (1):— ; 
That his wife at the time of the marriage 
had 


Occasion. Former 
marriage exist- 
ing 
a) a former husband living, and | 
b) that the former marriage was still 
subsisting. 
20 (1) Application of section 15, 
The court shall observe the pro: 
cedure laid down in œ. 15 fora suit 
instituted under s. 19, 


@) Marriage to be declared null and void 
by decree nisi. 
If the facts alleged under s. 19 
Occasion be proved, the court shall 
í pronounce 
a) judgment, and 
b) a decree nisi 
Consequence. declaring the marriage to 


be null and void. 


(3) Pronouncement of decree of absolute. 
(a) The procedure relative to the 
pronouncement of a decree absolute pres- 
cribed in s. 18, shall be applicable to 
decrees pronounced under sub-s. (1), and 
(6) the court shall 


(1) (a) pronounce, or 
(b) refuse to pronounce a decree 
absolute according to the said 

procedure, or 


set aside the decree nisi, or 
cause further enquiry to be made, 
or 
(4) pass any such order as it may deem 
proper. 


21. (1) Names of children of annulled 
marriage to be mentioned in the decree. 

Where a marriage is annulled, the 
children begotten before 
the decree absolute is 
made, shall be specified 
in the decree, 


(2) Legitimacy of such children, 

Such children shall be considered 
legitimate and shall enjoy the rights of 
inheritance ete, accordingly. 


Occasion. 


Consequence, 


(a) (1) (a) husband, or 
b) wife, and 
(2) in case of minority the next 
friend, may, instead of present- 
ing a guit for dissolution of 
marriage, present a suit for 
judicial separation on any 
(b) (1) one, or ; 
(2) more 


Occasion. 
Conversion. 
Oruelty. 
Addiction to 
intoxicants, 

7 Adultery. 


ofthe following grounds 
in addition to those pro- 
vided in clauses (3), (4), (6). 
ond D of sub-section (1) 
of s. 9:— 


mew 


That the wife or the husband against 
whom the suit is brought 
(e) (1) suffers from 
(a) leprosy, or 
(b) any other such 
Loathsome di- disease ; 
sease. 

(2) the parties have ceased to co- 
habit as husband and 
wife for more than three 
years on account of in- . 
compatibility of tempera- 


loathsome 


Incompatibility 
of temperament, 


ment ; 
(3) (a) has become s lunatic after 

Lunacy. marriage, and 

(b) no hope of recovery exists 
after three years have pas- 


sed ; 
(4) Marries a second time in the 
Remarriage. life time of 
a) his wife, or 
b) her husband. 
(2) Additional ground for wife to present a 
surt, 
(a) A major wife, or 
(b) in case of her minority, her next 
friend 
may present such a suit on the follow- 
ing ground in addition to those mention- 
ed in sub-section (1):— i 
that her husband is in the habit 
Habit of Unna- Of committing unnatural 
tural offence, offence 


19331 


28 (i) Application of s. 15. 

* The court shall observe the proced- 
gre laid down in section 15 fora suit insti- 
tuted under a. 22. 


(2) Decree granting judicial separation. 
(a) (1) It the facts ‘alleged under 
Gana section 22 be proved, 


and 
(2) thers be no legal ground 
for disallowing the suit, 
the court, shall pronounces 
(b) (1) judgment, and 
decree for 
separation. 


24, (1) Wife's right to ask for separate 
e residence, 


Consequence. judicial 


Any 
(a) major wife, or 
(b) if she is a minor, her next 
friend 
may, instead of presenting a suit for 
judicial separation, present a suit for 
separate residence on 
(1) one, or 
(2) more 


of the grounds mentioned in s. 22, 


R Decree granting separate residence, 
a) If the facts alleged are proved, 
an 
(b) there beno legal grounds for 

disallowing the suit 
the court shall pronounce 

(1) judgment, and 

(2) decree 
to the effect that the wife is 
separate residence, 


25. (1) Ownership by awife of property 
acquired after decree under section 28 or 


entitled to 


(a) When a decree under section 23 
Occasion or s, 24 is obtained, proper- 
; ty 
(1) (a) acquired by the wife, or 
(b) vesting in her 


(2) (a) som the date of the decree, 


an 
(b) whilst the decree is in 
force, | 

shall be considered as her 
Stridhan notwithstanding 
anything contained in 
“The Hindu Marriage 


Act,” and 
(b) her husband ehall have no right 
in or over -such property 
during her life-time, 


Consequence, 
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(2) Effect of subsequent co-habitation on 
wife's ownership of property so acquired. 

Provided nevertheless that if 

(a) after obtaining such a 


Occasion. and 


decree, 


(b) whilst the decree is in force, 

such wife, again, cohabits 
with her husband, the 
property mentioned in 
sub-section (1) shall continue to be Stridhan 
in the absence of any contract to the con- 
trary. 


26 (l) Husband not liable for acts of 
the wife, 

After a decree under s. 23 or 24 has 
been pronounced, the husband shall not 
Be liable for any acts committed by the 
wife, 


(2) Liability of husband for necessaries 
supplied to the wife 
Provided nevertheless that if in ac- 
cordance with any such 
decree 
(a) alimony has been ordered to 
be paid tothe wife, and 
(b) thesameis not duly paid by the 
husband, 
he shall beliable for ne- 


Consequence, 


Occasion, 


onsequence, A . 

Conseg cessaries supplied for her 
use. 

No prevention of exercise of joint 
powers, 


. (8) Provided, also that nothing con- 
tained in this section shall prevent the 
wife from joining in the exercise of any 
joint power obtained by 

(a) herself, and 

(b) her husband 
so long as the decree is in force, 


27. (1) Application for reversal of the 
decree. 

When a decree under section 23 
or section 24 has been pronounced in a 
suit instituted by any 

(1) husband, 

(2)swife, or 

(3) any person acting on behalf of 
either of them, 


(a) Such 

(1) wife, 

(2) husband, and : 

(3) in the cass of minority the nex 

friend, 

as the case may be, may present an appli- 
cation fora reversal of such decree on the 
grounds that the decree 
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(aa) was obtained in the applicant's 
absence, and 

(bb) was made without 
cause; 


(b) If the husband and wife live toge- 
ther, after the decree is made, they 
shall jointly spply for reversal of 
the decree on that ground. 


(2) The Court in which application shall 
be made. 

The application under sub-section (1) 
shali be made to the Court by which the 
‘decree was pronounced. 


(») Reversal of the decree, 
(a) If after 

ų ) hearing the partier, and 

(2) taking evidence if necessaly, 
with regard to the allegations made in the 
application under clause (a) of sub section 
(1) the Courtis satisfied about the existence 
of the reasons mentioned in the said clause, 
it may reverse the decree accordingly, 


(b) If the Court is satisfied about the 

truth of the application made 

under clause (b) of sub section (1), it shall 
_Teverse the decree. f 


(4) Rights of strangers not affected. 
The i 


sufficient 


(L) righte, or 

(7) remedies 
which a stranger has acquired agains} the 
wife in respect of any 

(a) debt incurred, 

(b) contract entered into, or 
(c) act done 
by the wife between 

(aa) the date of the decree under 

section 23 or section 24, and 

(bb) the date of jthe reversal thereof 

shall not be affected by such reversal, 


OHAPTER V. 
Restitution of conjugal Rights, 


28. (1) Suit for restitution of conjugal 
rights. 
If 
Occasion. 
(a) (1) a wife, or 
(4) a husband 
has withdrawn from the society 
of the other excapt’on any of 
the grounds provided for 
instituting a suit for — 


(6) (1) dissolution of marriage, 
(2) declaration of nullity, 
(4) jadicial separation, or 
(4) separate residence, 
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(c) (1) the husband, or _ s 
(2) the wife, ° 
as the case may be, may” 


Consequence, z 5 jugs Ve 
institute a suit in Uourt, 
for the restitutign of conjugal rights, 
against 7 
(d) (1) the wife, or 
(2) the husband f 


who has withdrawn from the 
scciety of the other, 

(9) If the wife or husband is under sixteen 
years of age, the suit shall not be entertain- 
ed. 
Provided nevertheless that à suit under 
sub-section (i) shall not be entertained if 

Consequence. (a) the wife, or ` 

Occasion. (b) the husband ° 
has not completed 16 years of age. 


(3) Decrez to be pronounced in such suits. 

After i 

(a) hearing, and 

(6) taking evidence, if necessary, from 
Occasion. the partiee, 

if there be nolegal ground for disallowing 
Consequence, the suit under sub-section 

(1), the Court may pro- 
nounce a decree for the restitution of con- 
jugal rights. . 


OAHPTER VI, 
Damages and Costs. 


29, (1) Plaintiff may claim damages 
froma co-defendant committing adultery. 

In a suit for dissolution of marriage, 
the plaintiff may claim damages from any 
person who may have: been joined as a 
co defendant, on the ground of his having 
committed adultery with the wife of the 
plaintiff. 

(2) Assessment and award 
claimed. 

(a) (1) After {eerving the co-defend- 
ants with notice of such appli- 
cation, and 

(2) after 
(a) hearing, 
(b) taking evidence from the 
parties, the Oourt shall 

(b) (1) cause the smount of the 
demages recoverable to be 
assessed by the jurors, and 

(2) paes the necessary orders for 
awarding the same at the time 
the decree is made absolute. 


30. (|) Orderfor costs in suits etc. 
In the case of any 
(a) suit, or 
(b) application, 


of damages 


1933] 


eunder this Act, the Court may pass an 
“order a, to the payment of costs reasonably 
incurred by.the parties. 


, (2) Powérto order the co-defendant com- 
mitting adultery, to pay casts, 
(a) When i 
(1) (a) a suit is instituted for the dis. 
Occasion, solutien of marriage on the 
eae ground of adultery, and 


(b) the person with whom the defend- 
ant is alleged to have commit- 
ted adultery is joined as a ŝo- 
defendant, and 


(c) the said adultery is proved, 
the Oourt may order the cə- 


. defendant to pay 
Consequence, 


(2) (a) a part, or 
(b) the whole of the costs of the suit, 


but 
(b) the co-defendant shali not be order- 
ed to pay costs in the fol- 


Consequence. 5 
lowing cases :— 


(a) the defendant is a wife, and 
Occasion. 


(b) she was at the time of the adultery 
living spart from her husband, 


(c) she was leading the life of apro- 
- stitute, or 
(2) if the co-defendant had not, at the 
time of the adultery, reason tobe- 
lieve that the defendant was 
married. 


(3) Power to order litigious intervenor to 
pay costs, 

Whenever any intervening application 
is made under section 18, 
the Oourt, if it finds that 

the applicant had no sufficient grounds to 

make such an application, may order the 
- applicant to pay 


Consequence. 


Occasion. 


a) the whole, or 
b) any part of the costs 
occasioned by the application. 


OHAPTER VII. 
Alimony. 
i 23. (1) Application for alimony pendente- 
ate. 


When 


Occasion, 


(a) a husband, or 

(b) a wife, or 

(c) in case of minority, a next 
friend . 
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has instituted a suit under this Act, the 
Consequence. 


wife may present an application for ali- 
mony pending the suit. 


(2) Order to be passed by the Court. 
(a) Upon such application, after 
Occasion, 


(1) hearing 
(a) the husband, or 
(b) in the case of his mino- 
rity his 
(1) next friend or 
(2) guardian, 
as the case may be, 
and 
_ (2) taking evidence, if necessary, 
the Oourt, if satisfied of the truth 
of the statements contained in the 
application, may pass such order for 

Consequence. payment of alimony to the 

wife, as it may deem just ; 

(b) Ifthe wife is living with the per- 
son with whom she is committ- 
ing adultery, no such order shall 
be passed. 


(3) Limit of amount of alimony 
to be awarded, 

Provided always that the amount 

of such alimony shall not exceed 

one-fifth of the husband's average 

net income for the three years pre- 

ceding the date of the order : and 


(4) Continuation of payment, 
Payment ,under the order shall 
continue 
Vonsêguenes. (a) till the decree is 
made absolute, or 
Occasion, (b) till the order is 
(1) set aside or 
(2) varied, 
on appeal as provided in 
this Act. 


82. (1) Power to order permanent ali- 
mony. 
When a decree for 
(1) divorce, 
(2) judicial separation, or 
Qocasion; (3) separate residence, is 
passed the wife may sek for payment of 
(a) (1) gross, or 
an annual, 


ce. 
Consequence. Sum of money as permanent 
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alimony during her life-time 
from the 
(b) (1) husband,or 
(2) his estate, if hebe a 
minor, 


(2) Orderfor alimony to be depen- 
dent on certain considerations. 

When a suit has been instituted 
under sub-section (1), the court 
may pass such order, as it deems 
just, to secure such alimony to the 
wife during her life-time having 
regard tothe following considera. 
tions :— 

(a) the possession by the wife 
of any property of her hus- 
band, 

(b) the financial circumstances 
of the husband, 

(c) the conduct of the parties, 


(3) Order for payment in gross or 
periodically. 
The Court may also pass an order 
that such alimony shall be paid. 
(a) in gross, or 
(b; annually, or 
(c) monthly, 


(4) Application to vary the order. 
` “Provided that, if A 
(a) from any cause the hus- 
band becomes 
(1) unable to meke 
payments, or 
(2) able to make increased 
payments, or 
(b) the woman who is divorced 
remarries, 
the husband or the wife or in case of mino- 
rity the next friend, as the case may be, may 
apply to the Oourt | 
(1) to discharge, or : 
(2) to modify by decreasing 
or increasing the amount of 
payment, or 
(3) temporarily to suspend the 
order or any part thereof. 
Order to modify the order etc, 
When an application under sub-section 
(4) is received, the Court 


such 


(5) 


after 
- Occasion, 
(a) (1) hearing, and 
(2) taking evidence, if 
necessary from the parties 
l may pass such order, as 
Conseqjence 


it deems just, to 
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(b) (1) discharge, -° 5 
i (2) modify,or e i 
(3) suspend ' s 


the order : 
(6) Revival of former order. 
Providtd that after passing an 
order under sub-section (5), the 
Court mayeon application for tlte 


Occasion. 


purpose revive any order 
passed, 
Cons ; 
sanan under sub-section 
(a) (2), or 
©) (8). 
(7) An independent suit for main- 
tenance not affected, k 
Except as provided in respect of 
suits for ; 
` (a) divorce, 
(6) judicial separation, 
or 
(c) separate residence 
nothing contained in this section 
shall be deemed to affect an 
independent suit of a wife 
for maintenance, from the 
husband under any law 
applicable to the wife. 
33. (1) Order to pay alimony to trustee 
or others, : 
In all cases in which the Oourt 
makes any order for alimony, it 
may direct the same to be paid 
(a) either to 
(1) the wife herself or 
(2) any - 
(a) guardian, 9r 
(b) next friend, or 
(c) trustee 
on her behalf, to be approved 
by the Court, and 
(b) subject to any condition which 
may seem proper to the Court, 


(2) New trustees may be appointed by the 
Court. ; 
The Court may, also from time 
to time, order the appointment of a 
new trustee, if it deems it expe- 
dient so to do. | 


OHAPTER VIII. 
Settlements, 


34. (1) Power of Court to order settlement 
of wife's property for the benefit of Children 
and others. 

Whenever a decree for 


Occasion. 


1933) 
é ` (a) (J) diesolution of marriage, 
e o 


T 
ë * (2) judicial separation, 
is pronounced on the ground 
of the wife’g adultery, if it is 
made to appe&r to the Court 
that the wife has acquired 
any property from the hus- 
band, the Court may, if it 
thinks fit, order such 
settlement as it thinks 
reasonable to be made of 
(b) (1) such property, or 
(2) any part thereof, 
tor the benefit of 
. (e) (1) the desree-holder, or 
(4 the children or 
(3) both. 
(2) Settlement of the amount of the damage 
The Qourt may direct that 


(a) (1) the whole, or 
(2) the part 


Consequence, 


of the damages recovered 
under section 29 shall be set- 
tled, 


(b) (1) for the benefit of the 
children of the marrisge, 
or 

(2) as a provision for the 


maintenance of the wife. 
35. (1) Inquiry into existence of anti- 
nuptial or post nuptial settlements and orders 
to be made thereupon. 
(a) The Oourt after pronoun- 
cing a decree absolute for 


_ Occasion. A 
(1) (a) dissolution, or 
nullity 
of marriage, may inquire into 
Consequence, 


the existence of 
(a) ante-nuptial, or 
(b) post-nuptial 
settlements, made in favour of 
(3) (a) the husband, and 
(b) the wife, and 
(b) may make such orders, with refer- 
ence to the application of 
(1) (a) the whole, or 
(b) a portion 
of the property settled whether 
for the benefit of 
(2) (a) (1) the husband, of 
(2) the wife, or 
(3) the children (if any) 
of the marriage, or 


(2) 
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(b) both 
(1) children, and 
(2) parents 
subject to such conditions as 
to the Court seems fit. 


(2) Order shall not be made prejudicial to 
the interests of the children, 
Provided nevertheless that, the Oourt 
shall not make any 
order as mentioned in 
sub-section (1), for the 
benefit of 


(a) the parents, or 
(b) either of them, 


prej udicial tothe interests of the children 


OHAPTFR IX, 
Orders for Custody of Children. 


86. Power to make ordersas to custody 
of children during suits. 
(1) In any suit for 
(a) divorce, | 
b) nullity of marriage, 
c) judical separation, or 
d) separate residence, 


the Oourt may, from time to time, before 
making its decree, make such interim orders 
as it deems proper, with respect to the 

m custody, 

2) maintenance, and 

(3) education 
of the minor childern of the marriage. 


(2) Orders atthe time of the decree. 
In thə decree which may be passed 
in any suit, the Oourt may make 
(a) such 


1) provision, or 
2) order 
as it deems fit with respect to 


H the custody, 

2) maintenance, and 

3) education 

ot such chilren, or 

(b) an order if it deems fit directing 
proceedings to be taken for placing 

such children under the protection 

of the court 


37. Power to make orders under section 
86 after a decree. 
The Court may make such 
a) order, cr 
b) orders 
under section 36, notwithstanding that a 
decree has already been pronounced, 
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OHAPTER X, 
Registration by thé Court. 


38 (1). Form of register required for 
registration. 

The registration to be made by the 
Court under sub-section 2 of section 8 of this 
pak amu be made in a rəgister in form 

0. l. 


2) In case of opposition to registra- 
tion, judgment shall be pronounced. 


When one of the parties opposes 
registration, the Oourt after taking evi- 
dence shall 


pronounce judgment, and 
make registration. 


OHAPTER XI. 
Appeals and Procedure. 


39 (1). Appeals etc. 
(a) Decrees, 
(1) R nisi, Or 
(b) absolute, and 
(2) Orders ZG 
pronounced under this Act shall be 
executed as provided in the Oivil 
Procedure Code, as if they were 
: pronounced under that Act, and 
(b) appeals shall lie against them subject 
to the provisions of this Act. - 


(2) Orders to be regarded as decrees for the 
purpose of appeal. 

Orders pronounced under this Act shall, 
for the. purposes of appeal, be regarded 
as if they were decrees. 


(3) Where appeal shall lie. 
An appeal shall lie. 4 
(a) in the District Court against 
an original x 
(1) order, or h 
(2) decree, 
ot a Mahal Court, and 


(b) in the Varisht Oourt ‘against 
an original 
(1) order, or 
(2) decree, 
of the District Oourt. 


(4) Judgment of the appeal: Court to be 
regarded final 
The judgment. 
a) of the District Court, and 
b) of the Varisht Oourt passed 
° nal. 


8 


either 
2 under section 15, or 


2) in appeal shall be regarded- 
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(5) Powers of revision of the High Court. 

This ssction shall not affect the powers 
of revision which the High Oourtmay have 
under section 40. 


(6) No appeal agqints order of costs only. 
No appeal shall lie against an order 
for costs only. 


40. Applicability®of Civil Procedure ` 


Cede, 
The Oivil Procedure Code shall be applic- 
able to any proceeding under this Act, 


41. Use of forms, < 

The forms set forth in the schedule to 
this Act with such variation as the circum- 
stances of each case require, may be used 
for the respective purposes mentioned in 
such schedule. 


42 (1). Plaint to state absence of collu- 
sionand wilful connivance, 
Every plaint in any suit guit for 


(a) dissolution of marriage, 

(b) nullity of marriage, 

(c) judicial separation, or 

(d) separate residence, shall state 
that there is no 


5 collusion, or 
(2) wilful connivance between 
thé parties. 

(2) Statements may be referred to as evi- 
dence after verification. 


When verification of the statements 


contained ina plaint has been made, such. 


statements may be referred to as evidence 
for or against the person who has made 


them. 
43, Lunacy is a barto suit for restitu- 
tion of conjugal rights, 
When any 


Occasion. 


(a) (1) wife, or 
(+) husband 


188 
(b) (1) lunatic, or 
(2) idiot, 
aguit for the restitution of 
conjugalrights shall not 
be instituted © 


(c) (1) personally by such 
(a) lunatic, or 
(b) idiot, or 

(2) by, a next friend on. 
(a) hig, or 
(b) her 
pehalf 


Consequence. 
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44,6. Evidence of parties, OHAPTHR XIII, 
° Any party to a suit Penalties. 
B tai (a) may oer ey 48. (1) Penalty for non-registration. 
8 herself ` : f Any 
= as a voluntary witness, and Occasion. 
(b) may compel the other party to (1) major 


give evidence. 


45. Power to close doors. 

a The whole, or 

b) any part 
of any proceeding under this Act may be 
rea if the Oourt thinks fit, with closed 
. doors. 


-46, Decree nisi be challenged in an 
appeal against a decree absolute. 
(a) Anappeal shall lie against a decree 
absolute even though-no--appeal has been 
` preferred against a decree nisi, and 
b) in such appeal, the decree nisi 
' may, also, be challenged. __ 


OHAPTER XII. - 
Remarriages. 
47. (1) Liberties to parties to marry again. 
After the 
Occasion. 


(a) (1) expiration of six months 
following ‘the pronouncement 
of a decree absolute for 

2 dissolution, or 

b) nullity 

of marriage, or 

(2)-- dismissal of an appeal 

against such decree, or 

(3) expiration of six months 
following the pronouncement of 
such decree, on appeal, 

it shall be lawful for the wife who was 

a party to the marriage 

| to marry again as if the 

prior marrisge had been dissolved by 
death. 

(2), Ne liberty to remarry before expira- 
tion of the statutory period, 





Consequence. 


(a) wife, or 


i (b. husband, and 


(2) in case of minority 
(a) the parents, or 
(b) the guardian 
who shall 
(a) (1) obtain, or 
(2) cause to be obtained 
a decree of dissolution of 
marriage as provided in the 
exception to the sub section 1 of 
section 8, and 
(b) shall not cause such decree to 
be registered in court 
within 15 days thereafter, 
shall severally, be liable 
toa fine of fifty rupees. 


(2) Prosecsutionina Criminal Court. 

A prosecution in the circumstances 
mentioned in sub section (1) shall lie in 
any Oriminal Oourt. 

(3) Who shall be competent to prosecute, 

a) any person, or 
the officer appointed by the 
Huzur inthis behalf 
shell be competent to institute a prose- 
cution for the offence mentioned in sub: 
section (1), 


Consequence, 


OHAPTER XIV. 
Miscellaneous, 


49, Power to frame Rules, 
The High Oourt may, from time to 
time, with the sanction of the Huzur 
(a) (1) make, and 
(2) (a) alter, and 
(b) add to 
such Rules, as if considers expe- 
- dient for the enforcement of 
this Act subject to the provi- 


It shall not be lawful for the said sions of 
parties to marry again till after the ex- (0) (1) the Oivil Procedure Oode, 
piration of the period provided in sub- and 
section (D). (2) this Act. 
rao 


MISSES, 
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-A NOTE ON SEOTION 203, ORIMINAL PROCEDURE CODE. * 


_(By-P. N. Subrahmanya Iyer B. A., B. L., Trichinopoly.) 4 


3008 SAAS & i ren 
Section 203, Criminsl Procedure Code is 
one of the most important sections in. the 
Code. It is intended to admiinidtér an 
effective check against complaints in which 
there are no sufficient grounds for proceed- 
ing. A complaint may be true, but yet, 
there may not be ground enough to proceed 
on. Any complaint and every complaint 
ought not to be taken on file as a matter of 
course, but the Magistrate should use his 
sound judicial discretion and common 
sense, and sift whether there are sufficient 
grounds for inquiry. While the Magistrate 
should be anxious to prevent an abuse of 
the Oriminal Law, he should be equally 
anxious to render justice to the high and 
, the low alike, and make even the person of 
the highest rank understand that he ie not 

beyond the reach of the arm of the law, 
. The important points to be noted in this 

section. are:— 

1. The Magistrate must in his judgment 

find no sufficient ground for proceeding. 
Sufficiency of ground for proceeding on 
with a complaint may arise when there isa 
prima facie case to be inquired into. A 
prima ‘facié case only means that there is 
enough ground for preceeding. Sher Singh 
- v, Jitendra Nath Sen (124 Ind. Oas. 1045; 
(1931) Or. Oae. 759). But, the Magis- 
: trate is not bound to issue process even if 
ithe evidence discloses a. prima-facie case, 
There is a discretion still left in the hands 
of the Magistrate, who may for good ressons 
refuse to isate process: Sher Singh v. 
Jitendra Nath Sen (134 Ind. Oas, 1045; 
(1931) Or. Oas. 759).. But. see contra 
Harendra Nath y “Sona Gazi (80 Ind. Oas. 
504; “AL. `R. 1926 Oal. 259), Though 
the Magistrate should acquaint himself with 
certain well established standards of 
sufficiency, every case should be decided on 
_its own-meritr, and no hard and fest rule as 
to sufficiency of ground ‘can be'laid down to 
“be applied to all cases. Thus, for instance, 
“delay in presenting a complaint may be 
enough ground for dismissal in a particular 
“ease; bat délay may be reasonably explained 
in another case, and cannot at allforma 
ground for the complaint being thrown out. 
The fact that the alleged offence was 
committed six years ago, and would be 
difficult of proof, that party-feeling ran 
high at the place, and that if the act of the 
accased were held criminal, alarge part of 
the population of the District would soon be 


- Emperor (122 Ind. Uas. 434; 


in jail, do not justify a refusal to entertain 
a complaint. (Ratanlal’s Law of Orimes 549.) 
The existence of a malicious feeling on the 
part of the complaifant is no. ground for 
dismissal. “The motives by which comp- 
lainants are actuated must necessarily be of 
the most varied description. ‘Any aftempt 
to determine them would open outa very 
wide and speculative field of enquiry. The. 
object of the Code is to provide a machinery 
for the punishment of offences against the 
substantive Criminal Law. Had it been 
intended tliat the Magistrate should only 
proceed to inquire into an alleged offence 
when the complainant's motives were such 
as he could approve of, very different 
language would have been used"; In the 
matter of the Petition ‘of Ganesh 
Narayan Sahe (13 B. 590), Gangu Reddi- v. 
Samarapathy Mudali (21i--Ind. Oas. 681; 
38 M. 5 2). The mere fact that com- 
plainant has no personal knowledge of 
the circumstances allegêd by him is not a 
sufficient reason for dismissal,-since any body 
under the British Fleg can set the law in mo- 
tion (Ratanlal’s Law of Orimes 669). Though 
every discouragement should be ‘givén to 
the evil habit of rushing into criminal courts 
when a civil suit is pending, it is the duty 
of the Magistrate to issue process when 
there is a prima facie reason to suppose the 
accusation to be trae, although a civil suit 
may afford the more Convenient and 
appropriate remedy Naray anasawmy Chetty 
v. Vadirelu Chetty (9 Ind. Oas. 726; 12 
Or. L, J. 123). The fact that the comp- 
lainant is of low casteis no ground for 
dismissal. Queen Empress v. Nobin Done & 
Co. (2 W. R. 35). Absence of personal 
injury to the complainant, and the fact of 
his being a mere instrument are not proper 
grounds for dismissal. | f i 
Where there are serious discrepancies- 
existing in the evidence | of the important 
eye-witnesses for the prosecution, it is 
perfectly within ‘the trying Magistrate’s 
competence to disbelieve these witnesses 
and dismiss the complaint. Bageshwar v. 
(1930) Or. 
Oas. 316), Further, want of interest in 
the prosecution does not by itself stamp 
evidence of witness with truth. The 
evidence must be such as to carry conviction 


“of truth to a prudent man, Where a com- 


plainant failed to producé proof ey parte to 
justify the issue of process, when called 


1933) 


r : 
upon to doso,a Magistrate is justified in 
dismissing the complaint. When a comp- 
laint is based upon evidence which is 
privileged and not allowed to be produced, 
there is sufficient ground for dismissal. 
The decision to dismiss a complaint must 
ke reached by the exercise of discretion 
based on judicial conBideratione. Gangu 
Reddi v. Samarapathy Vudali (21 Ind. Oes, 
681; 38 M. 512). 

2. The Magistrate should first consider 
the statement on oath (if any) of the comp 
lainant and the result of any investigation 
or inquiry under 3. 202:— 

According to the old Law, examination 
efthe complainant was necessary before 
acting under s. 203,Oriminal Procedure Code. 
But, since e. 200, Oriminal Procedure Oode 
has been amended in 1923'by the introduc- 
tion of the-sub eaction (aa), s. 203 Oriminal 
Procedure Oode has also been correspond- 
ingly amended to embrace the new amend- 
ment, 

In all Gases except those referred to under 
8. 200 (aa), the Magistrate is bound to 
examine the complainant on oath before dis- 
miesing the complaint. In cases falling 
under 8.200 (aa) itis discretionary for the 
Magistrateto examine the complainant or 
not. It does not mean thatthe Magistrate is 
prohibited from examining the complainant 
in those cases. 

A Magistrate to whom a case is trans- 
ferred cannot dismiss the complaint 
summarily unless he has satisfied himself by 
examining the complainant that there is no 
sufficient ground to proceed. Kali Singh v. 


_ Shari Lall (3 O. W.N. 185 Notes). But, he 


need not examine the complainant again, 
once he has been examined by the 
transferring Magistrate. 

A Magistrate must give an opportunity to 
the complainant to prove his case. Kamini 
Mohan Das ‘v. Harendra Kumar (13 

Ind. Oas 182; 13 Or. L. J. 126). (Ratan- 
lal’s Law of Crimes 365). A Magistrate 
must hear all evidence that may be adduced 
by the complainant. Gokul Chand v. 
Mohaber Misir (20 Ind. Oas. 236; 16 Or. L.J. 
412). Queen Empress v, Sinnai Govinden (20 
M. 388). 

Examination of the complainant on oath 
is a judicial act and should be done in a 
sacred manner with a full senseof responsi- 
bility. It isintended to see whether there 
is prima facie evidence of a criminal offence 
to be inquired into. Sufficient ground for 
conviction is entirely different from suffi- 
cient ground for proceeding under this 
section. Whata Magistrate should have to 
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see is not whether there are sufficient 
-grounds for conviction, but to see whether 
there are sufficient grounds for proceeding. 
A Magistrate should not make a detailed 
and roaming cross-examination of the 
complainant for a length of time. But, the 
laconic way of examining 8 complainant on 
oath by resting content with putting him 
only two questions to this effect whether the 
complaint was his, and whether the contents 
are true and correct, should also be 
deprecated. When a complaint is made 
against a Police Officer, it should be 
inquired into with care, and every 
opportunity must be given to the complain- 
ant to prove his complaint, Balla Pasi v. 
Nasir Ali Khan (74 Ind, Oas. 718; 24 Or. L. 
J. 814). 

A report of preliminary inquiry under 
-s, 159, Criminal Procedure Oode, not being 
one under s. 202, Oriminal, Procedure Code, 
it is not open for a Magistrate to act under 
this section on the basis of such a report. 
Lokenath Patra v. Samyasa Charan Mauna 
(30 O. 9293)The practice of allowing 
the accused to berepresented in an 
inquiry under s. 202, Oriminsal Proce- 
dure Code has been long condemned. An 
accused person has no locus standi in 
an inquiry under Ohap. XVI of the Oode. In 
‘veT. S Rambadra Odayar (112 Ind. Oas. 
563; 29 Or. L. J 1059). 

3. The Magistrate shall briefly record his 
reasons for dismissal: — 

It is imperative that a Magistrate should 
record his reasons for dismissing a comp- 
laint, since otherwise a superior court may 
not have sufficient grounds to verify the 
correctness, legality and propriety of the 
order of dismissal by the Magistrate. Non- 
recording of reasons is not a mere 
irregularity. Maniruddin Sarkar v. Abdul 
Rauf (15 Ind, Oas 482; 40 O. 41). Har- 
nandan Das v. Atul Kumar Paasad (90 
Ind. Oae. 158; 26 Or. L. J. 1502). But see 
contra Rengammal v. Krishnnmachari (5 M. 
L. 1.79). It is enough if reasons are 
recorded in a brief manner. Bat merely 
stating that a Magistrate agrees with a 
Police report is improper, and must be 
set aside. Ahmad Bee v. Ameena Bee (5 Ind. 
Cas. 926; 11 Or, L. J. 331). Tae reasons 
should sll be based upon proper legal 
evidence on record, .and not upon extra- 
judicial information. In re Ganesh Narayan 
Sathe (13 O. 600). He must deduce his 
reasons from the complaint, the sworn 

_statementof the complainant (if any) and 
theinvestigation or inquiry under s. 202, 
Oriminal Procedure Oode: Mustafa Rahim y 
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Motilal Chunilal (2 Ind. Oas. 825; 6 Or. L. J. 
85). In Siddik v.Chakuri Khansamah (18 
Ind. Oas. 683; 14 Or. L J. 123) it was held 
that an order to the effect “Enter mistake of 
law” amounted to dismissal. Buta direction 
thata complaint may be struck off the 
Police file is not a legal disposal of the 
complaint. Chan Hok v. Emperor 11 Ind. 
Cas, 1004; lz Cr. L, J. 468), 

4 The Magistrate before whom a compl- 
aint is made or to whom the complaint has 
been transferred can alone dismiss the 
complaint:— 

A District Magistrate has no power to 
pass an order of dismissal under this 
section in a case which was not then before 
him, but which has been transferred to a 
Suk-Magistrate, and pending on his file. 
Kutab Ali v. Empress (3 O. W.N. 490). 
Radhabullo Roy Benode Behari (30 Ò. 
449), Where a District Magistrate removed 
acase from the file of the Subordinate 
Magistrateto his own after a complaint 
had been made and werrants issued 
by the Subordinate Magistrate upon 
the footing of the complaint, and thereupon 
suspended the warrant and dismissed the 
complaint without hearing it in due course 
of procedure, held that it was an improper 
proceeding. Queen-Hmpress v. Ramkanoo 
(19 W. R. 28). : 

Section 203, Criminal Procedure Oode 
deals only with dismissal of complaints. 
As to what is meant by a complaint, s. 4 (h), 
Orimine] Procedure Uode has already made 
it clear, Section 190 (a), Oriminal Proce- 
dure Code deals with taking cognisance of 
an offence on complaint, and s. 200, Criminal 
Procedure Code deals with examination of 
complainant on oath with respect to cases 
contemplated under s. 190 (a), Oriminal 
Procedure Oode, So, thereisa lacuna in the 
Code since there is no corresponding provi- 
sion for the dismissal of cages other than those 
contemplated under s. 190 (a), Oriminal Pro- 
cedure Code. Thus, for instance, a Magis- 
trate has no power to dismiss a case taken 
cognisance of under s. 190 cl. (b), and s. 190 
cl, (c) of the Code. 

5. Miscellaneous:— 

A Oourt iscompetent to take cognisance 
of a complaintonce dismissed under this 
section, without any order for further 
inquiry by a superior tribunal, Emperor v. 


(1411. ò., 


Chinna Kaliappa Gounden (2% M. 126). 
Queen-Empress v. Dolegobirid (28 O, 2Ti) 
Ponnuswami Gounden v. Emperor (137 Ing. 
Oas. 317), . 

There is nothing illegal or ulira vires of 
a Deputy Magistrate reviving a complaint 


‘which he had dismissed under s. 203, 


Oriminal Procedure Code after the District 
Magistrate declined to order further inquiry. 
Jyotindra Nath v. Hem Chandra (2 Ind. Oas, 
293; 36 O. 416). 

An order dismissing a complaint is not an 
acquittal in the sensethai it bare further 
inquiry until it has been set aside. Ponnu- 
swami Gounden v. Emperor (137 Ind, Oas. 
317). Section 403, Oriminal Procedure Code 
does not apply to an order of dismissal under 
s. 203, OriminalProcedure Code. 

The High Oourt or the Secsions Judge or 
the Dietrict Magistrate can, under e. 436, 
Oriminal Procedure Oode order further 
inquiry into a complaint which has been 
dismissed under this -section. Only when 
the order of dismissal is incorrect, illegal or 
improper oris manifestly perverse, further 
inquiry may be ordered. 

The accused persons having locus standi 
in inquiries under Chap. XVI of the Code, 
the Sessions Judge's action in issuing 
notice to the accused when acting under a. 
436, Oriminal Procedure Oode, is improper if 
not illegal. In re T. S. Rambadra Odayar 
(112 Ind. Oas, 563, 29 Or. L. J. 1059). 

When a Magistrate is directed to make 
further inquiry he ought to summon the 
accused, and~he-is-not- justified in again 
dismissing the complaint under s. 203, 
Oriminal Procedure Oode. Baij Kishore v, 
Gopal Rai (11 0. W. N. 316). 

Section 203, Oriminal Procedure Code 
applies only to cases where there has been 
no issue of process, Gokul Chand v. 
Mohaber Misir (20 Ind. Oas. 236; 14 Or. L. J. 
412). (Ratanlal’s Law of Orimes page 544.) 
Process to the accused can be issued 
only when the Magistrate is of opinion 
that there is sufficient ground for 
proceeding. So, where process has been 
issued to the accused, it means that in the 
opinion of the Magistrate issuing process 
there is sufficient ground for proceeding and 
hence no ground for dismissal under s, 203, 
Oriminal Procedure Code. 
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Retracted confessions. 

The learned judgmentof Mr. Justice 
Niamatullah and the important observa- 
tions which his Lordship has made in 
Nasir v, Emperor ((1932) A. L J. 1125) 
deserve to be read and rememberad by 
jadicisl—-offieers---who-have . to administer 
Criminal Law in India. As his Lord- 
ship has observed, in most cases of serious 


—— gravity or difficulty in India, Judges are 


faced with the problem of retracted-con- 
fession and the value tobe assigned to it 
against the person making it or his co- 
accused andina large number of cases 
there is little or no reliable evidence in cor- 
roboration. Onthe subject of retracted 
confessions a very eminent Judgesaid as 
follows in Emperor v. Babu Lal (6 A. 509.):— 
“To repeat a phrase I used on a former 
occasion, instead of working up to the con- 
fession they (the police) work down from 
it, with the result that we frequently find 
ourselves compelled to reverse convictions 
simply because, beyond the confession, 
i guilt. 
Moreover, I have saidfand I repeat now, 
it is incredible that the extraordinary 
large number of confessions which come 
before us in the criminal cases disposed 
of by this court, either in appeal or re- 
vision, should have been voluntarily and 
freely made in every instance as repre: 
sented. I may claim some knowledge of, 
and acquaintance with, the ways and 
conduct of persons accused of crime, and 
I donot believe that the ordinary in- 
clination of their minds, which in this 
respect I taketo be pretty much the 
same with humanity all the world over, 
is to make any admission of guilt. I 
. certainly can add that, during fourteen 
years’ active practice in the Oriminal 
Courts in England, I do not remember 
half a dozen instances in which a real con- 
fession, once having been - made, was re: 


e I, A.—8" 
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| well aware how this issought to be 


Part 8 


Comments. 


tracted. In this country, on the contrary 
the retraction follows almost invariably 
asa matter of courae, and though I am 
ex- 
plained by a suggestion of the influence 
brought to bear upon the confessor ~ by 
other prisoners in havalat, the fact remains 
as an endless source of anxiety and diffi- 
culty to those who have tosee that justice 
is properly administered.” | 

After quoting these remarks in extenso 
his Lordship says, “These remarks hold 
good to-day no lessthan they did when 
they were made by Straight, J. I agree 
in every word of what he said.” 

With regard to the necessity and nature 
of corroborative evidence required insuch 
cases his Lordship says: 

“To do lip service to the doctrine which 
requires corroboration and to accept such 
evidence in corroboration for the sake of 
formality, as a Judge would not conscien- 
tously believe, is not in keeping with 


‘judicial integrity.” 


Again, on the duty ofcommitting Magis- 
trates and Sessions Judge in such cases 
his Lordship has made the following com- 
mente; — 

“It has been stressed over and over again 
that when a confession is made and subse- 
quently retracted, the Committing Magis- 
trate and the Sessions Judge should en- 
quireinto all the circumstances in which 
it was subsequently retracted. One how- 
ever, seldom comes acrossa casein which 
any serious effort is made either by the 
Magistrate or the Sessions Judge to ex- 
plain the phenomenon thata person who 
took every precaution of concealing his 
crimeani suppressing evidence which 
could implicate him becomes co fall of 
remorse and penitenca when he comes 
face to face with the polica that he makas 
a “free and voluntary confession”, but 
subsequently, retracts it at the enquiry, 
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the remorse and | penitence, 
poeed to baye acted on his mind before, 
ceasing to ir fluence it. -in the slightest 
degree, While itis true that in some 
ceses voluntaiy confessions are ma.e 
and while it is permisri'le {cr Police 
Officers to resort to legitimate devices to 
‘obtain useful information from prisoners, it 
is inconceivable to me, as it was to 
Braight, J., that ordinarily a dacoit or 
murderer would make a voluntary confession. 
Itis, therefore, necessary that, when a con- 
fession is first made and is subsequently 
retracted with allegations against the 
police, the Magistrate and the Sessions 
Judge ehould probe the matter for their 
own satisfaction, What is however done 
in practice is to record a confession with’ 
due formalities and subsequently to record 
the retraction thereof, leaving it to the ac- 
cused to get over, if he can, the effect of 
the confession which stands against him 
in spite of retraction, It is impossible for 
the accused, even if he is defended, to ad- 
duce any reliable direct evidence of mal- 
{reatment or inducement while he was in 
the police custody, Hisallegations, when 
put to the investigating officers, are 
naturally denied. But the matter should 
not be allowed to rest there, The Judge, 
with whom the responsibility lies for act- 
ing upon the confession, should satisfy 
himself by putting searching questions to 
Buch witnesses as had anything to do with 
the confession.” 


which are súp- 


Executing Court: Powerto inter- 
fere with penal provision in 
compromise decree, 

.. The important and vexed question whe- 

ther 6. 74 of the Indian Contract Act ap- 

plies toa compromise decree, in other 

‘words, whether itis opentoa Oourt exe- 

cuting a compromise decree to go behind 

it so as to interfere with a stipulation by 
way of penalty containedin the compro- 
mise was recently referred to a Full Bench 
of the Allahabad High Oourt by Niamat- 
ullah and Bennett, JJ., in Mohi ud dinv. 

Kashmiro ((1933) A. L, J. 132). Iwo prin- 

ciples come into conflict in such cases, On 

the one hand, a decree passed on a compro- 
mise has no greater sanctity than the com- 
promise itself, On the other hand, it is also 

a settled rule that a Court executing a 

decree cannot go behind the decree, The 

Madras, Lahore and Calcutta High Oourts 

have adopted the view that the executing 

‘Oourt has power to interfere in such cases, 

There was an express decision tothe con- 
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.executing Oourt cannot 


(141 1. O: 
trary in Allahabad in Raghunandap v; 
Ghulam Ala-ud-din (79 Ind. Oss, 916; 46 a 


A.571), The Full Bench has now overrul- 


8 


ed this decision and followed the view of e 


other High Oourtg* In Bombay the earlier 
view was that the court cannot interfere 
in such cases even ina fresh suit 
has given up this vie, but so far as the 
power of the executing Court is concerned 
the law remains unsettled. In Patna 
it has been distinctly held that the 
go behind the 
decree even in such cases. (Vide Jitendra 
Nath v. Jasoda 92Ind, Oas. 617; A. I, R. 
1926 Pat. 122), 


but it > 


On principle we have no doubt the opin- « 


ion ofthe Full Bench of the Allahabad 
High Oourt in the present case represents 
the better view. As observed by Niamat- 


ullah, J., in this case where a contract is-- ` 


embodied in a compromise which is re- 
corded under O. XXIII, r. 3, Oivil Pro- 
cedure Oode, the decree should be deemed 


to be giving effect to the GOmpromise with 


-the legal incidents arising from s. 74 of 


the Indian Oontract Act. “In reality the 
executing Oourt far from interfering with 
the decree is giving effect to it in accord- 
ance with its real legal import.” 


Enforcement of security bonds. 
Sccurity bonds hypothecating immov- 
able property are often executed in the 
course of suits for setting aside decrees in 
which stay of execution of the decree im- 
pugned is applied forand there is some 
conflict of opinion on the quéstion whether 
it is open to the.equrt to which security 
has been furnishedto order sale of the 
property in execution proceedings without 
a ceparate suit being brought to enforce the 
security. The point involved being one 
of greatimportance, the matter was re- 
cently referred to a Full Bench in Khar- 
un-nissa Bibi v. Oudh Commercial Bank, 
Fyzabad (1983) A. L. J. 142) and the Full 
Bench has answered the question 
negative. With all respect to the learned 
Judges, we think the matter may require 


reconsideration. Their Lordships have 
proceeded on the view that there is no 
order or decree to be executed in - such 


cases. But the real question seems to us 
to be not whether there isany order but. 
whether the court has no power to make 
a further order,and whether it is not the 
duty of the court to make an order for en- 
forcing the security which has been fur- 
nished toit. Inthe matter of cecurity 
bonds taken by a court itgmust have power. 


in the--~- 


1934) 


to enforce the bond.: Itis inequitable to 


e ask the party whohas been restrained by 


he court from executing his decree and, to 
start litigation afresh.—Actus curiæ 
neminem gravabit, `o 


`~ A case of Sati.. 


In Kindar Singh v. King Emperor (1933) 
A. L J. 7) we find another instance of a 
sati and a reiteration of the liatility of 
thuse who help the widow to immolate 
herself on the funeral pyre to be convicted 
for abetment of suicide. The body of the 
deceased was not taken to the usual cremeat- 
tion ground ‘which was seven miles off 
but was cremated in the village itself and 
a large body of men had collected together 
even from the adjoining villages. A report 
had also been made to the Police Station 
before the incident; It is inconceivable 
how such incidents could take place in 
open daylight if the police had been 


——vigilant. The usual suggestion made in 
7 TT > 
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Fi 
such cases that the funeral pyre automa- 
tically got lit when the woman came and 


sat down and shouted ‘Satndm’ was 
rejected as ‘absurd’ by Banerji, J., and 


the head of the family to which the 
womsn belonged and some others were 
sentenced to 3 years’ rigorous imprison- 


ment, 
Definition of “Practising Law- 


yer. 
‘he General Council of the English Bar 
was recently asked to define ‘practising 


‘barrister’ and has defined the expression 


as follows: —"“ A practising barrister is a 
member of the Bar who is entitled to prac- 
tise and who holds himself out as ready to 
do so.” This cefinition removes all doubt 
as to whether a lawyer whois entitled and 
ready to practise but who hss not actually 
appeared in any case is a practising law- 
yer or not. 


Extracts from Contemporaries. 


Macaulay and the Law, 

In the new Life of Macaulay by Mr. 
Arthur Bryant—an admirable sketch of the 
historien—reference is incidentally made to 
the mark of esteem which both amused and 
pleased him, namely, his election as a Bench- 
er of Lincoln's Iun in 1850. Rather more 
is said on this subject in the biography by 
Sir George Trevelyan, who adds this note: 
e A benchership of Lincola’s-inn has rarely 


_____fallen to astuff Bown, Plo a stuff gown 


whose wearer had, if the course of his 
life, earned but a solitary guinea. The 
notion of conferring this high honour upon 
Macaulay was mooted by Lord Justice 
Knight Bruce, who had been one of his 
most determined adversaries in the House 
of Commons during the heat of the great 
controversies of 1832," The decisison of 
the Benchers to co-opt Macaulay was 
communicated to him by Lord Oampbell, 
and this circumsiance seems to have 
induced the historian to read the Lives 
of the Ohancellors and to express the 
opinion that their author had been unjust 
to Thurlow’s abilities, “It is idle,” 
. ho says, “to question powers of mind 
which a generation of able men admitted. 
Thurlow was in the House of Oommons 
when Fox and Burke were against him, 
and made a great figure there. He 
dominated over the Lords, in spite of 
. Camden, Mansfield, and Loughborough. 


His talents were acknowledged by the 
writers of the Rolliai, and even by Peter 
Pindar. It ia too late to dispute them 
now.’ Macaulay might have adduced the 
well-known remark of Johnson in support 
of his view “i honour Thurlow, sir; 
Thurlow, isa fine fellow; he fairly puts 
bis mind to youre.” That he was coarse, 
asso many of his generation were, goes 
without saying, an amusicg skit on this 
characteristic being furnished by tha 
story of how when the court rose for 
the long vacation and Thurlow was leaving 
the Bench without making the customary 
valediciory address to the Bar, a young 
counsel exclaimed in a loud whisper: “He 
might at least have said, Damn you’ "! 
The Law Times, 


Thawing Themis. 

Penetrated by the frigidity of an unheat- 
ed court at the Liverpool Assizes, Mr, Jus- 
tice Du Pareq recently transferred the 
whole proceedings to the fireside of his 
private room. 

“It is perfectly ridiculous,” he said, “at 


this season of the year not to have a court 


properly heated, and I shall want some ex- 
planation from those responsible. My room 
is now a public court and anyone enti- 
tled may come inif they can find room.” 


` The incident recalls rather a good story of 


Maitre Leon Olery, an advocate formerly 
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well-known at- the Paris Bar for the same dreary speech had lulled him,-and hë at 
sort of pleasant impertinences to which once exclaimed, “Unius, Mr. Blanke! We 
Oswald, K. O., used to treat the English always prononneed it ‘unius’ at” school.” 


Judges. One chilly day in winter, he Oh yes, my lord,” said Mr, Blank, “buy ` 


was arguing a case in avery badly-heat- some of the poets, use it short the 
-ed court, the inadequate warmth being sake of the “metre.” “You forget” 
provided by a stove placed behind the answered the judge, “that we are 
bench. Little by little, the frczen Magis- prosing here!” e Occasionally, his 
trates edged their chairs sideways 80 as observations had & decidedly cynical turn, 
to get a little nearer the glow and bə- as when at the conclusion of an ad- 
fore the end of theaftérnoon, they had ministration suit he remarked that “the 
completely turned their backs on the ora: estate will be divided in the usual way 
tor, At this point, Olery rapping lightly among the parties’ solicitors!"—TZhe Law 
on the table began his next sentence : Times, . 

“The Tribunal behind which I have the ` S 

honour to plead .. .” Judges everywhere The Chalk Nuisance. 

seem to be by tradition a heat-loving class, The practice of chalking notices of pub- 
but few before or since have gone 60 far lic meetingson the roadways seéme to be 
as Hawkins, J., with his special draught- generally tolerated, perhaps because it is 


proof protection. He used to say he pre- little difficult to stop it by legal process, — 


ferred suffocation to chill, because it was It may be that a byelaw prohibiting’ it 


a slower death.—The Solicitors’ Journal, would be good, and it would provide a 
summary remedy; but it may be thought 
Knight Bruce. that as long as people-confine themselves 


This distinguished Judge who, as.-we—-to writing bare notices of dates and places 
have seen, made the gracious gesture to there is no real mischief done, If in a 
his old political opponent, joined to his particular case obstruction were c2used the 
exact scholarship an unflagging industry, law could easily deal with the matter. 
for he made it arule while at the Bar When the practice becomes -a nuisance 
never to keep ordinary cases more than it is time that it was checked. The high- 
twenty-four hours in his chambers; he way is not the proper place on which to 
had also an intense dislike of technicality propagate political or economic theories by 
when it stood in the way of justice, and means of the written word; and, when 
he showed a rapidity of decision not partisans of a particular shade of opinion 
‘too common in those days, Mr. Birrell indulge in writings which may be consi- 
has preserved an amusing anecdote of dered libellous, or distasteful to ordinary 
the time when Knight Bruce was at the passere-by, it bécomresnecessary. . to..seek 
very top of the Chancery Bar, Oa one a remedy. z 


occasion he was taken in before a Master In the Metroga Police District there - 


in Ohancery and found himself pitted is asub section iù the Metropolitan Police 
against a little snip of an attorney's clerk, Act, 1839, which has been found useful ia 
scarce bigger than the table, who, nothing a great variety of cases. It deals with per- 
daunted, and by the aid of a bundle of sons who use insulting, abusive or threaten- 
books as big 8s himself, succeeded in ing words or behaviour likely to cause a 
worsting Knight Bruce, whom he persisted breachof the peace, Under this(s. 54 (13), 
in calling “my learned friend.” Knight two men were last week dealt with at 
Bruce treated the imp with that courtesy West Ham police court. A Police Officer 


which is always an opponent's due, but he gave evidence that heeawa crowd watch- ~ 


never went before the Masters again. Like ing two men ‘quarrelling and “also some 
other scholarly judges, he became restive chalking on the roadway. Later the two 
when treated toa false quantity. Oounsel defendants were seen chalking similar 
arguing before him on one occasion cited wrods on the roadway elsewhere. Apparent- 


the maxim Hapressio uning exclusio al- ly the words were considered disrespect- 


"terius, but he gave unius with the “i” fol, The learned Magistrate described 


short, This roused the judge from the them as insulting and fined the defend- . 


half slumber into which the long and ants.—Justice of the Peace. 


bh 


